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Coinniissioncr, silciideia as . t .. ccxxv (225)* 

Conl/nct Act, s.*16 cxviii (1IH', cxix (119) 

Contract and (faudulent misrepresent a- 
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no accounts had bee.i • rendeicd, Ildd — 

Tlml the riaintiJl could not after the suit 
had been liicd oui on that footiAg he 
allowed to couvei t the case into one tor 
le-opening of accounts on the ground of 
errors contained therein Procedure in ac- 
couul suits iudicaled, and that adopted in 
the present case condcmneij ii\ a suit 
fortiCcouat if liability to account is denied 
by the Defendant, llie^fff^on of account¬ 
ability ia to be tiled hist It is only* atter 
In adreise decision aganiat th» Detemlant 
upon this question that hh Inay be called • 

upon t> reuilfr an account. JIarri Nadi • 

Jiai V. Kriitkiw Kvithir linking, I L ll. H j 
Old. 117 (138(1), refciicd to Maiii'-ii 
C iiAKnn^fliosii N ItAiijfA KjsiioiiE BjAitc- 
(IIAUIEE ... .. ... 


, suit for—7’/ hirijm/ ami m/ent — 
Stiiti< fm uii'oiinf.'.— Conti <(il in li'litiiig 
rcgibUrcd—lIyiiotlunilion of peupuhi—Suit 
-to eiifuicc (httiye — Luni^ition — IjimiUilioi^ 
Act (Xr of /.S77), Sell. II, A', is. S9, Itll, 
IJtJ]. Where a yotmthUia hyiiothccated cer¬ 
tain properties to secure moneys that 


, ^might be found rfue from him upon Inking ' 
.accounts, I/ild —That a suit by the prin- 
* cipal in which he* not, only asked for nc- 
cDifnls but also sougbtato enforce the 
, fli.irge cicaW’d in hl^ favour, tell within 
Art 13;#of Sell. If Ilf the Limitntiou Act 
and v.as not goveincd Iiy either Art. 89 or 
All. 116 of the said Rchedule. Scmblc —A 
suit hy a principal agaiust his agent fur ac- 
■ Countses not “ a suit for couipeiiaatioii for 
breach of a^coiitiuct lu wilting legisteicd,” 
wlii'n the conliact hetweeii the jiartics ia 
enihoilicd in a reglsteicd docuineiit, and 
Alt S9a*dnotArt 116 of Sili 11 of the 
J.iiuitidion A«t should govdln such a suit. ^ 
Mnliliu Hose V. Amin Chnnd Vltiillo/indlir/, 

!• (’ L .1 211 doiihteJ f Adi'jitr 

AH Khan v.fi'kursliid Ah Khan, T, I. II, 

2(i Allf 27 (IfOl , Jiyindrn Kath Jioif \ 
l>i/i Kiith Chatliijfi, 8 C W. N 113 
(19031, Ahldliiili C/nindii ChmiiihUlli v. 
Ihlioidni Kaili i! I 1. 117 (I'lOl) 

followed 1111 j ii'iMiiN .Mo.miiii, V. Jaihj 
,• N ifii .Sails .. ’ ... .. 820 

- —. ' f '■ *' ~ ~i Si^t for iirroiiiit—Oftery 

( inploiitd hy lirreinr — J)i\ckiii(jp oj AVi'fllcr 
— Ri'jlU of inojirktor to .sni joe afcotini — 
Ayiiil and suh ayoit] Wheie a Receiver 
w.iH iijqiointcd in ic-pecL of ceflaiii piopcr- 
ties iihout W’hu;h tlicie was a litigation in 
niiu-h Plaintiii was found to be tire pro- 
prietoi,/A/rf—That a hifit for .accoutit at 
the nisl.ance of the Plaintiff ihies not he 
‘against the iishtldats cmphij’ed uiMler the 
llccener as they weic sub-agents ainf 
, were not liable^ ymler .account to the 
Plaintitf J!(timiua Xauun Amiikii , 


ClIllWllfllKt C ilollAliAM Akani) .,1036 

ACCretlOQ * (aufluvial)— Setllcment. Sli 

La.mita'ijaia Ait, Sui. II, Aiir. 14 . , J9I0 

■ H . 

Acquii'itiOE—iPt'cncrl at nianiuf'P 

AVeltiMiu Daw- Jo/j.'!'s^mii.v ... 103 


Act XIX of « AV.y of 

diction—Jliiidn Lain—Joint fninily— Prac- 
tiec—Kv Jim tc oi'dee^. The piovisiuna of 
■'Alt .\1.V. of 1841 do not apply to the case 
, 1)1 a taiiiily governed by the, Mitakshaia 
L.iiy lu.asmuch as the case of the death of 
a iiiciiihct the jiriqiorty jmsses not by w.ay 
suci-csMou but by 6111 vivui.ship. Before* 
it can he held that a Court h.as jurisdiction • 
litidcr Act XIX of 1841, it must he tound 
that the provisious of law have liecii 
itrictly cn.iijihed with. Case in which it 
was dield that Act XIX of 1841 could , 
nut he ajijilied under any circbmstaucea. 

tJATo Kobe v. Gofai, 3 aiiu ... 1 B 5 
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• Paiie 

Act of 1850 XVIII. Ste Ji i»f lAl- On^rtK-s 

Photkction Ac t. • 

- 1869 Vlll. iSff LiMiiA'iif)!* Act, >- » 

14 ... . , , .. 47.*} 

—r—•1859 X. 5fe Lam)1.<>jiii am) Tenant « 
Act. 

— . . -— XI. AVe Ui'.xVm i'- iSviiK I.Avv. 

. . 1805 X. 'Sec Sci'C'K>.si?>N A( r. 

— - - 1870 "^II. 'See Gorier l'’n s Aci. 

- - 1872 I. Set Kmi.Lmk Afi.' 

-JX. .‘'’ff Go^ ruAf I' A< T 

- 18771. tScc iSf'fccinc Ri r.iH' A(r. 

-HI. Stf lln.iM'f. \Tios Act 

-XV. Sic I.iMii'A'inm Acr. 

- 1878 XI.' See A KM.'- A'( r 

- 1879 XVIII. Su- Lw.AI I’M.CCTI- 

TioNKH.S Act. ' 

-1881 V. See I’llOl.AT^ AMI AllMINO- ' 

TUATioN Act. 

-1881 XXVI Set Nl''.l?TiAIif.K In*-- 

• lUr.Mt.NTS A( T ' « € • 

-XVIII fed 1 .M11AL rnoA ^N’crs 

Lam* Ri \ !• M !• Ai r. • 

- 1882IV. fft Tli V.Nsf I It OV'PliciA'I.llTA 

Act. 

-XIV. Gimi, I'iiik mi in' 

C'ciliE ' 

- 1885 vm ftr III ^(,ArfTr^A^^^ A(T. 

-*- 1887IX. fttJ^^liO\ IM lAl .''MauCmm! 

Govris a I T. 


- 1889 VII. Sic ►Sici hssioN CmriFi- 

f.vTE Ai;'. 

- 1888 V. &cIn\ AMi Di'-rii.s^ 

Acre 

-1890IX. 'A, IJjii.H VA.s A< 1. 

1884 I. ,Si( La,m> Ac <}i IM1 ION Aik. 

-V. 1897IX *• Sic riioM/jKM' Ki'nd.s Act. ^ 

- - 1898 III. Sw FhM.; I. TK^A^cl A*t, 

8 no ... * . , . . 987 

-V. Sll ClIlMf’NAI. rl’KOCJiDl'Uh 

COIIE 

♦ I 

-XI. Set ^CJc.vytvL' ^l{()lI^•cE^ 

Tkxaxc V Act 

- 18991. Bee n^M) \L (ItNEllAL djt.lUSE.S 

Act. 

- 1903 IV. Sec l’uouDE8T Fcm"' Act. 

- (B. C.) 1869 VIII. Set LAM)r/>itD 

AND Tenant A(t. " ' 

- 1870 VI. StC ClIOUhTDAHl 

Act. 

~ 18!6 .VII. >Scc L\m) 

IKATION A(T I , 

- 1878 VIII. i?tc SI'KMCH'J'KN-' 

I'HE. ^ • 

-i- 1879 I. SiC CllOTA Js'AlirCR 

• -YjAtNliLOlID AMI TlNANI l’R«CJ'.l»l'iy'' ACT. 


Pogt 

Act of (B.*0.) 1879 IX. Sec Sourt of Wards 
Act. 

1880 IX. Set Cess Act, 

1884 III. See RknoaIi Muni- 

cii’ATc Act. 

--- 1890 J. See Dekcml GrneriU. 

Clauses Act. • • * 

# ^ 

— ■' - ' 19-31. Set Bengal Tenancy 

Validation Act. • 

' ^ -— . J907 See Bengal Tenancy 

AiiENJi.VENT Act. 

* Act of State. &c Tici-ekaii Baj ... 77T 

Addition of party. £rc Bhngal* Tena^'cy * 

Act, .s. 106 V • • • ■■■ ‘ 8 

Ad/udloation of Inaolvency. See In.suL- 

\ENCA Act, y. 9 ... ....636 

Adjustment. See Civil <’KOuRDURE*CobE, 

»S. 2.';s ... . . ... * 282 

s ——-. _ See s. *^58 ... 485 

Administration —Administration Imid — Surc- 
• liis’ Uahilitij — fAll(f,s of administrntiop, 
vhliihiiil 111/ fraud — Effcit — Misnpjiroprta- 
tioii by grautcc-»-Suritiis *»iot jjurtiiA to 
fi^iiud - Ileineiitinu of grant.) Allhougli 
letfers nf nduiiDihliatioD Iinvp liepii ulitaincil 
by fr.iud, so loi'f» iva the giaiit’iciaaiua uii- 
levokoil^ the giaiilce tn all *ulenls anil * 
]iui]MmeH letnains the ailiuiiiistlaliii, and 
lio iidiip iP|)iPS(‘iils the estate, and lua 
iprcMptnaiP \alid diaeliifigca for aU nionioa 
iPcriM'ii liy Inin as iidiiiiuiMtiator. For liia 
aelM and defaults as udiiiinistrator, hia sure- 
Ilea, though tliPiiiselvca iiul partiua to the 
ii'Aui'i or .cogniaAnt ofc it, ate liable. De. 
lihNiiitA Nath Dctt c. ^T'ie Administra- 
TOll-Cl-fNFHAL DF BENGAL ... 802 

——-— ^ bond— Stirelt/ of guardian 

— Liability—Conirart AH llXnf iS7^},scc. 

12S—Propefty \ot spcrifiid in the applica¬ 
tion jor itppointmnil of guardian, dealingr 
mth—iiutivgiians and Wards Act(V/Ji of 
sec. ftS-jAssignincnt of bund, if must 
he 111 in itinrj—Mistake and misrepresenta- 
tpjn, if i/rouvd fur avoidiny bond—Ahnor 
E\lappcl.) Vl'licif the bond executed by a 
surety on the u]ipointineiit of the guardian 
of a minor’a piopcitioa under Act Vlll'of 
IfiSOdidiiot iinpoae .any limita, y/tfd—TVnt 
Ins liability extended to the guardian’s 
dealings svitli properties i>tl|jer tji/in those 
specified Ui petition for the appoiiit- 
tneut of the guardian. An administration 
bond is not invalidated liy reason of mptual 
mistake* ftp the, part of the Court and the 
surety,»or misrepreseutatiou by Court., 
Vebendra' Nath pull efnd liankti liehari 
linnerjei v. The Adhiinistrator-Ocneral of 
Bengal, 10 G. ^ N 673: s. c. 1. L 11. 33 
Gal 713'K)06>, followed. The liability of 
the giiardiuii extends in pinfits actually 
received or jiiofita which could have been 
received but for his gioaa and wilful 
default. He iH not liable fur the pi olits of 
propel ty in *tlic vviongt'ul poaspasion a 
stranger. The law does not lequiro a 
written assigiiuieutby Ike Distriut Judge of 
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Adm{nistrftt{oii-«<!on((/. 

a guardian’s bond. SaTiat Ciiandka Roy 
V. Rajoni Mohan. Roy . . 481 

—-—— of justicS, liow far matieis 

|or coiymefft. AVc Linas • ... * ... 400 

—TT*—^—; irait by judgment debtor, 

.%« Civil Procedukk ConE, p. ‘244 614 

Administratorr suit by. Sn RiCht 'of , 

SUIT ... ... 73S' 


-pendente lite, position of, 

after suit— Ai^ini»trator ppiidenle litp, 
pmit on Sf, afigr mit—lnlrrfcrtnrr~ Eifrn-'^ 
lor de son U)r\,—\pplifoUUtii of inintqJe 
If) //iflc2i(«] On llic tcruiinatiun of tl :> 
appointiBent of .-tn odifiini^ralor prndtiUr 
lite respect of the property' of a Hindu, 
if lie continues 4.0 hold an^l deal ivi'li l.io ' 
pnJJierty in tlic HAine way as hp did purr 
to the date when his a[ipninfuient •■aine tn 
an end he can be sued as a ipiiiei executor 
dr.iontorL Ksiiitinii (’fi\ni)ka A( haii iya 
V iiowDFurRY r. RAiitFiicA Moiil’N Roy 237 


Adm^Sion by Blainliff sihen ndmishiblc 111 
hiB favour. Ser Kvi knck Aot, s 3‘2 ‘266 


Adverse possession'. 

^ PKaTY ..i 
Ijaw, s. S4 
I’AiniTI'iN 


Sre, llr.iiLiTKn run. 

, 63 


S,f 

Rkvente 

Salk 





.52S 

by' 

co-owsier. 

i^rr 




127 


Agency— I’huthr ami iltCDl — Jidn- 

iinii helmfn t'o-)iirt himjni s o/n; of H-bom n 
plcadfr, if Jiiliicifin/ -ArimintithiHli/—Stl- 
tied aeroif)iti—S)iil to folsifji —Siirnfir itiri- 
mriit of firors tuenMinf ~ChAiirjiiiri nnt foi 
aceauntg into suit to fufufi/ sdlfid arrovuts 
—Prorrdiire in aceount suiti — Atioii.il'] 

A person dnesi^iot become the iigenl of 
ifnother merely biseausp he gi os him ailvico 
in matters of husiilhss. TJip esReni’e of llio 
matter is that the priiieipal authoi iscs the 
agcnl to represent or act for the piincipnl 
in biinging or aid iiF biingiiig him in 
contractual relation with a third peraon, 
^hat ia to say there must be a reeognition 
of the derivative authoi ity of the Rfient 
A solicitor who has been employed as such 
in a transaction for invcatini'iA ol nioney 
may \)e liable for negligjoie^ in leinbiig 
money on insiifliciciit wruiily. Rut, llie 
lii|j>ility varies with the extent of the im I 
he is employed to take in the ^faiis,actioii. 
Doohy V. n'bl.soii, 3!) I’ll P. J79 tlSSS', 
refeiied to, Plaintiff jui'nily with one U, , 
a pleader, adianred nioney on wJiat luincd 
out to 1« insufficient scciniiy. ll. jas, 
liowever, f^nnd Aat tlTe Vluiniill' knew 
and appioved of the security at the d.itc 
of investment. Held -That the I’I.iintilf 
could not call upon R to recoup Inin any 
loss he sustained by reason of the iiisuffi- 
ciency of theesecuiity, f\eir though In* ^ 
flight Trave obtained H e advice of R a* 
pleader on entering into the tiansaction, 
MoHr.sH (’hakbiia i osu r. Radha K^shorb 

FnATTAlHEBJFK ... ... ... 28 


• Paye 

,/Lgent add ^ub-agent. Sec Account ..1035 

Agreement amongst co-pan-pnors not to 
p.artilinn, to wbnt extent bijpding. Sir 

’iTlvuu LAW ... .. TOS 

-to give time. ■'Jre Civil Pro- 

Trdure Conn, s. afiTA . , . . 674 

Alienability. ■See RabiJana GR.INT ...966 

Alienation.. See TJrrotteb ..98 

-•—•-by Hindu widow. See Hiniiu 

• Law. » ^ 

Amendment of sale-certtfliate. See Powku 

• ,OK Court , . . . 1027 

^ncient lighf. Set Ra.sk.mekt ... 619, 969 

Animal) wild— Auinud, viUd—Elephant — Es¬ 
cape and leraplnre—Property of original 
iirnei’ when rriisfS.J An elephant after 
raving been fo: a long time in a state of , 
Himrstieation strayed from its owner l>ut 
Ans recaptured by another pcisun and 
-e.Mimed it*,* dnnipstic habits on being rc- 
'a)^turc(l j //<7,fc—That I his wSis conclusive 
It oof that tliP aniin.ll was not wild and 
Imt the owner’s jrf'operly in it^ never 
•ea^pd WliPthcr in any case an elephant 
.vlii'h esshped from a life of dompstie.itiou 
w.is wild or not must be decided upon the 
ciipum'.taiiees of the lVl^e Pile test is the 
finirnvs n'fdhndi, and .inollier, whether 
on lecaptiire Hie .inim.il hail or hud not to 
^ibe Irealed -s a wild aftiiiial Chytun 
f'/iMrii Ihis V The Ciilhilor of Sidhit, ‘21 
W if 7r> (l.'<7:5): P.*l \ Seoii CoinpUlf, • 

3 (* L .) .'il.'i. l•Oll'.lde|ed. MaIIADKY 

, 'Mom\NTA 1 '. Roi,OUA\ 1 (JoliAIN 517 

Annulment of inc>|mnb.aucer. See Uknoai, 

• Ti’N vMn A , s 1[!7 .111 

—I--—, nu.L for — 

li'iiml ileerec. S<e 1.'ivil Piroi'imuuE Code, 

N. .595 . . . .1 ... 515 

• • • • 

Appeal. A(> Ri. VOAL Tknanc e Act, s. 153 ...835 
-'■—. See CiMi. PiiifcESCBE Code, s. 108 885 

* I 

-, RoRlitulion. See Civil riiocRDURB 

Code, s 523 • ,* ... <512 

- 1 frtm>order refusnig to nwle oider , 

absolute 'Ar sl’irANriEii of I’liorEHTr Act, 

, s S<) . . .1028 

-Lv.Ni) A<'lll'^lTI<♦N A(T, e 32 1039 

o 

-Addition'of )).uly Sa Cl’IL PllO- 

I'l DuiiE Code, s 55!l ... 625 

-. S/( CirlL PllOi I DURE CouB, 3. 562 590 

- AV, Act, s. 62 ... 47 

t 

-^ filed out of time. See Limitation 

Al l, 3. 5 , ... ... 25 

•-*• surrendered by a trustee. Sec 

Law ,, 946 

• 

Appeal—ir6i<j/(<io)i .—A ll•(ll•lf— Decree passed 
tlarreoi^ — Appeal—Appad from Governor- 
Gcmral's Agent in Dhomd to the Privy ^ 
Council—Nulw State.] No apfeal lies. 
from K decree jiassed iu accordance wifti the 
awaid mode by au arbitration to whom 
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Page 

Appeal —f'uiitd, 

itiatterx in diHputc in the KUit had horn le- 
fciiod fnr deeiHinn Qinnij Whellier an 
appeal luM lii^iis Majesty in C’duiu'iI fi'inn 
a'deci*on of llio (hiveinor-tjciictal'n Anenf * 
nt Schure in ]Uio[ial Uansuaj v Si'NUtu 
Lat. ... . . • ... .. 

. , AjijHifiitr Cmirt—J'iiinr' to umlr to- 

J)rjiidnnli> u/ion iippial hy a thfind- 

^nnl—Moi-Ujngt-mii] In appeal l»y I)e- 
fendantH Nos ‘2 to 8 apjainsl the dpt'i>ion 
of the 1st fJouit in Avliich the»i-pal eontost 
wan whether lle.fcnijifnt No 1 wlio was 
joined as a Uen[yliiidpnt with the I’lainlifls 
or ncfeiid.inls Non. '2 to 8 AV.on liable for 
the inoitR.lKC debt, the Appell.de Conit 
h.ia po^’er to alter the define ot the lat 
Couit so as to make Defcr.dai»t No. 1 liable 
and to direet that i» decree to ifeover the 
inoitRARC ile.bt af'.iinst Defend.int No. 1* 

I-* made in favour of I’liunlilJ. I.siia \i(- , 

iiiiARA Sim.II V. Him Raiimizmii •.. '720 

Appellate Court, power of, to ui».ke eo De. 

, lendanta liable hpon .appeal by a Jlefeud^- ^ 
ant .''V« Ai'I'I'.m. .. ^ . ... 720 

Appointment of, power ot. .s<*\\ii.l ..412 

Appropriation of payment—Conii.».( t A#d, 
ss. 5!), GO. Sie llivVK.VL'i. S\li. L\w, silk 
TN iiKU ... ' . . . . G16 

f 

Arbitration. A’lr Aitkai. .. ' .. .'585 

Arms Act, S. 25. SVe Tout ... ' . 978 

Assessment, ('>\il Coi^-t's juiisdu tion tj le- 
view ,Sti I’kMi M. lljl'MiTi’Ai. Ai r, s. 8.'i 
(«) . . .709 

— - of, mesue profils, .ipplualiou for I 

—Limitation, ike Kvi'i i i'idn . . 3 

• 

— —of mesne prolita.*, Sr' CuiT, I’llo- 
iT.'i)rRi.: (liiiiK, s 2?1 . . . (1.50 

Assignee frotij purchaser, iu Ui''Vi'.Nri.: R U.e 

Law, s! 37 " ' . ...'i029 ' 

Assignment —An .'Issignment c.uniot be ques- • 

tinned as unfair au< if.iiAnm lonahle by a • 

' person'w’lio w.is not a jiarty to 2he nssiRn- 

inent. Lhaowat Data*. .SjMiii f. Dejh 
fi,mL Raiiu .. . .393 

. * of decree—The validity of {ill 

OHNiRnuient of a decree eiinnut be (pic.stioii- 
ed alter the asHiKueo has beep plaeoilipn 
the record as slibslflutcd deeree-liojder. 

Ihos Muhovitd V. Kh'i,<rnfAH,Khim, J. L 

U 23 Cal 4.50 (189G) ; and Huij Nath 
hohra, V. Hfitni/iHilm Nath /Wit, () C. W ‘ 

N .5 (1901), followed Kooh Lai v, Nitli/n-^ 
mind Siia/h, I L R. 9 Cal. b.39 (Ibbt), ' 
eoiisideied Ram 15 VTA.N (111 iKii v\ Ain't, ». ' 

.llKilTMl ClIlMiKV llll.VITM IIARJI-'A ..625 ! 

iit^ehlUSIlt—Pi'iii idind Fund atlaihtw nt 4'/ I 
•_ J'lir Pnn'iiUiid Fiiiiilf Ad (/.Y uf 1^'H7 

and IV «/lUOdt—Tin Cnlenlli Muninp^l , ‘ 

Ad (///, B. C of ISU'f), i of 

the Fund, dwn oi-~Sml—Appln,tt^iin} 

. , « The Piovideiid Fund established by the 
. Coip''iD.iion of Calcutta to which the pro¬ 
visions of tlie Provident Funds Act lx of 


1897 (and consequcutly the amending Act 
IV ot 1903) wcie made appKcablc ty the 
Loc.d Ociverirnient Nnlification, dated 8th 
.luly 1902, is not liable j.o attachment. 
Rett Mi'^’na Lalt, Barrui'k'i'. Frederick 
0 vi.v.si-nuD . ...» .. 6^33 

- 1 -, aliena^on of casement* after. 

I Sit F,\M.;.MSN’r . . •.,* 969 

' Atliprney and client. See Civa Pboce- 

* ui'RE Code s. 2 . . .. ..1102 

• 

Attorneyship examination. ' See Max- 

• inMiis . . . ... ... 873 

, Award .''ir Land Acqcisinox At't, s.* O ..*263 
- ^ Sic Land AcV’i'‘'t'>’rtiN Act, s 18 ... 241 

* Babuana grant—/^'rWRinrin /I’lry—liifiiuaua * 
grunt — Inddinti^-Whtllu'r ImpartHilf, a^id • 
idlnfdiU n illioiit, legal in—Wdl hy' 
i/i'<iflei' — Vidi^ily —Partition—Famdy cuf 
t'9'i —Kulacliai ] I’rojierly granted as Im- 
biiaiia to pinior meinbera of the family of 
Ijio Miili.ar.ija of Durblpinga is ancestral 
properly in the h,auds lif the grantee go¬ 
verned by the oidin.aiv iuV>s of^MitaksIiara 
law , »nd the son of the gr.tnteo can cl.iiin* 
the right to lesl.iaiti alienation by him 
cxi'ept in cases of legal necessity, nnd the 
right to c1.ii*n ]uititioii, thoorigiii.*' gran¬ 
tee has no power to itsposc of the propeity 
by VVilL Raiiusair Singh v. Jihiiidra 
9*'. W. N. .567: s u. I. L. R. 32 
(Vl 683 (l'T05); HiHii Clntndin Marmfriv, 
Mndlusii'ir Singh, 10 (* M*. N. 978: 8. c. 

I L U 33 Cal.'11.58 I'tO.t), rcferied to. 

Tlie jieeubai iiirideiit,<; attaching to the R.ij, 
ri. , impartiblhty nnd suecessioii by jm- 
nuigcnitiiiet.-amiol app y lo'AdW'iij'i jiro- 
pei ty III the alispiiec fit ]iiouf of partienlar 
custom t.ikiiig it out ..f (lie oidiiiary catc- 
goiy fif lliiiflu I family projierty. Lat.it- 
EsWAR SiXOII V, RltMIESWAU RlNUlI . . 958 

»• * 

-- - p IhirldniiUfa fff//—Babu.aiia * 

grant—Mortgage bg iprantfe -Lrijid mctmily 
—Alienabdttg - Anemtrtd propeity,^ I’lo- 
jieily gr.intcd .w ftii/inaiifi to junior mehi- 
iicis of the family 4)y the Maharaja of 
Durbliauga is ancestral propel ty and is 
governed by the ordinary lulcs of Mitak- * 
hharn law to which the Raj itself would be , 
suiijcct hut for the peculiar custom neces- 
s.iry for its continuance as R.aj Ruch, pro¬ 
pel ty is alieuiihle for legal ^iceessity. 
Lditc^icar Singh 'eiPh'.ibriteiir Singh, 2 
W N. 9.58 (1908) Jlnm Uhandm Marwari 
V. Mndhfi-ie'tr Singh, 10 C. W N 978: 8 C. 

I L. U 3-1 f'al. fl68 1906), followed. 
ISnAHRSWAR hllNUII v Kai^Badu Ganga 
Persmaj) iSiNSJii Bahadur ... ...966 

Benami-v-Benarni, trannaetion whUlcr—Oral 
, evidiuee unaatt^faitniy—Surrounding eir- 
cUinslanees and considerations of probability 
to be looked into.] W here the qui stion was 
whether a document wliieli on its face was 
a moi tgiige-bond tvaa n genuine or a ficti¬ 
tious (rl^Eaction, but at tiM tiial persons v 
who might have been excepted to be pro¬ 
minent .AvitnesBcs were nut called, and the 
evidence that was called was open to much 
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Benami— 

^il^roriie criticinui,*/Vf/i?—Tli.'il. in IliPcii- 
cumsUiiccs, It wai norp-^tfry to rely 
upon (he Rurioumliu^; I'lieuiii'l.iuee'i, the 
position of the p.irhPs .in'l yieii lel.il. oft to 
one iinotlicr,, I he uiotivot ,wliieli could 
govern Ikeb' nctions anil flien Hiili'ei|iieiit 
conduct,* UALlf SlNQ r. ftCll'iDHisviN • 

Nawai. Kunwaii *. ....OOn 

• • 

Benamidar—BciiAinidar, ni/hi of smt in /— 

Morlgitf/r — C'iiiiV(i/'tiir£ inllioiit • co/nider- * 

iilioii ]—A h(iiamil'tr e.uiiiot bung a "iiit tor 
iecu\ei,\ of a inoitgagp delit. A iiioi tgagen 
a-iaigi^ed o\or liiH iiilfripst under the inoit- 
gage to the Pl.iTuiilU who pulituled the 
pipspiit anil against till.- inoitft.igon for ip- 
cov^^y of • the tiloi tg.igw-duUt. it was 
fttuud that tlic a^siginiipiit wy^ a Ijininni 
liMiKaetlbii and was,in tended to put l^c • 
inortgi|golH into dilhtull\,//(/((—^^'liat I p 
Plaintiffs' Milt was 1 iglilly ili'ini^-cil. l.nl 
Aehal Haul v lia/ti Ka.iiiiVfiii I'li, 9 l' W. 

N. 477 . a. t’ li R 1 A li:), 1. h R, 

U7 ,All. ii71 (I'tO.'i), (Ustinguishcd, 'J'he ' 
mere noii-pas-<ing of yoiiiidi lalion i-> not 
feuflioiynt to hliowAliat .1 riifli-ai tion is /ir-, 

iiaiiii Mt.Nsm I’.ASinfllDIN Ammki) mli 
Maiiombu Jaijsh Paia\«ri .... .. 409 

Benami transfer— RmiHini ii-tnifu — Fmtniiu. 

tent nh)evl d'f alt'll -/tiii/it nf timin' la ri- 
fijver fraui benanidai j-Liiiiilatiuii — /jiuti/a- 
tioii Art f XV of /l)/'7U, ^ih^I/, Ailf 'Jl, 

^ Where a//< lON/ii del'll of li.nisfei ot < 
land was cxeciiIed with ihoob)pct ot dc- 
fiauiling il’Pihtois, tint the olifcet failed, 
fhlil —That the ownij' wa'^eiilillcil to *c- 
covei the liiiil fioiii the ht iiaiiitlai, and tli it 
without bciiif^|pi|uiiifd to S"L .iside tlie*ili'ed 
as a pieliininaiy Ait 144 and luit Ait 'll 
ol Sell II of the Liiiii'a'i"U AlI theretmo 
a]iplied to the suit. T. P. llKIlkBIU'BBMAL 

ClIKTTY r. Jl IlIlMAiN'Dl Si'in At ... .'11)13 

• •• 

Bengal beneral Clausei Act. I'niL 
I’uocKuriiR I'(iDK, s tilO ft, 131 

Bengal Municipal Act, s. M--litii[ial ifu. , 
nictpal Art [Ilf, 11 C. of , tari. A'l, ,ti 
—Lease taken III fivaai' of J/iinu iiialtli /— 
Ejceenlinn — ValnlUij .]—Sec 34 of the lieu- 
gal HVinicipal Act should be rc.id with 
61 ot that Act. Whcic therefore a Muni¬ 
cipality pybportpd to take a lease itf lauds 
involving a value exceeding JfataaMO, but 
the ktibuhyut was signed by the (_'haii mail ■ 
and wya merely wilupssed by. two other 
CouimiNHioiieis but Hot sigiiei^ by ^wui ns 
contracting paities, and tui'her theftlocu- 
uiout was nut sealed \^llh I liC coiuiiiPiu seal 
of the (.’oininissionpis, lliltl -Th.iT. the 
lease was not bindiu khe Cou.mii- 
sioneis. Tiik (jiiiiima^ oi i hi.*AIi .\u i- 
ClPATj ('OM.MISSIO,\-|. Its OK Soilll livit- 
BACKPI'H t AjIILIA NviII 1'll I J I'KU IKK .'lO 

- ,8.37. .''ifH. 34 ... .'ll 

--- - -,* S. 85 ^)—Bewfil 

Municipal Act (HI, H. 0 of ISS'A, sees SS 
(a), 87 (d), tI6—Sidury eaniid but njt 
Iptnt within Munieipahty, if may be a$$ci- 


Page 

Bengal Municipal Act— ronfi. 

fSiii-CiuV J.%iir1'a jnnidielion to review 
asviiiiinit—‘‘fireunistaiirea and propirty 
williiii till Mniiitipal fy "] —The ngfendnnt 
wlls u»si',M'il l.y till* PUinlilT Municipality 
with tavPs under sec. bS (a) of the Bengal 
Mi^nii'i|i:il Act on the* basis of the aalaiy 
e.iincil by Inin witliiii^llip Municipality, 
but bo olijccicd that ho spenl a pig'tioii of 
it oiilsidi'the )iii isilii'tion of the Munici- 
p.iht_\ .iiid flipipfort ifti aMCssinpiit could 
W.' inftilc oil th.'it^ pill tion. The PlaiulifI 
I Munii i|idily haling siipaI the Defendant 
t II the tax as assessed, •//(Trf ,-That the 
Di’fi'iidanl WHS iiot^precluded from raising 
In'?objcetnm Ui the .isscssiiieiit in the Oivil 
(louit Th.it the lieleudaiit had boon eor- 
I cctlv .assessed ‘‘iftjfoidiiig to his circuA- 
, stiincps and piiiporty williiii the Muiiici- 
p.dil^, within stc S."! (fi) of the Bengal 
Miinici|i.i| A( I Jni isdiclion of (,’ivil ('oui t« 
t» Huicw ilip divisions of (jiiasi pidicial 
boilips ht;p a Miiniciji.ility in ipgard to 
nssp,> 111011 ), (,f yi\cs diM'iissed with refer- 
eiiic I'l alilliiiiilii's ^ ('lliiiiMAX nr (liniDUI 
MlTMlIPll.Ilf |l. Si IIKS'I t’llANDKA Mozu.m- 
niii . • . _ 709 

a. 87(d). iStcs 8.1 (a) 709 
-,8.116. .Sffs S.'iCa) 709 

Bengal Rent Act (VIII 1869, E. C.). 

.S'C 111 Ni.ii. T|',*'am y m 1H5 43fl 

BengaliTenifticy Aet, s. 11. 5r* s. 12 478 

.Ara 71 170. 

R. 12- llrnijal Teivnny 
At! [VIll.lt (' of li.s:). xtri 11 ami lA 
*--/i’i/i.(o III/ Ill-All if lianfir—^tauip 

— /{ii/i ill oloiii —-A’an-flai/imiil of laniUijril'n 
ft! 3/" iiiiiah'lolit traii'fir — liim/ol Tiaaiii^/ 
[Vyhiliilliiii) Act [I *li C of J'H) t), hCC. Ir 
— Ill I It !i of I ovniaiilof li ibility.'] 

Ceil up I'i--,li.iiers III .1 ppi niiiiKpit, tChurg 
, fly .1 dceil. d.itcil ‘2ii4Dccctnlicr^S93, which 
nn» ii'gislcii'd in Bunk I. Iftinler flhc. 51 of 
the l!»'giiii.iiiiiii Ai'k, rt'HTniifisIipil all their^ 
light, title and yiileicst and claim in the 
rennip in f.'iium of fj[ip l•llIalllilIgro-sharer 
who, it w IS "ijiul.ited, was to rem.'iin in 
|ii and was to be entitled to sell 

the tcniiic iTe iftis atsii to pay cei tain 
alebts meiitnmcd in the deed for which the 
othei 1 .UPI 8 fleie to ebe sunder no 
liability. The deed wi^s stamped with a 
five I iijiiV s| imp .is a release. No land- 
liijd’s fee w.is paid as I eipiiiod by see 12 
ot iheJJeiig.d Teiiiiiey Act; Ilelii —That 
,thc del'll *i.is a tT.siislei' within the meaning 
of '-•c IJ ot the Bengal Tenancy Act 
and I 111 tf'Ui'Icr was eoniplete as soon as 
^ the ibiinment w.is legisteied. The non. 
p.iymentvit l.uidloid’s tec did not render 
jlie liaiialftr iiumIiiI oiviiik to the operarinn 
otasi'e 1 of .Act I of 1903 B (j Held 
fill 'tliir, that tlie li.iliility ot the co sharers 
under llie Ipase ceased with the transfer. 

Kritilo BuUuv Ohose v. Kristo Lai Si%gh, 

I L. B 10,Cal 642 (1889) ; and ChirUa.* 
many Dutt v. Rash Bchari Mondal, I, L. R. 

4 
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Bensal Tenancy Aet-f^>n(rZ. 

19 (’al. 17 (1891), followp* , IfKMKNriBA 
Nath Mookfuji v. K^mak Nath Rov . . 478 

,- 1 -— r -, s. 18. Sees 74, ... 175 

— - - , B. 30. Sees 115 904 

37. See 8. 115 004 

S, 38. See Landlord 

AND TiNANT 767 

.* 50 —ifi s'/'il T,< 

aney Art (!'/// <>/iSi.'i), see tiOYfrirH 
Acquiiilion pror('riling-€-Appoili'iiin)e>il of 
eompenmliinflutween InmUunl unit inimil — 
Prtsnmpifon of pervuincnry n/'hiiltiinq.']^ 
AltliOUKh sec. 59 of tlie l<eiig.il 'I'cMiWicy 
Act does not Bfiply when the i|iiPHlii)u ol^ 
the jiermaneney or othprwieo ol a tenuic 
arises in a prococdiii)^ for theapiioitiuii- 
ment betweif landlord and te^jant of money 
awardeil for eoinpulsory piirchaBe of land 
the iiriuciple involved /u that section is a 
useful guide to the Courts in decidihg it. 
Nunda Lai. Co-ssami v, Atarmom Dasm . 432 

■ ■ . ■ --,S §0. Sees. 115 ... 904 

-- 8. 60 — Hnii/al ^'tnanry 

Aft’ ( r/7/ of 1SS,>), w 00 -Itryisterid 
proprietor, suit fiirrenl^nj — Tenant's defnre 
on ground of title — Adinnuhilfly—Title 
upon uhieh regiitration obtained derhrtd 
Wild by Court ] • See tO of iho Rengal 'IVn- 
ancy Act ihi^s not prccjuilc .v tenant 
Defendant fioiu proving th.it the title 
under which the PlaiutilY claiAis toi]iold 
and in respect of which he has been legi-- 
tered under die Land RegiBlr.vlfon Act h.w 
been held by a Court p’opeily I'onstiluted 
to be void and of no cllect Where this 
was .proved, held, tliat this was a good 
defence to the suit Ciiii.sii Cuaxdhx 
tiHONQUAK V. RaTIsI^ CiI \MiKA iS MIK \I( <122 

- 48.74 — MoLvrat't, ‘Ht'en n‘ 

ing/if—Bengal Tenaney Jet (17// of /.S’.SVi), 

*secs. n, /;.0—Ahwab-/f,»/.‘J Ti e 

word " Bftikurari ” W-ans “ with fixed 
rent ” that ii< Ip (ay, when applied 'to a 
‘tenure he'.d at a fixed and permanent lale 
of rent. Held, u,pon a construction of the 
lease in this case, that it v--as nut a inuku- 
rari lease and that the stipulation in the 
lease for paymenj of ^is. 3 instead of deli¬ 
very of 2 goats was an ubieab and th.it the 
case did not fall within tlio provisions 
of sec. l?fl of the Bengal Te„nancy Act. 
GaYRATULLA SAKhAR‘l>. OlRIsIt OlIAN’DRA 

Bhowmik ... 175 

8. 87 —Bengal Temnev 
Act (177/ of 1835), see. >87, elji (/) 

{8)—Non transferable oenipaney hold’iig — 
AtandonniriK —Noliee by landlord if iieets- 
sary—Mortgage of holding—Sale by mort-^ 
gagee if constitutes abandimineiit ^ iS'eriiie 
of notice under cl (2) of see,, 87 of tiio 
&ngal Tenancy Act is not iiidibi>eiisaible 
to effect a legal abaiidoimiriil and to allow 
valid re-entry hy 1 he landloid Tne only 
•ffact of service of notice under bee. 78, 

* cl. (2) i* to make it obligatorv upon the 
tenant to have speedy determination of the 
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Bengal Tenancy Act—eontd. . 

question whether there 4ias liecn an abac- 
donmeii* or not. Abandoument is the 
effect of the act of 1|ie tciuiit in vaciting 
till holding wt*tliout ifiakiug arrangement 
far payiiient o| his rent as 'L falls due and 
for cultivating llie land Whether there 
has been abiBidonnient |^r jiot in *any iiidi- 
, vidual case is a question jf iiilcntiou to be 
delftriiiined upon the facts of tlie p.articular 
> case V^lieii .in occupancy raiyat niort- 
giigeshis 'iion-lraiisfA'able) holding ami the 
mortgagee eiifoices the moitg.ige, has the 
holding sold, aud piin.'liases i^ liiiuself, the 
possession of the raiyat‘completely ceases 
ami there ivan ah^duumeiit of the hold¬ 
ing hipi. rititsiiAp Kofr. V. 

. .1 AIM IIIR 1^01 

—■—«—- 5 -, S.*102. See s 108 

88. 1(|3B, 103, 106, 


Page 


108. See Rfc'obi) ol'-RKiii rs 


- j B. 105 (before amend¬ 
ment by Act I If 19 7'. AVes 10 .S 


S99 

122 

' 1032 

122 


-—,B lOS. See Rkcuru-uf- 

•Rioins . 1032 

- -, p. 106—Bengal Temney 

Aet (17/7 of ISSA , ne. 10'!—Suit bitveen 
riwil* propriiton—Sfnpe of*suit — Qni.sfion 
of poisisiion lyrtitli Limitation—lAmitation 
A<t (XI' of J8i7), nv J' — SubUiliiiioii of 
executor m pl'^ei of I'ljijiond Ui/id npicseii- 
tutivf^ —A’ctc Drfiiid'ifjt'] ill a suit uiiiIpc 
sec 106 of the Bengal Tenancy Acl, 
ceitaiii lliiids wpie .illcgcd to haxp been 
eiroiicoiisly ircordrd as p.ut of iiiiiiisali 1*. 
and it was pia)pd tTinl llip lecoid-of-iights 
be alneiidcd and the (I's{iuted ],iiiils Piiteied 
as part *1 1‘laiiit ill's ouii inou/ali R from 
tlierpLOid ot nliicli the same had been 
omitted.* 'lllie soil ii.is iiiblitutcd iiiiiip 
than two nioiilhs uttpi,tlip fiiiid publicalioii 
of the t_»c()rd-ol iigift.sfcir iiiour, ih R "but 
within two iiioiil''is ol the final ]iiihlica- 
tion of the lecord-of-iighls for iiiouxali I*, 

Jlild —That the suit was not tinic-baried. 

' In such a sivt the Rrieiiue (llln-ei, and 
in c.a8C the suit IS tiansfpiied to the Civil 
Court, the Civil Court is confliied to the 
question of jMisses-Ion and cannot bp asked 
to adjudicate upou the title of rival pro 
prietop. The suit was tirigiiially instituted 
against the peison whose fiauic^^ob entered 
, in the' rcco(d-of rights. Rut it appeared 
that this {lersou was the widow of the de¬ 
ceased proprietor aud liei n.inie walenlered 
as rpj^^seijlifig the estate of her deceased 
husbaud. Held —'J'hibt <he exccutois to4he 
estatf of tin? < i‘cc<iscd [iroprictor who 
were subbtituted as IlefeinlaiilH were not 
' new De^piidkiits W'llmi se., 22, Liinitniion 
Act. AIchunt I’Amui, it Ramamja Das 
V. Lukmi Rani ... ,,, g 


-, S. 10^—Bengal Teu- 

anty Art (17/7 of 1S85), see. lOtl — 
Xeeord of''righla—Aiifilieittioii to eorrcit 
entry, made bifore Amending Ait of i898 — 
Reference to Civil Court under Amending 
Act — Jurisdiction—Interpretation of Statute 
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Bengal Tenan^ Act—eotUcC. 

—Shanqe of procedure during fendfney 
if proceeding.^ K rep(ir<>-of.rigliU having 
been prejiared in I89G the laudlorn npplied 
in 1897 for the cpfrectinn of nn entry 
under sec. 106 of the Bengal Toimncy A^t 
as jt then wA. Aficr thtf/fmendiiig Act 
of 1898 tiaf**paFiReH the ease referred to 
the Cfvfl Court* tfhder tire proviso to aee. 

108 of the Acb»ns amended ; Ileid —Tliat* 
the Court has jurisdiction to try^ notwith¬ 
standing that the proceedings %vere com- 
menecd prior to ifie jrassing of tlie Amend- 
' ing Act which first empowered a reference 
to the CivH Coiyt III matteis of proce¬ 
dure an Amending Ag} woul^ affect legal 
proceedings instituted under the appealed * 
provision. Batumi'ddin ShRKXn v. Jagat 
l^Mioiii^ Aciiakva ^87 

—, ^.103(befofe amenS- 
ntf nt*by Act I. B. C. of 1907)-5-Vft>,ir/../ 
Tenanctf .let (17// of ISSHii before amend¬ 
ment h'v Aft /, n 0. of ]’W7, sett. JU.i. /tie, 

/OS—Record of rig/Us -fnines ii« to ihorar- 
ter of ituJding and stntii-, of Unant -Corrre- 
t ton of eiitr!ei,--Jiroj)r? jiromdiire] Ilcloip 
the jIRpMng of Art I, B. C of I‘t07,jin* 
entry in a tinallr [rublislicd lecoid ot-tigliln 
that lands held liy tenants ncie ran/ lands 
•r that the atSliis of the tenants w.w* tli.it 
of settled raiyats could tiol he coriocted 
hy the .Settleineut (Mlirer exeepL in a suit 
instituted uniler sec. fOti. Hfiigal Tqjt.mcy 
Act. He had ins authorily to levise 
such an eiitij' undei sc- 108 the Act. 
.SiiAMiiiiii (HANnuA Haziia V. Putin A 

('ii.iNuiiA Pai. ... • •... , 12‘/ 


R 115 — />'ngn/ Tiittiiici/ 


Art (17 //of ISSo). nfi .ill. tli. io. />/. //o 
— Res judiratii —/ViMiirr/rtioa os lo status 
from nwfnrui pni/tnnil of rcnl,oJ\,ir rirord- 
of-ng/ils piihlislitd—Suit fim inerio^i of rtui 
fon iiirriosid ario*»<'iii/ Proridoii' Voth 
(Act it IV of ISSJ). sec Res *udicat:i ] 
Wliero after an entry in the record-of- 
rights that the tenant is an oecupancy- 
rniyat, the landlord hroiif^it a suit lor • 
eiiliaiiccnient of rent, Ihld —That notwith¬ 
standing the provisions of see. IIS of the 
Bengal Tenancy Aet the tenant was en¬ 
title!^ upon proof of uniform jssynient of 
rent for 20 years, before the record-oj- • 
rights werg/rauu><l, to the benefit of the 
piesuinptiuii under euli-see. <«9)»«^ec. 50. 

That the word “ theieafter" in sec. 115* 
refers tt) a period sulnrcqueiit to'puhliijatum 
of the record of-rights". Mahaba.i »41 vdua 

KISIIOKE MANlKYAjlAHAUUn V. L'.MEi/ Ali 904 
* • • 

S. 116'*"/aiii(/^'rr'^f and 
Tenant Art (17//, li. of ISGO), see. 6 — 
Bengal TennnryArtlYil/ of tSS')^,scc. //(/ * 

—Kaiiiat land—Right of oceuponrg —7'cn- 
nnt, holding over.'] Wlieie the lights of 
the parties weie g'jvcnicd by Act VIII 
B. C, of 1869, lands which were lamat did 
not cease to be so b^' virtue of fi makurafi 
settl^ent \if the same A tenant of 
kamat land does not ac uire a right of 
occupancy by holding it over after tbe 


a i’ofle 

Bengal Tenancy Act«-«on(d. 

expiry ef tie lease Sted Khaulor 
• Rahman «. Rupax Mahton 436 


"" ■""" --- I 8.153—nya/4r«ianc]4 

Art /// of 1886), sec, Value of suU 
— Withdrawal of portion of claim — Trans- 
ferjf officer specially tmpowered—Power, if 
ceases ] Where iip a suil^for rent the claim 
originally made exceeded Rs. 60 but whea 
the suit c^p ou fur trial the claim was 
reiihiucd to Rs. 7-8,1 obtain portion of the 
dfaim4iaving been withdrawn, //t/d—That 
fer the purpose of an appeal lyider sec. 163 
of the Bengal Teuancy Xct the amount 
• claimed in the sujji should be considered 
to* be leas tliau Rs. 50, When a Munsif 
t is empowered to exeicise final jurisdiction 
under see 153, ff(* does not cease to have 
the [rower by reason of his trsnsfer from 
the station. 43 Hf. .Suii.auati Dam e. Mr. 
M. y. Hodbkigues 




- - *"" ' , 8 . 153 —Rengal 7'enaney 

Art (17// <f see. ri. (bl—Cb- 

ihui I r luud'ni d—Siiit for share of rent witk- 
tmtl iiud'iiu/ otiitr cu-shitrrrs parties — Appeal 
—Second oppcul—Cud P/vredure CodejAct 
XIV of ]SS/), srr A suit by a 8o- 

sh.irer landl(|^d for Ins share of the rent 
only nitftuut m.akiiig the other co-sharers 
(larlies is a suit instituted jry a landlord for 
the rci'oveiy of iciit withiiatlie meaning of 
■see. l.'r.t. Jjcng.4l Tenancy Act. Where the 
lent cl.iii^ed in sueh a suit did not exceed 
Rs if.'’0 and it was* tried and dismissed by 
.a .Muii'-it • who was H]iecia|ly em|S)wered 
uiiiler cl. (A) of sec 153, //f/d-That no 
A|i|ic.il lay to llie .Subordinate Judge and 

• hence no second n[i()LMl from his decision 
ipvpising that of tiee Munsif. But the 
decision of the Subor^linale Judge beim; 
without jniisdietiuu eras set aside under, 
sp/ ii,‘2, Civil Proceilurj Code.* Raja Pro- 
iiinda X’aih Roy v. Jtaja Ramani Kfinta 
Moy, 72 (5. W. N 249 (19077, fipphedf 

* Jogcndi'ii v. Pabnn, 8 C W. N. 872 (1904), 

not iqllowcd. BHAUAH^1g*BjWA V. Nanda 

KcMAtt UuutKEKB^f'nr ... • ...‘SSS 

-— , ^ 166. See H. 167 ... 114 


-- ' . -, s. 167 —Bengal Tenancy 

Art (V ll*! of l!^o), sees ViC, 107 — ikcn- 
paney-holdiny — Moi^gage*- Incumbrance, an, 
•nuluienl o/g-Fra iid J W hei e an occupancy* 
holding miicli had been morfgagld by the 
raiyat o^ liie linidine was purchased by a 
person in execui ion of adcciee for luoney 
obtained by him, and the purchaser re- 
' [lucha'sid it iu oxecutiou of a rent decree 
•against ttie old tenant for arrears which 
had Rccrunl previous lo his first purchase 
and annulled by a notice under sec. 167 
■ the inoi tgage ot which he was aware at 
tJie tint# of his re-purchase, Held —Tiiat 
•the purolitscr did not comaiit auy fraud in 
retpurchasing the propeity and was entitled 
to auni^l the mortgage, and the mortgagor 
was not etflitlcd to get a decree upon the 
nortgage making the holding liable fot*the 
mortgage dfbt. That the purchaser was noF 
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Bensal Tenancy Act —rnnrJtl 

bound nn io|)ip-piiiativ(' nt' ilio dVI Irii.mt 
to pay (ilT l)ip dpcipp fni i/nl nliiiuiipd' 
by tliP landlord Si'n«,M)iiv Moua.v S(N<:H 
, <!. fcANff.DllAlt MaiiWMU .. , 11-1 

-i 5 . 167. •''(f Civit. I’ko 
CK nOiiK Cook, r. rd'fi 

- — r- .. 8. 171— Ih'ii'l’f Tiii'iIll'll 

Aft (VIII of )SS.-,\, sir ril—Ifiiihl ,if 
drponilor til ohiniit jinsus^iua — rriiiiii'ii'' 

— Ap/iHfiilinii or suit,] Wlipip !i dt“|<.i«il fs 
made under see. 171 of I lie I!pi 'IVnani'j' 

Act tbe ,di'|i()slii>r e.in, .is , 10 . mHl, llip 
judgraeiit-delilor, (lilt,nil delnen ol pos'-cs- 
Mioil of llio bolilinf; idveitiM'd Im sale ‘by 
npjdicaiion to tin* e\eiuiion Coin I but l-y 
micli applioalion tlic deiitisitm is notenlill- 
ed to invite t)io e\(*( 111 ion Conti, to oust a 
Htrnnj'or to tin; pioeopilnl" If In* met 
by n Bt^lln^*er, bn lemedv is b^ .1 icunl.u 
Miit for teeoverj of posspsVion 11 im X,* 11 m 
Koutu V. Ii\L i)\s lliil 111 fi.''' 

- — - --- , s. ^74. •''■'f Ci\ii, ri;c) 

(.KiniRio ( ODI', s .‘ilOA I U 

R. ] 7 !). Sii s r\ 1 ; 

-, 3 . 188 h <1- 

liDli'i—SrimniU iiiliiilinn- Iinilil of shniii' 
to svr fm ll'hiilf i iil liiiiliini m •li'ini\ />e- 
frnd'tnts — /Irm/i,/ Ttioiinil Art I’/// of 
ISSA), sir. 1- finiiiiiiil or inithoi mil to 
do" viid'i" ihr All Fihn/i of suif (h nn'itl 
prinrijilrii of Ininl ino'idi'ir.] AoieemViit 
eitlier express! pio\pd 01 niipiKd I'V tbe 
e.onduct of the p.nlies m.iv C'l il.lish llie 
riRlil of eo-sbaiPi Lindlouls to -nnsepi- 
ratcly,for llip sloiips of lenl leeeiriiblp by 
tlienl. fiiit Mil’ll .nr ini.'in|;eiiipiil ineiely 
a(Tcc'lR llie nubt t 1 s le spj.ir.itely toi i(tnt 
and III no oljiei icsppi't inodities Ibo teijiis 
of llip liiildiiiK. T.lie iit;lit to biiiip; llie 
teiiinrt! to sale fm nriensol lent lenmns 
intact, .as iKo tlie ii|rbt of one sluiei tit 
sue, iil.ikil<lt Ills lo.sli.neis'nelelid.ints wln-u 
they will not jnn is*'Pl.ni)tifls The dilino 
of n Biiit is not .1 tlnno, nlin li the Land¬ 
lord in, under tV’ llein'.il Ten niey Act 
leqiiiied or aiitlioiised to ilo'’; and sec l.“.S 
of the Bengal Teniini y Aites no bai to .a 
ahaier suing (under the general lulesof 
legal proceduie) for the whole lenl of the 
tenure inaViiig’ns CO sh.iirir uhdtefuse to 
join n» riaintilTs. Itefendnnls nV the suit. 

Ra.ta Pramaua Natfi RftT e. Ka.i\‘Hamam 
Kanta Rov . .049 

- — Amendment Act 'I of ‘ 

1907), s. 54. See Cifiii rnniniiMh Conv, 
s. 310A .. . . ^ ‘ . . 4.31 

--(Validation) Act (I, R. C. 

ofl9(5),s.l. Hi-Ni.AL TfNtjifV Ait, ‘ 

A 12 . . . , .' 478 

Bsiiaest. 'Vm. ... * ?. 729 

———. iSm Ooct'rANtV-IIOI.|)IMl • ..1086 

- 1 , Construction of Will. ■''Vt Will 44 

——to widow. AVe Hindi: Vw ... 41 


- ■ ruye 

Bhaie Sultan Chattri tribe of Oudh— 

Ilfl’l —That the evidence adduced in this 
case piou-d tlK* evififeiice amongst the 
Bliiile Siilliin ChaltiiH in Oudh of a general 
euV"ui excluding d.an,;hteiR and their issue 
from inheritance Bajiunoi SiNiiii v. 
lifANOKMlMI^A P.AKHSH SIMM ... 74 

Bhopal—Appei-1 from Gqvcrno'r-Qeperars 
,Agent at Sehore. we appeat, ...585 

Bid, leave to—Step in aid of execution. 

' Ac I.JMns\rio\ Ai r, Si II. If, Akt 179 ...621 

Bills, Attorney's. Sir djivir. PKotFnuHE 

, CnUK.s’.* ^ . ,.1102 

Bona fide mi.stake of pleader in caicula- 
lation—Appeal filed out of time. 

AVr T.mi r vijnv .fli'i. s 5 . 25 

Bond. I'vr AnilVIsliUTliiN liONIi ;.. *481 

—^—• executed by Ifindu widow. Sie 
lliMir l.vu ... ... ... 769 


— to keep aJive debt due for neces¬ 
saries, when binds minor's estate. 


All JliMiii f,. .. 257 

Brahmins, feed’ng of—Valid bequest. 

•.Sr AVii L ... • 1083 

Breach of covenant-by les-see. 

rniD.N Ait, ,Sb|i. Jl, ^\iit. 111! 629 

. .Set 

iji.vrinni) ami'Tenam .. 629 

Breach of trust, IJi.mi-t l,\\\ 946 

British troop®, location of, iu Native 
State. Sci N\ii\i Sr.vii, 465 

Burdeji of proof ,S’,f l’i..ssk,ssiiiN, .m n mn 273 

Calcutta Municipal Act, a. 73. Are At- 

1 \cii-.ii-M ... 688 


Cantonment'authorities, pi'Mcr nf, tu grant 
III User ol Lmd Sci Xaiivu ,State ... 466 

-.ml hoi it IPS, pontrol of See 

Naim I- S.(’\n.; ^ • .. ^ 465 

Cause of action, f.iditie of Ste roRMi-siox, 

M IT Mill ... ... 227 

Central Provinces Land Revenue Act 
(XVIII of 1881), R. 4 i8Ai and Central 
Provinces Tenancy Act (XI of 189fi)— 

Cintiiil Pioviiot^ L'lnd Itiiniiii Ael (XvlII 
of /.S’.S’/l, s« j iSA) nnd Ceotriil Proiiiieei 
Ttniiiiei/ Alt (XI of /,s’.'W)—(.aimtia in 
Simhiilpoic Itistmt-Slut ftr ejectment hr/ 

— Juiisi't. V 4 of i’liil Court — “ti’uonlia" 
if /iio/n iito)' -Coichnt lunil If "common 
hinit" Riiiii/iirtiim of Ih f udnnt't ^Unaney •j 
by silt'A'itc'.it 'lepiii full lit > ^tir rnititiition 
of sf it- Sirond npp.iiL ' Gochar la^ds 
.DC lauds ri”i''iveil" (or the pnipiietor 
of A Uovenimeiit vill.ige in the District 
1 . of .Samhalpc'c aiiil cant;>ot be classed 
III till* stimc ca'pgoiy as euinmou lands 
wIiilIi .sic the piopcil.y of the general body 
of villiigcis Fill the puiposes of a suit 
in ejei Inient hioiiglit by a ijaonlia of a 
villnge, tlie i/iiontiii iiiui-t be laken to be a 
“'piojiiietoi " 111 the itAiiio SB defined in s. 

4 (8A) of Act XTIIl of 1881 and as suth he 
il entitled to bung the suit. Civil Court 
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Central Provfncea Land ReTenue-rcoH<c?> 

piust^djudicale on llic riKlita of tho pa ties 
aa they exieted when tWe plaint wan filed, 
and a recn){nitlon'of the Vefendant'a inn- * 
alley by flie Set tleinent departuiciit subse¬ 
quent to tin* iimlil^tian of airejeetinent 
suit bji Ihe (^aonfiu la, of no nvajl to the 
Defwdunt Besides the entry in the 
. aejtlleiuei;t j'econl is anot coiieliisiue. It 
is only a matter of presuiii|itiiiii. “The 
holder or a survey number’' mentiifiied in 
8. 2 (10), Expl. II of llir. ^ential I’lovin^lts 
Tenancy ^t. ^1 of 1808 menus the holder 
when proceeilings ate instituted in tlie^ 
Civil^ Court «and a ho,del umler a sqji'e- 
quent HBtrtenient cannot claim to lie a Ion- ^ 
aut of tho fivriner i/ f/.n»iltii, I’l'itKiiu 
Panjia e. A^ vNiit fliosTi v» .. • ...lOS^ 

Oenbal Provinces Tenancy Act, ss. 4-'<, 

4o, 47 —CdilPiil PlOlinr^l, l)V* 

*q/ sits ^ I, 4't—^itf of^JSSJ 

us ameniicil In/ Art XVJf of IHHH, so'. jf — 
Ttaiisft'r of pm lion Ilf oi'i'iipiim'i/ lioliliiir /— 
f'lmttthonsc'l ilioiiituui —A'/t'VsK’n/— Juns- 
dirfiim,iriiiifif--Qiirstiim of jin in/irtt'in, 
wl-en mny hr nmsed Adfirsr posu-.Mint of 
• Uviilrd interest > f^'hen a sUitiitin^’nglils 
and liabilities 1 m\c beni eieated aad jiiiis- 
dii’tioie lias beeii cnsiferred upon a iS|iPi'iiil 
Comte for iHie iiivr.-lig:i'iinj of niatleiH 
which iiiaj jMisf,ilily be in eontiloeisy, sueli 
juiisdiction is^exeluMie iiiiil i.iiinot com ur- 
leiitly lie exeei’ised the oriliiiaiy Coin I 
Tilinndi Singh v. Itumndhin #oi/, IOC ^\V. 

N !)91 . R. (’ 3 C, L .f 3'^^? iiyor,), foilow- 
ed It thi'ie is an itiHeieiil .di'cnce of 
jiiiisdiclion, tlie ohjijj-tioii as lo j4irisdicliou 
may he taken at any singe of tho piocerd- 
ings HSid wns*allowi’d to tie talsen in second 
ajipenl Ihiiler the RriitJLi,iw of the Cen¬ 
tral Piovinc'es iis contained in A( I IX of 
1883 ns auiended by jV't JCVII of 183!) tlic 
Civil Coints had jinisdielioii to deal mill 
a suit for ejefknieiif whei^a tenant having 
a noii-tiaiisferaWo holding made .in alien¬ 
ation and |iai led with the poiiseHMOii ol 
a holding The riglit to nistituic a Ci\il 
suit upon ail alion.i^on which look (slice in 
1892, was not taken away by Act XI of 
1898 tlio jiiovisious of wliitli, in tins res¬ 
pect, arc not inliosjiectiie. S 43 of Act 
of 188,3 lefers to (he tiaiisfer of an entire 
holding and not to a portion thereof aiVd- 
vdl'fle possession of a liiiiifeifintcrest though • 
n good plea in anstfff^IVla suit foi eject¬ 
ment, is good only to the extent’of that 
^interest. Jshnn t'hunflrn Mttio r. Ram- 
iai\]nn, 2 C L, J» rJ,*) followed 

IciiARAM I'. Nii''i()Nnt*BAiiin\ ... t)36 

Central Provinces tenancy Act (XI of * 
1898). See ( KNiKtr. I’kovim'I's Lami 
Revkni^k Aei',^. 4 (h*Ai • . .1030 

Certificate. Sec Civn. rRnoEiifKF Cohe, h. 

258 ... 485 

CeSBi liability pay. LAMiT.oun and 

/ TElfANT ... . * 154 

-Act, B. 41. See Landlord a.vd Tenant 164 


OhaSran land— Chskran land—Resumpl 
and transfer^o zemindar—Rerovery of same 
hy (lUktlidiir —Suit firspeeifnpeifnnn^nef 
if nteess iri/ ^ W hric chnkritn lands were 
included III llespiif.,/p,j»r( giaiited by the 

I xeinindaiH to the I’.Aiiiiiilti before the re- 
Bumptioii theipof under the Chonkiilari 
Act. Jltld —u|s)n resum|iiioD and 

* transfer of the lands to the zeiuiiulars the 
remedy of the ^nUnidius was to biing a 
Kuit for recovery of possesienn and not a 

• suib4oi Hpemfic^iei fiirm.iiice of a contract 
Rnnjit Singh v Riiilhn Charan Chandra, f. 

L. 11 34»f’ul .564 (190/1, not followed. 
Ka-.i A'liiiiit AVkR^i • Rum Jndu Iley, 11 

W. N 201 s c If L H 34 Cal. 108 

' []9M , IlAi Niiifiin AftKumdnrv AluLwul 

Ul Anindiil, 4 V W N. S14 (1900), lefer- 
led to llUNWARl iMliKQNIiA Disn 

liAiiiiuu « Bidiic Sr.MiAR Tiiaki'r .. 469 

p % 

—•- - -, lesuuqitioii of. See CiiiiWKi- 


-(chowkidarii. See Parti- 

TIO.V A . ( 

CbampeitV -lfii'»ij>f>l'/—-4s*’gnmenl — Valig 
dill/, if mill/ t-f ijn/jlionril hg third juittus — 
X’linsulii ilion iniidr piij/ih/e npBn^urccss of 
suit- tf'iiiiditinij III Ittii/iili'in — I’lihlir /nilicj/ 
^Pnfehuse from liinitiil iiirnri ~Jfindu 
U'limitn's lit tti f)nU„ on pilirhiiser, extint 
of—Riilijir itloH — l^'ifr ul Art (JX of /A’7J), 
sir I'U] Snh n itnonl fii/rd nieessili/ — Re- 
eiijfii/ hi/ iiinsinnir—SltShC jiuililt, elmm 
fur,] In Giulia uii ngiremeiit cannot be 
.ir^ii.leil on llie gioniidof cliHinpcity. Ram 
Coonutr i’oiiiidiio \ ^iinilri t'l'iifo A/ofd‘?r. 

/ic, T. H. 1 A. 23 sell. K 2 Cal 233 

(INi'i); Kunititr Rum Liil \ Xil Kuulh, h. 

K 20 I A 1 yi (I'■!•')(, and Lai Aehnl Ram 

, V Rii/it Kir.iiii Uiuiniii Khan, 9 (' W N. 
477 s <•. L J A 113,1, I d{ 27 All. 

* 271 1 190.5), lollowcd 'flic agiecinenf 111 this 
iMse pi (i\ ided tlAl out of (lie jiiii chase money 
wliii'li was fixed ,\t Us 6^9,8, Rs gOO only 
w.is to )h> (i.Tid down .ii^^llie balance wllbn 

* llip piopciiy slioSid be lecfoercd. Held — 

That the 3igieenie?it jyiis genei^Ily of a, 
chimpell^iis ili.iiacter lint w.is not void on 
that aecoiinls not was it opposed to public 
iioliey and voul ,is such liy ienroll of (lie 
ftipuI.iiAoii I elating (o the (layment of coiA 
sideiation * HaiX Kai Bn vow at Payal 
l(i*M II V. Dai \l Svni' ... 8{ 

• I 

Gh(inf(^ of jiioeeihire limiiig (leiideiioy of 
•buit. Slc Bl.mTal Texam y An, s. 106 9( 

Charge- Registration Ail <111 of 1877 1 , secs 17, 

• St, i't and So - Pmerr-of attorney purport- 
tng to Cl talc ehinge on immoveaUe property 

* —jXon eoinplfinee inth provisions of Regis* 
tiatimi Act-Chin gi] W here A executed 
a pnwer-of-attorney in favour of B purpor^- 
^ng lo create a charge generally on im- 
tiBoveahlc property but the instrument dfd 
net Buiheienlly describe tlie parcels of pro- 
, perty aud was moreover stamped and regia- 
tei^d as a power of-atloruey and enteied 
111 Bdok IV, //fid—That th« instrument * 
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, Pagi 

Charge fwti. » 

<1iil not opprut* K chftify J^njibiJla 

iMIa V Nn ir Miftii, I L R 7 H*8 

referipi^ to Sm Indha Bibek r. 

Jain Saubar Aniiii '... 316 

_mortgage. See Civii. rnochiu'Ka 

Coni!, ft 375 31® 

for owe’ty money. Sec Moni- 
.. 8” 

Ohaiter Act, cl. 12. See Cr. n,‘ runt Bm ui.. 

CoiiB, s. 373 ■ 

Chotanagpur Landlord and Tenant Pro¬ 
cedure Act, 8. -t'holanMjjAir Lnnd- 

tnnland Tenant PtaeuUue Act l/ of ISiO, 

B C.), tees. Ji nnd ',2-Suit by assignee 
fiom nvetlon-)iiiiilins(i of jnniunirnt teimic 
to neotrr fioin hiniltoul, if ini’^yessary »'<'*— 
Limilati'iii - Ijiiailatfnn Ai t [X V rf .^S'77), 

Seh n. Alts. 1.18, L'i.\ see lA-K.iitvsnm of 
thtte if nmsf he ii’.Lid in pliant—^'ti il Pro- 
ridvn Code (Aft A'/T of ISS.‘\, sie bti] 'A 
8utt (>y A tr-iii-ffi PC (i'*''* “ I'lin-hiyti-v ot a 
pprnmiifiit tPiiuif .il a loiit sale fi» icfover 
OOR-tPR-ll'll <'f <1'P IfllUIP f*'"" • 

ttlio .Iciiieil Uto (iilt- nf t'lc ri.uiitlft on the 
crouinl on lln-i((’iiili of jlio ineviouH 

leiiaiit, Ihe land rcvei led (o hiinsclf, wp" not 
a niissevsoiy i-uil. to whuh the iitoMnions <fi 
Bpc 37 of tl'P t'hotaminjiur T.andlord and 
Tenant Piocednrc A<-t, could apiily. Art. 

13S of Sill. 11 of tlie Lnnitniioii AcB lefcrs 
inoio to qiiestioiiH.,hetnmi the aucliivi- 
puicl.aBor and the juilnimiit d^ntor. and 

Ubs l)ie«Pnf “tt'*'*' ■^'1 ,',1“ 

II of the Limitation Atl 1 he R|ii‘i.ial 
limitation iiioMih-d in see 42 of the Olioia- 
iiaKiitfr Landloid and Teiiiinl PmccdLiio Act 
Aid not aiiply Vo thiscase Tlmveiiod diirinR 
which a Huil will iiTosccnlod^ftond fide in n 
Couit without jun-.dn.lion o\a« imipcrly 

exclude'd 111 coiiiputihg tiie^iciiod of liuii- 

tatiou allhoui;!! the PUnitill in hn plaint 
did not f'"' ‘‘xteM'-ioii ot 

time on that |«iop»d. .loyrsltinir Hoij 

Jhijiiarnin Mitlrn, 8 <’■, ‘'j' Jf 168 ; 8 i . 

I L Ki3l thil 16.5 (1!'03), dfRtin(;ui-.hpd. 
liAOiiu Nath Biiagat r Svifo Samad 
SV.VII ... ■ • * - 817 

S. 42 Sec s. 37 . > . f ■■■ 617 

Ohowkidari Act, a. 61—C7io»'l.iW«» i AH ( V,L 

i? C vflSiOusce.'ol—llr^nmptionofeh^k- 
Tmland-lessiefniin f/io«;A-d«e. eii,IUs o/.]. 

When chowkirtan lanil i» resumed and 
transferred by the Collector to the zemin¬ 
dar the interest of the thowkidar in the • 
land and, aloiiR with it, all rights created _ 
by huu in fa\onr of otheia, co.isp. Sec. pi 
of the Chonkulari Act does not s.avc lights 
treated hy 'lie chowknlar hilt lofers to 
oontraots made by the zcimndar in reapecC 
of the village in which the chonkidan hntiU 
or any portion of it is situate. Keish.n'A 
KlNEAfi Ddtta t'. Maha.mo Bhaoaban , 

.Dab ... ;. *• 

___ Z., Set Chakhak land 459 


Paga 

Citation an minor. See PaoBAfe and Ad¬ 

ministration Act, s. .50 ... . ... 4 

• 

'Civil Court, ref^ence to. See Land Re- 

OISTRATION All, s 5.5 . ... 16 

♦ • , 

Civil Court a jurisdiction to review as¬ 
sessment. See Bl^^'rtAL MUNICIl’.lL^ACT, 

8. S.5JA) ..I 709 

Civil Procednrfl Code, s. 2—Clva Procedure 
Code {Aet XIV of 1882, sic. 7—Decree— 
’{fdtlid arrouvts,,order dircetimj riopewnij 
of—Atloriiiy and eliint—Sitihiiient of wii- 
, taxed hills, when linhle to he te opened — 
Fiil^ictitiy irlitlionililji- Oniisi of shewing 

, gooil faith—hidinn i'mUrael ’ Act (,IX 
of Ii>"i2), see. IG—ilvidcnse Aet (/ of 

! 1,812^, see lit—Indcpepilciit ndi ice, oppor¬ 

tunity to 'olitiiin—Primissorij note, assign- 
, 'iitenf iiilhoHt I nil 01 SI me nt.^ Plaintiff,*, 

solicitor, *h.ul adiAnccd vaiious sums of 
moii^y to .. clit-nt fioni tiiiie t(> time on a 
I gage bond ami ihnre further charges. 

The coii'idfiatioii foi the thml further 
chf.ige was not p.iid in e.rs^, Imt. was made 
up of (I) aiiiouiits due lo the PUintiff on 
fcveial pioinissoiy iiiilv.iii Ihe Ul.\llltlffoil ^ 
-eieial'pioiiii'Soiy uote.s in the Pl.iintiff’s 
favoni, (lij'cril.nii pioinissuiv notes o.\.ccu- 
tc.l by the chcul in f.iloiir of a tliiitfjmrty, 
which the PT.iiiitill is said to'have " Uken 
lip," (3j bahiiicc ol .imouiit dun as interest 
on the, moitg.ige and 2 liiithni charges, and 
(ll a ecrt .1111 yimiunt Stated lo have been 
fouTid due to the Plaintiff as oosts foi act¬ 
ing foi him in vaijous ^.uits, upon a settle- 
iiient made of aiiiomith due under various 
taxed amriiiil.vsed bids a Virgo icmission 
htiviiig been allowed ill coii-id^ralioii nf all 
the bills not* heing tax-d. In a suit by 
the Plaintiff against the heii» of Ins de¬ 
ceased client to rc.ilisp the amounts duo 
on the nioitg.igcf .add the three fmlher 
elia'ges, the Phnitiff ohlaineil.i dcciec on 
the 1st tlirce bo* ds but the* stli bond w-as 
oidered to he le-opcned. aiifl it was diiect- 
ed that the Plaintiff “ do get all his bills 
ol costs lip bo Ibe ;trd Aiigmt 1903 Uxed 
by the Taxing Officer-of the High Court, 
and then refile the bills in this Couit, that 
then a Gommissionei be appointed to take 
dccountsun the light of the observations 
ill this case : that after the Commissioner's 
repoit is ivceno-l and the paities are he^td 
thereon, final ^Ififi'Pc will be drawn up 
under «ce. 89 oftlma'i.ansfer of Property 
Act IMd, th.it ^his oider was a deciee, , 
The fact thaV llio Subordinate Juilgo in¬ 
tended hcre.Tiler to 'adjust the equities 
' aijsing out of tbe oontrai t, did liot in any 
way do away with his adjudication that the 
contiact, as it stood^ was not hiiidiug on 
the n^eiidauU . Coierji B.iildha v. Mo- 
riirji Punjii, I. Iv. R 9 Bom. i81(1886), 
cliRiiiigiiished and douhted Jtahimbhoif 
Hahihhhoy v. C. A Turner, I. L 11 15 
Bom 155: »■ 0 L. R. 18 I. A. 6 at p. 8 
( 1890 ), tefaired to' As hetwaon attorney 
amV client, the existence ot fiduciary rela¬ 
tionship alone, or the fact that certain bills 
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of oostR vSre iiot^t.ixpd Imt were sottled • 
out ' f Court by exerulitm t)f a deed, ivill 
not justify a*C()UTt in re-oppuinj; nruoutilM 
settled on wfiu-li tliedbiind is b<iHi-d, iiidesa 
au£3uie/it grounde of, euspioion rxilil, or tlie 
bills tre priWf/(ir/f bIipwii to bp cxtortion- 
■ nte Lambttt v. iflifF, Ilh94) 1 t'R. 73 
(1893), ft^lloM'pd L'lvrlm v Mantfi hi, 1 
Druiy Mid Wiinpii tiCl (ISll), dihtiis-^ 
guislied anil ^xpUiiiPd. 'ISpu 16 of itie 
Contract Act only presunips undue influ¬ 
ence by a person in a jioHition to donnnntp • 
the jvill of %iiiolliPr, wlipii tlip contAicl 
appears od the f.'iue ot^it to be inn-on-cioii- 
able. To pro\^ “goOil bulb" of a Jiaii- 
Raction in wliicb onc.pRity Kt.inds in a 
fiduciary iclatioiibliiii t% tlic oilier, it h 
dbrtuiiily no^ npceHh.li y to provc^ tiait all • 
,tlie accounta on wbicli (lie contracl is Ij^scd 
are correct. Ifniler the pr.ictice obtaiii^ig 
in flip Oiiginal !ji8e of tlie High ('uuit, 
taxation of bills of Holicitci h im depiiicd to 
be option.il witV the client and bills bf 
costs are not iii^iequcntly .ad]iistpd nit bout 
, taxation. •The caseP of Monohur (toji v 
JUmumalh Low, I L. K. 3 (.',il. (1876), 

was dqpidcd on the f])P(’ml circuu htniices 
of tlu^ cHhO ,iiid dops nut 1^ down any 
gcupral rule of l.iw , An alloiiicy iiniv l>e 
bound undri ccit.iiii (in nin-<lan('os to ail- 
vise his client* Io t.il\p indcppiidenl advii p 
It is not bis business to rcc tluil tbc attoi- 
ney Helpcted'by bis cheat (nlfils bis dunes 
to Ilia client and la not smby of any ic- 
niiRsncha oi negligciu'c If bs^i-didA liia 
client (o annttlct aAoi nev And la lendy'to 
comply nitla all rcnsoiiablc ypiuaiids tor 
infoinnitioii, he cannot bp cxpci ted to .lo 
more, or to be ip-poiiMblc lor .inotlicr'h 
oiniBhions If tbc p.njiPB^ to ,i pronii'soiy 
note agree tlnit on ib.’ pimnisor cvccuting 
a boiiil toi <Jic ninount line in biioiir of a 
tliinl peraoii,’ijic pionii^cc would c.sncel 
the note, this airancifiucnt would bp a 
jierfeclly v,ilid cniitiact, wliether the tbnd 
party paid any uioiicy to the pionyace or 
not Althougb a'ncguliable iiiRtiniiieiit 
can only be assigned bj endor->ciiicnl, tbat 
doe« not prevent any airaugeineiit not to 
negotiate the note but to put an eihl to it, 
ShAML'LNIIONE DuTT r. SlllMlTTV Sl PiLA 

B 4 tiA Debi ... • ... • ...IlOa 

■,4J I'jyr Set Kko. Ill or 

ItiOl ■ ...1095 


^Iiiit for aRhess- 


ment of additional rent on the sinieHildi- , 
tional areabInch foyned the hubjpct-inatler ^ 
of a previous Huit, ib bai icdns llic deci'-ioii 
in the previouH Ru|j, opci.atCB lyi eo,- 
jndieat*. MAaiiaja Xadiii Kisohb 
Mamkya V liMEl) Al.i ... odd 

, ('nil Proftdure . 
Code (Act XJ r Ilf 1,'iSl), ire 13, Er/il 11 — 

Kph jiidic.ita— Alnth T ivlnih ahoiild have hCBn 
mndt a i/ronltd of d'fenrR in /irCidoua 8i</t»- 
* Subjeet-matier, if inust be indent leal—Aent 
suit—Ex parte decree — Plea of, pnyment 
no( raiied^Claim of «( off in rubuquent 


Page 
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rent eiltt ] In a suit for rout, the Defendant 
cbnnieil a act yff for a eeitain sum which he 
, Raid he had ]iaid on accoutit of yipvious 
Hiipaia of rent hut for which no credit itad 
been given by the Plaintiffs in a suit, for 
the lent o' iTiat period. That Ruit had 
been heatd cr finite and dpcieed in the 
riaintiflV favour, //e/d—'Bhat the ]ilea 
of p^yii'Ciit now raised dhoiild have been 
made a giouiid of defence in the pievioi/i 
suit and thy dcfciidiiiit was prcoluiled fioni 
claiming a set offMi ij^ard to it by Expl 
II* of HOC. 13 of the (yivd Pi ucedure Code. 
Knilitfli Mtmdnl V Barcd'i Sundnri Bnai/a, 

1 C VV. N. .'^.li.5 : s c 1. L H. 24 (’al. 

711 (1897) : Rajenditt Nath (Ihote v. 
Taranyini ‘D'im', 1 C. L. .1. 248 (lOOl), 
L'oiisideied. Sriyopnl n. Pirthi Sinyli, 1. L, 

U 20* a 8. no 11897), followed SemUe, 
per Ryvea, .7 —The Pi ivy Council iu &■/- 
jn^iol V Pirthi Singh, 6 (!. W. N. 889 
s. r I I.. K. U4 All. 420 il9fl2), has by 
implicalksii oveiiuled the decision in A’ai- 
'ash Moidiiltv Jliuodii Sai.diri Dasya. 

1C. tl* N. fiibS ; B. c. I. I.. R. 24 Cal. 
ill (1897). .IamaIiaii .Si.NtiH *» ^KiiArijfl- 
DIN AiiamaJ* Cii()w-|iiii-Rr ... 802 

-g-•-,8 \Z—R''lnilt<r estate 

— litliriwiilalton ill suit by jiinoii nettiig 
Und'e the aiithoi ily vf sli<liiiit--\\ot pidiciilii 
— Id'nt^y of siih,rit-titiittcr not C'^stiitlill — 
Jiid'iemfiil in pjCiooln suit- - .1 IhiiSiihility — 
J.'i^d'iur ,lct (/ Ilf TSiJ), s'e 13.] A 
dccisii’u obl.uncd in a suii iiislitutcil in 
his* own name by ♦ pciM>u who was In 
possession of, and had aulhoiily to le 
pieseiit, the debut ter c-tatc uiidcy an 
iit/i liiiiaviii fr.iiii the sluhail and who in 
fact dill ippi^cnt the dcbiittcr cst.ite, is 
binding on a *.uitci ding slii'iiit, on the 
I principle Ilf flic f ,i.p lit/Vosujifio A'liiiiuri 
V. Ooliib Chiniiiih I. It 2 I. A. Hfi 11.87.6) . 

from ('hand 

489 • s. c (i« 

I V Sin nmriia, 

Jliidhiibtii V, .fiiiAifiSic, 1 L. 1(. 9 Ruin. 

198 (IHsfy, refened to. * For piirpoBes of 
res yii(^cata,it ia not esHcnlial that the 
suhject-iiiatlcr of htigalion blioiild 8e 
identical with the Bubjcct-malter of tins 
pipviouH buit. .tfo/a oi Pittiipiir V. Raja 
Riio Ritrlii, L. It. 12 I A 16 (1884); 
BaUislmn i Kishait Lid, I. L It, 11 All, 
lliT ( 888): Mqiii Roy v Rii/buiuee Kooer, 

*25 W H. 3!l.l i]876 , icicricil to. The scope 
of the foiiiipr liligatii'ii and the queRtiou 
raised and decided tlicicin inuHt he deter- 
luincd lly lefeipiice not inciely to thedciree, 
but albo III the judgment, and if need be, 
tu* the pleiidiiigH. Kinratuhiin v. Ptara 
Sahel), 9 C. \V. N. 938 ; 8 c. L. H. 32 
k A. 244 il90.6', refeiied lo. lieJd — 
^liai the piesioiiH jiidgnieiit lelied on in 
this case did not operaie as rtsjiidieaht 
but was adiniBsible in evidence, if noL under 
' secsi 1 3, Evidence Act, in proof of all the 
factB found theieiu, at least ty the exteut 
imUcBied by Qeidt, J., iu AbimuK Shandfa 
T. Pareth Nath, 9 C. W. N: 402 (1904^. 


Is ^ la ./b, 1141 \in|s// , 

d V. Midhitn fill, >1 U, W X. 
6 aC. L .1 404 (1907) ; Vtnknyya 
«, 1 ball rITttid. 2;t,6 (1889) , 
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UaJA UaNJI'I'.SiN(. 1U lUlIADl R \. BAy'il'^TA 
Kumar (iiiosK 739 

j .-, S-13. t'lml Piocrditrt 

doile [Aft XfV of ISSJ), m. i.’-R m ’ 
juitii'Atii ] In ciiik'i' Id ihIiiI)IikIi iIip plea 
of resjiiduata llie (‘mill Minch ilccidcd llie 
former «iit iiiunI liiue,hei ii i(iii-h a ('mn I 
a« would havefheeii eDiii|ie(pi<l to liy and 
decide nol only (he p.iiticiilir iii.i(ter lU 
^iHRue III the Pu1>'<ec|iienl hiiiI Init aUo the 
Rubaeijiient Huiti lisell in mIiicIj the lH^ue m* 
Huh.ei|ucntly r.iiieil,, ftiiNthe (oinpelenry 
of the umkiiiaI ('ouit mIikIi deeided fhe 
fottrier huiI thal iiiuhi. he looked to and nol 
that of (he Apiielliite ('mil I. in Mlfidi (he 
Kuit wiiH iiliiiii.itely de. nled mi appeal 
Hhiifjn'iindiill Clniu'd/ifitiii\ Ftflln 'i,! L R. 

2Ji Cal. 7H (IhfiO), di'd'inftuiHhed Tojimiirlkfe 
llhiij Oir (I'iiMtii V. Stetfiitlty Jfiitihiiii, 1. • 

Ijf R S Cal. f.) I ( 8.''0), and /’iit/.ama v 
Sitlivuiiiiiiut, I L li. H Mild 83t'l.'(81), 40 t • 
followed /fill Llini'tn dhiisr v. Kuniud 
Motion IhiU i’hotidhun/, I, 1., 11 2.'i Cal 
,671 (I8fi7), aiii’i JliiM dojitdtMn:Hiiidir V. 
Prastinna Kumar Sonud, IOC. W.*X 5j 9 
(100.6), iffeiied to. SiAiir Riirr i. IIviiaV 
Rout . . f . .369 

i.iii I .— ,. - - , Res tudii'.iU — 

Civi' Procedure I'lide (,ht XI \ o) /.W?), 
sec J,l, //—''iiitiwnt piiu'liiist (ij till 

same land it tiro i letulion sales—Sitit to sit 
aside one such snk -Patiliaser's ihfnicf — 
W'hithcT he 1.1 hound to <l up Itllt ari/aiiid ' 
al the other SI le -(fioi'ad of defnn ifhah 
might to hare ht' < taim,] A puieh.ised 
villatte S in execution ol a deiiee ohtainel 
by hi'ni .ij;.iiii^t C in the Siii.ill Cause Conit. 
Subie<|iieiilly A ihrmit'li it instituted a 
mortf;att| suit attaiiiHl (' aiiij in esei iilion of 
the ^etiec obtai^ied tliei 1 -iii piiiehaMed 
BOine lands m the s.iiiie \ili.it;c .S C iiiHti- 
tuted two nulla, one to set .rside I he sale in 
wecutillii of tfie^iinall Cause (louit deitee* 
and the other set inside the deciec and 
(tale in the niortttaKc Htiita 4'hf latter null ■ 
was ditiiiissed idt default, tint ^he fmiiier 
succeeded. In thin suit, 4 V did nol set up 
lb a ground of his defeiRc ihe tilIe*obtain- 
.ed by him at the mortgage K,ale# Ilddf- 
That A was not hound ^ do w>, aiTd a suit 
hy A to lecover the lands in a'lllage S pur¬ 
chased at the moijgage nale m Hut res jiflH- 
Data under Expl 11 of sec 13nfthc0i\il 
Procedure Code. Per liult.V .—Exjd 11 
of sec. 13 of the Ci\il Proceduie Code 
refers to the title litigated in the foiinei 
suit as dintiiiguished iioni the ichef olnii^)- 
ed. hen sevetal indejiendeiit gi minds of 
action are available, a party i.s not bottnd 
to unite then'idl in une .suit though he h 
' bound to bring before the ('ouit all gioiinik 
‘of atliick available to him with refeieycc 
to the title mIikIi is tn.ide the ground ot 
action. This rule eijually applies 10 the 
conveise case of a Detcndiiit when plead-* 
iiig in his (Ipfeiiee. P ilia put Itaja v. Poi- 
. laUeiMfikijiali Svrya, L K. 12 I. A 116 
(1885/, and JtamasiV'imi Jiyar v. Vithi%ati 
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Aiyar. I L. R 26 Mail 7G0 (1902)* relied 
on. Mon.iutn. Trivab^ e. PuiiBiroo Nath 
Ciionni'v .. ... . . 292 


-;- , rf. 13 -The derision, in 

a I'm iiicr Huit, of (jueittiuiis not absolutely 
nece^-sary fm the fdeteiannalion of that 
suit, eiuiiiot, be legal dec! as'^rrs judicata 
belnt^n the same pat lies in a Matter suit. 
IJfiouN'i.Ni)u\ Xatii Sku I Srimati Hem- 
A.M.INI n.ISSEE ■ t . 1002 

-- - . . ■, s. 13—‘•Vr MoiiTiJ-VtiK 107 

. . . .— , 8. 13 —^'4 MoIW'ftAOK 515 

- 3 . 50» f'ce. RniHT (IE 

... • .. . .. . ... 738 


;---8 108—Cl inf ProcC- 

dtiir^Ciilr {ActXJr of /ff.S'?), see 108, 
hiamiiij of a/iplliiition iiiider, diiriiie/ pCiis 
ifitoi/ of apiihil.'/ WJieieaftei jirefeliing 
an .ippliiMlion for petting aside an parte 
decree undei ^ee. 108, C.-P. C , fhe Defen¬ 
dant piefeiied an appeal Jg.ungt Ihe decree, 
JlCid- -That the liisl ^'oili l»liiwl jui isdictioil 
to he.ir the atiiiliLMtimi dining ihe pemlenry** 
of the aflpe.al. Mi h T Liiras v. IP. 
StCjilifn, 9 M. R. .'tOi (18f!!i\ and Kaiiiauci- 
dh.bn Lhttt,^v, '■arniiini Chilh, I • 1. R 
27 Mild. liO'J (1i'0l),‘ lefpiied to. Jlhaial 
Chaiidia Mii.uiiidar v I'niii O'liui/a Heu, 

It. L R F l>. I!., p. .‘!C2 (18bl>), and 
M^eiiill V Marlin, .hi M'^ Va 384, 14 
S. K. 7, elieil on. Sakat Ciia.ndiia Dhat., 
ti. Damodar MaNna . 85 

---,* 8. 111. Sec CoN- 

Tiiiiu'i lo.N 60 

, 8. l.S9-CiBif /’). 

ccdiire Cotir {Aet^Xiy of /8S') sics I,IS 
J.IO, ~i,8A— ll'iniiiiiids lint iii<nlinnrd til list 
ithd iiilh jilaiiil - l>is'ritioii'■if t'oint in 
Cjilndiiig — Cntijlid riqins 'of puhtie docii- 
mriits or lerords ,of jadinal pninediiajs 
— Know on s I rclnsioii—Siroiid appeal ^ 
IVhei^ a Phiiiilirf seeks to produce docu¬ 
ments at the tiial nhiAi he had failed to 
tneution in the hat annexed to the plaint 
the Court has e'eurly a discietion under 
aee 13P*of the Civ il Procedure Code whether 
to*iecpiVP or 1 eject them. But in exer- 
rising tlua discYetiuii the Court has to hear 
in mind thatsMkk. vectiim naBenaetedto 
prcvcirt fraud hy rtie late iiioiluetion of 
su.spiciouH d^icunioiitH and not to shut out 
fmiiial evideiww bey^ind suii]>icimi surh as 
ceitiricd eojifes of public doLiimciits or 
wumds of jfldirial i)iioceddiiigR, Syrd 
Jlnnn Ifosseifl v Ham Lochiin Dult,2'A IV. 

R. 2941874), and Itinichhod llnahhai v. The 
Semelary of ShHe, I L *. 2'1 Tlom 173 
(1896), relied on. When a Suboidinato 
Coutl has refused in Ihe eitonemis exereise 
of iia distreiioii to leieive (lociimciilary 
evidence nliich ought to have been nccept- 
w1, the tiigh Co'iiit has niffple power to 
inferfere under see. .6'-4, C. P. C. Mont ' 

Lai Banffopudhya v. Khiroda Mast, I L.11. 

20 Cal. 740 (1893) ; Devidas Jagjivan v. 
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Pirjada Begwm, I. L K. 8 Rom 377 (1884) 
nndAfinoAsAt T. Vth^l. Ti. R. 8 Mad 373, 
(1885), followed (JnlPRH ctfllcd up^n by 
the Court, it is not obligaloiy on the T’lain- 
tifif to produce doeuarents which he 
relies but whiclj he has not fHed with the 
plaintf at the first, hearinp; 'when issues 
are framed# mahlnib Hoswn v. Pnhisu 
Kumari,' 1 B. L. K*120 (18G8), aud Oour 
Jlurree Chon’dhury^. Pranhure Jjaha, 21 
W. R. 42 (1873), followed. Talwab Singh 
B. Biiagwan Das .... • ... ... 312 

—•- , 138. •‘Jfc 8. 139 312 

- -- * g. 199 — Civil Procf- 

dure Code {Art XJV of IHS!), »er.^ 199 
— Judgment, urrtttn afiir Judje le/tx tram- 
fcrvtd — Validity—Jiidymnil restrvrd too 
long. A J%dgo who heard the p\;fdeiire in, 
the case* is entitled under sec 1^9 of 
the Code of Civil {nocedure to write hin 
judgment and send it to hiR successor fur 
delivery, although the jiidgiuout was 
writleB by him after bereft the judicial 
post which he was occupying when he heard 
the cas^ Sundiir 'A'aiir v *Chandrcshnr • 
Ptamd Narain Hingh ,11 0. W N. 501 » • 

B. C. I. L, R. 3 ilul 293*(11)07i, appiovcd. 
Satikndra Naj.b HoYt’irownuTrm v. Sm- 
MiPri Tiiakdbani Kasti'ka Ktwiabi 082 

. . . S .211 —Mesne 2 >roJits 

— Assessment —Zerait land — l^ssasion Jbe- 
fore trespass, characterjf — Asnss7n{iit n/ion 
produce —Net produce to be ronsnlcri’d — 
Customary and eom/ieiitwn reiit]. Dis¬ 
possession of proprieyir's aeniit land.' 
I’rinciples for assessing mesne profits dis¬ 
cussed. The character of possession befftre 
trespass should be ascei tained, bciuieic such 
poHHPSsiou IB a fair index of intention as 
to tlioiuodc of occupation if thAe ticre no 
tiesf^nsB. The charagfer of the laud and 
its usc for a long senes*ef years indicating 
that the riaintilT, if he InKl bcen^iu posses¬ 
sion, would have used the laud fur culti¬ 
vating it himself whith ordinary food crops. 
Held —That mesne pi ofits should be assessed 
on the basis of prisluce and nut lent. If 
the Defendant used the land to suit his 
own faqey, if he did not use it in the most 
advantageous way, if he took the risk of 
cultivating it with indigo on the chance of* 
getting high* profits by ma ^factm ing 
indigo or if he adopted the moiefomiOTlable 
use of the land by letting it tp tenants, 
and was^satisfied willi- a com|)aratifcly 
small income, the Plaiutiif ouglit not fe be 
loser thereby. He uTust nut suffer fo* the 
indolent or speculative conduct of a tres¬ 
passer. IJiUulla Bhnyan v. Chandra Mohan 
Banerjee, 12(’. W. N 2f5: s.*c. 1 (t. L. 

J. 197 (1907) ; Copal Chatidia v. Bhuban 
Mohan, 1. Li R 30 C’jI. 53b (190-1). Sujja 
Pershad v. Retd, 6 (\ W. N. 409 tl902) ; 
Lalji Suhiy v Walker, 6 C. W, N. 732 
(1902), referred to. Tl« diflicuIlicA of osccr-t 
taiuing# mesuS profits on the basis of 
produce adverted to. The net and not th 


Civil Procedure Code— 

gross produce is the trite measure of dama. 
gM. The h-e^ltant net produce after 
t^ing into account the cost of production 
aud the risks of the Sgriculturist pilfers 
very*little from competition or rack rent. 
Assuming cninplete freedom of competition, 
the rent paid by a teimut at will would 
practically coincide .with the whole net 
produce of any given pieerf of land. ^Cua- 
toiuary lents paid by most of the raiyats 
in a (Village tfinds tw keep down the rent 
of iterai^lands. Pandit Laciimi Narayan 
v. &IKIKII Mazhar 1Ya.ssan.... 650 


. ' *-, B- 211— Civd Proce- 

d^trC-Code (Act Xl^ of 1SS3), set. 211 — 
Mesne profits — tChamar land—Interest ] 

In determining the apiount of mesne profits* 
payable in respect Of khamar land, 5 per 
cent on the v^lua of the acliRil produce 
was helA to be a sufficient allowance to 
mei^t the costs supervision and any 
other ihcideiital charges for which a pro¬ 
prietor who is not an uidiiiary cultivator 
of Ins khamar LiiiiFmay bo liable. Principles 
upf^p wliich me^ne piYillls of khamar laud 
should he assessed (1iscusae>l. Interest as 
fenniug » jiart of the mesne profits ^i* 
damages cannot be alfowed for any period 
Nubsei|uenbi to that limited by see. 211, 

C. P. C. Inteiest at 6 per cent and not 
12 per cent was allowed ou ^esne profits 
after possession Aias deliveicd. JjATOLL-V 
Riiuvan V (Jiiandra Mohan RANgiUEE ... 285 

-^-—T B. 211. See Shebait 55o 

- - -, s- 223. Vee b.248... 897 


-, B. 232 —Civil Proce- 

eftire Code (Act XIV of /USJ), sirs. 1^32, 

(i.}9—/.'.iCi nlion, n/tjilleittion for, where, to 
bfmaH''—Tianfii fur /uvi'.diilion — ''Conti, 
which, ]tnsifd the d'<'rre*''\ The Bzpresaiun • 
‘‘ the (.'mirt w Inch passe>l the decree” iu 
sec. 232, C. P, t!., includes th^ Qoutt ^ 
v^htcli by reason of a tt^iusfer of jurisdiction 
has jurisdicliun ill icspcct ^ the*8ubject- 
matter of this suit. .UniieNiRAlN Ciiow-. 
DiiL'BY e. MMiiiHA^’EUsnAi) MaiuTta ... t?69 

--•—, Si 232. Sec Assign- 

MENI' (IK nKCRFE 625 

"j fi. 2^. See B. 164 
-, s. 244. Sie Pow’Ku 

OK Court .t. • .. 1027 

--- ,*B. Sf44 — Civil Proce¬ 
dure Code (Art XIV of ISS.'), secs. 234 
^tn(^.‘4}—Judijiiii nt-di blot’s death—Suit for 
a^iiiintii(7aljon hyjiidijmcnt-crrditor against 
c.ricntoi — Mill-administration.] Certain per¬ 
sons who li.itl obtained a decree against 
a pei sou, since deceased, failed to realise 
the dci I ef#l amount by executing the de- 
Cl ee against ^hc executrix of the judgment- 
d8b%ui ^'hey then instituted a suit 
agaiust the executrix charging her with 
mal odmlliisti^tiuu aud askmg for adminis¬ 
tration of the judgment-debtor's estatt 1 
Held —That the suit involved a much wider 
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question than onermeiely relai iu); to the 
execution of the deciep, aerLwA not barred 
by sec. 244 of the Civil riocedure Cone. 
Jogeoiaya Daui v. ‘niarkoiiwiii Uaui, I. L. 
R. 24 Cal. 47ft (1806), referred to, 
Khuthdobhui V. Hiyimamhii, 1, L. It. 11 
Bom. 727 (18871, followeil SAn.trxAM 
Dkbi V. Batta Krishna Ba.vkrjkk 


Pagt 


614 


. .., s. 2!4» See Ruiht 

OF 8DIT ,... , ... SOS, 3^0 

- , g, 244. Sff, 8 2'’-8 . 488’ 

--,*S 244. Srf8.2r.8. m 

* . . ■■■ — , 8. 2iir—Practice — 

N<4iee~-Jp}ilicati'm ^or transtaittian 'of 
decree — Execution—Courthhieh shouldUsty 
•notice—Code of Civil,Procedure (Act X/i' 
of JSS^I, secs. Sl-i (Aid li4S.] The notice 
under sec.'248 ot the ('ode of Civil Pioce * 
dure may be scrved^liy (lie Couit tt. which 
the decree is transuiitVid foi cxeculion and 
not necessarily by the Court which passed 
it and to which an application is made for 
transniission under sec.' 223 of the ('ode. 

The Court has a (dis^retioq a better or, not 
it will issue a notice before orderiuff 
'cransmissiou. Ordinal dy, in a* ease like 
the present, it should'he left to the Court 
to which the decree is to be tiansinitted to 
issue the notice. _ (JiA.TA Siiveniph Boy 
V. Romish ^'iianuba Acharyta Cn.di- 
DRURI ... .. < . ... Sft7 


---, ^ s. *?.57A—Cm'/ 

Procedure Code (Act XIV of ISS'M, S(r. 
SS7A — KeHU,dicrcc—loslalmrvt hood e re- 
euted by some of (he /udijmcnt-debtois in 
decree hdder t fnrour in rts/icct of dicretal 
amount—Enjotetmiul by suit- -Agie(m(*,t 
to give tiMc.l VVliaie two of the judi>iMeiit- 
. debtors executed, a kistibundi busul in 
favour ^of the dectce-hoMei hypolhecaling 
certain properly, in’oi dcr to scciiic the 
dtciqtal amount, and ^the bund further 
provided that on failure of paymdht of die 
instalmehte, t})e decree-holder wouj^l iJo 
competent to execute the ilecreq, Held 
—^I'hat it was moie thim a mere agreement) 
to give time within the meaning of sec. 
2(i7A, Civil Procedure Cooe , and although 
the agreement to give tiiv'e not having had 
the sanction of ,thc QJourt was incapable of 
fgiforc^ment, there was nothing to taint the 
rest of ,the«agrecment [with-I’legality or 
prevent tiie dccrec-lmlder from suing upon 
it R. BlLCHAfiBSBd V. SaUAwChAMiRa 
O uosi... .. ... .. 674 

-i ' --, 8. 258—Ci»i/,'7’rocc- 

dure Code (Act X/V of 1881^, 'Sees, $88, 

$44—Satisfaction of deent not errtifid 
owing to decrfc-lwldd's’ ft aud-*~Aj.p(icf(tion 
after time to have ca tided. Sec. 268 of the 
Civi Procedure Code ]>revents ay executin{^ 
Couit fiotu taking coguizaiuf of an liii- 
certified adjustment of a deci4‘P. ^ihu- 
bandhu Nundy v. Uarimati Hassre. 8 C. 

W M. 896; s. o. I. ftUCai. 480 

(\^04), explainedv. Ham^Hati, 

1. L. R. 20 Cal. 32 (1892), and Bairgulu 


Oivil Procedure Oode-< eontd. , ^ 

V. Bapanna, I L R. 16 Mad 802 (18»B), 
followed. Where, hqyrever, the judBrnent- 
debtqrs comphiined that the decree holder 
had by fraud kept them in ignorance till 
within a mmith of their application of the 
. fact that tile satisfaction of the decree 
liad not beSn certified, ' //«W-Thit the 
• matter cogld be investigatea under sec. 244 
, of the Civil Procedlire Code. 'PmMnna 
Kumar Sunyal v. KitH Has Sauyal, I. L. 

R. 19 Cal 683 (1892 , followed Oadaduab 
Panda d. Shyam Chupn Haik ... 486 

■" ----, 8 258- See Mobt- 

— ■>. . ... ... 282 

-'5-r-, 8 274. See s. 311 767 

f—.—^^ g 27Q. See » Rasi- 

. MXNJ ... ... 909 

*"5- 8. 278. See Riqht 

• oKsiyi... ... ... ^08, 810 

- g -^ g_ 283. See Court 

Fees Act, ScH. II, Art. 17 .. 169 

—V——, 8 2VJ—Civil Proof- 
dure Code (Act XJV of 1882), see. 1/^7, cl. 

(c )—Fxecutwn sale-^-Sale-proelaviiUion — 

, Statement of value—Enquiry at to ‘ approxi¬ 
mate Value ^’hen to be niarfc.] It cannot be 
liiiij down genprally that in no case should 
any emiuiry .he made as to the value of ju,]g- 
ment-debtor’a properly to be sold before is¬ 
suing the sale-proclamation. Kashi Pershad 
Six^hv Jamuna pershad Sahii, 1 L. R, 

31 t'al. 922 (1904), 'eouimeiited on. Wheie 
the deciee-holder stated the value of the 
.property to be R« 16,0C0, but the 
jiidgnient-debtiir jbjectpil that the value 
W’.js Ha 1,.'50,000 asid the Court adopted 
the funner valuation without any iiiquliy, 

//(/d—*I’hiit in the fare of the dn-crcpiincy 
in the yalije as atated by the decree Iioldei 
on the one hand and the Judgment-debtor 
on the oihet, ayt enquiry as to the 
approxfhiate vaj^C of the propi^i-ty was 
obviously,necesaaiy and should held. 
Suresdua Mohan Taiiorr r. Hdrruck 
C iiANi).,. ... .. ,. 642 

8. 318. See SpErEwc 

Rrijrk Act, s. 9 094 


. S. SlOA—bbnfrac/ 
‘Act (IV of 1872], SIC 72—Volmtary 
payu^U — Civil Procedure C(fde (Act XJV 
of 1882), nee. 310 A — Propeity of third 
person sdd in exerutioii—Bis remedy — 
Ri^htlo recoier money irroneously deporitsd ' 
viidfr sir .flOA."] Wheu property belooging 
to A was sold in. oweeution ot n decree 
Bgniiist B and A *had the sale set a«jde by 
uinking a deposit under sec. 310A of tbe 
Civil iVoetdiire ilode, v//c/d—That A has 
no right to sue the decree-holder fpr 
recoiery of the amount of the deposit 
money fwid to him. JJuliehand t Mgm 
Kissen Singh, I. L. R 7 Cal 648 (lb81l; 
tJugdco Jliirain Sinph v Baja Singh,, I. L. 
R. 16 Cal 666 (1888), refeiWl to. A waa 
not bound to apply under see. 810A, (^tiI 
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ProSedure Code, to set aside tho sale, nor 
had he the right to do so. KuHJA Bihari 
StNGUAV BBUFBNDBA JtoUAR DUTT 151 

■-^--- " ' S ' I 8 . 810A— Ctvii Pro- . 

oedur^Code {Aqt^ilV of 1882], ieo. 310 A— 
Am^ioaiiqn *to guide rent ivAe—Bengal 
Tenancy {Amendmmt) Act (I, B. 0. of 
1897), tee. SA—Blengal General Gimme 
AH [I, B. 0. of 1899), tee 8, el. {e)-RiyU 
accrued previout to, .but application after, 
ryieal.^ A raiyati holding having been sold 
on the 7th May 190Z in execution of a 
rent-dectee, an undeF-raiyat applied to have 
the sale set aside under sec. SIO^C, C P. (\, 
on the 23rd gnay following,, //c/d—That 
the application could not be entertained, 
the Bengab Tenancy /Auicudaieul) Act I 
of 1907 having come into operatioh on tho* 
22iltt May* 1907. Sec. 54 of the amchding 
Act by enacting that sec. .SlOA, C. P. C., 
shall not apply to a tenure or holding 
attached iu execution of a decree for ai re.ars 
due thereon, dues not repeal any pui turn 
of the Bengal TeiMUcy'Act* within the 
niCauinji^of sub-sec (o) of sec. 8 of the * 
Bengal General Clauses. Act. Asikuhdi* * 
Mondol e. MukT[odam^yk£ D-Wi ... 434 

-!-, g SIOA^-Ctr// Pro¬ 
cedure Code (Act XIV (f /t'.SJ), see. 3I0A 
—Decree attached by tito persons—Sale by 
one attaching creditor—Deposit to i„t atidc 
tale — TiUe to deposit] Defendant No. 1 
qbtaiued two deciecs agaiu^t Dcfend,tnt 
No. 2; Plaintiffs also ^blainwl a dccreit 
against Defendant No 2 who had ubtaiiicd 
a decree againstaa thirif peraon. DefeudSnt 
No 1 attached that decree ami was 
substituted fur Defendant No. 2 on the 
]6th July 1004 ; Plaintiffs alAi nltached 
that decree and wer| substituted in place 
of Defendant No. 2 on *Uic ISth N'sveinber 
1904. Then at the iustau%o of Defend.mt 
No. 1 (in execution of the attached ilecree) 
properties were sold and the sale was set 
aside by a deposit under sec. 340A, C P. C., * 

Held —Tliat upon the terms of sec. 310A, 

(^, P. C., both Plaintiffs and Defendant 
No. 1 vyere entitled to the niouey deposited. • 
UpRnora Nath Sauu v. Habi Das Mu- 

rhRrjrk ... .,.800 

• • 

—- -, 8. 311— (MviiyTroee- 

dure Code {Act XIV of 188^), sees. 274 ' 
and Slt—8tde proclapiabon—Strinee,, if 
ihould be in every part of tim pro^y — 
Value, statement of, ifn^teridl—'Propet^y.] 

The statement iu the* BaIdtproclain|tiou 
of a value which proves to be inadequate 
is an irregularity but ^not R u^aterial 
irregularity. Such statement are made 
without much consideration and it is well- 
known that purchasers do not take serious 
notice of any statement in the sale, pro- 
ulamatiou as to the v|.lue of thesproperty 
to be ^Id. Sec. 274 of the Civil Proce^ 
dure < 'ode does not require that the sale- 
proclamation should be served in each oft 
the villagea comprised iu the property to 


OivU Procedtiie Oode-<®ntd. 

brf sold. Tho'word “property iu that 
section evidently refera to each “lot” to 
be 8«Id separately from the rest Tlwugh 
it is a 'sound rule to follow, viz., to serve 
a separate proclamation^ in each of Mie 
viliagee embraced in the same process when 
they are at such A distance from one 
another that there is no moral certainty 
of cotymuuication to i^rsi^u on or interest- 
' ed i# the one of what is publicly done on 
the othe?, the fact that the processes were 

* not "served in each does Birt i}eceaBarily 
constitute ala iDfringcment of th<k provi¬ 
sions, of 860.274 ofsthe Civil Procedure 
(j)de. Tripura ISnndurf v. Durga Ghum 
Pal, I L. B. II Cal. 74 (1884), referred to. ^ 
Pedro Antonio v. JajRikoy Adtshir, I. L. R. 

' 12 Bom. 3«8 (1887), commented on. 
Moulvi* Abtiuj.* Kasiikm b. Brnodc LaIi 
Dhi^ne . ..fc ... 

8. 319. See Si’BCiFlo 

Bkuki'Act, s. 9 ... ... 694 

_, g. 331—CiitZ •Prwse- 

dare C/'orfS (Act XlV of 1832], secs 331, 332 
^Decne for delivery of pJSmsion of (ie 
ivvmorcaMe property—Obstruction to ddivtry 
by the tl^rd apirty in good faith—Hit 
remedy ] Sec. 331 of the Civil Procedure 
Code contemplates an applipatioii by the 
dccrec-hiildcr , and a third |*i ty resisting 
the delivery of p’oshCHuion of property to a 
ilecre holdci* c.iiniot^p(ily for th* investi- 
gatiiiii Ilf lii.s claim under this section but 
may do so *niider sec. 332 'il the Code 
after bo has been diaposiscssed. SUKIIAN 
t^isuii V lUiJ Nath Goknka .. ... 115 

- .8^332. iScE a. 331... 115 

- 1 -, 8,873— AMiutofion —, 

Swt-*-Ltare to ii'itAdr'iic—Ultra viies—FrtsA 
suit—Code of Giril Prooednre (Act XIV 
of 188.‘)f secs .i7J and 374~Limitqfm Act 
(•XV of 1877), see. H ] An orfer giving 
leavcfto withdraw a suit and nl# a fresh 
suit on* the same casi>d fff sRtion^ on the 
ground that leave eunder cl. 12 of the 
Chatter to institgile ifc was granted by the 
llegistrar, was held to be idlra rins, Md 
the order \tas reg^tled as one only dirreting 
the p amt bo be retarned»to the Plaintiff. 
Itobert IVatspn & Co v. 2’he Chlleetor of 
Rujshai, ITM. I. A.* 160 (1899), followed. 

Sec. 373 of 'the Co(:|p o( t'lvil Procedure 
does not apply except to cases where the 
suitais properly pending in a Court in which 

• the leav<fc was granted. plaint was filed 
well withiR the pbriod of limitation. Bub, 
the le^e to justitute it under cl. 12 of the 
Charter was obtained from the Re^trar. 

Under the practice laid down by the Court, 
it avas by* leave, withdrawn and, on the 
some causg, R fresh suit, witli proper leave, 
was^iien and there instituted but on a 
date whep, uudor the usual circumstances 
the suit wou4d be barreii by limitation 
//cW—That the leave to withdraw wps 
not granted gnder sec. 873 of thd Code of 
Civil Procedure ; that, therefore, sec, 874 
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of tlio C(m1p coulil nol oiV'ale as a biir'.o 
the freali hint an^l that, under sec. M of 
^ the /jiiiiitation Act (XV of 1877), iva'i 
not barred by limitation. llAJdiLi) r. 
Gonkshnahakv ... ... 921 

•,,J. S73. Af« Lind- 

LOBD AND Tknant Act, JX of 1859 893 

S. 374. See 8. 373... 921 
-,. a. 375 ■J-Cuiisrnl- 

deenC — j^allCm outiide the hcajir of 'hiif, 
ifmici/tie imhmliitl — t'ivU ProredatP Code 
[Art XI y of tSSJ),j<rr. .llo—2'eiuii inllo- 
diircd rts ronixkleiation fur telief giteii— 
Piyntrnitun — Pti/iftiolioii A-l [IIIof 
' $ec. 17 ii) — Jli/i‘otli<riiHnn ilntiir in eonucnt 
decree — [VJiethet moitgagrorrhuigi — 'I'riiiit- 
fer of Property Art (A' of I,SS2)f sirs .7.S’, 
lOO,"] In a suit for rccoicij of inoney duo 
oil bahi-khara aocount^ A iIlti \vi.-i iliadc 
upon a petition ot compioiiii-so for the p.iy- 
nieiit liy the Defeiidan's ot a oerlaiii huul 
by iiistaluiciith. 'riiftdei'H'e furthej docl.ircd 
that coi tain iinmove.vli'e piVpei tics spei ified 
Jl. tho petitidh of eomproiiiisc, “hli.ill Ik- 
hypothecateil for tlh‘ i eali-.^tioii of tlie 
iiiouoy and that the Deftiid.iijt-. shall not 
bo able lo (Tcate any iuoundnaiic < on the 
the same,” Ifild —'J'hut liuiin^ legaid t*o 
cl. (1) of see.*'17 of tho Keghstiatioii Act the 
latter tlaiise, even if it aiuoinitrd to the 
mortgage, would not, iequite*rcgi.stiatii)u. 
Jiindc'iri Nitik \. (lanya l^niiin tS.ihii, 2 ('. 

W. N. 129• h. f. L. 1! ‘r. P.' A. 9 , I L. 

R. 20 All. 171 (1897) , Pridfil Auner v. 
iMkJihtt An nee, 3 (.'. '\V. N. 485: s. a 
h .,R. 26 I. A. 101 : 1. L. R. 22 Ma'd. 

508 (18‘‘9), followed. /liiyJiuhans Mini 
. Singh v. Silct/uihir Sinyh, I. L. It. ‘fs All. 

78 (190!\' ; Piilhft Muthinnimt v 
Jtovthii, 1. L. J{. 29 Miul. .165 (1906); 
(mp(ii 7Ai.s \ Bifuijn ^Sundnn 

J)ebya,2^C- ^V. X /)63 (ISOA, refeireiflo. 

That tne hypothecation of iuimoveable 
projierty w«.b Shfe ronsidei ation ’fur the 
time allowed for p.ijrneut of the .sum 
decieed by iiistalu^eiits, ami thus formed 
an integral and necesanty p.irt of the ad- 
justineut of the claim iu<th esu/. ; and the 
Court did not act coKtiary to thopiuvi.sions 
of sec. 375, Civil I’rocedi^re Code, in 
insertin^i' this clau.se ili (li.‘ coitbent decree. 
Birhhadia Jiat^ v. Knlpitioru Pandn, 

1 C. L J. 3.«8 (190.5) ; O'nriho Singh v. 
Chandrikah Singh, 5 C. L. J. 611 (li'07), 
distinguished, llaghuhitna Mai\i iS'io/A,* 

V Mahabir Singh, I. L. R h28 All.'rS 
(1905) ; iiuptn Narnin Dna v. Jiijnga Sun- 
daii Vebyn, 2 C. W. N. 663 0897), Purnn 
Chandra Sarkar v Xihnadhiib Xandi, 5 C 
W. N. 485 (1901), lelied on. Ji</d further, 
on the const! uction of the liypothccatpin 
claunc, that it merely cicated a charge 
within the meaning of f-ec. 100 of the 
Tiauhfer of Propel ly Act arid not a iiiort- 
gBgc within see. 58 'I'nncxd v iJctogna 
Bay and Poll Afriiu Rnilvaii to., 2.3 Q. R. 
D.'2ui) (ISb'J); Burlimnn v IMl, 12 Q. Ji, 
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D. 347 (1884), relieS on. The question 
whether any particular term of a [letitiou 
<jt compromiao iiico|[purated in a compro¬ 
mise decrco*,’clate8 to tho suit or is covered 
by its subject-matter dmst be dfcided 
^ from the^j frame of the Suit, the relief 
claimed and the relief idlowed by-the dec- 

■ ree on .adjustment by; lawful agreement. 

Tlie mutual connection of the different 
parts of the reliec gi'anted by a consent 
decree is an important element for consi¬ 
deration in each case in deciding whe¬ 
ther any portion of ll)c relief is within tli: 
scojic of the .suit. ^ No hoid and fast rule 
can ,bo laPd down and each case must be 
governed by its own fUcts. Gobinda 

■ CHAxuih- Paiu. 0. Dwarka Natu PAin, ... 849 

'- ' -S- 375—Trustee sur- 

lendering decree ou appeal See Hindu 
Law ... , ... ... ... 946 

- - ■ -, g. 380 —Civil Proct- 

dine Code (Act- AVI' of ISSJ), seat. 3S0, 

410 —Pauper Pla/ntlff, if lan be reguirid 
to furni'-h acPuilti/ fur i}efindant’e,rnatsf] — 

JTlic provisions of SCO 380 of the Civil 
Pi occdurc <,'odc cannot apply to the case 
ol ,a person to wlioni pei (iiissinii has been 
granted umVr sec. 410 of the Code to ^ue 
as a pcaiiper, as the effect of an older rc- 
quii ing such a pci sou to furnisli security 
fono the Dctcudaiit's costs would be to ren¬ 
der nugatory tlic brdcr under sec. 410. 

Ill uiaksiig an order under sec. 380 of the 
jCivil I’loceduie Code ag.iinst a Plaintiff 
whohiul lieeh perBiitted to sue OS a pauper, 
tbp Court acted in the ^cxeicisc of its 
juiisdictioii illegally and with material 
in egul.ii ity. Nuaaerooddeen Diama v. 

Vjml yfwpi*, 17 W. R 08 (1871), relied 
on. lfu.s.SA.M\T ItAFI/AN V Auiiui, Kaium 163 

-r-s^s. 410. Sees.. 380 ... 163 

—s. 424. iSec Court of 

Waiids .. ...1065 

-8.437. A'ee Party ... 160 

-a. 437. See Hindu 
Law . 940 

-8- 461 —CiviV Procc- 

^dure^Code [Act XIV of /SiSJ',aee. 4^>l—‘ 

AIUuLahurii joint fuindy SuiUlnj munagiwj 
nuvitte, furfannly debt—JlCpreaenting minor 
co-pirrenir us niitfiirnd — Withdrawal of 
deerctnl tnonCy fiopi l'o<iil—Nen friend if 
mwat furniah atcurily] —A suit to recover 
a foint family dcbt,wns instituted by«the 
mauagiug UKrmber ol a joint Mitakshara 
family appearing tor himself and as next 
friend of vhe oli^icr mwmber of the joint 
lamily'who was a minor. A decree liaving 
been obtained and the decietal amount 
lie posited in Com t by the Defendant, the 
Plaintiffs .ajiplicd fur the withdrawal of the 
amount,,, Held —That sec. 461 of the Civil 
"I’roccdure Code ifid not -apply ^ to the 
case and the managing meiuber could not 
. bo required to take the Court’s leave and 
to give security under that scctiou before 
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being- allowed *t> withdraw the raoiiey, 

Hasmaa Pirshah Sinou «. MAiuuaa 

Lal *u ... .ri98< 

— I ,-i — ,-g. 533 . 588 

cl.,(24)... ... ... 618 

* % # 

■■ —*-•—■ , S- 553. See Land¬ 

lord MID Tenant (Act X of ISSSf, a. 160 888 

“i S. 559.— A Reepdb- 


dent shoulif not be placed on the record 
under aec. 559 of the Civil procedure Coili;, 
after the {inic for apppaliiig ai'uinit him 
haS expired. Kam IUtan CHiKBiiDUTTr • 

V. JdQKSII CHANDRVPRATTACUAUJbK 

•S. ^0. Sf'* TjANd- 


• Pagt 

CWl procedure Oode—eonr/d. 

--- , 8^ 588, cl. 24.—CivU 

Procedtitc Code XiTo/J^S^)^ sera. SOS, 

. 5^i¥, cl (?}) — Reccii'er’s Scountsf mihrs in 

jmmng — Appeal.] The diiecliona which a 
a Court givea in pe-asing a Receiver’a 
accounta, are not appealable under cl. (24) 
of sec 688 of*the Civil Procedure Code. 
Rani Kbsiiabati KduaiiT v, W, U. Mac- 
GifBdOR • • ... ... 643 


LORD AM* Tenant |Ai^ X ot 1859), 8 160 8.‘'8 


fl. 562 — Prorc- 


dure Code {Act XJV ojl 1SS.‘), i<ut ,K .‘— 
Rcimnd, order g/'— Eirtmcom order^nude 
with consent — Appeal—Appeal nftei (e/tiig 
fvllhcneM of ^der—ilerlionof leneedtes — 

Jiar — “Pinal elisposed of suit," ii'heii ] An 
order of rcuihuil ,uiade with consent will 
bind the patties, though iiiaile'contiaiy 
to the provisions of sec. .'’•62,‘Civil Proce- 
duie*Coilc Mttelhn Sitelan Seiiv Kainini 
Keinln Sea,*9 U. W. N 89>: s 0 I L 11 
32 Cal. 10‘.i3 (1905), leferied to Per 
Mookerjee, J —An Appellate Court does 
not act witltout juaisdictiou when it )iiake.a 
nil erroueop.8 order of leniSud but iwerely 
coniuiits an ciTiir of Liw, in making .an 
order of a pniticular desciiption lu the 
exercise of itj umWubted jurijdietion over 
the subject-matter of thc'liLigalioii Such 
ene* may Be cuicd by consent. It c.aniiot 
be Uid down as an inilexiblc rule of law 
that uuder all ciicum.-,tauceH the final 
disposal of a suit n*iist* be taken to be the 
delivery of the judgnicut. When a litigant 
has the rijtbt to choy.se between two 
remedies which are uoL ci»-exihtent but ■ 
alternative, and ado]lts one of those rente- ‘ 
dies, his act at once operates as a liar 
OH legards the other and the bar isliual and 
absolute. After having taken the lull 
benefit of an older of remand, it is not 
open to a patty to turn round end appeal 
against it. UaikuniiiaNatu Dry v. N.vwab 

SalimULLA Uauaul'r . * ... 590 

-5fC8. 595... 515 

* B. 583— C’iriV Pro- 


• cedure Code]Act XIV of l£8i].s(es J.S’3— 
Reslitietion—Right 4o apply not con/itud 

to parlifS to appeeil—Jdyhh acerttimj * 
during litigation].* it is noj. necessary lliat 
a person asking for res itutiou under sec. 

583, fl. P. <f., should have been* a party 
to the successful appeal, if the appe.al is in t 
clfect and substance in favour ot such a 
party. Undei see. 583, (k P C., llie 
parties must be placed in the position they 
were previously lu irrespective ^f any other 
rigiits accruing to any of the parties dyilng 
the litigation. Uunga Prosad v. Brojo 
NathDas ... ...612 

. — -——, s. 584. <!>ie s. IJO 312 


B. 588, cl. 27. See 


Landlord AND •'i'RigvNT (Act X of 1859), 

•s. IbO . * . . ... ... 888 


B. 695 —Civil Proce¬ 


dure Code [Act XIV of see. — 

“ Pineil dcciet"—Order etf rAnand—Sneit 
to einiDil iaenmbranees—Bengal I'enanrg 
AcU (Vflf of ISSa), sec. IG7 — Notice — 
Dismissal o/*i«i( on theejroxenel of non-service 
of aolir^—Apptcllate Court holding sArice 
prove el and remandiuif case ] Wheie a suit 
to an^ul incuinbraiiecs by the purchaser 
of a piitni at a sale tor its own arrears was 
disiAihsed by the Siiboidinale Judge ou llie 
giound th.it the plaintiff 4ad f.Tiled to 
piovc tlieisei vice of notices uiitler s.>c. 167, 
Beig;al Ti'n.iney Act, but the High Court 
*011 spiieal held that the service of notices 
was proved and rpiiianded llie suit for the 
trial ui the iitlKW issues in the ease ; 
y/ifcit-That thoi'gli the order of the High 
i'uuit \^.is in foiin mi order of remand, 
it fin lily decided the cardinal point in the 
anse, ri , whether 4bc notices were proper¬ 
ly SCI led or not. 'I'hc order was therefore a 
“ilual deciee ” within the meaning of sec. 

595 of the Civil Procedure Ctalc Saiyid 
Muihen llomani r. BoiUiee Jihi, 1 L li. 17 
All 113 t\hlU) , Rohimhhog Ihilihhhoy v. 

C. A. rnrnt)-, I L 1^151 Boin.'l 1*5 (1890), 
icfeiied to. axand.v Woi'Ai. Qossain v. • 
NAbAU Chandra Pal #... ... 545 


|.^ 622 —The ordinary 


rule is that whejiB au aggrieved party has 

• other iem*<ly‘a-i’ail#ble,,e.g , by regular suit,^ 
the High Court is unwilling to inteifcie 
in li^'isiony but even if there be such 
remedy the High Court may iiilerferB in 

• exeepfional cases. Ujiatul Mekdi r. Kill.- 
sooM ...* • ... ... ... 16 

—,•---—, 022 See Land 

iViinisinoN Act, s 32 ... ...1039 

—:- - — -, s. 622. iS«c Rrvi&ion. 

-, s. 622. Sec Legal 

• rBAC'{ITK>NhIlS A< T, .SB. 13 and 14 ... 381 

-, 8. 622. See Bengal 

Tenancy Act, s. 153 ... ... 835 

-, B. 646B. ■ See ' Pijp- 


* VINCI al Small Caosb Courts Act, s 32 (2) 167 


-, S 649-Sec. 649, 


C. P. C., should, if possible, be so construed 
• as^to make it couveuient ,to parties^to * 
execute their decrees, the decree-holders, 
as well as the judgmeut-dlbtofs. IIDIT 
Ji^lRAIN CUOWDHDRY V. MaTHOHA PbBSHAD 

Mauata ... ••• •...669 



XXXVlll 


INDEX OF CIVIL OASES. 


[VoL. XII. 


• Page 

Qlalm to attaebed property—Shebait.* ^' 
Right oi' suit ... ..^ 308,810 

Collateial ftaiies—Ootirt’a power to 
decide and pass declaratory decree. 

See PossBssiON, suit fob .a ... 2227 

Compensation. See Land Acquisition Act, 
s. 9 ... .. ^ 263 

Oomp(fiind interest. See Mof.t*gage ...34,5 

^ I 

Compromise petition—pOT/ij»romMe petition, 
conititnling <i leaee ^tnd Wed in a rrimi-'- 
ncd proceeding—Regiitration if ttfeemarg^ 
PlainLill sued a tenant for increased vrenl 
on the basis of a petition of compromise 
filed ill a criminal proceeding wliicti result¬ 
ed in the ifvithdrawa,! of the proceeding, 
though no order was passed incorporating , 
the^erms of the petition, //cfrl—Thai 
the petition was not admissible in hvidcuce, .. 
without registration. If the petition had 
been filed in a civil proceeding ard had 
bepn followed by an order or decree which 
embodied directly or indirectly its tefnis, ' 
then it wqpbl not have been necessary to , 
have had it registered. Praned •sdnnrr v. 
Lnkshmi Anvee, 3 C. W. N. 436; s. Ci L.,, 

U. 26 I. A. 101 ; I. L. R 22 Mad. .608 
(1809); Kfdi Cfinmn v. Rani Chandra, I, L. 

R.30 Cal. 783 (1903); Birlhadm v. Kdlpata,~ 
rw, 1 C. Ti. J .388 (1905), referred to, Dibaj 
Mohini Dassi V. Kiaur Nath K4bhoka»- 851 , 

---. See Registratio.v Arr, s. 17 ., 69 

Consent ex post facto. Hindu Law ... 74 
——. See MoKTiiAGB ... ... 993 

—. See Civu Pbooedurr Code, s. 562 590 

t ' 

- decree—HyppthecatKm clause 

in. See Civu Pbocedurk Code, k. 376 ... 849 

ConBid,eraticn, l&ctitious. See Mobtgage 76 1 

non-passiiK of. Set Be- 
,NAMI ... " ...' ... 409 

Construction: words, meaning of,4ic. ''(pay,’’ 
“dust.” See Railways Act, 8.140 ...450 

— "moknrarl.” See irfcNOAt* 
Trxancy Act, 8 . 74 *' ... ' ... 176 

■ —: word«: •the Court whiclF 
passed the decree.” See CiVlL Proceduile 
Code, a 232 ... ... 359 

..: " retiuired or authorised to 

do”—8.188, B. T. Act. See Bengal Ten- r 
ANCY Act, s. 188 ... ... ...*249 

--- See Words ... a.. 231*' 

_j————, Meaning of word " Qaontia.” 

See Centbal Pkovinces Land Revenuet 
Act, s. 4 ... — .*.^036 

__ Proprietor,’ meaning of Sre 

Court OF Wards ... ... ,..lp65 

A .. f . Meaning of words “ unable 

4 o*enterlJdn,” “ urtablo to decide," “ prose¬ 
cuted with due diligence." See LimAa- 
TloN AuT, s. 14 ... .- ... 473 


Oenstruction—confd. , 

- ., " Some othtr eaum of like 

nature.” See Lihitation Act ^ - 473 

'Sce Mobtg«e ... * 3l6,369 

" ' of documeuHi if a will,' See 

... ♦, ... '.-.042 


Witt 


15 , 9 ?... 


of statute. 


See Reg. ,III of 

.-1095 


'Contract Act, S. 23. A mortgage contract is 
‘ nnt illegal within the meaning of sec, 23 of 
the Ccntract Act merely because the mort- 
' gagors were entitled only to a htlf share 
ami not the whole of Vie p'cperty mort- 
* gaged.' Jooo Mouan Per Laskar ^v. 
Daudoong-Bcrman , 

■ _I. 


94 


Law—Balb undrs.. 

-4- s. 60. 


S 69.,. See REvrNUB Sali ‘ 


6f6 


Law—Salr undib.. 


See, Retenui Sale 


646 


- '-, s- 72. See Civl', Procedure 

Code s. 3I0A ... ... 161 

■ — -s. 73. See Landlord and 

Tenant '' ... ... ... 626 


- , s. 196. 'See Hindu Llw— 

Alienation ' ... ^ ... 393 

— —, s. 253. See Partnership ,- 465 

I ( 

Contribution, Sllit {Ot—Contrilmtion, eutl 
for—Set Limitation.'] Where in a suit 
for contribution by h co-sharer for a certain 
sum of monsy paid on behalf of his other 
co-sharers to discharge a de^bco for rent 
t obtained agaiist them jointly*, the letter 
(i. e., the Defondauts) claimed a set off on 
account of previous payments by them of 
similar decrees for f he. benefit of the Plain¬ 
tiff amongst others, i/efif—That no ques¬ 
tion of limitatinq arose as thgards the , 
claim for set off. The remedy might have 
‘ been barred but the'right to the debt was 
not extinguished. Moheeh Lai v Baiant 
Kmmri; I L. H. 6 Cal. 340 (1880), referred 
to. Gajadiiar Mahto V. Raghubar (3ope 60 

Construction. Sec Will .- ... 729 


Oonstrurtlve possession* See Possession, 
suit for ' ■ ... 273 

Contract, breacb of. Limitation Act, 

ScH. II, Art. 116 ... ... 628 

c ‘ 

' 'Set Landlord and 

' Te;jant , ... ... . — 628 

1 « 

Oontribtttory negligence. See Landlord 

and TViVANT ... f ^... t, ...628 

• 

•Conversion. See L'hitation Act, Scu. ll, 
r Art. 36 ... ... ...1090 

l« 

Go-owner, adverse possdbslon by. See 

Partition* .». ... 127 

< ’ , 
Co-parceners, agreement efflonijib eo- 
parcenefs not to partition, to 
extent binding. Bee Hindu Law ...79 
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_A—sGopyrighl — Infringtmeift’—^Oata- 
j, Uliutrationi in—Copyright tn aportion 
ft pv^fcation, how jar protected—Fraud 
<m the piMic-oMifetatepunU—" Puffitig ” 
itatements.} Th^ facb that the cpyri^ht in 
tOQlfi of 4|ie>iIlHetrationB in tlw Pluntilf's 
oatelogHB ie veatA in other {Mrsons doea 
net preclode bior from ■Ving to restrain 
w'ipfriiiKein^Qt ofituch of Uie jlluftra- 
tjflPB ^ £e has the copyright in. Lamb 
V, Fvwn, (1892) 3 Ch, 462, followbd. Tlie 
ohjeetion that the catalogue conte^ed 
iwUin BtaUcnenU which were not strictly 
accurate ‘ (no case of fraud on tho public 
having been made in the written Btat^menl 
waa helt^bl be no answer to an action to 
prevent infrfpgeme^ of the copyright, 
such statements being held to htSin the < 
nelihre of “puffing** stittements. Macfarlene 
A Co. V. Oak Foundry ^o., March 16, 1883. 
no R., 401t cited at .p. 87 o&Copingor’s 
• Law of Copyright (4th Edition), it waa 
not sufficient (or a Defendant mercfty to 
uve an undertaking not to publish in 
future those ilbatrations which he admits 
to bo infringements of copyrights. He 
ought to have, a(^ the commencement of 
. the suit, offered to consent to an injunction 
being recorded regarding theiA.* 8, Law- 


BKNCl V. VV. Bushnsll ... ...753 

Corporation —Inspection of (focument. See 
Mandamus *. Oli£ 

Co-sharer. fe^Co-PA^rKNms. 

-. Se(;Co-owNR« * • 

- 1 —, not members of joint family. See 

Partition ... . .. ... 640 

-landlifrd—Rent-suit— A]ipcal. See 

Bengal Tenancy Act, s. 152. . . . 8.*15 

■-. See Benoaf, Tenancy 

Act, s. 188 ...^ ^ ... ...249 

Costs. See Hortgaoe ... 345,364 


Oe-trustee- ^J-ano REUtsTRATioN Act ... 441 

t 

Court of Wards— Treepaie—Court oj IPirfis, 
what estate can be taken possession of by — 
"Proprietor" meaying of — Ii^antrhtmfi- 
oiary, if proprietor, whin estate vested tn 
executrix—Residuary legatee, when estate 
vests in—Court of IPiird* Ac( {lX,of 1S79, 

B, C.)—Notice of suit, when necessary — 

Code of Civil Procedure^ {Act, JT/I* of 
lass), sec. 4^4 — Injunction, suit for, if ’ 
netiVe required jfor — J^risStetion—Cause of 
actim—Imvtoveable properly within Juris- 
• dtofton— AcqHisition by‘ ereeiUrix — A/al ad- 
ninistratian, who ter detcHiinc—Trespass, 
undtr order of higher official, who UnUc 
for—Power of CouH of IPttjffs to overrule 
wwhes of testators—Possession, disturbance 
of—Remedy, iruunctiou or, ejectment hetion.] 

The Court of Wards can take possession 
onW of an estate of a minor, if he can be • 
said to be the proprietor thereof within 
the mecning of the Court of Wards Act 
and lias no^ right to ^ake over an estate 
from an executrix in whom the estate fa 
vested in lew, until the infant benefiewy 


Ooirt of Wards—could. ^ 

becomes tl)p proprietor. A residuary legs- 
•tee jdoes not become tho " proprietor “of 
thi estate until the administration lias * 
been coroplSted and the residue ascertained 
aud made over by the elecutri# to shim. 

The Court of Wards Act was never intend* 
ed to and t||o language (hereof does not 
warrant ,tlie construction that it should 
have power to dverride private rights, such 
as the wishes of testators *and proprietors 
geaerally an sdesiriug and directing timt 
their estate should vest in and I» managed 
by an exScutor or in creating a trust inter 
vivos for the blnefi# of an infant. When 
public officers are sued ifot in their admitted 
officii csljiacity but as individual tres¬ 
passers, no notice under sec. 424 of the 
Code of. Civil Procedure is • necessary. 
Even ill a base where such a notice would 
be otharwise nccessKry, so far ns the suit 
sought relief by an injunction to restrain 
the conimiesion of an act, no nJtioe 
Under that sectiou would be necessary. 

An ncmiisilion by an executrix for an 
estate, *nut of the assets of the estate, is a 
part« thereSf, even if tlie acquisition hfts 
taken place after a declan^tion by the 
Court of Wards tAking over the manage- 
meut of the estate. The High (Ifeurt 
knay* entertain an action in respect of 
immoveable properly, provided that a 
portion of such *pr‘’P®*’ty within the 
jurisdiction. Where, although but a por¬ 
tion of the estate regyding which certain 
ucclaratidna ami injunctiona are sought in 
an action is withiy its jurisdiction, the 
High t'ourt has power to grant the same 
declarations and injunction as regards the 
whole estate. Where there had been un¬ 
doubted dist^irbauco of Plaintiff's poasos 
aioii, some rents having been collected and 
appropriated,by the Defendant* and the 
Plaintiff’s estsblisliinotit directed *to obey 
the order of the Dofendaft, hut, no 

• mutation of names hating bcen*effect(d, 
the rent# hild been coMteted and money- 
orders cashed in xlie^nsme of the Plaintiff 

* and her esAiblisfiment taken over by tho 
Defendaift in the PUintiff’s alwence and 
without her eondbnt, to which the PlainM'ff 
at once protested, and she also made certsiy 
tollectibus on her own behalf ; Held, that 
the possession 5f the estate had really 
lysiiaiued iy the Plaintiff; and there bad 
begu a continuing 'trespass, for which the 
.Plaintiff wsa entitled to have an injunotion 
an<l it was not necessary for her to institute 
an action in ejectment against tlie Defend- 

* ant. It is nut for the Cnui t of Wards to 
determine whether there has been mal ad- 
myiistration of an estate by an executrix, 
and on its own determination, take posses¬ 
sion thereof on behalf of an infant real* 
fluary legatee, before the ndmiuistrstion 

complete. It is not essential that the 
Defendants should all actually commit 

• trespass to be liable to the plaintiff; a tres- 
pasf committed by a subordinate officer 
under orders from the superior o^ews is 
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"“urt of Wards—foiirW ' 

in Huluitaiico llie net. of tliciii M'l and Imtii 
the Rub'irdinate na well aa (lie ftu|ii>lii(>r 
nfiicerfl are liable lo tlie pbiijitiir as tipR- 
paaBera. .Heaiiitr' of mle niii and Hiiil. 
CiAK^DA Sl'MiAllI ClIAL liril it\xt r Namm 
Ua.NJAN Ra(IA . .10(ir> 

ft 

-Act. Srr Col llT oj' Wauds. 


Court-Fee- TitvNm’KU OI- RnorEKiV Act, 

KiS 9 t*. ... (««.• * ...102S 

. — , Conit-ftc oil plaint — Btfl. Ill of , 

187«, iCfi. •’>, 8— l^lllfHuiit — Unit insliititfil 
hffnre MtUmnil-OfRcer Smthout Contt-fta 
—Tranafer to i'liil Conti- Coyiifet on 
plaint if leviable.'] No institution Court- 
fen uord bn jiaid ivben a .suit rrliirli was 
instituted licfoie iiSettleineut. C^b'-'r under 
the proviaiona of Kp(^ JI f of 18/2 wilbout 
Oouit-feewaM (lauslerred to a Civil IViuit ^ 
umy-r aee fi of the lie^ulalion UliihK 
Ooi-AP KiMAiii Kaiif'Iu V Ml)! Kti'tii- , 


-Act. 8. 7e Bub-sec. V, els.*(al and 

(it)— Cniirt-Fffn /Iff ( V// of fS/Oi, i,e.7 < 
Sub-sic. r, c/vtal mil (d^—Ueieniiepaijing 
ffl'ite — Suiffnr pnttctkloiinf tliatcin —t'oMif- ' 
fee on plaint—“Dffin I e xlinrc," if mvi.1 
aim grpnrutflii KfiSfisid with irvCnni J 
In a kuit to leeover pot-M-jssion of a deliiuto 
abare in a peruiauentl]ii Hcttled icveuuc- 
paying fRtarc, the Court-fee on tbc‘iilaiut 
sbould be Cidcubited uicording to llirfir'^fc 
part of el (a) of t.ec. 7, 8ub-Bec*"V of tbc 
CoUrt-Fccs Act, i.e, , at ten times tVe 
prn|iorlionatc revenue annually pay .Able. 
Whether Ruch share is leeoidcd in the 
Collectoi’a legiater as scpaialely assessed 
with revenue or not do-R not A-iattcr. The 
words “definite shaie” in ,the fii't part i 
of tlie eJauHe docs no^t mean .Avlelnnte sh.arc 
sepaiately a»sesBed with revenue llnt.ibnl 
Jlominv. 3l'ilii)iiuii Ri .a, T. L. It. 8 Cal. 

19?. (l8Sl), rc'feircil to. Bcmad Lat- ' 

» Sin AM Lai. ^ ... 990 , 


-I--■- , Sch- II,‘Art 17-( 'ivil Pt 0 . • 

cedure Code lArl XIV of t.'iS.'fur. JSJ, 
sv/t under—Stamp on pfaml—Coa t-Fim 
fei ( r/J of 1870), Sell. //, All 17, el. (i) ] 

In a suit brought under sec. ,288,- of th^ 
Civil Procedure Ci.de, the (iroper Court-fee 
payable on the plaint^is Its. IQ uiide,r tlf 
Court-Fees Act, Soli. II, Art. 17, cl ^i). 
Dhondo Sal'haram A'ulkavni ■ v. tlovind. 
Bakiji Kullaini,!. h R 9 Bom.‘20 (1881), 
approved. Bini Put r. Ki'maui r. Oiia.n- 
aiiVAM Mi.ska . . .. ... 169 


•, Partition 


K 


suit—C'ouif-Pffs Aet IVlf of ISiO), .'’rt. 
V, A rt. n—Pi ml fie or ad valorem/ff.] 
A suit for paitition of joint propel(y if 
governed by Soli II, Art 17, cl vi of tj,ie 
Court-Fees Act and the (ilaint is jiroiierljP 
stamped, if a Court-fee of ton luiiees is 
paid upon it. A mere dmial on the pait 
of the Defendant as to I’laintiS’s title and 
•pcMBassiiXi does i ot convert the suit into 


Pagt 

Court Fees Act*-con<tL 

one for declaration of title and recovery of 
, jiosseBBioii; the PlaintifI is ei)titled‘ to 
iiiaiutain a suit/or partiliuu, if his posaes- 
sion to some part of the joint property 
is iidinitted* or eatabljjilicd, Iwt if it is 
eslablislied. that he is not in poB^cesion 
at .ill of any jiottiou of ‘the joint property, 
th.it thfcre has been a ccoinpleto ouster, lit 
must Bmp for rceoveiy of posslssion and 
pai^tilion and pay ad valoran Cfurt-fees 
li^ion a jilaiut apjiropriately framed for 
'■ thejmrpoHo. Biiiiiata Rai b.'Ram CiiARi- 
- -((.Ett Rai ... .„ ... 37 

Covenaift. See Coxtbact. f 

Creditors—Intention to ^leat qr delay. Sec 
1 MoRTdAliK < ... ... 761 

Criminal Procedure (lode! ss. 94,105, 165. 

««Toiu ^ ...,973 

-r-r-, B. 145- See . 

, Si’htiFif Relifk Act, 8.^9 ... ... 696 

-, 8. 145 . Sec 

Litf.TATioN Act, Sen. II, Ajbt. 147 ... 840 

^.Criminal proceeding. Sec Co.vrRoMisK ._ 854 
Crop- Ucindval of. Sec Limitation Act, Sen. • 
Art. 36 ' ' ... ... ... ]09 

Crown- -Srr Pukroijative' ' ...1081 

Cpstom—Worehip. See iiiNur Law ... 946 

Custom- -S/c Babc.vva Obast .. ... P58 

-i, (geiieial), Ac bIialj-; I^cltanChat- 

THi Tribk, ... ..•. ... 74 

-, F.imily custom. See Hindu Law, 

DKJIOTTKB ‘ . . « ,... ... 32‘J 

Damages See l^,Axni.(mn and Tbvast ...1059 

-. iSd JlALll'Kirs IMlIl.sEf UTKIN . 1017 

-. iSfc Faskment ... ... r,i 9 

» •» 

" -. o/'t'M ai-u nil’s HBosEi UTION .817,818 

-. iSff Kasxvent ... 969 ' 

'-, substantial,, exemplary or nomi¬ 
nal. See Tort .. ... ... 973 

Death of judgment-debtor—Maladministra¬ 
tion—Admiiiisl'iatiun suit. See Civil Pbo- 
emuiRE Code, B.‘244 ... 614 

Debt—Applfciitioii by heir of moitgagoo for 
Bupplcmentaiy decree. See Si'ccfrsion 
Certificate Afr, s. 4 ... 145 

Debutter-^Properties llsdicated to a family 
idol may be converted iuto secular pr-.perty 

by the conse'msjiR of the family. JJ,ld _’ 

, That 111 this cfse the properties it originally 
, debuttcr have -been h,<» eouvtfrted with 
common cuiise-il lu dealing with a queg- 
tioii ai(,to whether propei tics alleged to be 
debuttci aie really ifehuttdl nr onfy uomi- 
iially BO, the iiianner in which I he dedicated 
properlieH have been held and enjoyed is 
' the iiinsr iiiipni laiil jinint fur coiiRidcration. 

Hclense by Ooiciiiiiiciit is 11 t conclusive 
ejiideiue -of pro|),T(y beiiiy debutter. 
Nn,mye Churn Poohelundec v Jogendra < 
Nath Banerjee, 21 W. R. 365 (18741, 
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Pnge 

Dobutttf— eontd* 

foHonciI. ShfbaU fight C!^not be traua- 
ferred oven to a uo.ahobait or to obe who 
is naxt in aucceasion. tllaja Vurma Valia 
y. Ravi Yuma Miilha, 4 k. R. T A. <6 
(1876); Onana Sumhanda Pun4araSannadh!t 
V. Pa^Utram, '27 L. R- I. A, 69 (1809); 

Sri Raman Litlji' Maharaj y*Sri Oop<d, 

L. R. 19 All* 428 (1897); Praianm 
Kvmar Audhieary v. Snroda Proxtnno, 

I. L. R 22 Cal. 989.(1695), referred to. 
Mancharam v. Prarttai^ar, I. L. R. 6 Dom. 

808 (1882), not followed. Qtucre —Whether 
an idol whioh has b0en broken is capable 
of holding property. QoriNyA Kn.WAB 
Roy CnownnuBY v. I)KnENf)BA K^umar 
Roy Chowoimjby... «... • 

■ . —- prapsrty—Debutter ^operty — 
Permanent lam hy Ihebait void and no^ 
vo{dMe*—Adver$e possemon—Aecetilaner 
of rent, effect o/,] A permanent Icaao of 
debutter property is void if not executed 
tor legal necessity, riaiutiff's prodecoasor 
who Had a kareha lease obtained a |<erma- 
neat lease from the ihebait yf. an idol, the 
prodcceBsor of Defendant No 2, on pay¬ 
ment of a bonus, and, the latter who A' 
the present ihebait continued to receive 
r«*it from Plaintiff. Subsequently DiSfea- 
dant No. 2 deteruiiiied Plaintiff’s lease and 
took poiaeasiun. In a suit for po.ssesBiou 
by the plaintiff, /fltW—That Plaintiff's 
poisessioii under the permanent lease wtiicli 
was found to have been executed without 
legal necessity and therefore held to be 
void cannot be regari]|Kl ns adverse te 
Defendant No. 2 nor can the latter's ac¬ 
ceptance of r«it from the Plaintiff ei flier 
operate as an adiuissiun of the naintiff’s 
having a permanent right in the land or 
cause an extinction of his own pAvinus title. 
Nit^a Gopat. Skn Pqddab v. Mam Uifan- 
BRA ClSAKBABUTTY ... s ... 63 

-, Civil Procedure Code, ’See Riam 

.. 308, 310 

See Hindu Law—Bebcttkr 353 

Declaratory decree- See Possk.ssion, suit 
TOR ... ... ... ... i227 

Decree, Civil Procedure Code, 3,2 ..J102 

—--, Final decree. See CivilJ?R pcionni! 

Code, s. 695 ... ..« ... 515 

Dedication* of mosaue for nse of a nanrti- 
cular section. Aire MahomeHan LflV, ... 289 

Defamation- See LmA .... * ... 490 

Default, dismissal for—Application* for 
assessment of mewio profits. iVtSKvFCUTioN *3 

Defect—Proceeding defective—Revocation 
of probate. See Pkouate and Administra¬ 
tion Act, 8. 60 ... ... ... 0 

Defendant—Addition of* See Benhal TeNi 
ANCY 40 T 8. 106 ... ... ... 8 

Delay—Filing of appeal. See Limitation* 

Act, 8.6 ... 25 


Page 

Denial of landlord’s title. See Landlord 
AND Te.n'ant* • ... ... ...625 

■ ■ ' ' * . See Transfer 

OF Pbciperty Act, 8. Ill ... • „.<87i 

-of execution of a document. See 

Reo^^tration act, s. 8S 47 

Deposit—Right to. *Sce Dsk(i,\l Tenancy 
Act, s. 171 ... .» • ... 66 

.'Beposition, statdtnent iN. sSre Evidence Act, 

8. *2 ... ... ... 266 

• 

Debutter estate. Set Ciiml Procedure 
Code, s. It ... *... • ... 730 

Dlgwar of Ohat 7^asr& in J]ieria. See Ser- 

4'ICE TENURE ... ... ... 193 

-of Ramgurh.'.^rc Service tenure* 178 

Disclaimer. See LAiiOLORo add Tenant ... 525 
Dispossession- Sec Limitatio.n Act, s. 9 ... 326 
———•—. • See Si’Et'ii'ic Relief Act, s. 9 604 

-, Due to order of Criminal Court. 

See SrrciFic Relief Act, n. 9 

Dispute. Sfe LANlfREGI-STRATlON A< T, s. 55... 16 

—S— between rival proprietors. S* 

BeNU.M, ThVAN( I .\‘t, .S. 106... 

Dismissal of Digwar (of Ramgurh). See 

dSERVK E TENURE ... 178 

—-for default—Apjilifatiou for as- 

sesBiDGiit of luCHue profits. Sre KvicUTlo.'f 3 

-i^of suit ofl the ground of non- 

service of Jiotico -Kem.iml^rdor—Final 
decree. Sie (JiviL Puockduke Code, ». 595 646 

Dissolution of marriage. Sec Marriage, 
Bissolltion of . ...1009 

. - —, appottiunmeuT before. See Pabt- 

NEUhHir .. ,* ... ...•710 

-•’— of parternership—Expulsion 

of one inembet by others, if c.aus&'y See 

I’lBT.NERsJIll* ... ^ ^55 

Distraint. See Limitation Act, Scii.*II, Art. 

36 ?.. .... * S- , ...1000 

Divorce Act, SS-14 atd 50-, See Marriage, 

DISSOLUTION OF • ... * ... ...1009 

— — —— . Sa Mahomedan Law ...907 

Document, filing of. See CAil Procedure 
Code, h IJg ..., ... ^ ... 312 

Dower—Widoiv*3 right to liold property till 
dowel is-paid. A’c<*Land ItFoisTRAriON 
Act, s. 66 ... ... ... jfl 

-•-. Sf^iMAHOMEDAN LaW ... ... 

'Dnrhhanga See Baduna gbanai 968, 986 

Easement— light—Susement, non-vter 
tnf, how far a rdcasc—Trani/cr of donii. 
nrmt ICnlment—Alienation of easetiieni 
after aUirihnenl—Code of Civil Procedure 
{XtV of jfr. 27G—License—JJauutge 
—Mandutory injunction,] The non-user 
* of an casebient is nob an implied 
release of it, and the transfer of the doii- , 
naut tcucmcAt carries with it the casement 
Avhich then existed, although in suspense 
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Pagt 

Easement—, 

for the time boin^. The eaafetEent of liRhli< 
end sir falls withirv the deflnition of im- 
^oveaUie property and can he extinguished 
by the dominant owner releasing it eipress- 
ly or impliedly to the sei vient owner. If 
en easement cnjoyld by the dominant 
tenement is expressly Volcased after the 
latter is attached under a decree, it is an 
alienation of a portion of fjiat property 
within tlic mcaniiiff of sec. 276 of the Code 
of Civil Proceduie (XJV of 18S2) Aid tlic 
transaction .will*be void. Mere blockihg 
up of the apertures of ancient windows 
would not necessarily amount to an aban* 
donment of rights of easement. Krishna 
P lIONB MiTTKR 1 >, NANnARANNi: ])AaNH ...'^969 

-, AhsCnienf— lights—Sub- 

sUintial intrrferenec — Ntiisqnre—RrHiclcd 
light—Mandntorij iiijwiHiou, rrfnsd of— 
Delay — Damages."] Thearight of the owner 
of the dominant tenement is a right^o the 
reception of light and air in a lateral direc¬ 
tion bi^t to constitute an actionable 
obstruction, the samd musk amount taa 
nuisance. The question, that has to be ^ 
dlci'ded, is not how luuch light is left 
inspite of the obstruction but whether 
there has been such a diminution of light 
as to constitute .\n actionably nuisance 
Colls V. ThS Ifbme and Colonial Stores, 
(1904) A. 0. 179, followed. IFarrm v. 
Broicn, (ipOO) 2 B 722, refrrreil to, 
where it was urged tfiat, aUliougli' the 
natuial liglit^ coming into the dominant 
tenant had been dimini bed, the reflected 
light had increased with the result that the 
rooms weie better lighted tlian brfioe, but- 
it wds admitted lh.;t if t!ic biiililniK was 
raised, the light coming into ibc tmilii'iiig 
Would be seiiously'alTected, //dd- Tli.it 
' the rightorniie domin.int owner (to liglitl 
should not lie made dependent on bis re¬ 
fraining from exercising his undbublol 
right of e, ising the hfight of his buildijig ; 
there was thus's substantial interference 
•with his ..rights. Anatu Nath Ukb v 
J. C. Oalstadn . ' - 519 

Ejectment. Sre Landioed ami Tenant ...1059 

. suit for, in Sambal'pur Disci id. See 

CENTRAt Provinces TjAMilokh Act, s. 

4 ( 8 ) ... ^ , ... ...1036 

Elephant—Itlscape nnd re-capture uf wild ani¬ 
mal. &eA nimal!.. ■ .. ...547 

Estoppel—lilstoppol cannot be pleaded agni; at 
r minor. Sarat Chandra Roy ,Cirow- ' 
UUDRY V Hajom Mohon Roy ‘ . 4M 

■ I ■ —■ See Mortuaob 


See Occui’ANcv holding 


345 

T21 


See. REOlsTHA'rio.v 

...‘ .... 69 


Evidence— Compi omise. 

Act, k. 17 

Evidence Act. s. 13. ciml Proci'ih'ri.; 
Code, b. 13 ... ., . 739 

■ ■ -'-I- . , a. 32— Kvidentt Art (I of 

^]87S),sec.31,els. (/) and (3\ sro. S3 {ri) 
and'see. 1S7—Adiaiaiion by Plaintiff nhen 


* Peigt 

Evidence Act— conhf. 

admUsiUe in ^is fetbour—Statement in 
prei'iotii deposition.] When the Plaintiffs 
Boyght to establish their pedigree by 
proving intev alia that A and B were 
bholhors, AfcM.—That a statement to that 
^ effect made by one of -the Plaintiffs in a 
deposition gIVon long before the controversy 
> in suit arose was admi-rsible in evidence. 
Jadd Natii Sabkab v. Mahkndba Nath 
Bai ... ... ... 266 

■ - -jg. 48 , Sec Bhalb Sultan 

. Chattri Tbibe , ... ... 74 

• • „B. 111. See Civil Procedure 

Code, b, 2 •* ...1102 

——- , 8. ilS- See Occupancy hold- 

... 721 


INO 


-, S. 157. 5e<B. 32 


260 


'Ezeention — Exeevf.ion—Mesne profits, appli¬ 
cation for asstssmeid qf—Dismissed of 
default—Fresh •ypplieation — Limitation-] 

Where more than SO days after an appli¬ 
cation for Bso'^rtaifiment of mesno-proffts 
* was dismissed for default, a fresh application 
was made for that purpose. Held —That the 
application Was not barred. There is no 
subsfAntial distinction between an order 
striking off all application and one dis¬ 
missing it for default. Upendra Chandra 
Singh d. Saki.i Chamd 


G. P. C , s. 268. See Mobtoaoe ... 282 
Application for transmission of 


decree. See Civil I’roibduur Coob, s. 248 897 
Sale—Vahia of prn()erly. See 


... 642 


Civil Pjukkdlhe Code, s 287 

I 

, step in aid of. See LIMITATION 

Act, Soil Ds Art. 179 ... ...621 

-of document. See Rkodlat»on 

Act, s. 82 . • 47 


Executor, Sel Mobtoaoe 


993 


-, de son tort—Applicability of prin¬ 


ciple of to Hindus. See Administrator 
pendente LITE ... ... ... 287 

Ez-parte order— Appeal died out of time— 
Application for discharge of order by Res- 
" pondert. See Limitation Act, b. 6 ... 26 

-—-. See Practice... ... 65 

- - decree. See Civu, Procedure 

Godb, 8. i3 .... ... ... 86?’' 

Family Sirrangemeuts. •%€ Hindu Law 793 


- cuatom —Hoi editary shebaitship Sre 

Hindu Law— Debutteb .. ...328 


See Babuana grant 


958 


-diapoaal of auit. See Civil Prock- 

durb Code, 562 ... (90 

Final decree.' See Civi: Procedure Code 
8 . 595 ... 545 

Finding of fact— Concurrent. See Mabo- 
MEDAN Law ... ... 214 
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Flsliery —rigU in tidal and navigable' 
river when the river changee it» eourse — 
Jllght of Oovemmdht^ Wj)ien a tidal and 
navigable river shifts its course,'fishery 
rights continue to subsist in the river in 
its new course. QovernmenlshsB the ri^t 
to l^ase fishery eights in tidaj and uavigabte 
rivers. Ngurindra'Chandra Lahiri v. Nri- 
pendra‘Chandra Lahiri, 10 C.*tV. N. 540 : * 
e. c. 4 C. L. J. s51 (1906\ distinguished. » 
Atub Ali Cnowf huby v. Data Bibi .„ 106 

Fishery—Ii^defiendentjiUkar—Proof 
,—Navigable river—Sfirvey map—Map far 
private purposes—Cogiparative value.] Un¬ 
less a person can leBtablish his right to a 
fishciy independent ef his^right to his 
estate he c|n have no title to auy such 
right in a navigable river oif an/part tlirre- 
oflying outside the boundaries m his state. 
What evidence is lilcessaty to prove the 
grant 6f an independent right of* fishery 
in a navigable river discussed. Matiiuba 
Nath CBATTOPADnvA v Sin Ohahdka 
Bose ... ... , 


334. 


——, Public navigable^ river, fishery in — 
Arm qf the river ceasing to 6c an arm of (t 
flowing river, effect of] When on accoyift 
of a change in .the rouinc of public navi- 

f able river an arm o| the river ceases to he 
n aim of the flowing river, Jhe person who 
had a right of fishery in the river ceases 
to have any right ^o it; it becomes tho 
property of the adjacent owner. K%ishrn- 
dra V. Muharani Stfmomogee, 21 W. 11. 27 
(1873); Jogendra Narain v. Crawford, I. L. 
R, 82 Cal. 1141 (1903); J. J. Gray v. 
Anund Mohun, W, H», 186%, 108, jeferred 
to. IbllAN PhANDBA DASS SARKA^ V. 
TTfendra Natb OiiosB 

• 

—— lights. See Land Acquisition Act, 
8. 3 (a) ... s.. • 


Qround of Second appeal. See Cmi, Fbo- 
CEDDRB Code, a. 139* ... ... 312 

Oudirdian. ^c^inob ... 257 

———— and Wards *Act. See Aduinis- 
tbUtion bund ... ... * ...s48l. 


559 


569 

Fizitv of rent. &e* Bengad Tenancy Act, 

B. 60r ... ...» ... 432 

Forfeitnre. See Landlord and Tenant ...525 
See Tbansfer of Pboi’Bbty Act, 


8 . 111 ... ... • ... 

Frand by co partner- See PAnrNERsuip ... 

--. See Eenami transfbb ... .,. 

letters of administration obtained by. 


See ADHiyiSTKAIOB 

— on the public. 


See CoFTBiuiit 


’687 

716 

662 

80'b 

763 


General fllansee Act, p. 8, cl. («). <3ei; Civti, 

Pbocedube Code, 8. 310a ....•• ..434 

Gift. See Hindu Law. « ' < 

-- See Will ... ... * ... 231 

-—over. Sec wftL ... • *..., ...*412 

——to idol. See Will ... ..808 

Gochar land if '' common land." See Crn- 
tbal Provinces Land Revenue Act, s. 4 1036 

Goods lost in transit. iS’ee RifttwATs Act, , 
8 , 90 ... ... ... 166 

Governmenti right of. See Fishery «... 105 


■ .. . , appointment of. See Adhinistba- 

tick ROND ... * ... ... 481 

Hereditary shobaitsliip. ‘<S^ee Hindu Law— 
Debdtteb ... ... * 323 

Highs ftourt—JnrisdiWon— //iisrA Court— 
Jurisdiction over* Samhtdpur District — 

* jSdension of High Covrt^ jurisdiction to 
jplaee not* within jurisdiction of'ung High 
Court, if ultra firca— Interpretation of 
^atute—JRefcrince to repcided Statute—S8 
and'29 Viet., 0. 15, sec. 3.] Under see. 3 
of 28 and 29 Vick,, C. 15, the Governor- 
General in Coun^l can extend the jurisdic¬ 
tion iff a High Court or any portion of its 
jurisdiction to a place not originally within 
tho jflrisiictioii of any High Court. Tho 
proclamation whereby the Calcutta High 
Court was autflorised to exercise jurisdic- 
yon oyer thg Samhnlpur District when it 
was transferred from the Central Provinces 
to Bengal was nut vltrh vires. Tlleye- 
ppaled provisions %>f sec. 18, 24 and 25 
Viet., ('e lOJf, were referred to ns throwing 
light on the construction of sec. 3 of 28 and 
29 Virt, C. C'onstiuetion of Statute 
by reference ,to lepenlcd* Statutes when 
permissible, discussed by Mookherjee, J, 
Ba^e.swa% Baoakvi V. BiiagaAatui Dab... 667 

. . . .. ^See Court op . 

Waud-s .. ... ., ...1066 

— y -, Application for admission grant¬ 

ed ex-pai tc by a Division Court of. Sec 
Lijhtation Act, s. S' 25 

• 

-.-Rules in to lift and 1^. 

See MAND.VMUb ... ... ... 873 


-A—, Power of revision. • Sie Lanj) 


Acquisition Act, a 18 


•s. 


... 241* 


Billy lahd. ,8cc Fo.^ises.skA;, edit fob .^,273 

Hindu Law—Adopliop— fAdoption — Will — 
Adopted son t9 tejee after widow, if of good 
charaelv—Corfiingent interest — Vnccrlaintg 
—Implied conirnetmoa adoption not to make 
. HVf.J A Hindu by his Will gave his widow 
a life-iutfrost m a'house and prpvided that 
on her deffth their adojited son should hare 
the hodse provideef he was of good character 
Upd obedient to the widow, AfeW—That 
the ^nditioii, viz., that the adopted son 
I should Ite of good character and be obedient 
to (die adoptive mother and should survive 
her, was‘a condition precedent to the 
adopted son taking under the Will and was 
.not voiA for vagueness. The adopted sou 
, had a^cfntingent reversionary interest in 
liiie house dui ing the widow's life-time and 
this was inalienable. TedtrKd t*. Howell, 
MeriiAl’a aReports, 26 (1816), followed. 

In Hindu adoption there is no in^ilied 
contract jvith the natural father than in 
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Hindu Law—contrf. • 

consideration of thc^ Kift of his son the 
adopter will not make a Will Sttri/a Miihlf 
pail Itiivi V. Court of iriwvfs, 3 ('. W. N. 

415 : a. c. L. R. 26 '1. A. 83 (1899), fol- 
P nlowed.' ijl'UKNUKA N\TI1 UllOSK I',. K',.l, A 

ClIAND Ba.vkrjick ... ... .. 6CS 

I , Alienation—One who vUima 
title under a couveyaacc from a Hindu 
woman with the usual limited interest 
whicli a Hindu woman takes, juid who seeks 
to enforce that title against reversiundr.s is 
always subject to the buislcu of iiroS'inf' not 
only the ^,eiiui>'eneBs of his Lonvcy.mbe, 
but the full eoiViiiichension by the limited 
owner of the nature of the alienation ah6 
was making and also that- that alienation 
was justified by necessity, or at least that' 
t'lic alienee did all tliojl was reason.ablc to 
satisfy himself of the cxistenee of such 
necessity. And this burdeit lies tin moie 
heavily on one'who comes into t’ourt with 
the case that he did “not take ftom' a 
limited owner, but from one whose title 
he nHjgcs to have been* advei -e to that 
owner. ■ Ratification in the proptjf senje 
of the term, as used with lefeiencc to liic 
li^r of agency, is npphc.able only- to acts' 
done on behalf tif the rMifier ! and this rule 
is recognised in sec. l!)(i if iVe Indian 
t'ontract Act. Where the Defend.xnt held 
posseasion of 2iK‘)])oitiei under deeds of sale 
from a limitefi owner, whjch weie found 
to have been cvecuted without legal neces¬ 
sity, the Plaintitf's claiui. for misne pKQfits 
was allowed. r.iiAWAGi' Daa n, Si.Noii c. 
Debi Dayal -'Iauu ..." 393 

- .. , JJitidu hill' — JVir/ 010'3 

estate—Alii lilt lion of hushttml’s estate uithouf 
legal ^necessity—Consent of reversioners — 
Consent ex poit facto—Dhalc Sultan Chaltii 
tiiihc oj Oudli—Clinton cjdudin'j daughtir 

■ and her istues from inheiilanec — Ptoof — 
Uincnd custom—Pvidcner Act {J of t,t77), 

i!u the absence of legal necessity 
a Jlludu i^idow can *ahcu.\tc j)ro)iorty to 
which she has 'ijucceeded ou the d^th of 
her husband wHth the'i-onsent of the ncai ■ 
cst reversioners for the 'time being. Uiili- 
narily the consent of tlie wh,jle body consti¬ 
tuting the next reveisioucr should bo 
obtained, though thete may be' eases in 
whieli s[recial cIA'umslanccs may render 
the strict eufurcciiiegt of -his lule' 
imirofesiblo'. 'flic consent of Ihcyiovei-.ionci 
is eifective even whev given .lilei the 
execution of the deed of transfer Jiadlui 
Shi/Miy, Jot) Jtum StntijiiUi, 1. L It. 17 
Cal. 896 (IbPO),'iiiiiroved., Itiiin/ikjl llui 
V, 7'ii/a Kuuii, 1. L. R. 6 All ^ llU 
(IS88), disajiprovcd. Nobohishcre {f'lrma 
Roy Y. JImi Nath Sarimi Rot/, I, L. R. 

10 Cal 1102 (1884); Marudaiinilhii Nudan 
V. Srimvasi rdku, 1. L. R. 21 ilad 128 
(1898); VtiMji. 1 L V. Ooviiid, f' L. R. ;t5 
Bom. 129 (1900), tefeircd to. Bajka.m.i 
S man r. Maxokaumka BAkiisii Sim;h .. 71 

■ ■ — . , Ilindti Luxe — J/iiidii 

ijidoiQ —t/i/t to rcvirsioncr /or thc time 


Hindu Xaw—confd. 

being if passes absolute titUt] If a Hindu 
widow transfers her Interest to the tlfcu 
roversitner, the' latter can hold the pioirerty 
against thc person v^ho is the reversioner 
when thc wglow die's. Oiinga Pershad 
Kur V. Shxnii^hoo Nath liurviHit, 22 \V. R. 

393 (1874); Nobo Kissore SarmaJ^y v. 'Ilari 
Nath Sariifi Rot/, I. Jtj> R. 10 Cal. 1102 
(1884), followed. Ann,AI)A Kumau Roy 
». InDKA BlItJSAN MrKilOl'ADlIYA ... 49 

-f, Hindu Laxo— Widoio's 

csUilc—AliimUion of portion of islatc xrxth 
consent of the reversioner — VuHditjl] The 
alienation by a Hindu widow of a portion 
of her hui^jaud’a , estate without legal 
necessity bui with the consent of the, then 
next reversiontr is valid an'd binding on 
tlio actunfl reversioner upon th^ deatll of 
Uio widow. Mamtlanixitha v. Srinivasa 
Pillai,.\. L. R. 21 Mad. 128 (1898), dis¬ 
sented from. Behari LmI v. Metdho Ltd, 

1. L. R. 19 Cal. 236 (1892): Naho Kishore 

V. llarinath, I. L R. 10 Cal. 1102 (1884); 
Ilemehundrr Sanyiil v. Sxtrnoxiioyi 'Dcbi, 

I. L. R. 22 yal. C54 (1894); Fiwtivn*’ 

> Vithiil V. Ooviiul, 1. L. R. 25 Bo^. 129 
{KOO); Jhijrangi v. JUunobirnika, 12 C. W. 

N. 74 : s. o. L. R. 3.5 1.' A. 1 (1897): 
Annitda Knniiir v. ’ indra Hliustin, 12 (j- 

W. N 49 (19071, relied on. Piii.i.v Chan- 

iuivMaxuvlv. Bat.ai Makhat, ...837 

■ ^ - —o— ■ ■■ ( Hindu Law — Alien¬ 

ation by n Htntln widow—Suit by reversioner 
—Limitalion Act (XT of isj't), Sch. II, 

Art. A suit by a reversioner during 

the lifetime of the widow to have an alien¬ 
ation hy her declared void except for her 
life is governed by Art. 126 lif Sch. II of 
the LimiLation Act. Scvtble —A new cause 
of action does not arise vvlieu owing to the 
death of the next reversioner, a remoter 
reversioner becomes^ entitled to sue.A 
revcr.sioinjr whose suit umler Art. 125 has 
been barred, may siill sue fur possession if 
he survives the widow. Musstt. Mkhbaw 
«. (finJANUNUAN Tewari ... ... 857 

...-•-, Hindu Laxo — A/tcn- 

ation by Hindu xoidoio—Consent of female 
riversinncr, if passes absolute title — Pro- 
pricty of traxisartion—Presuxnptioii of laxo,] 

All alienation of her husband’s estate by 
a*Hind«i widow without legal necessity but 
with the.cogsciit of the next revetsione.rs 
who if they bud sueccudrd to the estate 
would Iheuisclves b.ive been entitled to the 
limite(\ estate ot a Hindu widow dues nut 
pass in absolute estate to the transferee 
No pii.sumptign of the propriety of the 
tiausatlion ati.ses from such consent. Bknx 
Bkuaiu Kun,iiu V. Dcrqa Cbubm Bando- 
I’AIJIIYA - '. . . ... 914 

--, debutlor—//iWit /.*w—Debut¬ 
ler— lit riditary sin bailsltip—ShebaUship, 

validity of disposal by Wtll— Usage—Pamity 
cusfoM.] I/tld by Maclean, C. J , and 
MiiRA, J. —In the absence of any local usage 
or family custom and where no case of 
necessity or clear bcuefit to the idol has 
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• been* made out, a shebalt of a private 

debutkr is* not ovtitled dispose of his * 
office of hereditary ahebaitship by his Will. 
Mancharam^n, Pranaanhir, !• I.. 11. 6 
Bum. 29S (1882), didlented from., ffdd by 
WoODiftiyi'E, J.—TItet the question ot usage 
did ifut affect the luatt^r and that tht olfioe 
‘ of shebaitanip could not be alienated by 
Will. UajKsiiWAii Udliik V. Gop^suwar 
Mullick ... /.e323 

In^icritancc— Jlinda Law - 

Itdieritancc-Dayabhaga — Jfeirship — SiMCr's* 
d'fughler-Sittfr'a danykter’s son — Surr,r.mion 
Certificate * Act ( VII of ISSD) —Pi innl facie 
title.] When person alleging to be the skier’s 
daugjiter and Bistq)''s ijaugRtcr’a sun of a 
deceased Hindu governed by the Daya- 
bjiaga law, lyipliod for a certillcatciuuder • 

Act VII of 1*89 to Collett the deSts due to 
*the deceased, Held, without expressmg a 
final opinion on the question, thatjprmd 
facie a sister’s dauglitcr and a sister's 
daughter’s sou pro not heirs under iSlie 
Dayabhaga la\\^ and are thercfoic not en¬ 
titled to the certificate. Kulsiin.^ Pada 
'Butt v . Tub SEcRErAUY of fob • 

Ibmiia in CouNtii,... ... ... 453 

Iliiuln Ijou )— 

Jnheritanet—Vttynhhuga school — Svece.ssioH 
— I’ncle's estate—Joint nephew preferential 
heir to vephi^w srpaj-uted by C^chtsioii — 
Spiritned benefit, doetrine of,*tmt the o^ly 
prineiple of Siircessnm— Mitnksharn, appli¬ 
cation of , in absence of teHs of DayMnuja 
— Quasi contract and affection, principle of] 
Spiritual beneffl, is not always the guiding 
principle of inheritance undev the Bengal 
School of Hindu Law. In, cases nut con¬ 
templated by .liniutvahana or his followers, 
the law should be dcyelqiied on i atioual 
lines consistently with principles followed 
in Biuiil.ar eaiHiw .and the decisions of the 
* Courts should no| be basecF on a blind ad. 
hcrencc to the piinciple of spiiitual benefit 
when such adherence would le.ad to a 
violation of other /ecognised priiicipics 
consistent with uatur.al justice. In all 
coses of absence of texts or jircccdents 
under the Dayabhaga law iccuurs^ should 
be had to the thcoiy of projiimiuity and 
natural love and affection as ail^pted by 
Vigvaneswara and the coininrntators to the 
more ancient and orthodox sifliuols of Hin¬ 
du Law. On the death of a Dayubliuga Hin¬ 
du a nephew who was In iiig in joint Catale 
aud mess with him excludes rA/tithcr nephew 
who was sepi^rate, when the sejiaiatiou was 
duo to his father having liccn excludcct* 
from inhcritauce for causes nut cxpicssly 
mentioned in tho^text looks. The jiofitiou 
of the latter is similar A) that of the 
separated eo-pcrcouor who li.id not le-uiiited 
and cousidciafiuii wliich applies iu the one 
case should govern the otliei Akiiuy 
t'llAUAN Bja’TTAt'UARYA, B. IIAUI DaS 
Qo.sswxami * ... ... * .,.*611 

- —Family arranyemnt—Consider¬ 
ation—Hindu Law—Asnongst co-pdreeners 


Hindu Law-cvi(d. 

not ^(X partition, to what cxletU binding.] 
Persons jointly entitled to lands may, as 
amongst theiflselves, come to an agreement 
as to the uiauncr iu which'they vfill uu- 
tually enjoy the property, aud an agree¬ 
ment betwcciB the meiiibers of a Hindu 
' family not to come to partition may be 
binding on the iiAmcdiatc parties thereto. 
Ram Dhone Ghose v. Aituiuf Chunder 
, Ohoa, 2 liydtf 97 (1864), followed. Srfi 
Mohan 2'hakur v. IP. 0. MacGregor, I. L 
R. 28 Caf. 769 jlOOl), distinguished. A 
Lvnily arrangement ihaj be such as the 
Court will uphold although there are no 
rights in Jlispute, and if sufficient motive 
for the arrangement is proved, the ('ourt 
will not coasider the quantum of the con¬ 
sideration too nicely. WiUiams v. IPif- 
fia»M,.L.«R. Ch. App. Vol. II, 294 (1866-7). 
Where in return for binding themselves 
not to suetfor partition, the parties obtaA- 
cA a right to lake advances from family 
funds in excess of what might due to them 
at the UmCj and also obtained a right to 
prc-eiept any share which the other mem¬ 
bers of the family might wjjih to sell. 
That,the arrangement waif for con¬ 
sideration Kri.siinkndba Nath Sakkab 
if Dboknuba Nath Sarkar ... ... ! 

—- , Joint family — Hindu Law — 

Dayabhaga—Joint jropirty or sdf-acquisi- 
tion—Money received at marriage by a mevi- 
bci] Moijey received by a member of a 
’ joint lliiidu family at marriage is not joint 
family property. AntfAU (Jhandka Chat- 

TFR.TKK V. NaHIN CiIANUHA CllATTERJEE .. 1 

- , Joint family—Re-union—ilfilafc- 

shara — Hindu joint filmily—Reparation- 
Partition — Reunion—Jointness without re¬ 
union— TenanlSt in common—Act if father 
binding on siRis.] Tl\p fact ot giving 
together and eating together on the same 
floor with food taken from fhei^ame cook- 
'room or even the superintendent and 
control by the eldest Aid the moat iu- 
, tclligent of Jthe ■mqpibcrs cannot alone 
suffice to constitute citlfbr a joint nr a 
re-united family ^s contemplated by Vij- 
naneswata anrl his followers, if there btf 
ssj.isfactis'y proof of pievious ascertain- i 
men t of the shares of individual members, 
’i'lic constitution of a joint Hindu family 
coirtisting u$ the father, and his sons is 
suclw that the father represents the sons 
WMthnut expftss written authority and is 
considered to be the accredited agent of 
the joint family. He may sue aud be sued 
lliif) may-bind the family by the result of 
, the litigation. In a family arrangement 
scttliug disputed rights aud liabilities his 
action as representative of the family is 
bidding on the dependent members. Sta- ' 
pi>tqn V SlapUlon, 2 W. aud T. 839 (1739), 
ajfliTied. Pilam Singh v. I'jagar Singh, I. 

L. U. 1 All. 651 (1878), and Ujagor Singh 
va Pilftm Singh, L H. 8 I. A. 190 : 8. C. I. 

L. R. 4 All. 120 (1881), reliction. Rai 
Gajindab Nabain V. Rai Habiuas Na-* 
bain' ,,, w M 61 
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Hindu Law— confat. • 

Stridhanam— Hindu ‘Lrw— 

Dayabhaga —Stridlian— Sueee^tion to pitri- 
datla ajautukar—Son or married daughter, 
Mferentici A«r—Kanya, meaning o/.] • ' 

Sons succeed in preference to married 
daughters to the pillridatti ayautaha itri- , 
dhana of their mother The word kanya 
in paragraph Vi, s. 2, Chap. 4, of the Days- 
bbaga means “unmarried daughter.’’ Fbo- 
Ianno Kumar Bose v. SARkt Shosi Chose 624- 

- --, Hindu tempiic—IfbfsAtp, right ' 

to excfustve— TenfpH of Shim in Soulhepi 
India—Right of Siianars or Nadars to 
worMp — Custom—Prusiee surrendering 
decree on appeal—Power ot Court to join 
henejiciafics as co~PIainliffs—Compromise, 
unlawful—CiviL Proetdare Cede (Act XIV 
of 1882), Kcs, 373 Breach of Irusl—In¬ 

troducing ntw,v>orshippers contrary to Usage.') 
\(tiore it was provf^ that min of the 
“Shanar" or “Nadar” caste were By 
custom not allowed to worship ii) a temple 
dedicated to Shiva in which the customary 
ceremonies of Hindu worship were oarried' > 
on, Udd —That arguments directed against 
the soundness of the doctrine as to the 
exclusion of the Nadars and showing 
inconsistencies in the treatment of tte 
Nadars by the worshippers at the temple 
in other respects wer'e of no avail and 
could not be entertained. Where the 
hereditary trustee of the temple aft^r a 
decree had been made in his favour as ' 
roptesenting the worshippers at the temple 
and pending an appeal by the Shanara, 
sought to enter into a compromise with 
them by admitting their right to worship 
in the temple contrary to the decision of 
the Cofirt, and it was alleged and not * 
disprov^ that he did so''for a corrupt 
motive, Held —That the Appellate Court 
very properly reinforced the cause of the 
worshippers ot the temple by joinin^f > 
certain new riuintii!{>. 'fhe principles 
applicable to the case, of a trustee who be¬ 
trays bis trust by surrendering a decree 
were well stated and applied by the High 
'Court: In all cases where the (iburt sees 
that the trustees are wholly un'ntercs^d 
in the matter and there 3re parties who are 
materially interested in the question, it 
never makes a deerenin the abcence of ti>ose 
parties who are alone interested ii> the 
contest; (Regg v. Sotdahd, 'L. It. 3 Eq> 

868, 373 (1866), followed. It is the duty 
of the trustee to maintain the customary *' 
usage of the institution, and if he IpiM 
to do so he is guilty of a breach of trust 
and still more so, if he deliberately 
attempts to effect a vital change of usage 

' and to make it binding on the worshippers 
by obtaining a decree of the Court to ntab- 
lishit. AtUirney-Ueneralv. Pearson, b min- 
dale 353; 17 Revised Reports 101 (1817). 
Sankaralikoa «. Raja Rajeswaka Durav 946 

—Widow's estate—Sole— Hindu 
Lauh-^Woman's estate—Simple bond e.Xficttled 
bg Hindu kidowfor legal necessity—Decree, 
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Hindu Law—conftf. 

, personal—Sale does not a affect fnersioner.) 

A Hindu widovawas sued on a simple bond 
executed by her for legal necessity, and 
property left by bei;, husband was sold in 
execution of the decree obtained in Uie suit. 
That the bond' did not bincj^ any 
immo’/eable property' and the^ipterest'of 
the mversioners was not affect^ by the' 
sfle. Giribala Dassi v. Srima'tii Chan- 
'Dr.A SiNUH ... ... ... 760 

—— — , Hindu Law—Husband's estate 

' in ^session of widow—Side by reversioner 
—Suit by his sons to set aside sale of lands 
as ancestral — Onus,of proof—IConjeetures 
and, proof,] ^Wheii the Plaintiffs, who 
were Hindus, sued to. set aside a deed of 
sale executed by< tlieir deceased father on 
the itilegation tnpt the lands sold wH.e 
ancestral and .that the sale was not Deces^, 
sary and was for a fictitious consideration 
and in fraud of the riglits of the Plaintiffk’ 
father as next heir and reversioner on the 
death of the widow of the deceased owner, , 
Held —That the onus was qo the Plaintiffs 
to show that the Iknds were not self-,, 
acquired lands in the hands of the deceased 
owner. There was evidence to sbiw that 
the deceased owner acquired some lands 
by purchase and tbrre was a probability 
that other lands came to him as ancestral, 
but Plaintiffs failed to prove which portion 
was self-acquired and which ancestral, 
Hrfd—That a solemn deed' executed by 
the Plaintiffs’ father could not be set aside 
upon mei^ conjectures, and the Pluntiffs’ 
suit must fail. Atab SiUgii v. Thakar 
Singh ... i ... ... 104 

- Hindu Law — WHl, construction 

o/—Res judicata—Partition by sons — “Shall 
divide my propcHies among my loni in equal 
shares,’’ if operative at gift—Mother’s share, 
how far affeeted’iy shares otherwise inherited' 
by her —Fstimatinp mothers share— Stridhim 
fnm her husband’s estate, credit for — Porm 
ofdefirees.] If there be an express gift to 
the sons by a Will of-all the testator's pro¬ 
perties, his widow’s right to a share on 
partition by the sons is defeated. Dehen- 
dra Kumar Roy Chowdhury, v. Rajendra 
K.nmar Roy Chowdhury, 1. L. R« 17 Cal. 

886 (1890), 'followed. The directipn in 
a Will—“ Ofi my, youngest son . . . 
attaining the age of 21 years the said execu¬ 
trix shall divide my properties among my 
sons in equ^l shares ’’ was construed not 
to operate at an express gift in favour of the 
•sons but only to poistpone partition to a 
particular date. Kishori Mohan Chose v. 

Mont Mohan Qhofe, I. L R. 12 CaL 166 
(1886), fullowoJ. Sarolttt. Dasse'e v BAoo- 
ban Mohan Neoghy, I. L. R. 16 Cal. 292 
(1886), distinguished. When a Hindu 
mother is otherwise entitled to a share in 
lieu of her maintenance on the partition of 
the father’s estate by the SOLS, her right ie 
not affected by the fact that sue has* 
already inherited a share of the same estate 
from one of her deceased sons. Jago 
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Hindu lAW—iipneld. , 

Mtihan Haider v.t Banda, Moyee Dauee, 

I. L. R. 8 Cal. 149 (1877), followed. 

In estimaUq^ the ehare whidj a mother 
ie entitled to in lieif of her majiitenance 
of the' father’s estate, credit must be 
given' for any property which she has re. 
ceived Mtflridhan from the father's estate. 
Jadoo N(dh Dty Birear v. Brojendro Nath 
Bey Sircar, 12 B. L. R. 385 (1874); A*-’ 
s&ort Mohan Show t. Moni Mohan Ohow, 

I L. R. l2 Cal. 165 (1885). Poorendra, 
Nath Skn v. Sbiuati Hemanoini Dassre 1002 

- .» Sm Debut^kb ... ... 98* 

■ ■ ■ - -. See "Will* ,... • ...41^ 

■ * , Widow’s'eatalp ... 769 

■ , wm. Su WipL ... . * ... 231 

- , Will—Construction. See W/ll 729 

■ . , Will—Munteuance of widow. 


See Will 

... 808 

--, Gift bf Hindu widow. See Hin- 

DU Law—Alienution 

... 49 

Joint Family ( Mitakshi^riij. 

See * 

Civil Procedure Code, s. 461 

... 698 

■ " Set Will 

...1083 


Hindu widow—Compensation money paid ' 
to. Land Ac(iDi8moN Act, R. 32 ...10.39 

<A i4 

-, ISzecntor do son tort—,(Ip- 

plicability of principles to Hindus. See 
Administrator pkndknti lite, position 

OP .• » ’ ... *237 

Holding over. 'See Bsnoat. TRh'ANrY Act, • 
s. 116 .. . . ■ ... ... 436 

House-search by Magisljjrato—See Tort ... 973 

-- See Tort ... ..982 

hypothecation 65 property. See Account 820 

-clause in consent decree. 

See Civil Procedure Code, s. 375 ... 849 

Hundi payable at sight. See NeooiUdle 
Instruments Act, 8. 30 ... ...644 

Idol—Breakage of. SeeDsBUTTER , ... 98 

-, claim on behalf of See Riuiit op suit ... 308, 

. • 310 . 

-, gift to. See Will ^ a.. ... 808 

Impjirtibility. See Babuana grant ... 958 

Incumbrance. See RevknuI'iSale Law, 

8.37 ...^ .... ..,1029 , 

Annulment of. 'See Bengal 
Tenancy^ct, s.^167 « ... • ... 114 

Indian Insolvency Act. See Insolvency 
Act ... ... ... ... 533 

-Bsilways Act. See Railways Act... 450 

Infant. SceUim^ ■■■ * ... j .... 

Infringement. See Copyright.. .*. 753 

Injunction. See Court op Wards • ...1065 

-, (Mandatory). See Eabbhent 519, 969 


Pom 

Huolvepoy Act (XI and XII Viet, e. 21), 

a 9.—endtan Irualmncy Act {XI and XII 
VkU, c. S/),* sec. 9—Procfdure~Adjudi- 
eatioti of inwiveney, application for—*By 
petition or by a nde—Rvdt obtained per in- 
curiam.] The usual procedure for obtaining 
an adjudication order is by petition to the 
Court duly verified under,sec. 9 of the 
Indian InsoWency Act (XI and XII Viet., 
c. 21) and not by a rule. In the hattej 
> , op Bitiial Dass Kalla ... ...538 

' Inspilption of documehts-Gorporation. 

See Mandamus ... * ... ... 826 

Intention to defeat or delay credftors. 

See Mortgage ... ... ... 761 

I , • 

Interest. See Civil Procedubb Code, b. 211 285 
', (Compound). See Mortgage ... 345 
———. Sfe,MoBTOAGE ... 369 

' Merpretation of Statute. See High 

Court ... ... ... 667 

■ - ’ ■■ ■ ■. See Bengal 

' 'TENArfcY Act, h. 108 ... ..." 987 

Inventions and Desiiuis Acts, g!26—/nven- 

tions and designs Act (V of JSSS), see, 4, 

(!i) afid (10, — "District" and "District 
Court,” meanings of—" District Court,” if 
it includes High CouM in its original juris- 
dietion-rSec. 29 {2‘, (5< and <4} ^rs certain 
defencs to an action — Sees. SO and 31 — 

/ Applieatio.S for a rule to a High Court — Pro¬ 
cedure — Inten'ion of legislature.] The ej- 
preasiou " District Ceftirt," as used in sec. 

29 111 of the Inventions and Designs Act 
(Act V of 1888) includes High G»urt in 
the exercise its Ordinary Original Civil 
, Jurisdiction, under sec. 4 (1) of that Act. 

Tlie legislatui)p* intended that objections 
- indicated in sec. 29 (2),* (3) and (4)8hould 
not be allowed to be raised in defence to 
•an action for the infringement «f an 
exclusive pri^iilege acquired under Parti 
' of the Act but iftist be raised under the 
' provisions of* secs. 3(1 and 31 of the Act, i 
by app1yii%; to a High Court for a rule 
to Bhov> cauEC Why the Court should no^ 
declare that the exclusive privilege so ac- 
qflire<l hid not been so acquired, by reason ' 
of the objeAions* mentioned in the two 
la^r sectiojis, Kedar Nath Mondal v. 
GoiyiSH Chandra Ad'an * ... ... 446 

-'— -, 88 . 4 , 30 , 31 . 

Sec 8. 29 ... ... ... 446 

Issues (collateral). Courts' power to decide 
aud pass declaratory decree. See 

• Possess on, suit pok ... . . 227 

Jhum eoltivatlou. See Reg. Ill op 1891 ...\096 
Judgd of fact and law, duty of. See Libel 490 

Jndglnent, written after Judge was transfer¬ 
red. See Civil Phocedubk Code, b. 199... 682 

Judicial* Officers’ Protection Act, s. 1. 

See Tort ... ... .i ... 9 )^ 

Julkar. See Fishery .. ... 334 

Jungle land- S;e Possession, suit for ...'273 
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< 

Jurisdiction. See Laud RRaisTaATiOH Act, 
' a.S6 ... ... ... ^... 

r 

T 


See SowBH or Ciiuiir 
--, See Act XIX of 1841 

. .. . Stc PnoviNciAii 'Small Cache 

CocRTS Act, H. 32 (2) 

-. See JjAnd Ac(irisiTioN Act, s. 9 

-»-, transfer of Sei Hkkoal'Ten- 


16 
1027 
e.'i' 


ANov Act, k. 153 ... 
—•, Keferencq 


to'Civil Court. 

Benoal Tenancy*Act,'. s. lOO 


See 


IGf 
263 

^48 

. 987 

■ ■ ■ , Transfer of execution fi]i|)licalinn 

See Civil Pkocedcre Code, r. 232 859 

-* waiver of. Sie Lettkhs r\ tknt, 

188.5, cl. 12 ..., ... ...705 

-of High Court to interfere in 

the Attorneyship examination. See 

Mandamus ... ... >..873 

- of Court. “See Land ,Acquisi¬ 
tion Act t ... .^. 985,987 

-of British Courts to divide' 

ouestioD- Of Buccessfon of Forelgu 
Sovereign State. See Tipi'eSiah Ra.( .. 777 

See Civil Proceduhe CefnE, f. 


622. 

Kamat land. 

H. 116 .. 


See Brndal Tknancjt Act, 


436 


285 


Khaipar land—Mesne profits. See Civil 
Procedure Code, a. ffl4 . '. . 

-, See Bendal J nancy Act, 

8. 116 .. . . . . 436 

t 

Kttlachar. 8k Daruaha urant*. . .. 95^ 

Land- Sa Land Acqvisition Act, s 3 («) . 56£l 

Land Aegnisitiau Act-The iPEality of the , 
iwocpoding before the Lani^ AcquiHition 
Collector anil of 'tlie reffrciiec to the Court 
could te enquired iiiU by Ilio.Court of its ■ 
own motion. Jiibi ImiIU Ileyt^ v. Jiihi 
Raje Italia, I. L. K 13 Bum. 650, 653 
fi 888', relied on. Raja Suyam C^undsr 
• Mardraj V. The Secbetary ck Seat* fqr 
India IN Codncil ... > .r. 


569 


—' ■ , Land _ AerjUisi(fpn 

Act (7 of ISlJf] — Ohjeelioti—Befcrence— 
Parly—JuriedictioH of A Court 

has DO jurisdiction to deal with objections 
except those which were made by persons 
who were parlies to the proceedings before, 
the Collector and which brought about tlie 
reference. Mahahad Sjfi v. HaranCi^n- ' 
ORA MuKEiutue ... ... ...985 

* . . , Land Aeiimeitimi 

Act [I of ^ 189/i)—Objection—Ittferenct — 
Party—Jwrudietmi of A Con A. , 

has no jurisdiction to deal with objections 
except those which «ere made by persons 
who wore jiarlics to the proceedings before 
, riie Collector auil whii'h brought about the 
referenee. Phadal Chandra Mdkiixrjbr 
Y Raja Peary Mouun Mckeiuee ... 987 


Pom 

^nd Acquisition Act—ronid. 

-—, SaS—AaiSd Aegutti- 
tion Act (7 of ISO/,), KC. 3 (a)—“ Laiul 
Fithery-riyjilt, \f cm ho aeifiircd — Incor¬ 
poreal ? iglUf, not lanif—Sccona acjiiwilion 
— Pleading.] Government having al’quirod 
the fqfesliorc of the, sen under the Lasd 
Acquisition Act leased the fiShfery-rights 
tliereiif to certain persons for a. term of 
•j'tftrs and they transferied or sublet their 
n^its to others. Guvernmen'^ subsequently 
^ t(K>k proceedings under the Land Acquisi¬ 
tion Ac(. to re acquire these fishery-rights, 
i/cM—That these incorporerfl righls, de¬ 
tached from the laivl out of wijich they 

, aroso, were not subjects tor acquisition 
under the f.and AcijfaisiKoii Act. Nor Could 
^ Government acquitc lights which had al¬ 
ready* been acquired by it •in a previoif4 
proceeding. It is only land including the# 
riyAtB arising out of it, but no rights 
detached from the laud,'that can be acquired 
under the Act. Fisheir-iights are not 
land within the incanii^fe of the Act. 
Brtimjan v. Secretary of iStefe, 4 C. L J. 

, 256 (1906), referred to' The legality of the 

proceeiliugs before the Land Acquisition 
Collector and of the scforenco to the Court 
could be en<|uircd into by the Court of 
its own motion. Dtti Ladli Begum v. 

BiU Jta/e Italia, I. L. R. 13 Bom. 050, 
relied on. Raja .SinA.« Ciiundrr Mardraj 
p.'T he .Se( r7.takt OF State for India in 
Council ... ‘ 509 


, S. 9—Land Aequi- 
silioH Ad (7. of iSS'f ,» sece. !>, So 
lJ)—Jnrisdktiun—Cmapcimlion—Award ] 
Where no claim pursuant to a notice uuder 
sec. 9 of (he Laud Acquisition Act was 
made by a party interested to make a 
claim, 77t/d— Tlfal ’the Laud Acciuisition 
Judge under sec. 25, sub-ser. ('2; had no 
power to mukc»an awaid*f'or an amount 
exceeding that awarded % the Collector, 
unless the claimant satisfied him that he 
had s^lHcicnt reason for refraining from 
making his claim in dut* time. The Judge 
should state Iub reasons for allowing such 
a person to prefer his claim. Tue Secrk. 
TAUT OF State for India in Council v . 
Gi^find Lal Bysak ... ... 265 


——--8. 18—Trtrwi 

iilion Act (7 of llf94). tecs. IS, SO, SI _ 

Seferenee to special Judge—Scope of en¬ 
quiry—Parties aelHilion of,. after nferemjei 
—ConleUing ^Tdard on matters oulsule the 
reference—Iliuflu Zoio—Dobuttcr, private 
—Con ivrsion^ into seeilar property—Con¬ 
sensus ef fumily—Ileal or nominal debutter 
—Tisl—Dealine^ with prop-rty -Ldease by 
Oomimint, ejfcet of—Hhebahi right alien¬ 
ation of, to co-shebait—Pd/iriity—7irf 
breakage of—Effect.] In a reference under 
sec. 18 of the Land Acijuisition Act, it is 
not upenjlo <ho Sfmcial Judm to go into 
questions raised hy parties ivlio did nOt ob¬ 
ject to the award and apply for a reference. 
Where the reference under see. 18 relat¬ 
ed to a dispute rcgaiding apportionment 
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Land Acanlsltion Act—eontfrl- • 

between parties A and B, //(^d—That the 
Special Judge was winiig in Jillowing par¬ 
ties C and D (to be added on their own 
application apd contest the award on a 
ground ndt raised Jn the rofdl’ence. Abu 
Bakar v. Ptnry Mphun Mooierjee, 1. L. R. 

34 Cal 451 (190/. Gobinda Kuhar Rot 
C nowoiiUBY «. Oabunoua Kumar Rot • 
CllOWDHDRT m. * ... 98 

—- — -- s 18—£and Aequi- 

sUion Act (/ of 189ffi), see. 18 [l)—A%i)nril * 
—Applieaiion for rejerfnee tq thA Civil 
Court — Collector's order*refiisChij —Jmiififil 
ordet^—HighMJourt’s pmcertto nvke.^ In 
rejecting an applioitioii rasdo uinkraec, 18, 
ch (I) of fhe Land Acquis tion ^ct asking 
for a rgferen-e to the Civil CourJ, the 
Collector acts judiu-Ully and his order is I 
subject to revision by tliif High Court 
Ezra V. fkeretury of ikntt, 9 C W. N. 454 : 

B.O L L. R. 3J Cal, (505 (f905), loferred to. 

Tim AnMiNisTRATOB-aasEBAr. OP Rknoal 
w. The JjAnd Acquisition CoIlf.('toii S41 

-, 86. 20,21. See h. fS* 98 

-- — ■' ■ --,Ji. 25. *-S« 8 9 , ... 2'53 

■ ■ ---- — , 8. 32-*.^aiid Ac7«t- 

sition Aft {/of ISOf), secs, ii?, ,'i4—Compen¬ 
sation, moneji paid In Hindu indoio-- 
Erversionrr’s appHeattoti for lefreUrr — i 

Order by Jmlgcon rrfmurcdiititimi refund 
— Appeal — Rcii'iimi—Ciril I’roeetfure Code 
{Act XIV of ISSJ), ^ec b'-V.] Where a 
Land Acquisition Collecfor having a\f,\ided 
a certain sum* as coRi)pens.atioii fir liiiid 
acquired, paid it to amongst others, a 
Hindu widow aud almost six nioutlis after 
the award her daughter asked fora ncFerence 
to the Civil Court, and a reference having 
beed iqade, the Jud^prdered thg lady to 
repay the amount withdrawn by her aud 
the same to !« dc.alt with acL'oiding to the 
pioviHiuns of sec 82 of the Land Acquisi. 
tion Act, iTfW—That until money was • 
deposited in Court by the Oolleetor, the 
Court could not proceed to deal with it 
under sec. 32. That the Judge had no , 
power to direct a refund of money already 
paid by the Collector. That the .order. ' 
was notouesitidersec, .82, Laud Acquisition 
Act, as the Judge was not in a' positron to 
make such au order and so no appeal lay 
from it asd the High Court could projicriy 
interfere under sec. 622, Civil l’roW(juie 
Code. Govindo R*ni Dassi v. BpiMis ^ 
Rami Dasmi ... •... , ...1039 


Land Regl8tration At\-eontd. 

Court—Revision ] Before the Colleq^or can^ 
orcfiir the name of an Applicant to be rogia- 
tored as proprietor of an estate or any in- 
tereijt therein under the provisions of the 
Land Kegistiation* Act, ,lie must satisfy 
himself that the possession of thesestale 
exists in the applicant ns alleged or that a 
sucL^ssion or transfer li'ha taken place as 
al^gcdsand that th^.ipplicaut has acquired 
pixsession in accordance w»th ‘^pcli succes¬ 
sion or transfer, but not olhcrwise. Tlie 
determination of thp ijuestion of possession 
alone is sufficient when the applicant claims 
no have assume! clnirgo as joint proprietor 
ou bclialf of his co-Kharers or as mauagerr 
When, Iiowcver, the njtplicant (laims to be 
proprigtor by siifccssion or transfer, the 
('ollect')r has to satisfy liiuiself on two 
points^naqiely, th-aPthe sueccssiou or trans¬ 
fer has taken place and tlial the applicant 
is in possession 0 ,ccoidingly, If the suc- 
cc-sion or tiansfer is proved but piissessioii 
is*foiin?l agaidst the applicant Ins name 
scaniiot l),e rcgistcicd, or cobvcrsely, if poi^ 
session aloiio is pioseil, but llic succession 
or transfix is* nut establisliod, i e,, if the 
possession proved is not al Iributable to the 
Hide set up the application /nr registration 
must bo refused. The tii ft iluly of a 
Collector 111 a cascaof dispute is to iletcr- 
uiiiie whether any^ioisoii is iii piKssessiou 
of tfie disputed intciest If possession is 
found to bi»with any peison,Alic Collector 
has IM juiisdietion suinuurily to oust him. 

He can dcleimiiie the ([UCstion of the 
ftght to possession or lefer it to the C>vil 
Court only when upon hivestigatiuu no one 
ia prftved to be in possession I’usscHaioii. 
ill sty 55 , Laud Registi'alion Act* does not i 
mean lawful pmaessioii, Imt actual posses¬ 
sion wlpcli includes pu.ssUSsio 2 i lij'rpeevpt ^ 
of* rent, the posscssupi of the teniiiit lieiiig 
in i> sense the possession gf thif Aiudlotd, 
When a Mahomedai^ widtiwdi.vs obtained 
po-sei-siou of the ifindistiilmted ^loperty * 
of her deceased busbami lawfully and 
without foi cc oi* fraud, she is priinJ/acic 
entitled, ipi .vgaiaat the other hens of her 
husband to icbaiu 4 )os.se.tsion until her 
(Viwci -dcbt 01 any poiiion of it which is 
duo anil irt|i.ud i.s paid The jutisdietum 
which the (Sivil Couit .\ci|uiieB upon a 
lefeiciico * to it uu< 16 r sec 55 of tlio Land 
Refjiisli'alion Act is that ot a Civil and not 
of a Revenue Couit .lud its decision ia 
apbjcct *lo, 1 eMsmii by the High Court. 
Mi’ssiu’ Gm.\tii. Meiidi v. Mi'sstt. Kul- 


Page 


a’fSj32 lo.fy 

. .. —- —■— proceeding. See Besoai. 

Tenascy An, s. 50 .... ...432 

La&d Begietration Act, 8. 55 —Eund Regis- 
ttalion Act {yjlof mo, n. V)*see 
Laud t Registration dispute—Reference to 
CitU Court—Conditions to he satisHed be-^ 
fore maJiing reference —“ Possession," mcan- 
sng of—Mahomedan Laxo—Dower — Widow's 
right to hold property tilPiTwer paid—High 


sdOM. . • ... M. 16 

——- —Land Reyistralion, 

'Ac}{V 11 ,, 11 . C. of tSi(>) — Co-trustee, appli¬ 
cation hy.J^r idjhtratioH—Refuiiai by the 
itersma t*ithorttirs—Civil Comt’s authority 
to direct ngislration —c’liit, maintainability 
of—lkeldratiqn of riijtit to possession.] 
Where Plaiiiliir’s application for the l•eg\)i• 
tratiou of his ii.tine as a co-trustee, under • 
the Land Registration Act was refused- by 
the Revenue authoritiee, Held —That a 
Civil Court is not c''mpcteiit to direct the ^ 
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Land Registration Act —conrld. 

fction «f tlio Hevpime aulliorit.ies uucVr 
the Laud Repidiatiuii Act, and a Ktiit 
brought hy the I’laili^ilT nith the ohjccl of 
obtaiuiiiK an older Iioiii the Court wliirh 
V’ould hriiix about.a ie-cAiisideialinu of the 
ordei jiissed liy the Ile\eiiue aulhoiitieM no 
an to olitain the leg^alrittiun the riaiii- 
tifl’a uame ai a co-liUHteo is iml maitita'ii • 
able //ilil, full her, on/lie cuii.sti ucfion of 
a cuui]>ioiuiHr, d^L'iCC onlhehaMs of uhirli * 
the Miit ym brou^dil, that tlie* I’l.nnliif 
wan nut entitled to auleilaiation of Iuh 
li(!ht to Ihe |i()HMi'M-ioii of Ihe tiustjiin 
ppity lonilly wilh the Deleiidant—this 
ortler, however, not adevtiii); ihe right of 
thol’laintift or any one else to lake action ' 
in the laue of any iiia1veis,iliou Ivy the 
Defendant CiinA'nii.M’AT Sixii iiu.An 
V. MaUADAJ DaIIAIM 11 ^'^M.II . • „ 411 

Landlord and tenant— mid un- 

nut —t'oif.struct Kill oy ilntl- C'<.ss, Iinhilihi 
to pa;/- t'(i.s Art (/A, /> t'l «/ /.sAtti, m,. 

41—Mokuran faost 1 It is ojien to Ihe 
/.elninilai and the leuur'-holiho locontiAit 
theiiiNeUca out of the jn ovi'O iis of lec. 11 
of the Bengal Cem Ai I Wheie in a jiei- 
petual molurari lea-e the uiil w.isfixid 
by a el.iiise whiJi luiia ilius " At laiy- 
iug ji/Mfls, to vit, :it« iin'.iiiiiij.tl iinitoiiii 
jituin tit Kr*. 1 fiJ-O fioin 1281 loUt"! I’u'li) 
and at an annii.d unitoiin (.oiisoliilateil 
y-iHirt of KNj.l,ri8r) of the cu'ieiil coin 
fiom llil>2 iFasli) togethei ssiih iihtiuli such 
an »e1nnn foi Dii-seiah and Hnli, I iiikhn, 

Sail, lload tcsH, Public woiks less, Ac , nil 
of whuh .lie iiiihiit il in tint \eiy Mini 
of Re. ],:.«/■ JJ<Id-Thitf the u nt.ait 
tVoea iiul pioMde tor .he eoiitingnuy which 
happened in this I ase, iMiiicly, an iii(ieai.p 
in the amount ot leriiis levied by (he >State 
*That if ally ndditionnl eets is ittiposed »i 
if the aMoUllt of uss is iiieiea.sed, tli().in¬ 
cidence of the ue>’v I niden inusl b(\ legu- 
lalcd aecoidiiig to tliehtututr M in vnami 

SAIIAI V. Ml .SSMAT fsAM.’lil XMs.s\ Bim ]f,4 
e .s 

. I " — -- "" i Landluid and /(limit 

— Kjecthiml — Nii/irt to yun—IntoieNse ter- 
niini, ptruons hivnuj,' m/Jiti, of-—form of 
nottre — Damagts—Araptmicc of iciit oftn 
{jepiry of nvliri to i/Vit if i aiiir,] An 
inlrrchsc tinniui h an exietiuf/ leal light 
which givea the owner tlieieof an ioiuic- 
diate right of entiy and, con“e<jueiitfy, 
eutitlen him to (.eivc a not.ie to <|uit to 
the tenant in jioascaaion. The Plaintiil wh« 
had an intetrsiti Uniiioi gave notice to 
•(uit, through Ins aitoiiieys, \o the Dc- 
feiid.iiit, a leuaiit m ).(Whes>ion. in the 
following leiiiiB—"* * * Weegivp you 
notice that our client will ie-p.|ie you 
to V8(»to and give up poaHcssion of ihe 
preuiisea on llie 2i)th Kehruaiy now next 
and that, aiiould you fail to eoinply with 
the, lequeat, oiir ihenl will take proceedings 
*agamBt jou to eject you fumi the pieiiiises 
^and'he will ch- 'g" yon the sum ot Re tt.'iO 
per racnRem ns damages hustuin* d by him 
during such period as you continue- in 
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4 

Landlord and tenant—rontcl. 

poBfeRRioii after the 28th proximo Held, 
it waR good elfwr notice to quit and the 
addiiioii of Iheaecond porticoi of the notice 
did not vitiate it Ahtarn v. BcUiivan, 

* 4 Ex. D 20r(1H79), foPnwed. Sradlty v. 

• Alkiuson, I. L. U. 7 JLll. 899 (1885), 

dissented fiom. /Me v Jackson, 1 Dough- 
la.s, 175 (1779', iefeir"d to. The Defendant 
hegan to iieeiipy the tenement from the 
lat April 1P04 and Rubmitted that the 
notice to quit ought to have been made 
to expire on the Ixt Match and not the 
29th El-Ill uaiy, //rid, the notice to expiie 
fii the 29ih Felruary was grad, although 
it Would b' moie usual to make the nut'ce 
'* expiie on the let Match. Sidrt.otham v. 
J/oltaml, [*1895] 1 Q. B. 378 (1894), fob 
hiwcd A riamtiff, who lias an inltrcsse 
tirmiu!, may, if Ins iiglit to immediate 
eiitiy IS inteifereil with, maintain an action 
for tlainagcR (fi.'aid v. Vhishm /ines 
Comm ttee, o‘.> W J{ (Eng.) 943 11884),. 
tfollowed. Ajioi.i'iiii; >SiiiiAU£K V. Emma 
R’- ifi.. . , ... ... .. 1059 

■ -7 - Landlord and tenant 

—Diitlaiuut— Fm'feiiure ] Theie wbr no 
disclsiinei by B of the lelatiouship of 
laiidloid uiid teiiiiut with A such as Would 
tausf-a fei leituie ot,,leiiiiury when B did 
not .'(ii.v that he held the laud as a tenant 
altliongli he ilenied A’s title to Ihe luteieRt 
of the li.ndloid, A’r case being that he 
iiequited the liindloid'.s inteiest at ccitui’u 
lent --alls Joins v. A/dh, 10 C. I). N S. 
788.»t }) 7!'(i (18811 f ir////i(»H.'i V. Cooper, 

1 AI and (j. 13.'> (1840) , tJiuff v Ftaiiioii, 
()8.‘i(ii 1 AI and (1. 1.85, lefeiicd to. JI. 

Mai III-w.SON ti. .Iajh AIaii'io ... .. 525 

— — -- , Landlord and ten- 

mit- /sindlosd jointlip intiKStid holding 
— J’ailitwn, if fj1'i"ls a diusion if the hold¬ 
ing ] Plaintiff held land in joint tenancy 
with the Defeuduuts under heihelf as Ihe 
t landloid. Th^ shuie.H of ihe Plaintiff and 
the Defendants having been separated by 
partition, the Tlefeuclauts contended that 
the Fliiintiff could not sue them for rent 
‘jointly but must bung a sepaiate suit 
1 qgainst each tenant, J/ild —That theie 
was oiily a dlvinoii of Ihe land and not a 
divi.sii>ii of -the holding and the tenants 
leuiained jointly liable to the landlord for 
the entile'rent. Dukji IIiran Singh f. 
Mus.s,. Biiinj: Sogh'ra . , ... 668 

---— .. —, ..Where the lessee^ 

agiecd‘with bis lessor to jiay rent due by 
the latter to the superior landlord but 

• failed, and «the syi^ierior Jandlurd then re- 
coveied 'a dei ree for rent against the lessor 
and sold his iiiteirst in the lease-hold pro¬ 
perly 111 execution of the decree, J/eld — 

That the sale was not the natural roiise- 
(juenre of the Iphsee's default, as the lessor 
ought to liavc ))nid ‘the rent due to the 
RUiieiioi landloid when ho came to know of 
'ho lessee’s default, and the lessee should not 
be made liable for Ihe value of the pioperty 
sold. OiiiiRii CiiANDiiA Das Mazumdab ti, 
Kunja Bf.itaki Malo ... ' ... 628 
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Landlord and tenant— 
-(Act X of1869)- 

Afl X of 18S9 — Civt\Procedure Code {Act 
XIV of 18S3’, »fct S78, ojgiplieabUity Xf] 

Tlie provisionft of sec 37^ C. P. C, bate 
DO Spplication to nuits inntituted under Act 
X of IS^. Wlusiip a T’laiiitflf applied to 
withdraw a suit,for rent and the Court 
permitted such withdrawal but dimniHsed 
the suit aud did not^ivc distinct permis¬ 
sion to bring a fresh suit upon the same 
cause of action, Held —That a fresh suit 
was maintainable. ttnaiKu Golam Maiio- 
HBD V SiVBNBRA PADA BANKB^BB 893 

(Act X*of 1859), ss. • 
16C, 161— A' of lSoO*i,irs; 100,101— 
Appro/ heard ex parte—Ap;)/ir'«»ir.ii fir rc- 
hearimj—Rcfvsal—Order if appcidable-*- 
AppUetJjilily of (Jird Procedure Cvlc (Art 
XIV of 188 J), seen /i.'iO, OliO mul S88 (?/) 

—“ SiiJliriml caime" for not apprarimi — 
Brief, trnmfer of—Vakidatmima, if luccu- 
sary—Adjoiininieiiti, plrvions if ground 
for refusing adjimrnmtnl for good raiiyc ] 
When*an appeal preferred uiidei see. KiO* 
of Act X of J8.’i9, against an oidei 
Deputy Collcetor was I’leaid l*y the District 
.fudge ee parte, Hiid —That iinders sec, 

ICl of the Act, soc-*. .''<!0 .and .')88, el 
(27) of the Civil Proecdure Cndc apjilied 
to the case and an ajipcAl lay to the High 
Court from an older ot the District .fudge 
refusing an application for the le heaiing 
of the appeal llallodhur Bi\irax\, Mohesh 
Chandia Ilnldar, S. D A.^Dccimoiis lor 
1861, p. 161, and .S'nrfai*/V(i(/ v Send Xnik 
5 C, VV. N. ‘J79; s* c. I I- It. 2Sa(\il. 

632 (1901), lelied on. t/io'rr—,lVliPtlieT 
the proposition that Act X ot IS.'iDis.v 
complete Code in itself, in (hi sanse th.it 
no provisions of the Code of Civil IVoce- 
dufe js applicable *1si^ tiroccedings there¬ 
under, may not icquirrt to lie iiualificd in 
view of the decision of tlie judicial 
Committee ill Nifmuuij Singh v. Tara Nath, 

L. U. 9 1. A 274: .s. c. 1, L R 9 Cal • 
296 (1S82J. Hauk Kri.siina MniiNiir. 
Bhusan Chandra Maiianti ... ... 8S8 

- , Landlotdand trnanf 

—A6atrnirii( of rent of jujrtion of vhirh , 
tenant did not oltaiu possession—•Baujid 
Tenancy Act ( VIII of l88/i), sirs. ^8 and 
.7-7.] Where iu a suit for lent a tenant nho 
did not obtain (xjsscssion of a.poitioii of 
the lauits let out to’linn, pleadei] that 
he was not bound to }iay rent of tha^ por¬ 
tion, Held —That he w.as ^iitilleiU to say 
so and it was not iiccess.ary for In'm to 
bring a separate suit fm ub<iicmrnt of , 
rent. That a suft undeJ* secs. §8 aid 52 of 
the Bengal Tenancy Act was not necessary, 
ns those sections do nut apply wheic the 
tenant has never been put into possession 
by the landlord. Siba Kumabi Deri v, 

V. BiriioDAs^PAi, CnswnnruY • . 1 . 76) 

* — ■ ■ Sec Bbngat. Ten¬ 
ancy A(t, h. 60 ... ... 432 

See Occupancy 

639, 721 


Landlord and tenant—conc/d. 
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See CiiOTA Nao- 
piyi Lanhi.oko and Tenant PnucEnuRie 
AfT, R. 37 ... ... ... 617* 


- , Transfer of occupancy 

holding See Chhtrai. Provinces Ten¬ 
ancy A(t, s. 45 636 


_Sce Civir, Proce- 

DjIitE Code, s. 267A* 674 

, ■ ActJVIII, B. 0. of 

1869), S. 6, See Bengal T^inUncy Act, s. 

.116 . . ... • ... 430 

Landlord’s fee—Release. See Bengal Ten- 
^ANi A Al T, .S. 12 ... ... ...478 

Lease, setting aside of.* 5ff Rei h iver ...102,3 

e 

-, Rxccutioii. €ie Be.ncal’ Mumi’II’AL 

Aci, .s* 31 . . . . .. 5 ] 

- *. Vf Vl.IlL"! I’lOlt PROPERTY .. 6.3 

Leave Sir LurTEiis Pati nt, i l 12 . 705 

-to bid—Step ill jid of execution. Sec 

LtMi'i.\3 i()N AS'i, Si II. II, Art. 179 .. 621 

Leive to .appeal, .'>Vf pRiM’Couxi TL "*1081 
— withdraw. Sii Civil pRocErirnE 

.)iii., s K78 fi,jl 

Lefacy charged on immoveable property. 

A'cr jMoiiii.\i,K ... • ... .. 09’3 

e 

Legal Practitioners Itc.t—L<gid Practitioners 
A<t^XVI^Iof 18!4i), -Uiiprofissional con- 
dvit — ''ii‘jaiioi —ihikteai ■-ItPaCical of li- 
rcmt J '1 In' ifiiciial of Ihi^licciise of a 
legal pi .ii'titioiicr iMiiiiot he lefused on the 
^iieie siis|iicion tlicil lie was implicated in 
.iiid I'livy (o till' M'lyhiig ot .moii}tiious 
pensions HI,iking ‘■I'lious ullcgatinns against 
a Suh-ilm-iional Dllii eiyiiiil nlher Goicrii* 
lni'*l. olhi'Pis Jn MU! MATrKU’ OF H\uu * 

Nii’.iM IN 1 ’Ro.sad Moll\s 11 919 

■ 

■--« * -jj-, S. 3 Sie%. 36 8 12, 

, , • • 843 note 

-•-sS. 13 ^nd 14—, 

Legal I'rariilioiietu Ait (XV/ll of ISiO), 
siis 1,1 and l.'i ■I’li^ider — I'lipiofissioiial 
conduct—Jlifustil of hriif for political 
reasons — Rii/hl *to rrfu.\e - Reasons fir 
refusal iiiuit I’l statu^—Right to move High 
Com I to oiiasli proi'f I it I iigs ic/un called 
upon to ’siioii' iiiii'V] A pleader is not 
hoiiiid to iicfeiit a hi let qlTeied to him, nor 
to state lli-s icasons foi icfusiiig to accept it. 

A plciider having tefuscil a hi lef otfei ed to 
him w.^s suh|ei'tod to sli lugeut examiua- 
tiiin to dAselooL' Ills reasons, and on its 
appi'f.iTiig thill. Ins reasons were political, 
piocccdiugs’weie slatted against him under 
,tlie Legal Pi.actitloners Act and he was 
cf\lled upsii to show cause why he should 
ijol he lejKstrd to the High Court for un- 
pi (ifessioual conduct. Without waiting to 
show c.TUse the pleader at once moved the 
High C*)urt»Ui quash the proceedings, 
y/f/d—That he was entitled to do so T^et 
thei e was no i ulo ot proecdure to justify • 
the examination to which he was subjcc'ted. 
Nauin CiiANiiRA Das G( J'ta ... 381 
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Legal Practitioners Act— 

--, S.36— Pruf- 

*ttlionei.t yirt (XVlU of IS70), act li!— 

Tout, dfi'lnring n /«>vo» U) he—DntnH 
Judijc to tall cvii'ticf hiin>~iI/—Po}ier to 
direct Miin\if to tail', it (>jij)ortiiniti/ to 
alioic niHif —PiiicCiInrP v/iiii Mvnaif ana- 
jiCits iipntoii to hr n tout ] Sof. flti of tlio 

Arl i'l Ilf'a finnl naluio • 
ftiifl itH pniviMniiB muhl I’C sti icily nml r p- 
ci'^ply ooiniilip'l willi ‘It i'h only the linh'ps , 
and oLlipr ‘Mlipcm Hpeci.illy ine^itioned in 
RPC 36 Ilf the LcKfvl Piaptilmneia’ Acl who 
can fiaiiip mid piililnin a lint of toutu Riid 
they ('111 only Immip iind ]Mihh'>h 'sucli a list 
■when it h<is Iippii pimr/l In iheir i>dl.i'<fiic- 
lion liy cviilpui-c lakeii .uid henid hy fliPin- 
i»el\ps that ilip |ii‘i"i)ii wlioio they pioj.osfi 
to luilude 111 the li'^t h.iIntiMlly netM rr a 
tout. A Distri'-I .liiiluci has no iiowpr to 
deleg.itc to tlip Itiuiisit the sppliiU Htatu- 
Inry poweis cuiifpiied upon him by that 
Bprlioii _ W lieu a lluiiRif^iciH reason to sus- 
]ieel Ill'll any iieihoiils .iili' •• as a itoiit he 
f-hould infill 111 the Distiiil JuiIkp of his 
niRpiciiiiis hnu lh“ name's of wil- 

iips'.ps and le.iviMg it to him to take and 
hear evidence In the jia'I'ii'h oi' PnASyVNNA 
Ki'MAuDv.s S4?notp 

—-• -S. 36 — l^ll|nl Pc leli- 

tloticia Act {KV/II of taCca .>, 30 — 
Dialrict Murjut^otc d^c/ncnig la pcraoii to 
hi a tout — Proudinc — I’lisonnl luijitiiy 
uccraaniii — l'fiiioituiiili/ to anov' (ftiise ] 
Itetoie proceeding to dccliire a ppisoii to be 
a tout, the Itistrict Magi'-lntp should hiin- 
«elf, make an piii|Uiiy as to the peisou’s 
aiitpeodciils and gi\>’ liiiii an o|ipoiluiiily 
to show I ausp. #AVheie a >Suli dniAional 
, OHicei I'.iJled on k pel son lo show* fiause 
why he f-li'mld m't be declined a tout and 
h»- siiov^ed canse and the Sub-i^visional 
Otlicer aticr recllll^jnn PVideiice on brttli 
Ride.s sit^iinitlej the pioeeedings with his 
icpoit to llni lb-tiii'l, ^fagi'liate and the 
latter afiei poiusing Ilii'iii passed oiilei dc- 
claiiiig the pci sou ^ to be .1 tout, the order 
was acl aside, hii the. mciltir of Madhv 
Ptrahud, Co N (It'OI), followed. 
OHAKDI ClIAltAI' IIJ'.V- ... ... .'•'fj 

Legislatior to.eztingaish righi: to carry 

Jlium cultivation uutbule settled estate. 

ScB Reg. Ill of 1S91- ... ...l.'ino 

Letters Patent 1865, cl. 12 —JnriadiiKwH, 

iminr of—High I'ourt^ /jHter^ Pateiil, 
I36S, cl. Acuie muiir—Sttp 171 the at- 
tioH, a iciiirfr of plea in bar to juriedietwn 

_ PoKcr of Rrgiatrar to grant /entif—Ultra 

vires] The Kegistrai of the High Uouri 
has no power to giant leave to limtituti! a 
suit under el. 12 of the Lettha Paieiiti.if 
1865, and his acLiuii iii so iloing is ultra 
vires. Lalitewir Siug v Maharajah Sir 
Rameaaur Sing Bahadur, 11 tl. tV N. 64f : ‘ 

8. c. I. L 11. Cal. 610 (1907), followed. 
Thcic is no distiiietioii betweeu a case 
_^heie no leave luib been gtanted and a 
case wlicre leave has been gimited by a 
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Letters Patent—'-onftl' 

person not entitled to grant the same. 

The objpciion that "the leave waa granted 
by the RpgiBtftar or Master is one which 
can be vvaived'by the Defendant by taking 
r any step in ‘he proceedings before applying 
to have the action rflsnn'sRpd. Moore v. 

' 2.6 Q. » D. 244“ (1890), and 7n re 

' Jouea V. James, 19 L. .1. (Q B.) 257 (1890 , 
followed. A. .T. (XiNn v. The Skcre- 
TAUT OE State fou Indiv ... ... 705 

1865,1 cls. 9 and 10. See 

Mandamos 873 

-'of administration obtained by 

Qraud. A'ff Administrator ^ .. 802 

, , apirfication of 

—BonA Jidta —Di«crctioii of • ouijt to re¬ 
fuse. 'See Prouvte and Administration 
Act, 8. 41 ... . . 747 

_ ' ■ --. See UionT of 

SUIT *. . . . "... 738 

lAhB\--f‘ihrl—Privilege—7’rnde proteefAie so- 

a eh ty—Information aa to jmaition ofliuaineaa 
men aupplii d lo siihsei ihirs for consideration 
— ViJiiiilicring of nfoinuilion—Welfare of 
aociily not SCI'id hi/ slick hiisincsa—Ameri- 
ciin nuthoriliis, 'lalucof] The Defendants 
carried on tli/* busiiipss of a trade protec¬ 
tive society, their business consisting in 
olibmiiing infoiiiiatiou with reference to the 
roiiuni'ri lal st.viidiiig and jiositioii of [icrsoiis 
in the State of New South Wales and else¬ 
where and in communicating such inforira- 
tior coiitidentmlly lO suhpcribers to the 
ngency in lespoiisc to .specific and confiden- 
ti.il piiiiiiiry on their part, Held —That 
the Defendants are leally to he regarded 
as vnhiiiteera iu supplying the information 
wliii li tfiey pnifesH ti> luvc at their disposal 
and their iiinlWe in carrying on the 
liusiuobs is splE-iulerest. Tliat having rc- 
gaid til the methods which will be 
• naturally iidtjpted in carrying on such a. 
business it is not for the welfare of society 
that the protection which the law throws 
around communications made in legitimate 
self-defence or from a bond fde sense of 
.duty, should ho extended to communications 
made" fiom motives of selfc-interest by 
persons who trade for profit in the charac¬ 
ters of other people. In cases which are 
near the line and in cases which,may give 
rise * to a difference ot opinion, the 
circumstance that the information ^ 
volunteered is an importsiit element for 
consideration. Held, in an action for libel 
brought a|,aiiiBt ^he Defendants by a firm 
in respect of whom the Defendants had 
made eonimunications to a subscriber, 
that the same wei o not made on a privi¬ 
leged orcasiuii. American authorities not 
followed Toogood v. Spi/ring, 1 C. M. 
and K. 181 at p.'193 (1834) ; Pearaev. 
Pearae, I Do O. and ,S. 13 at p. 28 (1846), 

. relied on Macintosh ». Dun ...1053 

__, Hcirspajicr libel—Publication for pub¬ 
lic benefit—Fair and bond fide comment, 
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' Libol— eontd. * » . 

•what conslitutci—AdMlniitmion of juttice, 
how far malMr* for romnwnl —Alffgntinru 
offmU to be'dintingtmthfdfroni fommoUi— 
Imputation of criminal offence not comnicnt 
-^tivilcge—Matters per be lihdlnm— Want 
■of jnstijuiaJion, effect ^—Defamation* of a 
doss— Rights of individnah of ihcflass— 
Limitation -Judge of fact and law, diitg fyi]. 
The aclmiiiiHt»alinn of juBtiee is a matfbr 
for fair and bond fide diacuHBion, liut news¬ 
paper writers have to be careful as to I,ho • 
latiRUBRe ihe^ use and it is essential’for 
them to differentiate, between eumments 
and alloKatioiis’of fact* in wljich latter,rase, 
citlutt- the truth of. sueh allegations nr pri¬ 
vilege must be esbablishad in order to sue- 
jlssfully defsnd an action for thf pSblica- • 
•tion of the libel. Impiiliijg to ii prison 
the commission of a cnminal offence Ogott 
not come within thJ range of fair comment. 
Wooilgate v. Redout, 4 F. and F. 202 at 
p. 223(18(1.’)); Vf.*v Tanfield, i2 I. V P. 4Sl; 
Davies V. Hhepslone, App. Cas 187 at 
, p 190 (1886); Ilvntfr v. filiarp, 4 F ,and F 
98.3 at p. 1006 11866), Popham v^RirUmi n, 

SI L .r. Ex. 133 at ft 136 I18(>2), followed. 

In the case cf a libel agains|. a class of 
peraoiis, if the description in the libel can 
be shown to be applicable to one of such 
persons, that,person in.iy bring an .iclion 
for damages for the libel, i Le Ffiiii, v. 
Maleomson, 7 H. L. C. 637 (1848), followed. 
Several Plaintiffs )oinci> to institute a 
suit well within tlio presetilieij period of 
limitation : on* an Jlijectioii being raised 
as to, miajohider of parties »nd of causes 
of action, the plaint w.ts .imeinled by 
striking out the iiaiuos of all the Pl.untiffs 
but one, who elected Ip continue to estry 
on the suit so instituted nilliin time • J/tld, 
the suit wiAsnot barred. Sattdes v. TI7W- 
smith, (1803) f (J. D- 7?V followed. Per 
Ilarington, J—A .Judge in this country 
exercising the junction of a jury would be 
bound to diiect bis mind to tlinsy consi¬ 
deration to which,* had he lieeii summing 
un to a jury, he would have been bound 
to direct their minds to. A. S. Bakkow 
V. Hbm Chandua L.miiri ... ' ... 490 

Licenat- SccEasemknt • ... ’ ... 960 

_of muktear, renewal of. See 

Lkoai. Pbactitioneiis Ai T .. ...919 

Light— (Ancient’light), See Basems-nt. 

Limitation. *Sce Cotj^^KinnTrox .. ... 6Q 

_______ Application for ‘assessment of 

mesne profits. ,5cc HKEoiiriON * ... 3 

-. S« MonioAOE ... ... 107 

-Act, 8. 6— Limitation .Iff (.YF ^ 

of 1S77), secs. 5, IJ—Appeal filed out of 
time—Bonh fide mistake^ of pleader in cal- 
evlcdion — A^liealion for admission granted 
ex parte by a Division Court—Apphcaiion 
for discharge of order by Respoiuient — 
Delay —Coats incurred by Appellant.] 
Yrhere an appycatiou for the admission of 


• Page 

Limit’atitrn Act —eontd. 

an appeal which was filed out of time by 
two days was Iieai d rr prtrtc before a Divi- 
' sion Bench and admitted,* //?/<>—Tkat 
though the order was not conclusive on the 
Respondents aiM they are entitled to object 
to the admission of the appeal at a later 
stage the Older* of the Division Bench 
admitting the appeal shouM not be dis¬ 
charged wh6n lio facts which were noij 
* before that Bench are urged on behalf of 
> the Respondents , Held, further, that on 
tlic faets of the present c.ase, the order 
admitting , the appeal should not be 
diseliarged inter alia because the Respon¬ 
dents* application was made after the 
rccoids ha(>hern piiiited anil co.sti»iiiourted 
by the Aiipell.ints, altliougli the llespoii- 
dents apliearcd to h.A'R become aware of 
the, filing of the .ajiiie.!! out of time shortly 
I a^tei it w.t» filed Per Woodroffc, / —E.i*h 
ease must b<‘ decideil on its own facts. In 
this ca8e.J)e-,ules the delay on the p.irt. of 
the Iler,poiitleiits in bringing tbeir objection 
befoul the Couit, there w.n .t bondfidc 
mistake of ealeiilritioii on the ;).»rt of flic 
Appelbuith’^ile.nler which led lo*the delay 
in filing the appeal Bisiiknuut Tk\V.\iu 
V X PullsHM) Dl'llVt . ..25 

_—I j} §s—D/.ipii,<.'iession—Action 

in f/eelf/iCnt, peenou', -Issue hetueen Difn- 
d*nts—())^jinal mid Appellate /iid/ments, 

* period intCTVCO I fig --Right of action 111 
.siifpensc—fiiviiiation^ Act (.let .V F of 
l.li/'), sres !l anil I j, Sell. H, Alts. /}« 
foici I'i'i] <’’8 heiis brought a suit for 
possessiiii) against the respective hens of 
B and M, cl.Bining a ceitaiu shaio in a 

• eertaiii jiioperly in the possession of the 
hen's of B [Ti the juil^nient in eiic action 
pronounced on the ‘iOtli Apiil 1963 upon 

, ail issue 1 .liscd by tlic Defeiid.a»jts the heirs 

* of 15 .as between tliemselvos and their co- 
, Defemlaiits the he,ii8 of*Al, it was declared 

■ tli.it the latter wsre^ntitlod to a share in 
the luopjrty. The Appellate t'Jurt set • 
.vaide on the 2,iiid February 1901 the 
judgiiiAil of the lower ('ourt, so far as it 
lffected»M’s lieiis, on the grouud that in i\ 
suit in ejectynent, no decree could be made 
agiuiint .1 co-Dcfendiiiit M’s heirs, then, 
i.m the 14th November, 1901, instituted 
tliA suit for a declaration of their share 
in the (iri-'pci ty, for possession, partition 
and other reliefs, stating that they had 
been dispossessed ou the 18th January 
' i,! 592. 'The lower Court dismissed the suit 
( holding it to be barred by limitation. 

Ifild on lyi/jcnf—The Plaintiffs were en¬ 
titled to deduction of the period between 
Mic 20 April 1903 when in the previous 
siyl they oblalueil a decree in their favour 
'*and the ‘22nd February 1904, the date 
of the reversal of that decree by the 

• Appellate C'oui t, their right of action 
having been in suspense in the iuterval. ^ 
Mussamat Ranee Surnomoyee v, Sosbee , 
Mukhec Rurrnonia, 12 M. I. A 244 (1868!; 
i>r«n Nath Roy Chotedhury v. Rook-m 
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Limitation kct—emM. 

Hf/jum, 7 M. I A. !i57 (1859), referred lo. 
Quarc —Whellinr nee 14 of ‘(lie Litnitivliim 
A"t Ik apjilirt.lile to llm ra-e A Court 
(jU|;ht to relieve |i.>rtiPH ngaiiHltlieiiijuiitioo 
occftHioned liy itH own arhs.aml overMi'liU 
nt the iuHtiiiien of the |ui ty aealu'-t whom 
the relief H Ki)ii(,'ht Piiilnuy v. IlVicn, 

6 VcHcy 92(1801); Past Iiidin Company, 

^ V. Cam/JiHii, 11 lllioli 187 (1<1!17), refeircd 
to. I/AKiiAN Ciii'NDin StN V Moimn 
Sudan Skn ... .1. .. 826,, 

-j, j';_ ",Sfcs. 5 *... 25 

■-,8 14 - l.imit'iliun A<,1 (XT 

of I'lfiUr tnn'Uitliu " ami 

"unahlil III iliriil' " didiiiflwii bitivfcn— 

" Smne uthrr lanff of Ihe fi/c iialuie," 
vliiilis—Ait Vllnf IS'iU—Non ,\nil —.l/i'i- 
imndcr if imHim and I'dHii.v of mtion — 
Prosfculi'd with due dilin'tue ”] A 
riiimllll' nmnot he said to have lunseeiitcd 
,a suit with (Imp dilii'enee within the ine.m- 
in^ of see It of the liiiiuttilion Art 
(X.V of 1877) w'lieii, owin;; lodiin own uej'-. 
liltPiicG or default, the 'iiit is so framed 
that the,'.'liui I cannot tiy it out on th' 
inerits. An im|iro|iri loiiKhV of paities 
nr of causes of acliou is nut " a caVc ofs a 
like nature” contriu|ilaled to f.dl within 
the meaning nt sec 11. CItund'r ifailhub 
I'liiiHrrbnthi v. Ilhsnitarrr Dibia, 6 W. It 
(Civ R ) 181 (IhM!) , Hai Jumna v Bai 
IMa, I. L. It 10 Horn OOf<(l\s6), 7ol- 
lowpd Deo Pcnltad fhiai v. Pirfab Kamr, 

1. L, It. 10 Cul. 8t) (1 li83) . Malhnm ■''iio/ v 
/j’/ioimat 5 i«. 7, 1. L It ‘22 All ‘>48 (I'JOO), 
dissented fiom. Mollil Kijiait //nsioiii 
v. Sh{n Persbad Siiiy, [ L K '2'i C.il 8‘21 
(1890) ;/IrM/i V Patliinnmu, 1 L It ‘2'2 
Mad. 4,91 (1S97), dislOi^i'uishcd. Thk 
Indiv.; Pl IILI.S 11 ) ns Lii v. Sa.uiel 
C uABLus Ar.Dniai: , l7'i 

---^.'s.'14. Sii s 9 >26 

, Sl i4. A r CiiOTA Nai.p™ • 
L.Ui'DLniU] A.ND Ti-VvN't Prk RDLiiK Act, • 

«, 37 .«■ .. 617 

8.14. I'Jcf Cn-it PKi CEDL'lll. 

Code, 8.373 .. . . 921 

-, s. 22. BKMIAt, Texan- 

Act, s. 106 

F. 22. ‘VtC 'Ma1I()MI;PAN 
Law .. » ... 84 

-, Sch. II, Art. 14 — Limita¬ 
tion ah (Xr of IS77). Srh. 11, Ail. iJ-, 
Alluvial HCmlion—Scttkmi U i/klfas unhid 
land—Suit to sit aside an oidir refusing 
settlement— Rig. IX of IS.‘A ] A suit to* set 
^Bi'de au Older of the ComuiLssioucr refus- 
itig to m.ike .1 settlement of I/cs nieUil 
laud with the PliiiiitilT who eliiiiued seUl^ 
meut of it as iin acrietiou to his jtde is 
governed hy Ait. 45 of Suh II of the 
Limitation Act and not by Art 14. Abdul 
Kadib r. Pamdd Miaii ,. .. 910 

. ' ~ " -, Art. 38 -Limita 

(ion AcllX V of 1877), ic/i. 11, Arts. Sn, SO 


Limitation Act—cwf'*. 

and 40—Ficliiious landlord and tenant— 
Distrain—Rimovnl of crop—Suit fir da- 
mages—Tlrcspass—Convtrsio'il^ Where it 
waa foitnd that the* Defendant had set up 
a lietitiouH landlord and a fictitious tenant « 
in respect of the Klaiulill’s holding, and 
having ohlaineda piocess for distraint from 
Com t, eaused the standing critps on the 
< ipihtiug to he distrained and subsequently 
cut and removed them, Held (Per Uami’INI, 

C. J. and Qkidt, .1)—That the Plaintiff’s 
suit for damages in respect of the above 
acts of the Defendant fell wit'hvi Art. 36, 
of the Second Schj'dule of the Limitation 
Acti Mahesh- Chandra Das v. Hari Kar, . 
91’. W N, .376 (1905 •, followed, ifwyun 
Jha v. Dnlliin (Idah Koer, ‘2 C. W. N. 26j): 
s. i'.*I. L. 11. "25 Cai 692 1398', referred 
to., Per Do.ss; J. tamlra)- -That so far ad 
tl'! Defendant wrongfi^lly entered on the 
land, the suit was governed by Art. 39 and 
in regard to the removal of the crop after 
it was cut, the suit was governed by Art, ' 

19 oi the Second Si I\pdu1i of the Limita¬ 
tion Act. Sbipati .Saiikar 1. Habi Kab . 1090 

Alft. 39. See Art. 

...1090 

. Art 47- Limita- 
lion Ah (Xr of 1S77\ Sell. 11, Art. f7— 

Suit to reeotrr pto/ieHi/, the Hubjecl of order 
under see. 'I'fO, Ciiminid Proecdiire Code 
(Ai’t r of iSOiy)—Liiiulation -Parting 
point—Rale issued bi/ High Court against 
Magistrau's order — '' Pim{ order."] For 
a suit to recover jiropcrty, in respect of 
which .III Arder under .see 145 Lf the 
Ciiminal Procedure Code has been made 
the period of limitation runs from the date 
of the order of the Magistrate and not 
from the date on wliirh a yule is-sued by 
the High Court sinder sec tS of the Char- ■ 
ter Act against the M.agiiArate's oidcr was 
filially disposed of. Jaoan.n'atii Mabwabi 
t). Undal CuAL Co , Ln. ... ...840 

- —Art. 49. See Aht. 

36 ... ... ... ...1090 

-, Art. 49 —Limita¬ 
tion Aet (XT' of IS77), Seh. II, Art. 49— 
(lorernii6iU promworg notes held bg^fh- 
findanl far I’liintiff—lViongfid disposal of 
notes — Pledge—Subseguent demand and re¬ 
fusal—IVrongfid detention when conwen,, 
res] 'rue Defendant wliu held cpitain 
(lovernmcnl. pri'Uiissury notes in trust for 
the Plamliff, {tledged l]ie same for his own 
purposes and> later on when asked by tire 
Plaintiff refused to deliver them up. Held 
—That a suit ,by the Pltmtiff ft recover 
the notes or their value from the Defendant 
was governed by Art. 49 of Seh II of the 
Limitation Act and time commenced run- 
iriug from the date of refusal, notwitli* 
ftaudiiig that the Uefendaut had wroqgful- 
ly* parted with the notes before that date, ' 
The detention of the notes became wrong¬ 
ful from'the date of refusal to deliver them 
up. Wdkinson Vi Verify, L, K. 8 C. P. 209 



Voi. XII.l 


. INPEX OF OIVIL olsES. 


Iv 


I 

Limitation Act— coniti. 

(1871), followe(^ Qopal Ciiandh^ Bosk v 
Scbbndba NjIth Du';r ... lOlO 


f 

- . 

—Art. 89. 

See Ac- 


COUNT ... 

• *1 

... 

• 

820 

• 

-, Art. 91. 

See Be- 


NAMl TUANSKBU 

... 

. • 

(162 


— . Art. 106. See 


PARTNEBSUil’ 

... 

a.. 

4/i5 


—, Art. no. 

See A at. 


116 ... • 

1 


721 ‘ 

”■*— . 

- ,*Art. *1115- 

—A iiuit 

% 


lo recover (lHmftgcB"for‘lire»fli of coven- 


nu^s contaiueil in a lea^, (lie tcio^s of , 
which were eirrtioriied in a roffinteicfl fnttaA 
executed by the lessor only >1 Rovei iieu^hy 
Art. 116 of Sell II o{ the Liniifation -\X 
Amhafarana v. Vatjuran, I. f,. R. 19 Mad. 
r>2 (1695) : Knttumm v. \’iilliir Zamindnf, 

' 1 L. 11. 2 .'! Mad. fiO (1901), Zumindnr i>f 
Vhiutyram v. lit^nrn Suri/ajintnyanit, f L 
'll. 26 Mad 6S7 (190r, telied on. Afinji v , 
Ntltanthii, 3 Poiii. L. 11 667 {IJfOD, dis¬ 
sented from. OiKiMt’ CiiAMiKA Das r. 

Ki.'njo BKHAit['MAr,o , f (i- 2 R 

• 

-, Art. 116-A suit 

forrecoveiy of ■royalt}) upon a registeied 
doeuinent is eo\criied hv Art. ft(i and n*t 
not Art. 110 of Sill II Ilf the I.iinitalion 
Act. The Uaniqiuii Coni’ A.iinciiilinn v. 

Jadu Nath (ihos>‘. I-, 1.. 11. 9 C.il 11(1 
(1892), followed^ Biioi-a Na'iii ])is v. 

DukoaJ’iuisaA SiNi.ii • 721 , 

■ ' “■■■ ■ , Alt. llfi. AVrAc- 

consT .. ^ syo 

-, Art 120- if'cf 

• ^ PABTNKKbHll'*» ^ ... , • ■ • 

-*-, Art. 121. Ae 

Ukvenok Salk Law, s. .3 . 1029 

. I Art. 125. t 

HiNDU Law .. ’ ... ... S 57 

-, Art. 132. See 

Account ... . , 820 

-.Arts. 138 and 142 . 

Sec QROTANAOPUU LANt)LOm)*AND 'rKNANT 

Prookiiuue Act, .s. 37 •. 617 

■ -, Art. 142. Sec 

(IHOTANAGPUB I.ANIll.om) AND TliNAM' 

pRocEDcnK Act, s 37 • t . .617 1 

-»--, Art« 142 and. 

144. i&es. 9 ... . 326 ' 

- f ---, JLrt, 144. Set s. 9 :i26 

-!-^ Arf 144. See Be- . 

NAMl THANSliKIt ...... 662 • 

---, Art. 179— 

IfidonAel (Xi; 0 / imh^ch. II, Art. 170 
—Step in aid of /.rmition — I.eairia bid qt‘ 

' m/e—Prayer for amount ltd to be set ojf 
againel decree.'] An application by a dcciec- 
hnldcr in which he not nieiely asked fur 
leave to bid at tiys sale but further prayed 
that the amount which he bid might be set 
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Limitation Act-*cont/(f. 

j off agaiiisL the decietal atnoiml due (o him 
wa-i n step in aid of executiou within tiie 
meaning of AiJ. 179 of Soh. 11 of the 
Limilntion Aet Sii)an Singh v. Ifira 
Singh, I. L.*R 12wMI. .309 (I8b9), followed 
Tioij/olya Nath Base v. .lyoti Prohash 
Nandi, I. L,U.,30 Cal 761,‘ 769 (1903); 
Ifcra Lai Hones' Diri/.i Charan Bote, IQ * 

•C. W. N 209 (190.6), referred to. Naha- 
Dll' ChANIiUA MaIT'I Pi BeI'JN CltANDKA 
PAt . ...' . ... ... 621 

« 

Locus standi of eo-exocutor lo cliallengo 
gcuuiuenesH of Will. See Will ^ ... 073 

-. ftrWirL .. .. 808 

. • 

Mal-admiuistration. See ( 'ouiit ok Wards 1065 


(f * , * 

iVIahomedan Law —Mahnnudan Lav —ll'i/r’s 
death in hanhamri hfr time—Brfrred 
doiiCi — Il^/ht arrruen to III in, of vl/i after 
jfir iluiiji—Citn\i of iHtion ’not joint -Suit 
hi/ oiir of heirs—(Hher hrirs. aenssaiy 
j,trliis—,lo{iiilir of an liCir iiftne time — 
Liiaitation — l.iiiiilalioii Art i.VT of Ls'il), 

Sfi* .‘*—,lniiit ruvenant— llight of netion 
iilirn joint and iiliin sivnal ] Wlicii a 
M.aliiiiiied.iii wife will*li.is not been divoiced 
by liei liyslhuid die-ifili mg tlie liuslsaiid's 
life-lime, the iiglil to sue im lierdefeiied 
douei .leiii.r^ fui lliefii>t lime to her heirs. 
Tlie^i an .e of .vrliim im imt a jmut one and 
.iliy of (lie lieim iii.iy sffe the hui.band sejia- 
i.itely fill Ills III her-.hare Hut in siirli a 
suit I he jireseiiie of all I lie liens ii iieces- 
saiy 111 Older effectu.illaj and umipletcly 
In ad|iii1uate upon the claiips of the 
‘•eiei.il lieiis ^fheie in a suit by uie sueli 
hen, one ol the rciii.iiiiing lions WilH not 
made .x p.ii ty Difciidaiit Mil aftci tlie period 
*if limitation appln.ible ti>.tli<« sifil li^d ex- 
jiiied, 7/</(/-»-Th.it .see. of the I-imita^ 

Moll Act was 110 Khr to the suit, ns no re- 
‘hef was sougtit .ag.niTst tjie latter njnl her , 
piesencc w.f. onl}* iei|uncd fm the riroctual 
and eomylete rsljiidieatiiui of the elamis of 
the se\ ei a) heirs Si mhli —Kveu if (he luter- 
esf of tli^hensof (he dcreased n.is a joint ' 
Intel est as tlie Dhli'iid.ml, the husband, 
wr,J«hiiiiself one of (lie heiis, I he cause of 
actio^i must I'c taken to ha^e been split up. 
6l(iokM[Jn:,,.l.—.The (juesMon whctlicra 
ei'iitiaet is joint 01 seveial or joint and 
several is a ipiestnin of intention lo bo 
deteiniined by eolisideiiug not only tho 
l.ii(5,'uagc* but al'o tbn iiiteiesls and rela- 
tion}ol tlie ]i.ii ties. It is tbc intention of 
the jiarlics that the oliligation is to be indi¬ 
visible Iheie is a joint light whieli lo vested , 
in'seveial peis ns and wliieh must be en- 
f(»<fil by them jointly. Maiiamkd IsiiAii 
p. Shukh Akamul Huq ... ... 84 


-i—-•—■ , flift— Alahomedan Law — 

Gift —Mar/.-iil mout— Right tint do be ap¬ 
plied — Practirr. wlure ronriirrent findings 
of fact are nnd'r eoiisidcration ] Where 
the (juestion w.*s wlicllier a certain deed * 
of gift iu.vle by a deceased Mahomedon 
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Mahomedan Law— 

(1o/ior fx\ favncar of Iii'h hon wah invalid by , 
reaion of the MnlinniedAn T.aw of Mnn- 
til-moul relating to f^ifU ni ulc in denlli ill- 
neas nncl Iho Ooiirta in India applied the 
teat wliieh wan treated aa^ deemfve on thia 
point, viz, was tlie deed of gift executed 
^by the donee under npprclipio>v>*i "f dfat.h '< 

—their IiordHlu'pa held that the teat apjilicd 
wna the light one. Fatima Diit' v. Siikikii ' 
AhmRU Dt'KSlI .a ,* ... .. 214 

. . -!•, Moliomcdan l.nw — IFa- 

habix, right of, to wnrihip at iHasqtw — Hts- 
trirliona to its (ifrfisc—Sjtfeml didie-iliou 
of mosipfi for me of a pm tieuhtv, sect — VaJi- 
ditgl (/loi'ir—Wlietlier .accoiding to the 
Mahomed All HiclehinVlieal law, ainoa(|ue ean 
be apeeially dedicated for the use evelusn ely 
o1’ the HAiiafi aOet of Sunni M honiedana. 
I’eraoua belonging to the nmil-bil hiidi (tir 
Walnabi' sect of Mahoinedaiia aie^ entitled 
to woihbip at uioaiiuea ehicHy u.sed by the 
Hauuri aeet and U'C the loud tmiet] nmin 
and raiae tt\c lianda above the knee duiiiig 
vi'erahip Atfi~uJluh v A'.itn-iiljnh, 1 L Rl 
12 All 404 (1880) ; l^n-J Kmiia v Movhi 
naksh,) L. R ]8CaI.418 (18'11), leliedof,'. 

In making a deelaratoiy deciec that the 
Pliinlillswere entitled 'o woiHhip in aceoid- 
aiicu wilhthc Wahabi lituala, tliet.'i urtiin- 
poa''d theeoiidit’oii that in exeuising thia 
right the I’laintills aliould not iiltei ru]it or ' 
disturb 1 he worship„9f otheia. Moli.' ik 
Annus St iuian r. KiniUN Ar.i 2t0 

_ — Moltovmtd-in Lun — Pre- 

f 7 «/i<ion—Tahab i-mowRsliibit tuiil talab-i- 
istwhad —i7ii»e'ffi'<n«J/7 dcLhi, n qu'Sfiou of 
fact—Ae*ion for jnr etnplwti—CUtimmits ‘ 
eo-sha'ers as well os fnorlqni/rPs—Ihjiosit , 

of vwrtqnqt viontq la t'ouit hii pnnhaMr — 
WithdiMWai, .I'V, elnmintx —U’riiei of, 
c^iim] Theiight^of |iie eniptiou must be 
exercised, and elainih >iceessary to give t 
effect to it must he nude with the utmost • 
promptitude, and any uni ease i.able and 
unnecessary delay is to be coijstrued as an 
election uot to pre-empt Whether theie 
has been such delay is a iiuestlon to 1 c 
determined upon the faits of each jsiiti- 
cular case The Plaintiffs, in this case, 
claimed the i ight to pre-empt hy re.ason' of 
their having previously acguired a share in 
the jiioperty. Tliey had also o'bt.ained the 
transfer of a zarjicshgi moitgage binding , 
the share the sale of which was the occa-^ 
sioii of the present suit In the caurse s>f 
the suit the purchaser. Defendant, deposit- • 
ed the mortgage amount iii Court and Mie 
liiame was wiihdiawn by the I’lAiiiliff. 

Jleld. that until a decree for pre emptiwi 
w.as made the purfhaser owned I lie la,\nj, 
and had a light to leleein , «nd that the • 
taking out of the money by the Plaintiffs, 
as mortvagees, was no recognition ofwiny? 
thing mni > th.ui that, and was rjuite coii- 

I ■iatentl'svith their tlaiin to III p-empt. 11 a u- 

,NATH ttAKNiA u. Ramoiiaki rHOWnilKV .. 419 

_ Mahomidin Law — Divo.e. 

—Marriage confracf, option of talak given 


Mahomedan Law—ooncfif. 

to wife ill—Exercise of mlion—lMay, 
effeH of when not wn^rcMoiwiife.] When a 
]iower is'given to a Mafiomedaii wife by the 
marriage contract to divorce liciself on her ' 
husband’s marrying'again, if ^he huabaVid. 
docs marry again, she is uot bound to exer- 
,ar.KO her option at the very first moment 
slfc liears of the news. T^ie injury done 
to her is a continuing wrong and she has a 
' routinuing right to exercise the power. 
Alelr Asluuf Ali v. Meer lishad AH, 16 
W. R, 260 (1871), followed. /Tamidoolah 
V Jfaiiunnissa, I. Ik. 11. 8'<'al. 827 (1882), 
rofeired to. 'I'he rples,relating to the,exer¬ 
cise of a power /;f divorce given to the 
wife ky (he hiisband after mi^iiage shouki 
not govei 11 the exercise of a similar power 
giypn in the' inairiago contract itself.' 

Iltid —'J'hai the tlela^ in exercising the 
powei in tliia case was nob unreasonable. 
.SniMATi Atatunnessa Brni v. Kauah Ati 907 

Dower. S'.e Lanu Reois- 
TRVTioH Ari', s 55 ,16 

Maintenance of Hindu widow, ire Wit.i, 808 
Malice, Mai.uioos uiidsecution ...1017 

-. .IfcToaT .. ... 973 

I «' 

Malicious proSdcution— promm- 
lion—Suit for dtmagrs—Prnstmtion started 
hy Police upon iu/ormatlon from Defendant 
— lUal prpsPnitor lmhle'\ A private indivi¬ 
dual upon wliuse iiiforinaliou to the Police 
a prnsceulii.'i was started cannot escape 
liability for daqiages for malicious pro e- 
ciilion by urging that the Police and not 
he prosecuted if it jippears that he himself 
was the tc'il presccutor. Hhid Chand 
Pittro V. Paluti^ Has, 12 C W. N. 818n 
(190.8), followed. Pitz J(.Jin v Afackinder 
9 Com. Reach Rep. N. S 505 at p. 533 
(1861), referred to Hari Oiiauan Sant, 

V KaK,AsJI ClIANTlUA ^HUYAN .„ 817 

.— -. . , Malicious prosecution, 

suit for—Information to police—Prosecu¬ 
tion bif police, instigate I and conducted by 
prijate indindiiul--ltenl prosecutor liable 
— Question of* fact — M<di(e'\ A suih for 
malicious pro<M.'eutioi) may lie againat a per¬ 
son who makes a false report which results 
ill a prohecutioii or.whn instigates the police 
to scud pe.rHoiwi up for tiial* or who con¬ 
ducts the cdbe against those persons when 
St>iit up for triSt The,t|UC8iioii in all cases 
of this kind iffust be —who was the prose¬ 
cutor* And the answer must depend upon 

, the whole cireuiftst'inees o^Hhe ease. Tlie 
mere setting of ‘he law in motion is not 
the criterioii. The eonducl of the com¬ 
plainant hefoie and after making the charge 
must lie taken jnto eoiisideralion. Nor 
in it endligh to say that tHe prosecution 
wwi instituted and conducted by the police ‘ 
Whether or not iu any ease, the prosecu¬ 
tion was iiiatituted and conducted by the 
police ia a question of fact. The founda¬ 
tion of the action is malice knd malice may 
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• Patjc 

Malieions prosectition — coiltd, • 

be flhown at any time in the course of 
the enquiry. If .a^Soinplaijiant floes Ijot 
go lieyoiifl giTtiiiR wliat lie believes to bo 
cortcut inforpiatioji to tlie police, and the 
police, _ vvfthout Jqfllier intera'reure on bis 
part (except giving such honest nssisUnce, 
ns tlicy may reijuiie), think fit to prose¬ 
cute, it would be iinpiojier to make him 
responsible in damagef for the failure of the 
piosecutioD. NartiKingu ]{„w v. Mulhnya 
PiUai, I L. It. JJ.id. :t(i2 (1P02', con- • 
sidered. TanditCIvya Paksiiai) Thu vri 
». Saruvji lliiAOAT Si:r(.n aT.. ...10J7 

J/.f//. i0it9 ].t O'^c^nlioii 


—(Suit for dttmagis — /nfnrm'ithii in Pnlicr 
— /iiJonMiTU (iignyihf pleatlrr In 2)rn<iCc(^e 
—/teanyiahlc and jrrnhnh/f rnUK -tCnnvir- 
tioii of Plaintiff hi/ Cnuit of liii.1 insl'inri 
if cnnchiitivi ] WlieiC d iSiisoii gives fake 
iiifoMiintioii to the I’olicc lie raninit escape 
liability for the natural iiul intended con- 
sequences fif the ,ict uiciely besause Ihcie 
was sulisequciit investigation and the' 
jirosecution was Mit in nintiou by the rolite 
■\Vhcii fuithcr he is foilnd to.hnve conduct¬ 


ed the prosecution liy engaging a pk-ailer 
.Slid a inuklitear it eanuoti lie urged tliiir 
the Police and not he was rc-poiiMlile for 
the pioscentioii, A vei-,oii fannot be held 
liable for dainagi'S for main urns pi^eeu- 
liou if it is not fouifd that tlieie was want 
of reasonable and piobable eausi* or that 
the circunistanees ot the cn-^ ucie siichns 
to be in the eyes of thc'iludce ini on-islent 
with the e\'ii^,eiicc iff icavniable andtpio 
liable cause for the pio-.eciilion il'lie fact 
that the Plaintiff was coiuiclcd by |he 
Court ol lii-st instance and aa-, onl\ ac 
quitted on appeal ought to be coiisideied 
111 Mc|^cruiiiiing whe*Wici tlieie u^s mmsoii. 
able or iirobable cau'e,«bnt it cannot be 
icgarded as eonclusivc in favoin of the 
Defendant. I’iil i, Cii vnii Pviko v. Patin 
Has (fool-noti) , _ _ 5lg 


Vlalik, meaning of. Wiix ... ... ‘jji 

flandamus—Coiporaftoii—f?o/i/.' o/ /hmhai/— 
Shiirilioldcrii’ rcijistti'—Shaichnlilirs' rajht ^ 
to iim/icrt tain uttantu- fipicinfl hdi r't 
and definite nh}te(, ncc<i>,nrii—Suit f^r de¬ 
claration of light in iimprcl, III the aatiiie 
of U/ijJiipUionfnr ill It of in.indanius— Con- 
ditloiix on which riliif ran hei/ivu'] \ 
suit brought .igainst the Hank of l!ofiil,.iy 
by a sharelioldci ^or a. duelai vtiofi th.it • 
he is eiititicil to inspect the legi^fer of 
sliarelioldcrs any to copy asd take ox- • 
tracts troiii such logist^ is, in itf iiatuie, 
though not 111 its lorni, soinewhat of the 
iliai'icter of an opplication lor a umi, of 
viiindiiinnx, .iiid the principles regulating 
the issue of that pieiogativc wjit should 
apply to a gicat extent to the gianting > 

of thcF lelief prayed for in such a suit. A *1 

wiit of iiiandaiiiiiH will not be allowed I 
to isauo unle.ss the applicant shows clearly 
that ho has the specific legal light to eii- I 
force which he asks fdr the iiitcrfcrcnco ' 


Mandamus-roiifif. • 

of^ the Com t, that he has claimed to cxei'a 
cisc that right and none other and that 
his claiin has been lefufccd. When, tliore- 
fors, before the suit,* the Plaintiff claimed 
an absolute right 0) insiject and take cx- 
tiarlh fioin the Hank’s rcgistcrolishare- 
holdeiN—to ^which Jio^was not entitled— 
njifl was lefufied, hut in the suit claimed a 
nioie»c|iialified or.icstiicted liglit, Held— 
'Miat the suit could iirtt succeed. The 
light to»iii.spcct the docunicnt» of a cor- 
•poialion wliiili aUronmion law belongs to 
^ every uioiiihor of sui h o npoiatinn is uotau 
ahsolute rigid, hut is c< iifiiied to casgs 
wlieie the iiiciiihcr ot (lie corporation lias 
in view some doliiiite light or vhiect of his 
own tind to Iho-c dominenls winch would 
tend to ilhistiale^ Mich right or object. 
Wlieue d, ajipeaicd tli.nt the rianUift had 
no special iideiest in any of the matters lie 
coiniilaiiind ol o# any iiitcirst other than 
or dilVreiil fioin Ui.it of each iift-mher of 
Inc coipoiatnfli .nnl had no definite light 
Ol olqck'l of Ins nwn to aid or serve in ft>%- 
ing for iiispeition (H the legiVtcr or liglit 
or object wifiili the register would illus- 
tiate, but Ills objeit wa.s to olit.aiii the 
inspection in onlcr to coinnuiinc.ite with 
llic .'li.archohlcjs with the vTcw of securing 
llien liclji 111 biiiignig about an inipiovo- 
nicij in iTie ailiiiiytisli.vlion Ilf the corpora¬ 
tion's .dbni Ihhl —Til,It no lelief could 
be ci.iiitciT to the I’laintilT.*/f /1 Mcr- 
ihaiit T.iifini , Co , 2 B. and Ad. 115 (1831), 
^followed Till! I’lANh. oil Hownw 1 . (SUI.1’1 
M \.S iSovi.ll . Ol 

• ... U- 

-f—, tit'll III a'll I ji i^iaiiiiii'ilioi,—/Inaid 

of t'niiiiiniri. ill,-.! iiImii nf — Jliti.daiiins— 
Jiifi''lii linn Ilf till tnin I III intiifi re—Litliis * 
Piihiil. ISi il.' 9 <1 III -Upcnfic Itifirf 
-p / ( / »./■_ IS',, ), fO T— //«)(., ,jf tlfic Uigk* 
Coait, Viii. Ill In JIS and //.*A Siuihle 
the ('qui t Inis no ]uii.-diclfon to"inteifero 
with the di-crrtioii* of the Hnaid of Kx-* 
ainiiicis and cannot, wlieic theie is a dis¬ 
cretion iiiiposedaon ai^’ body, i.ssue n writ 
ot mandamus ti^conipel that body to exer- 
liso that disciclion ip aiij^ p.vili<.ulai w.ay, 
but lan only conqiel the oxciciso of that 
(hsiiel Ionian a nnunicr f.iir, candid and 
iiiqiiejiiihciwl and nut aibiti.ny, capricious 
or liia-cj, iinu li lcs»w.n^icd by icseiilmeut 

t r (ici-onal dislike. Per Wooiihokki',', ,1._ 

'I'lfb Coiiit c'lunot dispense with the pro¬ 
duct nil.* of Hie, ccitilic.de nientioiied in 
Iliile^No llii Ilf the Oiigiiial tijde of the 

High Couil 'I'he C lurt will not interfoie 
with the ciiii-cientious exeiiiho by the ev- 
•aunticis of the ili-cretioii which thcCuuit 
li.ls confliff'd 111 them. In ini: m.vttp.ii op 
?l'pN \ r!li?NIIRt Ut TT 
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Marriage—con<r^- 

^Prartir^—Point not fiiliiiiilUd to either Couit 
tn India tnued brfoif the Pihij CoUnrd.'] 
IJefore applying (lio griipriil pic'^uiiiption 
of inaniagp ariaiiig from rn iialiitaliou jmIIi 
haliil and rcput( it itf iiorfNiiniy to uiako 
aure tljat there aie the roiiililioiib iicecHsaiy 
for ita exibtcnce, ii., hiHlly, t^icio must be 
Bome body of iieiglibouis, many or fc«, or 
Bomc sort of ]iul>Iie, largo or bnial),tbproic 
repute canjuiiso"; and, soeondly, (lie lia'.iit » 
and repute, wliieli alone ia egcutive, i.s 
liabit and repute of that particular statub 
wliirh, in the eountiy in ijurstion, ia lawful 
innni.nge. The diiretencpn between Engli'-h 
and Oiienlal eu.stnin.s Hbout the relations 
of the se.\efj made such caution specially 
necessaiy in the piC'enl case. M*\Vis 
Di V Ma Kin ... . 220 

-, dissolution of— Pmctire*- Peti¬ 
tion, '•ernie n/Suln-litiitcd firvire —/'«• 
reasniiitftje. delay—Indiifn Ihrmcc Act 

{IV of ISfit) , hieit. l'i*ttnd TIkj pii'c- 
tice of this Com t, as to SCIMcc of petition 
cAi the itespoiideut, ii^goicrncd tiy what 
pi c\ ails in the M.itiiinonial Com Is in Eng¬ 
land ]t is CHseutial, iirsiiitsiordissohilion 
of maiiiage, that the ]iptition ot then.aui-^ 
tiff should be )^hi.soi)ally seivcd under see. 

50 of the Indian liiwiire«Vct on the Upf- 
pondent 01 that sullicient notice of its 
conteuta should be givf-n to him. LuIpfs 
satisfactoiy eyiilanation i.s giienfor tlie long 
delay in pie=enting .ind pii'sernliiig a peti¬ 
tion, a Com t ia obliged to ipfii'P a decice 
for diasulutioii of mnrruge, under sec 1 1 
of file Indiiiii Dijoice Ait Aii.ini r.i \ 
('i,Aur.i'SSA Mi.i/.v ^lull in' JonsCinpiis 
Mnii.R ... . moo 

-, money iciLived at IIi.m r Lvi\ 

—JiiiNT rwiii.a .... 103 


-Cfirlract, option of tahk giien lo 

wife in. f'lC M'.'iKiiini.iN T^aw • 907 

Mdrz-ul-moat- Mai’iiijii dan Liw 214 
Master and servant. i‘ii Toin (is 2 


Mesne profltSi triplication for aS'-csMiiPiit of 
—Limitation, fee 1<'\1',i'1.tI(jn ' , . 

~. See Civil Pnoi i-ni'nij Com^ 
8.211 .., ... • ...' ... 286 
- ■ claim for—I’urct.'ase from a 

limited owner. Sec PiIVDh Law—Aljkn- 
ATIUN 303 


See Civil PnooFiirBe: Codk, 
s. 211 ‘ 660* 

-- fee SlIPIlAlT, TRBSPAS.s’nV 650 

Minor—ffimrdinii «>ifl miuot—Bund hy gnnr-^ 
dian—Liability of minor—Nctisiat iegf— 

Bond to hep alive dtbt due /omifi'pss«riV;, 
when bind« minin's Cytate — JAmltuliiAi — 
Peneined liability — Jlfinor] The piopusi- 
lion that a guardian of a minor cannot hind 
hisrwaid peisonally hy a simple contiacl 
Jehl, hy a covenant or hy any pioiiiise to 
pay' money oc damages, is subject to the 
modificatiuii that the jiiomisc will not bind 
tiio minor unless it lias becii made merely 


[Voh XII. 


Minor—coKiif* 

to keep alivo a debt for which the ward’s 
property vvas^ liahip.' Subramania Ayyar 
Aruviwja Chetti, 1. T'. R. 26 Mad. 
830(1902), refeired to.. Wljpre the pro¬ 
mise to pay<'monpy w^ich has been ex¬ 
pended for necessaries the estate of the 
minni in.ay he liable not on the promise 

' hut because the mmiey has been aupp’ied. 
Siindararajn Ayynniynr. v. Paltanthusami 
Tner, I. L. II. 17 Mad 806 (1894), refer- 

< red to. It is cstuhlislied law that a guar¬ 
dian cannot hind his Hard’s estate except 
by a docunVjiil purporting to bind it. 
Mohafaua .f/irj llannud Singji v. Vadilal 
Valha t'linnd, I. L. R. 20 Rom. 61 (1894), 
icfeircd to. When ^a thiid perm enters 
into dealings with the guardian of a minor 
and nifvanccs money tor necessaries for the 
minor or for the benefit of his estate and 
takes a bond for the debt from the guar¬ 
dian, the iPS|ioiiiybility rests on him to 
take caic that the bond is so drawn as to 
, render the estate ot’ the minor in law liable ' 

/ijl' the debt. JJiiAvvAL Saiif v. BaiH Nath 
Pertaii Naiiain .SiNfiH ... ...266 

-. .iS(C Kstoitel ■ ... ... 481 

- leprespiite’d by applicant as guardian 

—Citation on minor. ACi Prohate and 
AiivriMbiRAT.oN Ai'i', s 60 ... ... 6 

Misappropriation by grantee— Lettcis of 
ndoiinistratioii. See Ahminisirator 802 

Misjoinder of parties mid of eau.scs of ac- 
lioii. fee Liviita'i ION Ait, s. 14 473 

Mistake— Power of Court to Itoiicct its own 
iiiivtukc.* fi’c Povviai or ('oitit .. 1027 

- - of jilf.ader in laliulatioii in filing 

ai'i'pal. fie I.i.mitvtion Act, s. 5 . 25 

Mokurari, «a;eaning'6f Renua:, Tfn- 

A.M V Ait, k. 74 176 

— - . lease—A pcipetualiHoIm'flri lease 

( ini]>1iPH that the tcnaiiey is peimancnt, 
hei liable and liaiii<rcrablc and that the rent 
io fixed ill perpetuity. Maiianand Saiiai 
_ i Sykhunnissa ... . . ... 154 

Mortgaie—f'Peidor, ofso rctlduaiy hyateC — 
'MoityngC by — Legatee's iight,tp impeach — 
Lrgiioy chatged on immoriabh propetly — 
Priority—Xntiee— Consttvctiie mtiei — J)e- 
lag — Cansuil-I A moitgogo by an executor 
who io. also Icsiduary legatee to secure his 
piivAle debt, though valid as against credi- 
toiH, may bci set aside, even at the suit of * 
a {lectininry legatee ; for the natuie of the 
t, claim of a Ifgatce may be,|ahccrtained from 
the Will, wliereaii'if a reasonable time has 
elapsed since the death of the testator and 
then tlic (iccutor deals with the residue 
as his own, the puirhaxer may, in the 
ahsenee of notice to the contraiy, assume 
fliit the debts liavC been paid or that 
tlicie ate other assets for payment of the 
debts, if any, draham v. Dnmmond, L. 

R. (1896) 1 Ch. 968, dislinguished. In re 
tluial’'s Estate, 17 L. R. (Ir.) 361, referred 
to. When the morfgsgo was executed years 
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Mortgage— cohw. ' • * 

Biter the time fixed in the Will Tor pay¬ 
ment of the legacy «nd the legacy Ijad 
remained unpaid, ttie laps# of time was a 
ciropmstauce Chat might 'bo taken into 
consideiaMou'iu determining ^vhether the 
oxecutdr was ncfidlg with the consent of 
the lagalce. lIAd —That in the circum¬ 
stances of the present case the rights of the 
parties remained undflected by the delay. 

Tiiic Dank uf lioMUAr v. Sulkmax Somji , 91)3 

-■' --, Murtijiigc—Purehmer oj equity of 

redemption not mtqfe jtarty in mortytiijc suit * 
— I/is right againxt 2 ifirchai^- ut viorlytye 
s<ile-rRciipeclive rights how udjoskti—Sait 
for possession — Limitatio/l—Transfer of 
Pfopertij^ Act [IV of lS8J),sifs 00, 8S — 
lies juilicata ] Whei% a uiurlgngee in exe¬ 
cution a decree against the owners of 
the equity of redeniptiqfi, except one, 
brings the mortgaged pi()i)C‘rty to sale and 
purchases it the owner of llie cijuity of 
reddinption who was ounltcd from the 
mortgage suit is not afhictcd by the decri’c. 

The /troper procedure for the pim baser* 
in such a case to follow is to sue foi hf- 
covciy ol possession .sufijpi’t to the lisrlit of 
the person excluded tf) icdccm him Where 
after such purchase the oauA of the cciuity 
of redemption who had been excluded 
brought a suit fo> lecovcrys of |)os.->ussion 
against the ])urcha.'.|;r .it iho moi tgaifu sale 
on the ground that he was not .alTfctcd liy 
the mortgage deeice, and the ruit w.is 
decreed, //i/d—That, the aiwiicr of Uic 
equity of redemption cannot rc-isX a suit 
by the purcli.fser at the moi igage saK for 
possession (subject to the light the 1)c- 
fcudaiit to rcticem) on the giound lh.it the 
right of the parties ought tt) have been 
a(\juatcd in the previous litigation, iilicu 
in the previous litigation he li.iii succi'ss- 
fully pleaded that the* jiurcliaser at the 
moitgage sale must enfoiec liis rights by 
a sepaiate suit. .Ii'oni'.'u SiMiii r. IfAiiiii- 
ULr.v ... . • . ...107 

' - , Suit for redemption—Mortgage deed 

—ConUruclion —..Iccoit/ifit— Com/wind in- 
lercst—MiiinUnnnrc costs—Enhanecd do, 
vernment revenue —Arrears of tent, stntutc 
burred or olficrteise — Pf'vvms suit for ptu>- 
session—jfeeoutU filed therein — Jistop/icl — 
lies judic.ata—ffccoticry of costs llicreof— 
Practice—Point not tuLcn befotc either of 
the lower Courts, whetker open'before tluer 
Lordshijis.'] On the construction Sf p\. (1) 
of the mortgage dCcd, which provided that 
“ in case of default hi p*aynieiit fty me 
(mortgagor) of instalments of interst at the 
time herein appointed,(the iifortgigee shall 
have, immediately on such default, power 
either to recover the whole of his piiiicipal, 
interest, and (seed mi.iel mumfa me.kura) 
further interest on the said interest accord¬ 
ing to the rate hereisi fixed, . ».. 

or tlie said mortgagee shall in default of 
payment of the instalment or instaliucnls 
ol interst aforesaid take possession of tlie 
mortgaged property.” Their Tjordshipa 
with the lower*Appeliate Court that 


MoHgage—couftf.* 

the mortgagor was not liable for conipsund 
iutprest since the mortgagee entered intcy^ 
posscFsioii of the mortgaged premises. 
Their Lordshijisupheli^tlie concurrent find- 
ingof both the lower Couits that under 
the mortgage dee?l in this case f-e mort- 
g.igee was entitled to get fi\ni the* morU 
gag(>r over and abpve,tlie usufruct of the 
n^rtgaged propeity the amount jmid by 
Inm Ai account (rf inaiiitciiuuco and eu- 
haiiccd (rovcrnmeiit ievl*iyiew Under cl. 
,(10) of the moitgage deed which* provMcd 
tiiul "whcnevci after the lei in of the 
, moiTgagcoi during the said term I (mort* 
gagoi) pay to tli^ mortgagee in any 
fiisl (t.illow soason', i.f., in the month of 
■Ictli, the iihule. of tho iiiortig.igc money 
and flic whole of iiiteicst together with 
Ooieiiimciit reieijue, nireals of icut, and 
toTiiVt advances iTuc fiom tenants, and 
oilier expenses incurred under the tcinis of 
this doctimciil, iffthrmt l.iising any ohjee* 

t) |in 1 ^' till gueh . 1.1 iimit.itioii, efo, f. (he 
iiioitgAvfor, ‘.h.ill liiiie power to icdeeiii the 
inuilgaged pioiicity,” their Lold^lili|ls 
■agieed with the loiifi Com ts that thoiiioit- 
g.igeo M.* ciifitled ag.iiii^t the iiiortg.igor 
t> aiie.us ot lent due from tciiaiils cieu 
when such arie.its were -f^.itutc b.ined .is 
.■gainst the teuants. Tiie iiMilgagee had 
Jiieiiously 111 ought a suit .igaiiist tho mort¬ 
gager alleging thilB at the date of the suit 
theie \va-,duc to him a sum of Us. 3.3,037- 
13-3], ami [ raimg lor a decift fur posaca- 
sion ot the piopeity or ui the alternative 
for teemrry ot that sum with tuitlicr in- 
teie.st A Conimissio^er appointeil tomukc 

u) i,tho iici'ouiits leporled that Rs 33,087- 
!>-S^ weie due to the yfoitgagee at the d.ite 
of the suit. The Court in giving ]udg-• 
ineiit held that tlieie was no necessity for 
yassiiiit an older .is to the amount*du(^ 
under the morigagt beyond i^^'iiig tliat 
th8 .iccount w.is collect aiKI then proceeded 
to give the iiiortg.igeo a fleoAo tor posses-, 
sioii. The amouftt allegeil to be due by 
tho mortgagee #ud fuuiii?due by tlie Com¬ 
missioner was arrived at by ealoulating 
L‘om]ioiiiPl iii(ei%.st on uupud instalments 

■f iiiteiest. It ifas eftuleiidod by the 
iiiorlg.ig.j(i in a subsequent suit biouglit 
igaiiist liiqj by tlie’mot tgagor fil' redemp- 
riou of^llio mortgyigeiL propeity that the 
lei'iec 111 the prciious suit must be accepb- 
:il as scttliug the .iinount due to the mort- 
;Agee vii the date of th<it suit. JlJd by 
heir Tjdhilshif's, who aihqitcd the conclu- 
iou* of tlic lower Appcll.ato l^uurt, that 
lotiiing had oceuried in the previous suit 
1 ) 1 aisc an estoppel against the inortg.igor 
aid thcAifnre he might iu the subsequent 
uil shaK\*if he could that under the terms 
it the deed compound interest w.aa not 
layal'l^. The mortgagee was not entitled 
,0 recover Xhc costs of the previous suit 
n tlie absence of any provision in sthat 
jehalf in the mortgage deed. MuiiAMMAb 
(TASEEH 0. Miuza Muhammad Avissh Ali 
Khan ... ••• ••• 345 



Ix 


INDKX OJf OlVIL OASES, 


[VoL. XII. 


Mortgage— 

Trt\ii.-ftr (i/ Pt ihi Acl {/V of 
ISS J), ^ii'n, S'J, Jii'/ ■ Moii.jiiyi din'i't—Ln - 

luliiiii — Ail/iti<liii< III -Pmiif of J'.'t^i'ithiifi 
Court to tii/iiii’r -Civil l‘ioi(tliiii Codi, 

{Aa X/y of/.ssj\ ..II , .‘4'/, Mi'] 

tlic Ollier >ili'o!i)l(; tor .'..ale w.is jiii'iscil the 
liiui.igieeil ii]M)n K>iei|il ol cuil.ini 
huun ol iiiotivy- lo gnu u]i Ills il.illii lor 
i,oui[ioim(l ml ie-.t .mil lo iitloiv .i eei i^iii 
leuii'.sioii, y/i/il Tli.vt Om Com I exoiulmg 
llie ilei’ioe jiMis..oiii|)eteiit lo gn e eJlecL'lo < 
tlie iiiljUiitia‘i.t Jltliijiiii Ihhif V. Kuhi 

Illicit, ij C. \V. > lijl. e. I I. ]j. 11 31 
C'.al 8(53 (1901), a]i|ilie,1 —\\ lie 

lliei i-cc. ‘J.'iS ol llie CimI I’loetfiluic Coile 

lilijilies to (11 ottoiliogs ill e,.e(.ijlioii ol -i 
iiioitg.igu (jei'iee. /iiilt-litiin Muli.iii a. 
IkluinnUi thhi, 1C ^ 4 i'1 (1‘tOVI, .iml 
JfiUiiii AH V. Alidiil (iii/iir Khun, 8 C. \V. 

N. 103 ( 1903 ), leleiieil to J 1 M.,isll'iM.N- 
UllA Mosnoi, ( .1 \l. MllSlillIJ l)l U V 3 .S 3 

-—, AI117I11111/1 il L—Oidii fill ...ill — 

Coi'l.'i — CnA-. IJ iitii III liM'li lilt ffiiiil ilti 
mm Iiiiiij.it (h i '"'i iH 1 / — Ti an .fi r of Pi ojii ilii ^ 

.ftt {I y Ilf li.'i ii'."'l] 'riiei'O’t's.iwaiil- 
cil liy a (III lee iliieetiiig the j-.ili! ot moil- 
g.igeil (iiojiei tj’Ji dill |ai L ol the inoilg.igo 
ilcctco ami the (leeiee liohler iiiiist (iiooeeil > 
loieco\ei the «'sts bj a s.ile ol tlie iiioil- 
g.iguil jiiojieily III the 1)1 st'lii.'l.inee, .111(1 il 
i.i ouly M Ill'll tin; 11101 rg.igeil jifo(.eity is 
loiiuii to he iiiiulliLienl lo s.iti'.ly“lliu 
ileciee lli.it thy ilpiiec-liohler inii jiiocecil 
ng.viiist the otliet i)io]>eities of llionioii- 
giigor 111 the liKiiiiier (umuloil hy -ei 'JO 
ot Ihc Tl.ilJ.f(’r Ilf l’io(ieil\ Ai'\, liiiliiiit-' 
ikiirSiny. JU'.iiilii, t L U 11 C.il Iti.'i 
(18.8(1) , Dinind ir ljti« v liudh Knur, Is 1. 
ll 10 All IT9 (IbS’')* iliTtiiiguishe.l .)/.('/- 
'(.Ilf Fntinnt a. Anfft Piosiil^ I I. I{ 30 
All.. 033 (IbOb), lollowe.l llvi Ki'UK 
‘SiM.ll t> Siii.o N Ui.ilN iSahl ‘ • 3i 

_ M * 

——I Mml'iiiiif dll HI — Coii'triiijliin — 
Putiire iii.‘(H^ — Jiitrii‘t III dole if itiilivt- 
(loii ] A moitg.igu ileifte (Incited (nj- 
Uienl of moilg.ige luMiey md m.^t ol the 
&Ult iiitli fuluie iiilciesl (o Ihc ihile li\c(l 
fill jiaj meut Ilcfd, on .■ nisti lidioii ol 
ihe ilctiec —That the 'leiiee-iiohlri Ma,s 
entitled to iiiteicst until ilmIi/iI mi. . 1 /m-' 
liiiriiju of Pliiiinijiiir v. Ham ,Vm"i“‘ Cii, 
a C W. N. 137 : .s. li..U 33 I. A 30 ; 

I. L. R. 33 All. 181 ( 1900 ), iiuil /tiiiii Siiii- 

dar Kuir'V. A’lii (S/utw A? i.s/iCm, ll C. VV’. 

N. 319: e. C. J. 1;. 31 J A f 190(1), 

folloMCil Raja (liiki’Liim 1. Siii.Tii UnAsi- * 

UAM ... . . • 309 

—- ^ Mmlyiiji — Prior linn lijityi of iihole , 

pi'iqiirly — lShilii\ i.iili.'.Cijiiciitli/ iiioiiy.njKl ti^ 
it vend ini iiiiii—liiiihlb of ninrtij^y^ 1 ., hoia^ 
to he adjUalid—Jiiylit In iiditni—SiiniMki 
ridimptiiiu ■'•"it'i I'll dniciiiit inorlijiujiti — 

Uca ]u<1ii‘iiU —CiiU P'rnceduiit Code {Art 
xn\ of IS.'i]), see. I.i, I'.xiil. II.] A J.IO- 

pcity hehiugiiig to A and ii mis luorlgaged 
to X lu 1879. In 1888 A iiiortg.iged Iiia 
bkaic ouly to l aud m 1897 llbiuiilaily 


Mortgage—i-oii/i/., 

niori g.af'cd hia Mi.ire to Z. Y hud tcdeciued 
X iu 1891. Z fiiat aouglit to icdeeui Y in 
ich[)cct of till'' bli.aiu uioitgiigcd to liiuiaelf, 
but on Y'b ohjectioii that ".he whole jprii- 
(jcrly hhould bo lediemed, "ZjS auit'wiia 

* ilisiiiibM'd idid he auh,..f(|iiPiiLly iiiatitulcil a 
I buit to icdcpiii the nlple (irojierty and 
buceceded. In a auib by V to icdppin Z in 
ics|ipct of IliP shiirf hioitgaged to V, IltUl 
—That ns Z dul not accept V'a offer to 
icdeeni the whole (iioperty, Y \v..m entitled 
to lodcciii the bhurti muitgngcd to him. 
'I’haki K .fi.iw linn u. ’’Tiiakl'b Rai.iiico 
, llAk.sll StNcft . ... C15 

--, Eifnihi'of TidiMiition'purrhtiCd hy 

a ’Htnrti/itifi fimii mti of the iii^n tijitgi'irk, 
ly'i’iilof] Wheio a lAortg.igor died Icaviug 
I thice ..ons who becanii'equally cili.illed to 
tlip equity of lyili’inption, and one of the 
noiiH mid hib oiie-lliiid bhate iu the equity 
ot IPilenqilion lo the I’l.iiiitill moi'lgiigcp, 
//(/(/--Th.it the I'*i.iiiititr W.IS PiitUlpil'll! a 
suit to rralisc hi-i inorlgage debt to givo • 

• eiedit inilj for th.it which liih veiido? would 
li.tio bepii liable to ji.iy. namely, one-third 
ol the moitg.igp debt Jllin L.tL J’At. 

(■ X.vxiJL L.vi, Nidi.i' .,. 745 

b 

-——, Tniii.'.fir Ilf Pro/iCrti/ .It/ {IV of 

l.'iij', SCI ."i.i—Mmli/.lijr—Patt of iimsidcr- 
a/io/.r.o/(/j.iKs —liilCutinn In dijiiil nr licliiy 
I ndihns -Piih.i citM. \'ttinij up of, at a ItiUr 
sliiyi — KlKil ] A mortgage jiuipoitcd to 
biv-urc Its 8,J00 Hut It was (Milled that 
Us ‘l,.''‘i 1 only Ilf the i’oii^idci.ation money 
had •p.is-.i'd. ll w.iR,‘ lioweier, not ahowu 
that the (raiiMCtion was iiitendpd only to 
di'te.it or del.iy the roalinatiuii ot their duos 

I. 3 eel lain oilier eieditors, though after the 
lattei had attached the mortgaged (iro- 
(leilies ll^p luoi tgagcfb'm.stituted a suit lor 
the leuivpiy of the whole amount stated iu 
the iiioi tg.ige, Ihld —That in the eiroum- 
blames .1 (leiiee bliotild he (Mbsed in favour 

‘ ot the muilgiigee on the tooling of the 
amount ailuall3’advanced, that (lai t of the 

II. ms,let ion being .se(i.uable fioin the rest. 

7'he bctimg up at a later ht.ige of a false 
i.ise .should not atleet lights cieated hy the 
IViUb.ietiou. hliKii Chandra Ihn, Sarkiir 
V llistiii iSiirdiir, I L U. 2l Cal 825 
(1.S97)*, Kurayann Pntlnr Vuatuijhaian 
/’«//«., I L. It 33 AI.11I. 181 (1899), relied 
on. Raj \n1 Kumak IIas ti. Uouu liisiioRK 

... ... 701 

-(.Distiueliim bctw'cen mortgage and 

chaige»liseubsp(l. Goblviia Cil.iNiuiArAUL 

, r. D w A 11 K i N ATI I I’A r, 819 

' ^ i 

-, Transfer of Piopiily Act {JV of 

HiS.'), .sir S.)—Moihjiigc .'.nil—l‘iutics — 
Oiiitistoii (iijiniiii/l till liHrb of a purchaser 
of inoitg.ajul pioiicitii icithin time — Kffect — 
himilatimi-fA ntiei — A tipnrlioiiitu nt ofdcht,] 
WTieie tliipe da 3 ’s lielore the (leriod of 
liiniliiLion would ex[)iro a mortgagee in- 
bliLuled a suit on his mortgage makiug 
the oiigiual mortgagors aud one out of 
beveial hens of a pjachaser of the mort- 
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gaged properties Defendants and tlic latter 
in his wtiUea statement filed .after tlir 
period of limitntiun*had expiied olijccLi d 
that tRe suit was not maintaiiiahle by 
re|BoA of tlio other ligirs ut the ])i]i'^hidcr 
•not liaviirg'been made jiaitics, //i/d—That 
the suit Kouhl not bo disini-.'-ed flu the 
ground of defect of partic-. iinItMs it 
lound that lhi*IMaintiir was awaie ut the 
date of thb suit, of tho interest «t theno 
peiHonsin the moitgaged propel I 3 , /hid,* 
further, tl^al'the pii>|ier jiroeeduia was to 
aild these heirs ^ jiai ties, and if it aiipenied 
that at the ilate of tne suit* the I'lwniiO 
was ftot aware of'tlietr inteiest in tlie 
proiiei ty, to useei tain Khal propoi (.ion ot 
iffe debt was 4ue by tin: hen who Jiaif been * 
made a |iarty iii lime and tO(]M.ss a difiee 
ag.iinst las share for tliit anniunt. l/mi 
Kisxen V. Vrhal 7 C W N 7'Si • 

iS. t', I, L. It 30 fill 7riri|l00‘>) iind 
/\adir V Mnstiikhi Kh.l,ii,\ L. It 18 All. 
lost (1393), reterBed to. l>\sii:nM)i\ I’l.sw is 

• d DkIIKMIUV NVTII Itlsll.is . . 

• -. Sc< Di.mj II. 'IT \ \X( i a’ 

t 

- •‘'It BhVAMlInli 
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. AVc P.lKTl 1 lliN 

■ bond—I'Tetitiou'. iStc r.i NAVI 
, Sloit^ago ,iuit—I’.iit/f-' Sn Ar- 


-or out-and out sale, Omu- 

I'lNUl-IIOl.lilNl.* • . ’ 

— — —, Itelatioii Iietiioeii (•• 1 . 1011 


91^ 

Ill 

109 

37i 

tio;i 

730 

b7S 


;igois 

one of whom a pleadei,il (Idiniaiy. .S'lc 
Aok.ncv ... . . 

——of iioii-tiaiisloi.iTileS)ciupiini.> hold¬ 
ing. i’ll Di .iU'i, 'LT.NiNLi Ali', s. i )7 ... 

* -, llnufrudnjaiy inorPg.ige iS’k Ucou- 

l-.l.M V-IIOI,DI.N’G 


MoSQUe—Special dedication. Sif Maiidmi-pin 
L vw . • 

Munsif exercising Small Cau^e Couit pmiei.t 
u)! to a ecrtaiii vihie. >Stc ITtovixi i.ir, 
Smai.i. C.VI sK Courts Act, .s ."i 3 i9) • 

Mutation of name on p.iyiiieiit of, selaAi. 
Set Ittti ( l‘.VM l-llULUIK). 

Mutwallis, suit for lent ag.uiisl. Sn 1 ’aki r 

Nadars and Shaijars— Higiit oi, to woidiip. 
See Hinuu Lvw •• 

Native State— •.VottDi State, Ivgitton nf Un-^ 
tilth troops in — Putcir*v/ Kinl^ninent autho¬ 
rities as to grant or user of laiid--Tiuitij, 
abseniC 0 /—Anr*- ns&iele(jL to inifUaig 
pvi poses—Land /.rfongs to Slati — I’aisi 
'Poit'Cr of Sihnee, giant 0 /land for- -Contiol 
of eantonvunt aulhoittiis ] 'The Jlydeialitid 
Subsidiary li'orce, which had its head- 
c]uai-tcisiu Ihf Sec-uudcr»bad caatoiniienl^ 
.was a force in the eniploymeiit of IIbs 
H ast India Company and coiumaudcd by 
tho Company's otliceis, but maintained, 
by Bg< cement, in llydeiabad leiritory for 
the prutoctiou oi the Nizam. Thetc never 


•js 

899 

87.3 

3SI1 

lii 7 

.'539 

lUO 

919 


Native Sfate - -could. 

WA.S ill existsnec any tiouty picsciibiiig 
- _ the limits ol the i)unei.s «t the jsi/.agi's 

ollieei s on the one h.iiid, and the iiiililaiy 
eiiinmaiidei iopmi.iiidiiig the llydeiabad 
Sub.'idiai) Koiccou (he other, with lespcct 
to the iiiaimgenient, lontiol and disponitioii 
of the einlonin'-nt and the find compii.sed 
111 itt Wlniji ^lie Ni/iin’s goiernmeii^ 
.idniitleda Iliitihli loiioiMthin its teriitoiy, 
and allo(li-(f to it Secuudc'i.ibad cantoniiicnt 
as ll.^ heiul-i|n.irfef^, eit no doubt, hy 
nnecs.s.iry iiii|ihc-.itiuii, c'onvejcd to the 
iiiihl.oy aiAhoritiPs all poweis ol ]uris- 
dntioii, I'oiitiol and iiniiagenicnt iiiiideiit 
to Mlimt.iuinig (he ellicicncy •and tho 
diseipliiie <it the tioop-, the pe.ice and good 
oidei .inij i-onic-iiieiil •use of tliecantou- 
im 111 Ihil it Would be going .1 long w.iy 
bev'iid tliip to hold tiul the ciilb ci 001^- 
nmiidiiP' the troop., n.n empoiieied to 
alii-u.lte, m prlpeluitv l.ilid foi imiig ]iai t 
ot the c.ftitoi ment an.l iiniloubtcdly lly- 
,di‘iab^i teiitioii toi a puiiioso wholly 
iini-oiinei tid with imhtaiy leouiic-meiits. 
'i’lie Appi-llanl', who im-h' tmenlicrs of 
the I'.ii-.! fomiiinini^, 1 l.niiied tli.il the 
tiBiiidi*!-. ol ihi- I'ai'i Towel of .Silence, 
iiliK li .'bind'on .1 poi lion ol lei bun laud 
situati d III III! Ser^iidei.ib.id e.intuiiineut 
iieie iivtli.ii litc'-liiiie oiMieis ot llie land 
ill ipiesti'iii and (h.it (he piupeily had 
devolved 11^1011 Iheiii'clie-' as di-sceiidanU, 
aiii^iepicseiibiliie 111 Ulle, ol Ihc .nigiiii^ 
l.'undeis. The lle'jfllideiith, who weto 
al.o iiieiiibeM of ihu ITciC'lnimuiiil.y, con¬ 
tended th.it the lend in >|ne'tion had been 
gianled to thijwholc- I’.ir-i eofnmumly for 
,i imlilic, pui'iiose, and to emiie lor the 
beiieht of (lie,cuiiiiiiumty general^ for all 
lime by the i uitonmeiil autlionty.* The 
iiipst impoil.int doenmeut relied upon by 
•the .VppellaiiH w.is issmal 1 ^-.111 olSeer of 
the llydei.ibftd State aik^ purporting tfl 
expic-ss .V ti vuBae^foii, by mI nch the .State 
’ll id .1'eiiled *to (he giant of the kind in 
ippstioii lo*tlie fouiidei-*. and diieetcd pos- 
'e'>.i.in >Bt it»to*lie dihieied to tlieiii^ 
Another document in ciideme als.iotitaiiied 
nifl.ph.tll* ot llie l.nindei', tlilougli thou 
agent pnijioTted *lo be i"nt‘il by tho 
antboiili of. (he Jliig.idier eomiiiaudmg 
tin- Jlydei ib.id Sub'i.li.ii),* Coiee, .iiul to 
c'<;i lit)'tli.U .the* l’.ii'is ol Seeuiidei.ib.id 
had perim.'sioii to enclose the l.iiid in 
ipiP'tioii, nliieli via' given loi a lower to bo 
built on it J/(ld —'I'hat the eousideratiou 

'ct* out aboie must he boiiie lu mind in 
-'tiiuitiiig the elieet ol the two documents; 
hat the liist, cmaiiatnig lor the .St.itP, 
luvpoited to deal with, and eiitorcP, a 
;r.tnt of the bind to the foundeis byname, 
ii>l*lhe deliveiy ol pos-sOssinn to them; 
hat the seeiiiid doc-uineiil, ein.viiating from 
be eautouiueiit autliui itie.<, did not deal 
.nth title ot iioasession, but g.-vve pcrimssiou 
to Use tlio laud, already eonveyeif, fi^ tho 
pal tieulai-pui pose ot a Tower of .Silenee, 
ind to enclose the laud, which weio matters • 
ibiiously within the discrutiou ut the 
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■ Native State—f-oddd. 

coiuinandiii" ollicpr, ami (If.il ihe cfTrct 
oil llic* Iwii iloLunu'iilh \\HH to hIiow u Kood . I 
titio ill ilic foumlcM, mid mil in Hip I'arsi 
coiiiiiiuiiily. I’kisiiiN.ii .’i\ \^J[ V >SiiA- 


Eiin,)i t'liixov ... ... 46ti 

Ari'kAi 

-ji-. .‘'Vf Tiri'i i!Ai( l?j.i . . 77( 

Navigable river, i'’isiii.in ^ , ,J05 

-. i'>‘.iii!v . . :{;i4“ 

— ' -. Scc Kisiii 11^ . .. .’>rjn 

« 

Necessaries. ViNmt i?.’’'7 

Negligenco»-(0)iiLniiuiiiij') Ar, jiWiiLniiii 
an i> Ti' \a.nt . . . 6‘JS 

Negotiable Instruments Act, s- 86 AVc, 

,S 30 ... . . . . , OMl 


--Sfl.30. 3a- 

Iliindi juniiiltli III siilhl — Xiifnt! iIiIp. /ii'Ji'H- 
iiiciiis All (A’.vryy nf /A.^/), fii . •!'), <'i'i 

— lAiilnlUfi Ilf Millih-r ifhi in hiildi r ii'/rii ii^ 
to nil iiriiiii'iPiiiiiit I'llk III rijilnr ffii jiiii- 
vinil —.ViMr Ilf diAiuiiii'ir oiiiiH't<m !/> 
yiie—/hii hill I/I' Ilf IhiiH'ii ]* WliPie the 
iiL'CPptiiv ol A hiniili [iij.iIiIp III .'i'^lil lil lill’.t 
aippplpd the liiiinli uiiiomhtioii.illy, hiU 
Wjlispi|Ui‘ntly “.iiid lie UDiild pay III 3 I’.ijs’ 
tiiiiii and till' hiilih'i nf tlu* hiiiu3i/i .hjippiI 
to thin ill rAligPiiiPiil ui will! Ii hoiipipi lie 
did 111)1 K*'*-* '"■y lioliw 1" the ih.ilipi, Jiiid 
whole Ihe acceptoi h.iiiii;' l.iiled to |My 
I'lieiiuiouiil of thetAifiiift Milliin thelfiire 
il.iys Ihe hohlpi did liol jiivo iiotipp of di..- 
Iioiiour till afipi 10 diiy.., Held —Tli.il 

the condiii.l'of lliP holdei di..( hai^pd the 
iliawer irom lii.. h.ilnUtA uiidci the liinidi 
nteoidiiv lo Ihe terms ol'jeis. '!0, .ill and 
SC of* the N'’i;oti,il)le Iuhtiiiiiu'iils Ait. 
As|v\ 1!AN 15\II) l'. I'lA \K 1 jL\ ll(iii\ I’lK 
Jlu\ ... ...* C41 

Newspaper libel. • s’l Lijii l '... 49p 

^ew Zeal^pUd— n.iuvp Aji^eihitii Couii—>spp-* 
cial le.ivp. I'nn A l/oi \i'ii,( lOSl 

Notice to quit. !^'C TiAMiLntB aniuTi.nant io.''in 

—X—'— — .- ■■ Not Iff — Tiinihfii' Ilf tPiiijm'i/ 

Art (IV of ISShci'. HnS (p)—llimtiitioii 
Art (.Yl' of ISS,), Si'h JI, Aih. lin, 110— 
lioyidty, hint fir^ IVlierc il iras stipul^fted 
that a LCitiii'i noliee AA.m to he givprt'I mo 
iiioiiths before tl e 30th of'Chidtr.i, Jhld'— 

Tliat n iiotiie, dated l.sl Kil^'oim ( -13th ^ 

Pebruiiiy), was iu>L a A’.ilid uoliec when the 
30th Cliaitia fell on ]3lli April,'aa it was 
111)1 a full two niuiithii’ notice liut fell aliort • 
of it by one day. lilloLA M iTlf 1)^s v 
Raja Di uoA PuosAD .SiM.ii .. ... 7li4 

——, Conatructivo uolice. .?ct Muin'OAiil! . 093* 

-of suit. ('oi'i:i Ol AVauds * * 106J ' 

-. Stt t'lviL Pboi’Iidi'iik ('oi)i, Is LM8 807 

r - of claim- Su IIahavays Ai r, .s^ 110 450 

—*---. iS<( Uailaaaa's Ai't, s. 90 165 

. ■— of dishonor, ike Nhi.o-riAuLE I\'i. 
TRfME.MR Ai r, s 30 ... ... 614 


Nuisance. <S'r« K 4 SK}tE.vTi ... ... sio 

Occupancy holding— f^crupniiry hohUwj, non- 
tiniihfemhlc — Tnumfer, if vfiji he question¬ 
ed III/ irimsfruir's hfiTS—Ti ansfer by wUl 
— Void or voidable—LumUord'h ojition,] r 
Thu transfer ot an ofcupaney holiliug which 
ia not tiaiiHferahlc by loeal custSui or uauge,' 

* IS not* a void llan^action. It Iti binding 
■ b(itwppii the parlies, namely, the transferor 
■md (he triiusteice, and all persons claiming 
, through then), and is voidable only at the 
option of the liiidloid The heird of an 
oeiupiiiii.y laiyal would Iherefoite be bound 
by a transfer of llilj holding made by will. 

•' Bhidjhnlh Vhtivg't v. ShdLfi Hafiznddin, . 

4 (!. W N 67!) (tflOO) ( Bnsarut AhinUnl v. 

, Sitbiilfi Miiiidid,‘^C W. N celxxix (ISPIJI; ‘ 
Ambit It "Nath Arharji v. "Aditya Nulh 
Mai III, 6 ('. W. N 624 (190.')) ; Ai/CnuddiA 
Xyihi/ii V. Sirlhh Chaiqlra BanCr/ce, 11 (I. 

W N 76 (1906), lelied on. IfAlir Da.s 
R,'\i'iiii;k (■ Uiioi Cmaiian Das Hair.aoi 1086 

- - ■■ - . , LnmVord and Unnnt— *■ 

Ori'ii/itiiiri/ holding — Traihferubility, heal 
, iihit'li ‘of — J'.'iiilinu' to prove — Tnnufirie' 
idlmi'iiVto hold mid pay rent as luarfat- 
d.ii'— Miitnlion of Ind/ic on payment nf 
sola mi ] MTieio i I Avas inov'eil by evidence 
I th.it for 1.5 or 16 yeais before suit, occu- 
p.imy holdings had been trunsfeircd in the 
Peigiinii.ih gs also M llie •vill.ige, and the 
l.ifiilluids li.id illowed the .trausterees to 
hold pii'-hes'.iiiii :i,>id p.iy rent as innrfaUt- 
(i)'.s and gi.nileil them receipts as such, 
l>"l AAoiitd not suhalitul(\ their names in 
the hheristh'i unless some jiayincut was 
niailu by \\*aj’ ot hdami or •tur.ai* Held 
— That Ihe evitlenee aa.is insulHeieBt to 
est ililish a eiistom or local usage of trans¬ 
ferability of octiipliiiey holdings. SuKR- 
MtriA Ki'kam Da.ssi V. SJajoni Kant , 
,'<i\oii ... » . . ... s639 

--- - -- —, tlecujitnry holding, non- 

luinhfcrabU—Piirehnse by InwBonl in cfc- 
lUtioii Ilf mniui/ ilitiie, irhelhcr subject to 
pietwus moityiiijc — Fslop/iPl—Evidence Act 
(Inf 1871) sir I hi.'] Where in execution 
ol a money-dceiee the landlords of a non- 
tl ansf«-able oceuiiainy holding purchased 
ll^e holding after it had been mortg.iged 
by the Venanls in f.iviiur of a third party. 

Held —That,ill a suit hy the latter to 
eiifoice the mortgage, the andlords were 
not cati>i>ped froyi setting up the defence 
that the lijtJdiiig was not tr.anafoiabfe 
Avillinul lh«ir eoiiHCiit. That the sale of 
.llie holding‘by tlie, landloAls did not 
amount to a lepicsciilation that it was 
irnn^i'pi.tble Aritho(}t their eonaent, but 
only that it was transferable ^itli their 
' consent. Tliat the landlords did not mere¬ 
ly purchase the equity of redemption, tlie 
lOiiglish law of mortgage not being appli¬ 
cable to the case. The law of estoppel 
,iii forcesii tl is cdiinliy is eouiained in sec. 

1*15 of the Kvidniiee Act Ayenuddin^ 

A'’is I/a V. 8Irish Vhnndra Banerjee, 11 
0. W. K. 76, distinguished. IliBi Asmu- 
TiTNNKsSA Kjiatl'N Saiieda V. IIabendha 
lAfilllbAVAS ... ' ... .. 721 
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Ocenpancy holdinE-ftKi/rl. • 

“ ^ , Ocfupanci/ hi^dinij— 

Trantfcrabiliiij — Uia^—Ut nwmfniiaije not 
mffictentr-I'aufnictuari/ mmlgaf/r hy triinnl 
— Sub/foKfvl rcltin/uit/imtnl to lundlotif — 

Ri^ht of Ifft^hird to tAnlct — MoiUjil^f or 
<mt-and-of^ snfe,] In 1891 nn oci-mmiu-y 
raijat executed a uRiifiuctuaty murlgii^e 
of the lioldiiiR^put the ino!t(,'appc in pt*- 
Reesion, and tnough it ^'.aa aiianged ILul 
the tenant wniild continue tu pay inib to 
the landloid, Uic tenant left the tillage tftid 
abandoned*aU connection with the lainl. 

In 1901, the ttuant a^xecuted a deed of 
rcliu(];uiiilitncnt in f^vnuy of* the liiutlliiid 
and Burrcndcrcd the lanj to him, and it 
dkl not appear that he paid any i^t Vince. 
pRKTT, •)., h^d, on Bccoinl ajipeal, unon 
a conbidernlion of the teinis of the nitiy.. 
gage-bond and the cv'cninstances connected 
with the traiiBuctii 11 , that although the 
document purposed to be a u-ufi ucluafy 
mortgage for sixty years the tiansaition 
was really an ou?-and-out s.i!c and tl^ deed 
'was drawn up in that fonn in, gidei tu 
evade the the pHovisioiiR of law ag,iin.-,t the 
transfer of ocigupaney-holdingJ, /'itd liy 
Rami’INI, C. J and iji i'ii\, .1 —That apait 
from Bueh consideration, the inoment the 
deed of rehm^nWiinent was executed by 
the tenant, the landford bcc.vnc entitl^’d 
to 1C Older. ‘A glowing usage of tiaiiKici- 
ability of occui>ancy-ho!<liia.> is of no ellccl 
ogainst the Inr.dluid. The usa^c, to be 
cffectiip, must •have“alle.idy grown uji 
Amhira Clnoa, Chnlnmnli v, /b/it (hi-.i, 

10 O N. 497 (IflOt) , Rmd hull null ' 
V. Jiidhii MuUti nu*i. 10*C‘. W N 719 
(190(1), lelied on Kjri'MiiiA Kimiouk 
Adiiikaui r. I'hanoua Na mi l)i ir . s78 

£—r-Mortgage—Tncuin- 

brance. See IlkNVAT, Tun wcy Am. s. 107 111 

I-, tiansfer of poitmn of. 

Sec Crntbal I’Kovixi hs Ti’iMncy Acr, 

.s. 45 ... _ . • (!3() 

... —— - .' — — , transfer of—Alundon 

ment of. Sic Bkngal Txa i.m \ Act, s. 87 b99 

Onus of proof. 5cf ros.si..s.sioN, mti' rtm ,273 

Owelty-monep. 5ec Moim.iin.;.. , ?.. 373 

Farsi Tbwer of Silence- Scr ijatm r .Simte 46.’; 

Partition— 0 / mnl proiierly--I'or- 
lip?i omilUd ii/_ mistakc-^Frcdi suit fur 
partition or joint pnssessiuii, ifmiviintaimihle 
— Co-oiencr, gdicrse possFision If)/ ] ll'heie, 
in a suit for the p.arti4ion of ]uiiit propei tf 
by reason of a mistake of thoIiaiticH which 
was ehar§i1 by the Conmissiuuei wIiS was 
appointed to uifkc the pai^itiou, a ccilain 
portion of the property was oinittid from 
the report and the final dccice did not deal 
with lands comprised in that pnitioii, 
Zfcfrf—That the effect oj the dcciee was 
to leave unaffected the joint title ami* 

• poBBeRaion of the parlies in the laiiiTs 
omitted in the decree. That such lauds 
may be partitioned in a Riibsequeut suit 
at the instance of one of the parties. A 
mere determination of the shares by the 


Partition— 

peilimiuary dectee is not Jantamgunt to 

* "paitition The entry into and possesRiSn 
of land under the common title by one co- 
owner will not fie presumed to be adverse 
to llic othci% lint y'dl ordinarily be held to 
he for the beiient of all. A tenant will 
not be permitted to clsim the protectioii 
of the atatulc *of limitation, uiiIgrs it* 
»clearly app^is that ho lias lepudiated the 
title of hiH co-tenant ynd is holding ad¬ 
versely tu him. Itfinst fuithcr be esta¬ 
blished thatatlip fact ot the adven-c holding 
was hi ought home to the co owner. The 
]iosReRRion of a wrong-doer caynot ho 
constructively extended over lands not 
actually in his piissessiop. .loiiEMiliA Natji 
• Ilux llAtiii'.ii Das Marw’mii _ 127 

————, Pinfilicn—Minhjiiije of vndioidri 
•),/(.«P —Alluluunt of pto/iiini on pailititm 
—Clhirgcfor uiecllii-lunnfg—Prinrilyl In 
llie .abseiiph of any snggestjfiii or evidenec 
Ah.it t^c ])aitiliiiii of 11 joint cbIuIo was 
unlaiily or imiiropeily made to defeat 
ekiiins of ci^dilors, the Rliaieii^lheicof, 
will) h.vve to leceivc sums of money by w.ay 
of*owflly fioiii a lo-sb.iter under a ji-irti- 
tion deeipp eieating a cli.iige on the allot¬ 
ment made to liim,*Jiaie jiiioiity over tlic 
moi l.igBgi’Cs of Ills undivided-b.iic III llic 
joiuf estate The fact that (he moi (g.igor 
• cosliaiei oftlcicd in(o possef^sion ot the 
ulloLii'ent ni'idu In him bofipre paying thg 
oweTly-moiiey foi whiLffthcic was a eliaige 
created, did imt altci ol allcct the poBilion. 
SiiAiiKn.!Aii\M Mmiomkii Ka/im iSinii v. 
lloi.Ei.T S\M 141 IS .. 373 

-» — -, Puililiuii, pin hid — I'uinnurs nut 

hlfiiihn^ nf /iiiltl finiiih/—if iiiatglaiii- 
a/ili j One 'if the co-owiieis of an ixslatc 
Mied (he othei C'l-owiieis for ]iarlllioii of 
• *cliiiwl.id.iii ch.iki.iii bind* o* one tilbagg 

, only of the esfule, 'hat the reasons 

*ag.iiii,st the iijrLial^i.iiJitou of joint t.imily 
|iiii|icily i^d not .ipply IR ftUih a e.fse and 
(lie hint was itciiii^iiiiiible. iSikii tl vi.iiicr 
llisur. Afiuiii^rAiy{p. Amiitv Moimn Oiiii-siwdlO 

- ... •—, PhilUtuii suit ■ PtiiliFs — Tuhddurs * 

iniil dur-hdifldinlf—Alliii'mg persons not 
mi nk' pmlits In wUili jiriietrdiiigs — Piac- 
1/c^ In a suit tor pai titiofi peisoiis holding 
inteipsis of^ .an* infciior degice are not 
neceshniy' paitic-s A pci son holding a per- 
maneiit interest, though an interest of an 
inferior giade, may biing a suit for porti- 
tioti as ifgainst poisons who hold interests 
of supciior grade, a putnidar may 
bring a suit for partition against his co- 
putiiidaiM or against dar-putiiidurs under 
hitf co-putmdaiR; in the latter case the 
c%iftituidais must be m.ade parlies. The 
question as to who in c necessary and who 
a^e proper psitie.s 111 a p.ai tition suit dis- 
cusRcfi. lu the ]iresriit suit, held, that the 
dar-talukdais should not be madwpnrties as 
the suit would become highly couipTiiated 
thereby. The couiso adopted I'u the Kiwcr, 
Court, namely, of allowing the dar-taluk- 
dars to watch the partition proceedings 
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[Voi. XU. 


I'dfje 

Partition—'’(Mi'Id. 

t1i(iU(:;L not ii^ilo piitlir'^, ovod. TTl'KN- 

uilA ClIAMUlA SlNMM J{o\ «. M lIFinfBIC * 

I<'aix Ciiowiiii'Kv .. ... U70 

• 

——-, if rdpcU ilivi'iiill I)f Ijoldiii;^. iSVf • 

LAMiLOKII AN’Il 'J'hN \M'* . SOS 

iiirAMi'fiiiont, in'llI'liiPiit 


» ftmonf;-.t. (’o-iiAriciiiT-i imiVo j.iilit'iin {^it ^ 

lltNPr I.AW . 7S>.Ti 

—. iSif lliMy L.Vm . . 0S7« 

-. ,S'(( H'.lll \N'\I.I!\M n.'iS 

- suit. ^1' CiiMi r Km * All, Si ii. 


II, Alt 17 . 07 

Partnership- J’liiiiiir-itip — r<pTiiMiiii of oai 

I I'll l»//l'?• ly (M'l.l's ifl, so/llfloll- 

Coiilhut All (IX oj ISI.'), 'I — Sinl» 

iii'ioiuil or iln^iilliloiii Ini /'ullliliil 
/nil till I — l.iiitlliitioii - liimihtliiiii \it (,VK« * 

of /.s,'<), iSi A II, All- lii'i, 1.11.1 riiili ‘1 
llip Iiiiliiiii liiw tlicn' ii- II” ili'«’luluiii of 

|iiHtiii'i.'liHi wl’i'ii I'lii' iiAiliwr pviiilf. llip 
ollipr. A'Uil lij till'pxpi Ill'll pAiflirr for * 
UPPOUIlt* (f| IcI ills olutloll of pAI IllPIslmi 

lUlil .Isll.llP ot lllP piolils Is'.lot IpIlPlIlril 

liyAit ’Oii I'lil li> .\il roO of Si li» II,of 
till' Liiiiil.itioii All, iUiil IS within liiiip 
if hionphl willim ll yiMi. ol llip il.ilp of 

L'vpiil'iiiii I iii'i’i Hip Iiiili.ili l.iw V pAiliiPi’ 
i’,xn hp p.s])p11pi 1 only hv ah ohIi-i of tlip 
Coiiit. Dw vnisx Ills Kakmv v Cifi m , 
Jjir, Dm. V . . If'S 

—-. J’lllho'^liip — Full'll I'll* ro. 


//fl/fiii/• —1 l.ili hll I.I--l/i'/> I l.i/ iillrinti'iii h/ 

It /iinliirr f'l ‘II lip I ••'III'i>I tilh I" illht — 
Foil on InhiFf I'f nt III \li'tiiPii •oil/ilil 1 / — 

I'litllil if f‘l I'l lllS'illiiii • it hi the 0 •hill of 

the. iiili^iht of III! fhiiiiliif*i^ fiiiitiiir—A/i- 

fiOl llflllllll III , Il'J-lK ill' ••llltioil 1 \ tl.lllll 

pnniiiiilli'il hy .1 p.iilnii wIhIp .m liiij; oii in., 
own •p[iiiiAtP iifiouiii lUiil nil in iiopiik 

1!or I III' III 111 J 4 iiol i!ii|ii«l.ihlp III tlip 
fiiin iilllioiioli hull liP ,^iot I i'"ii l■onllC(.tpll 
with Vhe ill in lip iTiix;fit ii> liixp lipi-n in* 
a iniMtioii to loiiiiiiil llip Ik^iiI. W Iipip 
, i)iip uf till- p.xrtiiPis I'f'.x him sni'iltoip- 
iDVcr ii ilpht wliiili was iciilly iTiiP lo the 
* linn on the ullpg.ilioii that it flas i1ii<*tii 
liiui.sc]f anil not 111 Dm’linn *Aiii1 iiia Hint 
win ih'sniisscil on Dip ground that lii^ind 
matPiiiill} id I PI M the li.itiliithi pvcriilrd 
hy thp dehtor hy ^t^ilv<lll' ^ut the oDmr 
p.utiiPis’ iiatiip without the dphtor's l'ou- 
neiit, y/ifd—That Dm ollipi pailiiPM wpie 
not ineeliidpil fioiu miiii” fur the deht uv 
bpliiilf ol llip linn, niiikint.' the fii-t-nS'ii- 
tioned ii.iilner a J li'teiidant in Ihe^iiit. * 
hliii-lii V. Millir, ‘A 11 11 .‘’00; 1 'reriii Hep. 

.‘i‘20 (17iD), iliiin Cliniidiii v Pi'Hiniinn 
Kiiiiiiir,l. H 'liCiil Sli; (I'lOO), disKii- 
f'UiHlied That it was imt open tnh l^ie 
Couit 111 sueli ii .suit 111 oilp them a ileiice 
fur siiih poitiiiii indy of Die el.inn .is iPpl^- 
aeuted their shire ill the litni. (^u^stioiiM 
regarijing*Dic-hiiip of the deht to hp iillo- 
. cated to the panneis inti r ir (.an only he 
, decided when the accounts of the p.irtiier- 
ship. itre tnlteii. Mvnhiii Lasiiiuhiiin 
MPLticit V. SuBJA Kv.mar Najk 716 


Parties—Power ef Apprtlute Court to make 
eo-Dcfciulaiit Ii.ihle upon apjieal hy a Defen¬ 
dant. S7r Ari-KATi , ... 720 

-. Sif TiiAN.sFitn OF PjiopfSity Aft, 

is. S.'i . , . , ... 64 

- Sri PAKriK.s T.* (570 

— f-* -. i^rr AIonTiiAiiio ... ... 911 

Party —Ciill I’l'iiftdnir Codi* (.4(f AW of 
^ ISS^), nr, f.?/' -fiiiil iiffiihinl ‘ulutwiiIliH— 

Null for rciil~Fitrtirit — Minor — lli/iraten- 
htfiiin ] Wlieu A suit for icfit giaH brought 
lU'.iiiiNt two persunt^'n thcvtap.iuity of mut- 
* ttitifi.'., hut iwic of tlipm who was a minor , 
WIN iiot’piDpeily' seA'od and no gifhrdiau 
, w.as jjijioiiilpil oirliis beli.alf, /fcld —T^at 
[ iii»(ieiif/#i aip liustppH and the pvpseuco'of 
all*iif DiPin IB tliP .suit wi« essenti.ll, audit 
\Eis inoppilv (lisinisspd for defect of ]iaitics. 

Sii'ii Annul, 11(111 riiiiWiilU llY r. If, (!. 
Hi.iiAii , ... .. ICO 

• , 

-. Nil I’lEtTII.s, 

-, aihhiiiiii of. Nir Ili'NiiAr. Tfnam y Act, 

s IOC . . . ... 8 

-. Nil Momr. MiK* ... ... 107 

• • 

• Personal decree—Sheliait Sic Rimut of 
SI IT ... 808,310 

§ • 

Pleading <S'ii*Tihnsffii nr Pkopfrtv Act, 
sill,. ... •. . . 587 

Pleader—ILnpiofehsional cnuduet. Nil TjFihi, 

Pit M'I iom,iis.A( r, ss I;l,4l ... ggi 

-andcHtcnt Ai,i'.s*\ • ... 28 

Pleading »Sic Lvad Ai lii'isinoN Act . 5fi9 
-f.vl-.e c.ifa*. .B'ttiiiu up, at litter stage 

I'.fTpi't '*^10 Mnurii MiF ^ . 7(}1 

Police duties. A'i<'S frmce rF\uKB . .*193 

Possession suit for—Prnrtii'C—Pomatlon, 
still Jill — Fill/lire of rniisr of riilion — Pro/iir 
ilii ric to III miidc—Oilliitiriiilissnrs, Court's 
jnmir to liiriilr and pass dcihiriilori/ drr.rce.] 

Wlirie Dip Plain lilhs .iskeil for poHseBsioii 
Ilf tlieir niotlior’a propcity on the ground 
D^t she was dead and the Couit lield that 
It was *11111 i»-()vpd that the lady waa dpod, 
llip only de^ipp that could ho luad^ was 
that the suit the dismissed. The mere 
eiiciimsi.iupe thay sotno of the media 
I'oiifludriidi j^iglit he the- same in other 
actions did, not vrsL Dio Court willi any 
rf-ight or duly to proniniiice’upon them. 
Mcssu.mmat, Maijiiaa r, .Ioiifshwah 

.,. ...^ ... 227 

■-*■- 1 Possession, suit for _ 

Onus of pio f—Nntnrc of evidener lo he itd~ 
diirid III/ either parti/ — Title, proof of, effect 
n/—Presuiitjilioii of possession—Constructive 
pnsnssionS'Jiu^i/ map, laluc of, eis evi- 
•t^ncc.] *lii respect of juiiglSaiul hilly land 
]i(isscsHiiiii must he pieaumed to bo with* 
the lightful owner. Plaiutiff in an action 
for ejectment must nob only prove liia title 
hut aho hia poaactaiuu, actual ^or'conatruc- 
tivo, within 12 years of yuitt When 
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cegise" to he a liiiaiee and ihp, oroviaions of 
^ • see 40 a of ihe Ciiliiilta Municipal Act 
* c.iniheii no loiigri lm\p any operation on 
the oanei. AiiIN>'.sii ('iiaM'Ha GaNOULY 
I' The CoKi’oiiA'iToN OP Calcutta 
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8. • 372—Cct/ciiffa 
Monlojinl At I V/ I> ♦’ 'f JoOO , sees S7J3, 
u.'i.y nod $'/0 <1 — Jlimnliti’ n of it budding 
riHltd o ilhm^t mu tu o — Ihotue otider sec, 
!V,i,'Vliillii) iiiidition pieeidiot the' 
pc'Siio/ nj Old 7 Jur dimohllini 3 No notice 
'(iinlei i-ei' .liS:! ol 1 he Call ul la MlllCielpal 
Aft. (Ill, 11 (' of Jiiiy.il H i.eiessaiy helore 
an (iidei iindei sn- <140 of the Act 
diioi ting iho ilciiiolilii^ni of a hiiilding erect¬ 
ed \Mlhiiiit •■aneinii III coiitinveidloll (>f 
see. tui', c.iii ho p.o.'lid CotpO' ntion of . 
Cfi/jiit/.f i. AoihI^i f.nl idoleijee 7 (‘.*W. 

N. (I'lO’i , I'.lliiivc'l, t-liM Jil'ni SUSAR 
Minn! Dj'.ui 1. 'f HE Coijr.iiivTioN of Cat.- 
Cl’JTA .* ... .. ... 271 

-, B. 383. See s. 372 271 

-:-V-, S' 449 ll). See 

37 J ‘271 


---, s. 401-C<if- 

eotla llloiiijhd Aet (l/J, If (’ of ISOO), 
Sill 4tbS -ti'd, cn'4~ 'Ihe pooC! of the 

(j!uind,Oiiotiii(t'e lo pmeied (dhir under 
sec 4"6 Ol sie .'(W e nb loonniitii's pouer 
to snniiiitn iimi niiint ot of tin ui ijiiniti plan 
— 'J he I ili'i'is ujiiiliiin/d impiet a bintee and 
snbiiiit lejioti A hf ob/iLtoivs of the ovners 
of It instil In stnndmd j'lqe. hou' to be tiuirfc.l 
Tlic si.iiidiiiM phn jiicp.iied on a ir|birt 
Uiade hy tao oihiif-- ihc liieilical oilicer 
and the ciigiiicct—on an iiispitlioii of a 
hO'tce iiinhi the piovi.miis ol sec 406 of 
AitllLU C of Ih'iy does not hecoiiie had 
ill law hetaunc one ot llic t.Ulteis, the 
engineei, n.as not a peimaiieiit servant of 
the* MnliK-ipalily Wheie on lioiices uu- 
I del sec, 4Uo ot Alt 111 I! ('. of 1809 
h.ivi'iig hi'en seitcd upon all llte owners 
of laiiil tl a husiic, one ot the owners 
ohjiiicd to a (Clt'Oii ]iiopoHC'l load in the 
Bt.iiid.iid plan goiiig III a (eiiaiii direction 
am' oil hk' olijeiiioii Uic Snii coniQiii.tce 
deiukd that the lOiid he diQetted, and the 
Bland nd *pl"" llu’** nn.dificd was approved 
by the (tenetid ( onnii ttee who served 
ptliie iipi'ii ihc, reiiiioiiei toiatiy out the 
iuipiioemeiils atioiiltig 10 the standard 
jilaiiso uioiiiiii'il, and l(ii liei iioii-coiiipliiince 
piosetoted ihe I’e iiioiiei, Jlild —Tliat 
the liiilioiiei wiiH not eiiliiled to a flesh 
tioiice mill icgaiil to ilie ihfieilioii ot the 
load III oidei to eiiahli' he to uige her 
ohjtttion to I ho d< fh'i tiou heloie tlieGeue. 
r.il oniiniMce 'Ihi-law (oiiieinplaies that 
all peisoos inteieslid mil he piesout before 
the bub loniniitiic ami will pieaent Dot 
merely their owu obiectiotis to the scheme 
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Calcutta Municipal Ac{-ron((it 

but also any iilijn«lii>im nliitli tlipy to 
any mudiricaimil of llic K'lirnio mi the 
objecriiiiie Aiaeil I'y ntlieia. It is tliedniy 
of eac^i of tlie'^ieismis at^tlic time wl^u 
tlie-matter isfipime ilie Suli-cnnniiittpe to 
ascrrtain niint llic vniimis i.lijn-ln.iis of aha 
other peisoiia arc iiinl ilirn in i | i | iiih (> thnse . 
ohjeciiniia it lie ila<nks u iipcpisuit Un¬ 
der iho Cahuliti Muiiic'jial Ad ilieSub 
ConiinillcQ have |iimii m Mim'lmn any 
ameiiduieiit nf alie mienial |iliiii even 
thiiUKli the aRiPiiihnent W; iiPies-.ny lor 
the fiurpiH-e nt avinding ^\|iiMni* . 111(1 nut 
Ar the piirpnsp ni impinvtni; llie Inisiee. 

(The Caliutta Mnniiipd iSd i;ivph tl^e 
GeneAl ('miiinll liw full iIimipIi.ih In pisicppil 
eilhijf under ►nr 40.. nr undi^ ►ec 40!)* 
Skekmati Ataiijiam Ua.si i. The t’oiiroiiv. » 
TioN OF CAurm . * ..1110 


-;- W-,S. 4C8. fres. 400 I TIG 

— .. .B. 409 Av 8. '100 lllG 

- . ...-s. 574. ■«<r.s;/oo 1110 

Charge — ihlA’t III -(/nri(/r, «)i/i(.(si'oii 
lo fiiimr—Cuin II tiiiii, hull ‘iti/ nj - I iiihr-lc- 

mint—Jlldliiii I'liilJ Ciiili {_.\it XhV nf 
{ISGO), it'll null Hfj ] ^^ll('|p ilia 

cll.vii:c ap.iind iIk" .n i iikpcI vv is In fl... pircLt 
that, lie nil ni liif'.M- IIk* Jl-t d.iv nt .lune 
1907 eniiinilllcil liien ll nt 1111-1 In ii-ppct 
of Mime di piIh VvIiI.Ii li(^t>nk linnia lliP 
COinplAIII.IIlt lind «.!' lll•*M■ll^ I'lljllj nf .11) 

olleiicp jiiiii#-li d*!t* iiiidni s(*(. ion, 1* I* U ^ 
but at tin* lii.il 111 * « I** (onvii liclnl I'lidie??!- 
ing not the dieds lul tinoiiiils nl.i iniud 
by deiiling with ihnsp dends^ (//(/./- That 
the cniiviitl ll is^ hid ai.d nupht to hp s>*l 
aanlie* 'Iheie.iii actusLil, wlni i\ns tiled 
With the oiher .leciised .igiiii-t wliniii the 
above-ineiitinind ili-ure «.is fi.mipd, w.is 
convicted uiidci an*. 400 le.id wilh sen I ir.^ 

I. r U, iM hoot .nil (-pcc he ih,ii(^ 
having been fi.iiind ng.iinst hiiii, bin ii 
appeaird tli.it. he kin*w nf the ili.nge as 
he put III avMlIlen si.itetiieiit 'Ipnjiiigrft., 

That liih coni leiloll !*> also h.id and ^ 
ought lo he kpt ,i-ide. LlI’KA PaS GiiU 
V . Uibada'Moni 11i'.w.v ... ^ ... H 77 

, omiasinii lo ftatuc—1 itiatiiig convic¬ 
tion. siSce I iiAiiGi; . .* *^'77 

•• 

- diffeienee Jielwcen (oiinioii nhjcit 
charged and cninniuii object foSiid ABe • 
Penal Code, s 99 . . * • ■ •'>79 

- tothejTiry. fre Joiiv thiai. ...774 

Charter Act, S, IS-H'hh ('nml’a imwer of ^ 
guperiiiieiideiice. Atc Sui'fcuiMiNtiB.vcE G/8 

Cheatii g—Attempt t^ itie Ten^l Code, ps. 
417,611 •■* •” 

Ohowkidari Act. See Village Ciiowkidahi 
Act ... 367 

CHvil uot Criminal trespass. Ste Tbisfass 269 


Commitment— ComfiiUment to the Court of 

If'etsioiiii Of (Ifrid uiid'’r tee. 43G Vrin^al 
* Proud art Voile {Art V of IS9S) — High* 
Couit'ii finvir to riviiie under see. 4S9—Pre- 
jiiiiiiiiii If niifuiiif into Smuont rasrt, Mngit- 
trn c'i jioiiir niTd duties in reyard thereto— 
Ciiiiiiiinl Procedure Vudetict V of 1898), 
sees 4-^G, i,39 ] It ijj not iiirom|)cteiiL to a 
‘Al.igi'liiife hohling a |iioliniinaiy enquiry 

i. ito Sessions cqpea to px.iiiiiiie the credi- 
hij^ly of evidence ad.hieeda.i the course of 
the eiBpniy. .Siiili Miigistiate should not 
coniinn. the H(win.ed for tiinl in the Ses¬ 
sions I'oni t if he Im of opiiiiiim that not* 
vviih-landiiig direct evidence aiidticcd 
ag.iinst. the accii..i*i|, llie piospcurioii cnso is 
ii.ipK.i able and ihe evidencB is uureiinb e. 

Tla* IIikIi t'mht Iihh full jiiiisiliclimi under 
RPC 4.19, ( r. 1> 11, to ipvive a commit- 
lUfiit ^.idpr nnfde undi*r sec. 43G on |Niiiita 

of law iih well ns of fm-ts. Hash Deuari * 
L.)l Mamimw. The KviFERnii 117 

jl -w " ■ ^ iiiadiB uiidci fl 348, Cr P, C, 

— M liei h(*r rfc 11010 iriiil is iipcei-'Ri^, See 
• C'Rl.VHNAL PlIOCVJlUHK CODK, .s 340 * ... 136 

-■;-r nndei a. ."47. Ur. P. C.~Wlie. 

tiler (oiilrolleil by s, 

Uiiivii.Mr, riiniI.J.IIIK < onr, s ‘.^08 ...1011 

CommJttee—<li'neii.l-Ot tTc ('alcutla Cor- 

j. i.i.itii.ii—I’niiii nt—T o ]iror<ed under s, 

4llli III 1 4h'' nteihi*( iihiilla Miiiiieipal Act. 

St! I'ALd II,\ .Ml Mdi’Ai, All .s. 408 ...11141 

Common object- No expipsH Gliding ot— 

Mill I Ini VII 111 cs (oiivKtioii, ifeft Penal 
• t oni, s 117 . 

' --fminl! being different from 

the (oniiinni ohjeet* ch.iiged. Sic Pmnal 
tour, s 99 . . .. •. r,7fl 

Complaint—ni-misaid of hy a Preiydency 

Abi^isii lie—Ilieh Uouii’h iionci*ofrevisidb. 

SrC Si rnii.Mi:.Nii#.N(.E ^ 

ConfivCijFlon iiiidpi* th^ Excise Law. ^ee 
J*.\i IM. Ldv , . . •. ... jgg 

Continuing t-ffmice-«ThFft—IIow far a. See , 

\ ll.I.Ai.E ( UOWKIDAUl A(.T ... ...367 

Contract—I’lpacli hy »01 kniaii—Recovery 
ol thu moiK*}' after the c-]iiiy of the con- 
' tr.iei Mm, See, Autificlbs Act, ss, 2 
and 5 • ... 869 

Criminal* Court-fii'wiiW Court duty of to 
gtie ijfiit to n limil jiidfmint of the Civil 
Viniit Crniiiiiid J^iuiiduii Code (Act V of 
, 18'J8) •((• 47(j—P ioinding und-r, to be 
St ffed, U'hiii the pidiimmt onvhiahitu 
hisid li rileiicii Iy the Appillnie Court— 

^ hd'in Piiiiil t'ld- All XLV of 1SG0\ 

(Id. l'J3 f IMnie i|i a > uil against nuo K 

on .i)^»t(*ied hood, alleged in have been 
‘•xeiuipil hy Inin. K oenied the execution 
of ihe hoinl hut iln: Miiiisif, holding that 
the hifiid was genuine, deciecd he sun and 
diiceted Ins prokeciitioii under sec.*478 
Cr. P C , for an offence under set. IflS’ 

I P. 0., and on apjieal hy K, the judfgmeut 
of the Miiiisif was leversed by the Subor¬ 
dinate Judge who held that the bond wai 
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Criminal Court- «on<<7. • 

not^nuin^ and K had not ex<>cuted it, , 

*Hm —That the lesuit of the judgment 
of the Subordinate Judge tiiuhI he taken 
to be that the older for fhn |irniieciitii)ii oi^ 

K under «ec 476, Or,. P ('.J waa not main¬ 
tainable as the bnais of that ruder liad 
gone. That when a cojiy of the iudgment 
of the Subordiiiatc Judge was filed in the* 
(Iriniinalt'ouil in winch tl*e cnae against 
K wna iiriidii'fs, it 'was the duty of that 
Court to withhold its hatida and ifot to 
have proceeded with the *a>.e. That tlic 
order of ilie Criminul Couit convicting K 
undg* sec. lP!t, 1. P. 0, and i-enlenciiig 
him to iinpiisoiinioiil, whieh older was 
affirmed rm appeal by the Sci^HionR-ludge, 
ought to he HPt Rhide by Ihe'lligh Couft, 
although K did not movefile High Couit 
to quash the ptoccediiigH agaim-t him ae soau 
as the judgment of the Suhoidiiiiite Judge 
was pronounced. KANi’i.i.Aie r. Till Em¬ 
peror ... ' ... • ... ^ .... ^ 1 

Criminal force —Cse of—When not sufficient , 
to cdtisTitutc nil oifciicp linger s 141, c7 (fi). 
Penal Code iSrc I’UiNAT. (?oiif, 141 .., fifi 

Criminal intent —Neie^-.aiyto roustiiule an 
offenee uiidei s. 141, cl (6), Penal Code. * 

See Penal CoDF sT 141 .. ... PtJ 

• 

Criminal Procedure Code, s. 94— V^ivihml 

Proerdurt (Vd {.Id 1 of ISfS , S'c.s. .V^, 'W, 

, 190(c) i!37—Sfiiidi v'diraut, Miiiler,f.tc. 90 
—Alaf/ulrutt’s'yiitndittion to hsut — Cof/ni- 
:anrc of nn rffrmr under nc. UK) tc)—/ii- 
forimtion inifurr of vjitni irhieh coi/m-jivce • 
fou/d hd tnktn — Hic'jK^oI thf injormuliim 
—IJow mnch sliovld Lr ttrotelrd ] 'I'hc l)is- 
trictr AIngistrate on iccgniiig infoiiiiation 
of the commission of an ofleiice c.miiot’ 
issue B scuu'li wairant uiidei sec 06, jiaia 
(Ik Cr.*P. C, liefi'ie he li.is uited ]udiriMly 
upou the ii^ariii.ilioii srfieceived. In ic 
JIari Lnl Pure, I. L!,H ‘2U I’om. at pt 949* 
(19AS), follow'd ■ To justify a MagistTatc 
in taking coguixance of aif ofTence under 
sec 190(c), (V. P C, ^puii* infill inalion 
received from any jietsou oilier than a 
police officer, the infoimalioii need no* con¬ 
tain all the allcgatious ncces.Hiy to be 
proved to establish the offeiice ; it kiw suffi¬ 
cient if enough is alleged to jm^ify the 
Magistrate in dealing judicially with the 
matter. Wliat allcgatiniis or how much of 
the information should be recorded by the * 
Magistrate in such a ease it js difficult to 
lay down in general teims ; but when* it is 
found that the reconlcd infoinutinn *s 
Bufficient to justify the Magistiaie in con. 
aidering that a primil facie case has been 
made out the High Couit will not,inter¬ 
fere with the Magistrate’s action nf K.king 
cogniaance under see. 190 (c). See. MT, 

Cp. P. C., cauuot give legal effect to a de¬ 
fective' warrant. Rash Rrhari Lal Man¬ 
ual v.'I’he KincvEmperor ... ...1076 


-, 8. 94. Sec Pen- 

* At Colics. 175 ... ... ...1016 

■ . . . . .., S. 96. Sec S. 94 1076 


Criminal Procodure (Jbde—fo«<d. 

. . - ■ -S. 106 —Criifttiiaf 

Proecd^ire Code (Act P of lee, 10G(3) 
—Poutr of the Appellate Court to bind dotm, 

•lehen occiiscd wnt convicted by gd second 
dSss MagistruteT] An A/lprllate ^qurt 
caanot in the exercise of poifcr given hy 
, sec. 106 i3i of the Ciiuiinal Procedure Code 
bind down the accused ^’hn piefcrred the 
appeal when ho was not convicted by a 
> Court such as is refeired to iu sul -hpc. 

•of sec 106, Cr. P. O. JlJuthiii Chetli v. 
Emperor, 1. L 29 Mad 196{190.’>): Para- 
tgisdva X. EvipcPor, I.* L. R 30 Mad. 48 
(1906); Mahmwli Sbeilh v. AjibheiUi, I. If, 

R. 21 fal. 0:42 (1894), lefeircd to. Tli* 
ICfhi'FjiOR u. Momim Malij'a ... • ... 762 

, 8.107—OriWna/ 

• Procedure Code (Act 1' of 1S9S), sees, 107 
and 11s—Older funding duun a peirty 
, vithbUt iiiipdinie fnding in legend to 
each memlrr of tht patty—lllegnlityt] 
Wliete 111 a (iroceediuff under sec 107, Cr. 
!’•(', against a paity consisting of ,17 
periforis, the Jlagisliate hound down all of 
them without cc^liiug (o a scpaiale finding 
as legal(>i each of them iifdividiially, JJeld — 

The Older is had in law and ouilit to be 
set a-ide. Ajodha Pkosaii SiNOii r. The 
Kmpeiiuu . .M ... 992 

-,.8.107- Criminal 

Ptorednte Cerh (Alt V of 1S9S), nee 107— 
Ordir to jiKl'otf o jnuty from taking a 
preicehinn along *a roeiKl—I'iortnioii, right 
to tuke'i 'A pally insisting u|iou their 
riglit to take a piocession ahfiig a cer- 
taiu load fo which another jiaity ob¬ 
jected cannot be hound down uiidei sec. 

107, Cr. P.' (A, to keep the pence unless 
there is a finding llinr. Inking of the, 
proc'cssion along the parlicubir path h a 
wiougful act or flsit the pioccssionists 
aie lliemselvca likely to coiiimit a breach 
of, the pesce or distuib the public tianqui- 
lity. Per WoonnoFFE, J.—When a party 
have the light to take a procession along 
a particular load they cannot be pioperly 
buifnd down because some one else pro- 
< poses to iuteifere with that right. The 
proper coftise in such a case iiv to bind 
down tlys other )Mtrty. Feuuee Ali 
Mdllik 1 '. The Empkihir ... ... 703 

s. 107 — Criminal 
Procediire'*Code (Act V of 1898), fics. 107 
and U8 —R 0116 fide dispulc,as to the riejht of 
posstsmon—Binding doten one patty under 
tec, 107—'Proeitding tinder see. H5, proper 
pteicedare] Where (here is,a bond fide 
dispute as to the ri^ht to the possession 
of land between two rival parlies, giving 
rise to a likelihood of a breach of the 
peace, it is unfair to hind down only the 
party who happen to he in possession under 
sec. 107, Cr, P. C,, to* keep the peace. 

The proper order in such a case would lie 
to bind down both the parties under seo, 

107, Cr. P. C., or to institute a proceeding 
under sec. 146, Cr. P. C. Baisnab Das 
Babaji V. The Ehferor .« • « 606 
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Orlminal Procodurw Ood^-fon/d. 
-, B itfy or 14V 

See 'BiMtSAf, Pro bdork odk, 14 i .. 487 

• • 

——, g 110— ’rinimal 
Prm'rilU'V U"d ,{AH V of ISOS), tree 110 
awl 117* 102, 0 wm' Pepnte ei idfw^ 

of — Hviilnve o/J pef$nn» who nr not neiih- 
bouri—Tmiiifir of a env nudir’tr.-. ]j9, 

Cr. P, O.poW.rnf the Dieirirt Sf tii^lrnle 
to dirert—^a Crnnimil Procedure 

Co Ir wkrlher anpiv»to rneei under ler 110 
— Euidcnce, trttimi tjf in raxes under Chap, i 
V/ll, Crimio'ih Proc-dure Cmtr] VVlifii 
a p<(>ce4‘>liiie iin'lei'seu klo Cl. P r., 

IB ilr-iwii up against a pcrsim on 'a [Htlioo * 
report Rn<l an onler is 111 . 1116 ^ 1 ' the Vlngis- 
trat** under neo. 1l‘^ reqiming tlin pernotR 
to show oaU'<e, it l« nor. nt*oe'i>.iiy to give 
a list *of witiiPriseH III Huppori oP the pro- ‘ 
cceiling either in the re'iort or in the on'pr 
under nee. 112. A caHe under sec 110, 

(V P. C., fan be traysferied l>y a nistriut 
Magistrate n.s he is competent iindei sec. 

19’i*, Cr. P. I’., to trnif>fer any c.i«o i-ogniz- 
nble’hy a Criminal oiirt and his |Mnver,nf 
transfer is not reslriejled to crnniii'il cases 
only. When n Magistrate ITaving no power 
to transfer a case under sec. llCfICr. P. 

C., transfers the c.'se erroneously and in 
good faith to another Magistrat , llie pin- 
ceeding before the latter* Magis'i^te will 
not bo void, as sueh transfer would only 
amount In an irregularity which would 
bo covered by the provisions of sec. !)29, 
cl. /). Cr. P. (1 milha* Ali Khali v. 

Domi Lil, 4 C. W N. SVIl (1900)} tefei red 
to. Sec. 2''8, Cr. P. (I, has no applieaTnm 
to a case under sec. llO, Cr. P. *(’, and a 
person cal ed upon to show cause under 
sec. 110, Cr. P. has no ri^lit to further 
qposs examine th*^ prosecution witiirsHes 
undCr see. 266, Cr. P C. In ile.ling with 
cases under Chap. VUI of the CiimnisI 
Procedure Code, Magistrate ought, especial, 
ly where no previous convidiun is proved 
to take gieat care to test the evidence 
for the proseriitioii. AVhere in consequence 
of a series of dac ities having taken p'ace 
iu certain villages, a proceeding uiidter 
sec. 110, Cr. P C , is instiluled against A ^ 
person fog being a robber by h.ibit. *ilie 
evidence of general reputation, comjng from 
the people of the villages wheie dacoities 
had ti\|Ecu place, is certainly to be treated 
as evidoiico of geiidrai repute s«.requircd 
by sec. 117, Cr. P. C.. althougli that person 
did not live amidst tligse jieople. Rni 
hkri Pershad v. Queen-Empresspl. L. 11. 

23 Cal. 62i (4895) distiiigpisheil. hen 
a witness is caned by the Court under sec. 

640, Cr. P. C., his cruss-oxainiiiation by 
the parties cannot, under 1 lie law, be res¬ 
tricted to the points 011 which he lias hccii 
examined by tlie Court. Cbimauo.vi 
S iNOH e. The ISmpBror 299 

8 117. See s. 

no 299 


Oriminal trifci^nre Code—could 

— - — •-, a. 123—Cn'mirwl 

durr Code Act i’ 0 /lS9S),^e. IS^— 
Stulrilii for good hehnoiour - Term exceed- 
inif one year — Ri/ereficc to Sessions Judge— 
Ssswns Jud/e's power logo into the merits 
awl to roiiHidcr ihr suffiirie'ncy of the seen- 
rill/] Sub-see IS ot sec. 1'3 of iheilri- 
l^mal Priii^f-dure Coilf^enuiPiiiplaiea a deci- 
Riion by tlie Ssssi.ms Judge 011 tlie nier ts of 
the oi'iler deinafidnig secuiity for good be- 
^1 ivRiur li d<ica not ‘aptliArise the Ses- 
^ si'iiis Judge to cuiisider llio HuMeieiicy of 
the soi'iirliy ofTereil Gagan CUANDRA Das 
C iioWDHURv e. The Eupbuor... ... 463 

' '■ - " - -, B 133 —Criminal 

Procedure Cud ‘ > Art V of tSjlS‘,see ISi— 
llnAnI ijrjiind,"order {losing—Jurisdiction ] • 

All opIhi pioliitiiliiig tile use of a grave- 
j.uaI i\ not Kueli ail order as can he made 
under sec. 131 of the Code of < limiiial 
Pr ceiliiie Sdcu SaRan Lal v Lat. Mahu- 
MAtlJ-At, a.. ...* ... 70 

- -- ■ . S. J33—Ort'mtnof 

Proc'ilure Ciidr (^et V of 189o), sm. ^SS 
— BcioA tide^c/in'»rt of right — Co'npitemy of 
the MlUjislrnle to dee.id' whether the claim 

, IS liairi’l hy /iimlation.] lii a proeoeiling 
under see 141, Ci. I’. J'., the Petitioner 
rai-ed a cl.iim of piopnotary light to the 
laud III ijispu'^ anil the Magistrate came to 
tilt! coiieluhioii that if the Pcnlioner hid 
any light't was barred by li^iitatiuu. lie 
liowever stayed the passing of Hiial order 
for one moiidi in older 10 all iw the Peti- 

• tioner an opportunity of eataliliHliiiig his 
right by a civil suit Riid sulrncqucutry mure 
than two inoiiiha a^tcr the expiration of 
lliat pciiod, iii.ulc liBi order absolute, &elil 

That the order of the Magistrate undet 
sec 133. Cr. P. C, was bad in law, Tlie 
M.igrstrito hlinuld have refrained froti 
(i^vercisiiig jurisdiction when «i, bond fide 
claiiii/to the laud wur raised and he was 
uot 0 iiipeteiit to decide whet her the claftn 
was liai led by li^iitalioii, KamIM KdMAR 
PiswAs i. Tu» EmiViror ... ...267, 

————•-•—— -, 8- 12iZ—Criminal 

Prncfduie Code Met of iS'JS), secs, 133, 

• i.T<, l^Ojiwl Ht—Jury fiuling to return 
the iCiA il—AppcnnInient of u fresh jury— 
Mayistratk's disentionj Wheio iu a pro- 
cercliiig under sec 133, t'r. P. C., the jury 
appointed uuder sec. 138 failing to return 
tlie verdict uii account of certain causes, the 

• Pel limner aiqieared before the Magistrate 
and prayed foi the appointment of a fresh 
jury, but*the Magistrate refused the prayer 

, and pincecdiiig under sec. 141, Cr. P. C., 

• iiisde his original older absolute, JJefd — 

That {Iw Magistrate iu so doing did not 

* exercise a pmpei discretion He ought to 
have in the exercise of his discretion ap- 
poiniAl IU flesh jiiryjn compliance with 
rlie |irayer of tlie Petitioner. Shib Chan¬ 
dra Qossain V. Hriday Cuahdba Das ...1047 

8. 138. See s. 


8- 118. See s. 
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-a. gg 140 and 141. 

• Me B. 139 ... ... .. 1047 

— - - , g. 144. See 

BBXACH of TUI PBACI ' . . ...1044 

« 

-,i.l45 —Criminal 

Proeedati Code {Act V of ue. 145 — 
Tried a* in a civil itiit—SeUlemept proceed- 
inge, order in, if to he given efect <o.] The 
Mftgiatrate ahould not doaewith a protieed- 
ing under set, UB, Cr. P. ('., aa if iUiii a 
civil suit. Where the Magistrate tried a ^ 
case under sec. 145, Cr. 1’. (’, as it it was 
a civil suit, framed several issues and dia- 
cuejed them at length, hut dn1 not deal 
with the question of possession except lliat 
iu only one p.'issagn in his juiJgiucnt he ub- 
“ Bcrved that the oral evidence as In actual 
possession was iu favour, of the second 
party but in his final order decluied tlie 
first ])arty to be in posse-’sion iu order to 
give effect,In a certain order* of the settle 
roent department, /felil —Thn^, the Mf'gis- 
traie’a order was without jiirisdietion. The 
onl^ question the Magistrate hod to decide 
in the case was who was in actual pnsses- 
liciu of the hind in dispute and as l.c had 
not done so, his order was ertiiely without 
jurisdiction. KofHAi Fakir r 11 ome.''11 
Chandra Bjswa .. ... 773 

-, 145 —Crimhi i! 

PrneidHrC Code I Art I' ‘f 181>S), nee. 7 -- 
Omission to ^'nminr witness and iiir/iiirr 
into the qws ion of jiossfssion — Ahsrnrt of a 
partii—li gtmhne of the J udii ml < (herr in 
n judicial order ] Where in a ]iioceediiig 
under sec 14.’), ('r. 'P. ('., one of the 
parties being absent though solved with 
notice, the Magistiatc (Ai the written state- 
ineiit of the other pai ty declared them to 
be in possession, Jldd —That the order of 
, the Magistrate was wi^iout jurisdiefion. 

It was his diAy to inquire inio the questiou 
of possession aud it. the absence A* the 
parties, he 'would have b^en well advised 
to abstain from passing any order under 
sec. 145, Cr. P <’ A Magistrate should 
sign his name in full in aiqudiciaj order 
made under sec, 145, Cr.iP. C , and should 
also note his official position. Nojkm Mik- 
DRA V. Jamalat.i Khalifa ... *• ,.771 

• 

-- - —'' ■ -, 8. 145— Crimi- 

ned Procedure Code (Art V of lS9Si, 
tecs. 145, 146 and I4S—Refusal to ejranf 
time for reg^ar proceedings to^he follpued — 
Aitaelment under tee. 14<>, when the ]iai ^irs 
did not file written stcuemcntt or- pi odure 
evidence — Illegality.'] In a proceeding under 
sec. 14.’), Cr. P C., the parties appealed on , 
the day of heating but did not ^de any 
written statements, or produce any evidence., ' 
Tliey prayed for time which the Magistrate 
did not grant. He then beard tjie parties 
and, \<eing unable to satisfy hintself as to 
which of them was in possession, attached 
the eubjact of dispute under sec. 146, 

- iWd-That the Magistrate in so doing 
refused to exercise jurisdiction. He ought 
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to have granted time to allow regular 
proceedings to be folbwed or he miglit 
have informed himself ot the facts of tlie 
case either by local enquiry under sec. 148, 
pr. P. C., or in other i^tys. ‘ Aa he did 
neiliter, his order under Kec. 146 is bad 
iH law and ought to be set aside. Sukikh 
*, Mansar Ali V. Matidlla ... . 806 


- , -g. 146—Crimi- 

, nal Procedure Code (Act V of 1898), tee I4S 
Irregularity amounting to want of jurisdic¬ 
tion—Inierfereacc by the tiigh Court.] A 
fMagistrate dreiv up a proceeding under 
.sec. 145, (’’r. P. 0., but he did not serve 

C ny notice upon the fit at pat ty in accordance 
,'illi sub-sec. (3) of see. 146, Cr.* P C., 

. uor did lip fix a notice on sonic conspicuous 
r place at or near the subject of dispute nor 
receive a wiitteil stAteinent frinn either 
party tiefore he nassed bis final ordei iiiidei 
sec. 145 Tlieie was no a|ipeHr.iM e on 


behali of the fits, party and im oppmtiiiiit^' 
avis given to ciie witnesst's or ro pii> in any 
do'iMnentuiy evidoir e- i'<ut. on examin ng 
one witness on belialP of the second party 
the Magistrate held that there was a 
likelihood of a breach of the peace aud 
daclared the second pai ty to lie iu posses¬ 
sion, Held —That the proceedings of the 
Magisli'ale were very iiregular and must 
b.ivc piejudiced the fust p.itly That the 
lrl'■go1alIlles weie so gieat .ss to aiiioiint 
III II wiiiil of jijriMlictiiiii and to jiistily 
the inteifeieui'e of the High roiiii to 
set asii’n? the iiroceerlmgs Saj^AIi Ahmaii 
Chsudhuhv Pak'^ati C'liARAN Roy 818 


-- 1 8 145 Crimi’ 

nal Proredtirrx’oilc (Act V of 1898). see. IjS 
or sec 107—Dispute relating to a fithtey^ 
proper section to proceed under.] Iu *the 
case of a /dc di'tiule likely to cause 
a breach of the [leace existing between two 
parties telatiug to a fi-bery right, the 
proper section to proceed under for pie- 
venting a breach of the peace is sec. 145, 

Cr. P. C., and not sec. 107. The words of 
Mc. 14.’> are mandatory while those of 
sec. 107 are discietinnary. Where a dispute 
likely to fiause a breach of the peace arising 
betweem I wo pai ties concerning a fishery, 
the Msgistiatc drew up a proceeding under 
sec. 107, Cr. P. (I., with the iesul4 that 
one of Ilia par ties was liouiid down to keep 
the peace, /Irld —That the order under 
sec. 107, *Cr P. , is bad and ought fb 
be set B?ide. If there is still a likelihood 
a breach of, the peace the Magistiate 
may proceed under 4^c, 146, Cr. P. C., if 
he thinks fit. Dole Qobind Chaudhury v. 
Dhanu Khan, I. L. H. 26 Cal. 669 (1897), 
followed Balajit Singh v Bhojd Qiiose 4h7 

, 8 . 146—Final 
orders under—Review of, A'ce Rkvjkw *OF 
FINAL ORDERS BY CRIMINAL COURT ... 606 

-^ g. i4e_ See 8. 146 896 

-^ g. 148. See s. 146 896 
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— ■ ■ — - "" " ■ ■ —1 8- 19’—Ortm- 

lud Procedure QMe {Ait IV of 4898), 
fees i90(l),(c) and 191~ApplieabilUff to 
the Appdlate Court—Appeal, part of a 
trial.]* A ]^a|ri8trate, ptAsing orders f«r 
the ‘issue of wQimoos against the accused 
in a case placed tefore him by an order *of 
the Collector to the effect that the case 
should be put i^p bifore the Magistrate for 
the issue of necessary orders, takes cogni¬ 
zance of the ease^ under sec. 190 (2/ (c). • 

A Subordinates Magistrate who took cog. 
uijsance of a case under tSec. 190 (h (a), 

Gr. P. C, could not after^ bec(ffuing Dis-* 
trict^ Magistrate hear an appeal from a 

*coavi(|tion in the case which was tried Lf 
another Subordiu^te Magistrate, witliout 
folloifing the procedure laid dnwh by sec, 

101, Cr. P. C., an appeal being part of the * 
trial for an offence, Bansi Lal v. Thk 
EMFBfiOH ... . ... 408 

8.190 C}, infor- 
ma^nn justifying a Magistrate in taking 
cogiiizanre under. Secs.94 ... .•...1075 

I 8. 191. iee 

B. 100(c) K. .438 

9,192—Transfer 

of bad livelihood cases i'ce s. 110 .. 299 

— - -—-”“”i *8. 195 o-C'i ii/ii- 

nal Procedure Code {Act V of 1808], sec. 

103—Sanction to prosecute, leJua to bci/ranl- 
edJ] Sanction to prosecute is not usually 
granted unless thciU is tL very reasonable 
chance of a^conviction following. ' i sauc- 
tiou to prosecute under sec. 195 of the 
Code of Criminal J’loceduie ought to be 
grouted with great riicuuispeytioii and care. 

If grouted it places in the hands of the 
person obtaining it«a very powerful weapon 
which the unscrupulous might use fur pur¬ 
poses of oppression cf blackmail. Kali 
Charan Lal V. Basudbv Narain Binou ... 3 

- --, 8. 195—CVmf- 

nal Procedure Code {Act V of 1898), sees. 

195 [6), 421 and 4J^—Sanction <o prose¬ 
cute— Application for revocation — inmviary 
rejection without hearing the applicant— 
llUgality^ An applicaliou uudcf sec. 105 * 
(6).‘ t'r P? C., tor the revocation of a sauc- 
tioD for prosecution is made by*way of 
appeal, and under sec. 421, Gr. P. C., such 
an appication ought-not to be summarily 
reject^ without giving the apjUicaut a 
reasonable opportunity of being, heard in , 
support of the same, fhe provsions of 
sec. 440, Cr. P. C., do not apply to such ^ 
case. Raj Sumah v. Tincowki 

Mazuudar ... ... ,. 248 

■ — -■ , 8. 196—Crtmi- 

nal Procedure Code [Act V of 1898), sees. 

105 (6) and 478—Sanction to prosecute— 
Instigating the choiilkidar in loiginy a false 
infdmation—Sessions Judge’s power to * 
grant sanelion—Indian Penal Code, sec. Sll ] 

A chowkidar lodged au information at the 
thaua of the murder of a girl. On the 
Police report, the Magistrate entered the 


• , • ragi 
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case as false ani/ declined to issue process 
•against the accused and directed that the • 
chowkidar alone should be first prosecuted 
under secs. 182 acd 211, I. P. C., and 
hot his instigators. On an application 
being made to the Sessions Judge with the 
view of obtaining sanction for tRe prosecu¬ 
tion of the instigators, the Sessions Judge , 

* granted the sanction ; Udd that the Ses- 
, sious Judge had*no jurisdiction either under 

aetX 195 or sec. 476, Cr. 'P. tl., to sanction 
tlie prosecution for an offence under sec. 

211, I. P. C., at the offence, if any, of the 
alleged instigators was committed by those 
persona before the Police and not bufore 
any Court or iu the course of any judicial 
proceeding ii^ any Courtf Dbabmadas 
Kawar r. The Emferoh ... ... 675 

8. SOS— Dismissal 
of complaint by the Presidency Magistrate 
—High Court’s power to order further 
inqi^iry. See Si'n.kintendekcc ., 678 

* * -, 88.203,267 and 

437. See CRis|^RAh Pboceoure * VtDE, 
s. 4d7 ... ^ Ml .M 68 

8. 208— Crimi¬ 
nal Procedure Code (Act P of 1898), sees. 

208 and,"it—CommitiiutSt to the Court of 
Sciswns uuifcr sec 847 not conlro/led by 
sfc. 2i)8 — Iligh^ Court's Criminal ApptdlaU 
jurisdiction—Power to ejuash conimitiaent to 
the High Court A'emoas.] S^, 347, Cr. P. • 
C., is ufit to be read as subject to the provi¬ 
sions of sec. 208, Cr P. C. t and it is uot 
imiicr.^tive on the Magistrate a(),er the 
prosecution has clcAed its case and the 
Magintrate has decided to commit the 
accused for trial tef the Court of Sessiogs 
ID exercise of Uis powers under sec. 347, 

Cr. f C., to allow the accused toacross- 
examiue the wi^essos fur the prosecB- , 
tion or to call witnesses ad hi^defence. In 
re C?^c Durant, unrepArted Criminal cases, 
Bombay p. 974 11098), folloifed. Queen- 
Empress v. Ahma^fi, j. L. R. 20 All. 264 
(1898); Empfkss v. Muhammad Uadi, I. L. ■ 
li 26 All. 17A(1903), not followed. Queen- 
Empress v, Sagal Samba Sajao, I. L. R. 21 
Cal. 642 (1893;, distinguished. Qua're— 
Whcthl^the High Court in the exercise of 
its ordinary Criminal Appellate jurisdictioD 
has power to quash a commitment made to 
^ for trial under its Ordinary Original 
Criminal jurisdiction. Phanimrba Natu 
M iTBA «. ThxJCino-Emfibob ... ...1014 

88.237 aad 23^ 

applicability of. See Pxnal Code, s. 826 53 0 

’, B. 266—Right to 
fuither*jpro8B-examine in bad livelihood 

* eases. * fee Crihinaii Pboceddbe Code, 

8.110 ... ... ... 299 

- * - - -, 88.260 and 261. 

See Sdmhaby tbul • ...1041 

■ , 8. 346-*Oimi- 

naf Procedure Code (Act F qf 1898), tea. 

S 46 and 633-^Commitmnt made under 
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see. 346 , Ur. P. U. —I)e novo IrMl. ij ntces- 
f »oPy.] Cbuiiuitinpiit ihhiIo to ilie Sc'«a|oiiif‘ 
by a Magistrate arting under tlie powers 
conferred by «cc 348, Cr. 1’ t' , is not 
illegal simply lieeause lie lins not exsoiini'd 
de novo tlie witnesses who weio exuiiiincil 
by the Magistiato who suhiiiitted ihe case 
I under the provision^' of'that se^'tion To 
the case of an accused thus committed to' 
thoCuuituf Sessiiijis sec fUli! of the ('odci 
of Criminal rrotoduie has no hurt'' of 
application. Kamim U.yMii.N] v. Fakih • 
Chand ballKAR ... .. .. 138 

P. 347—liet.her 
controlled by s. 208. &cCiiiminaf. Phock- 
dukkCouk, s. ^03... ... ..1011 

8.350- Cl imlnal 
Procedure Code (Act Y of’IS'JS , see 350 — 

De novo trial—Omission to eraminiiif/y'sh 
the pyosecutlon mtnessfs— Prijwliei, to the 
accused] .Wheic after the pioseculiou 
witnesses weio examined and eiosiTexa-i 
milled^before a Magistiatc the case ugai st , 
the' accused was made , over to another 
Magistrate anil a i/e novo tri^d was com¬ 
menced before the latter in whf&li the 
prosecution witnesses were not .igniii exa¬ 
mined but they wpie only cross exaiiinied 
by the dclenco without any ol‘jccliuii, l/efd 
—That the tiial was not in due couipliaiuc 
with the piovisions of set'. blO. Ciimiiial 
Piocedure Ci^de, and uuvht to bo -et aside. 
SuBUA Nath Sinuiia v. 'Tuk K.MPeKoH .. 138 

8* 350— Crimi¬ 
nal Procedure Code {Act 1' of 1S!>8) sec. o.^O 
—De novo trial—Chufnjr of trying Magis¬ 
trate.] The provisions of see 350,. r 1' C, 
apply to a>l cases in which cases me trans¬ 
ferred for whatever leaboiis fioni the hie 
qt oile Magiitiute to that of aniihher 
^Vhen a casojis tiaiihferie I undei sec. .'>28, 

Cr P. C , ‘from tl.e file of one M.imstiatii 
tq that of another', the former ceAcs to 
exercise juiihdiction in ‘be case and is 
succeeded hy the lat er iii the exerciie of 
the jurisdiction w’lihill thn meaning of sec 
35 O, Cr. P Depnta Legal'Pciiumlranccr 
T. Upendra Kumnr\}host 12 C U. N. 140 
(1908), disapproved. MoitK&U ^llANUiiA 

Saha V The Emperor .. .. 4'.G 

“f B. 350. See Ik- 

BECULARIir ... 140 

B. 860- Non- 
cotnplianc* with—-ESect of.' Sec Penal 
Code, B. 103 ... ... „ 845 

88 421 and 440 

See Criminal I’rocbdcre Codk, s 195 .ti) ‘-148 

I — ■- - ■ s. 436—d'^nniit- 

ment ordered under—High ■ ■ iin’s powel 
to revise. &e Commitment to the Coout 
OE Sessions ... ‘ . 117 

■ ^ . ., s. 437. Fell- 

IHER EN(J7IRT ... .. 8^2 

■« 8 2 3—tVimi- 

Hal Procedure Code (Act V <f ISSS), eus. S03 
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and 257 and 437—Juiudiction of District 
A1ayijtrate under sec. 4137—Crdcr dit erting 
that the uerusid should not ,be proceed^ 
agiivst and the piocrsses against him ^be 
inthdiiiion—LcgidUy of-tbutriet' Magis¬ 
trate's power to revise such or ler.] Where 
, oh the ai ipintal of a co-accused, the other 
' accused against, wlnuii process ot an eat had 
heeii issued, suireiiileie'd befoie the Deputy 
Magihiinte who tried the' co-accused and 
r tliat otticer passed an order directing that 
the accused shoulil not tie [vroceeded against 
and that the w^rant ind other pmeesses 
' issued agaiust him be withdrawn, Hilor— 

That this ordei of the Deputy Magis rate 
tva's b.id III law and should be ss) aside. 

'rile proper course for‘ liiiii was to send 
uulice to the coinplaiiiaiit requiring hiui 
' to pioceed with .the case aud then dispose 
of the case uctoiding to law. J/eld further 
—That the Disiiict Msgistiute had no 
juiisihctioii uniter sec 437, Cr> P. C.,'to 
set aside the order and direct a retrial of. 
tHo accused, us it was not an order ditmis- 
sitig a complaint or dischaigiug the accused. 
Pancuu Ghosh v. Kho^dkl Saiikar ... 68 

8. 439-High 

fi'iiit's power lo teviie comiiiitmeiit order¬ 
ed under s 43ti. See CuM.MITMKNT 10 THE 
CoUKT or St-ShlONS ... ... 117 

", 8. 476—Proceed¬ 
ing •iiiiler—'I’lt he stopped when the judg- 
meur oii_ wnnli it i4 based is reversed by 
tlic Appellate Court ..- ... 1 

8, 487— i>ai’ 

mil Procedure Co'le (Act V of 1808) sec. 

487—ApftlmilsUtty to Preside neg Magis- 
liaies—Jwhiin pRiuil C-de (Art XLV of 
IbCO , see S8 — Retrial, High Court whtii to 
order] Under sec o487 of the Criminal 
Procediiie Code the Chief Presidency Magis- 
true lias no juiisilictioii to try a peisou 
fur nil offeiiLC under sec 188,1. 1*. C., for 
disoboilieiii e of bis own order. The terms 
of sec. 487, Cr P. C , as contained in the 
Ctide Ilf 18*18, are wide enough to inelude 
Presidency M.igi-tr-ites. Ii is not ordinari¬ 
ly the dusy ot tlie High Cuurt.to onler a 
letiial of a person whose convicriiin is set 
aside by I he High ouit on account of an 
illegslity in hia iiial. VVheu the conviction 
and the i;i)iiteiice [lu-sed upon an accused 
is set aside by I he H'gli Court on the 
ground that ihe Magistrate who tried hioai 
bad no juii>-dici.ii>n lo do so, the order of 
*lie High Couit setting aside .the conviction 
mid senteiice 18 no oli/iacle to the accused 
being ret]led mi the same charge ai the 
iiiRlanee .if the piosecutiou. LiaKAT Hos- 
SKIN 0 The Emfeuok ... ... 246 

8. 622—Non- 

nppl'cahility of in a case of trespa-s. See .. 269 

-, a. 526. See 

7'kansfrr ... 748 

-8 532- See Cri¬ 
minal Procedure Code, s. 346 ... 136 
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■ I.-. , B> 637—Whether 

cures illegal warrMil. Set ChiniksIi Pbo- 
CEDUBK UUSE, s. 94 ... ...1075 

,•8' 540—Cr.'sp- 
exathiimlioQ hy the partioi ol witneHses 
called uuder.' See Ckihinal PRucj;DctiE 
Code, a. 110 ... ... 3»9 

OroBS-examinaiidD, further—I q bad liveli¬ 
hood cases—If must be allowed. Sit CRl-, 
MtNAl PBOCEDgBS'CODE, S. 110 ...239 

^ • 

Culp|lble homicide—OmislioD toi ask the 
Jury to consider theinteniiuD ork»uwledge 
■ of the accused—Whether • misdirectiojj. 

Custody of Dafadar of a thief when theft ^ 
not coniQiitted in his presence—Illegality 
of. See Village Chowkidahi Act ... 367 

.* ■ ■ , Power of rrimiiial Court to take 

property into—On *an appieheiidcd bie^h 
of peace. See Breach of feace . .. 1C44 

Dafadar’s authority to arrest* under s. 30 (2) 
of Village C'lioakidan Act. See Village 
Chowxidari Act . , ... ... 367 

Defect in charge. See Charge ... ^ ...677 

Demolition of a bifilding—Elected without 
saiiuiiuii—Whether picvious liotice necc''- 
saiy to I he l assing of l|ie oidei fur. Su 
Calcutta Monicip«. Act, b. 372 ... 271 

Deuial of ezebution of documeut—Appeal 
prosecution atter. See UkgisiRation Act, 

8.82 ... .. ^... .■■ ■17 

Do SOTO trial. Sre^lBREGULABITY ... 140 

—I— -undef s 360, Or. P. 0. See 

CiuuiKA ProceudhuCods, s. 350 ... 138 

-whether necen-art when 

committing undei a. 34'>, Or. P. C. 

CRtMiNAL Procedure Code, s. 346 ... 136 

-. See Criminal Pkocedorb 

Code, s. 360 416 

Deposition »f a witness not read over in com¬ 
pliance with s. 3h0, Cr. P. U.—®ffect* of. 

See Penal Code, s. l»3 845 

Dispossession during cumplainant's absence 
under*a claim of right. See Thesfass ... 269 

Dispute relating tp fishery-Sectilm of the 
Criminal Proceduia C< de.to proceed under. 

Criminal PfiocEDDBE Code, f. 145 or 
8 107 ... , ... ... ... 487 

District Magistrate’ll power to revise an 
order of the Sulmidinate Magistrate direct¬ 
ing that ihe accused sln.uld'not bo 11 »)ced¬ 
ed Bgaintt and processes sgainst liiiii bo 
withHiawn. See ^Criminal, Pbockddre 
C opi, a. 437 

Embsskmett, adding to—If offence, fiee 
Bengal Embankment Act, a. 76 ... 344 

Embezzlement, charge of—Defect in. Su 
CiiABai ... ... 677 


Evidence of accompljce who paid illegal grati. 
fication under ruuipulaion—Probative force 

* of. £ee Ikbeodlaritt ...' * 440 

testing nf, in bad livelihood cases 
Necessity Ilf gieat ore. Su Criminal 

Feocedurb Code, a, 110 ... ... 299 

• 

-- - - pf neighhotirs—If indispensable 

s to piove repute in bad livelih.iod cases. * 
See Criminal Procedure Code, s. 110 ... 299 

* • ’ . • 

•- - Act, SB. 80 ‘and 91 -Proof of 

statement in « de{>osition of a witneas. 

See Penal Code, s. 193 ... ... 845 

Excise Act, s. S3—Prfi»e ah i YU, B. (?., of 

1878 , tfci. 53, 59, bl — OJI^tnce under tret, 
SStandGl—Licenieforiate atid potteitimi 
at a cettain jAare^f'ale at a different place 
—j^cc ^50 of IhS Sxette Art, o^inre under — 
firreunts liahiluy for the niusCtr'i Act.] 

The servant bwIiu deliveis gsnja to pur> 
choeeiB at ihe bevliiig of his Tuastcr who 
* sells it aifd receives the price cannot be 

I coucieted of uffeiices under secs. 53«rul 61 
of the Excise Act (Vll, B C. of lo98]. 
^^heI^a person having a license for the 
sale and possession of gaiija at a certain 

• place, sells it at a diffeieni place lie com¬ 

mits an offenco under set* 59 and not under 
secs fiSaiid'Si of the N arise Act. GoSta 
IJeiiakV Saha i^The Emperor ... 461 

69. See 5 63 ... 461 

-. — " , B. 61. See 8, 63 ... 461 

-1 SiMl—Excite I^w—Bengal EJeit* and 

Lietnuvg AH (Yll^ B. V of 1878), tcc. 

75, tvU I pt Hatton tof -ConJieeutioH irf the 
htrner'i abttnee.] Tbo l>OHt in nliuh excTs- 
able HI tides sie cairied in contiaieniion 
of itie excise law should not be coiinscslcd 
pudei the pioviHidus of sec 74, »t ihe Ben- * 
gsl b/tise and LiLeiieii^ Act Vll, B. (I. of 
1.'78 , unlehs It IS found ihat ahe ownei'of 
the boat was is\om« way luipluated in the 
offence ui'ilo'* I hr Sxcise law, GoLAP SaUA , 
V. ThK EHPt^BOB ... ... „. 139 

Exte Fion of Artifiieil Ait under s. 5. 

' .'■ec AiyvFicfcEs act ... ... 869 

£xtr> ditiod Act, S. 8 -rErlradition Act (XV 
of 1003), I 8— iraeruiit timed by the Poli¬ 
tical Itn-dfnt—hndortimtnt on a Katrant, 
absence of—Power of MayiHiate to admit 

• to 6ui/.3 WiAen a person airested under a 
wifriaiit issued by a Poliiical Resident un- 
dei the {ixliadiiion Art is brought before 

, a Msgi'iiaie, the Magistrate has no power 

• to mease him on bail binding him to 

, api>eag*4iefote the Political Resideu , in 

*lhe sliseiice of an eiidorsenieiit on the 
warrant under sec 8 of the Exiradition 
Act autinirisibg the Magistrate to sdinit 
the ariest'd iierson to Iwil. KiJ Kumar 
Datta V. The Emperor ... ... 602 

Fzets—Expression of Judge’s opiuion on—Mia- 
direction. &eJDBTTRUL ... ...774 
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Fftl86 OntriOS made for ci^ncealing fiaud pre¬ 
viously cointniMed—WliPtlier an oIIpuco 
* un^er s. '477A, Peual Code. See Penal 
Cor>E, 8.477A .. ... ... 5S1 

statemont in a dupositiou which wAb 
ttot read over t(< tl»e witnesu lu preseuee of 
the accused or hin plca<ler—Whether 

r puuiHhable Sie Pknal Code, s.'lflS . 846 

■ . receiptSi preimuilioil and use of— 

AVheii no orteiite. «S(p 1’k.naIi Code, s. 453 lOl.'t 

First Inforniation— OniihfiioL to place before 
theJui}’—Misdirection, 5f< J I'nv THIax. 774 

Porusry—Necessity of proving dishonest or 
fraudulent intention. Src Penal Cojie, 
s. 463 ... ... ‘...1113 


" Fraudently," nie.aning of. .Ice 1’exal Code, 
S.477A... ... 581 


Farther enquiry—/^urtAer enqviry—iJrvui- 
wil Proce in c Code {Act T nf lSfl,S,'sic. 
437—J^oUce to the aecvird—Foryci y — .Sanr- 
fion'o/ the Ciiil Court {g frost ente — Pto- 
cCediugs under the Ptgistnifwu Jrt aiis- 
vng out of the same tnmsniliim, if i/ood 
without sanction ] The accused vas placi'd 
on bis trial for >> 1101)008 under ‘■ecs 423, 

467, 471, 1. P. tl. and see 82, 'Indun Regis¬ 
tration Act, on the alleg.ition that he had 
abetted the fiibiicalion of a foiged bonil, 
but WM dia^1,^argcd. Tho Distiu ‘ Magis¬ 
trate um er sec. 437, Cl. 1*. diipcled a 
further iuquiiy into the case, hut befoie 
the proceeding under sec. 437 < oiiitiieiiccd, 
a Civil Couit had dended that the iioiid 
was a forged one. //f/d—That the case 
agahiist the accused (laniiot yirncsed as 
regards the charge of forgery or nbetnieiil 
of forgery without the sanction of the 
t’fvil Court. That with regaid to’the 
* charges under sec ^23,1 P (' and sec. 8? 
of the Indian Regiitiatioii Act, which did 
no't requiie iliiy sanction, the accused should 
not be prosecuted till the Civil Court sanc¬ 
tioned his prosecution for ftirgeiy, as it 
was not desirable that the. case should 
proceed agiust him s<iecer>cal. That an or- 
der for further inquiry under sec 437, 

Cr. P. C., without giving a pteviou.. notice 
to the accused to show cause ag: inst the 
application for furtheP inquiry must he set 
aside. Haridas Sanyal v. ^ritidla, I. L. R. 

15 Cal.608 (1888) ; Waked Aliy. Emperor, 

I. L B. 32 Cal 1090 (19Q5), fqjlowed. 
OIBIDHABI Mabwabi V. The Eepebob ^.. 822 

I 

Gratillcation— Illegal—Payment of—Under 
compulsion—How far makes one an accom¬ 
plice witness. Set Irbbgulabity ... 1*40 

GxiaVOUS hurt— Essence of the offence of.' 

^ PMuii ('oi)E, B. 326 ... , ...530 

Ottilty— ’^leading of—Whether throwing one¬ 
self on th.' Court’s mercy amounts to. Sec 
htBEOULABITT ... ... ... 140 


Gun, possession of—Meaning of. See Abhs 
Act, 1,10(1} -. ••• 272 


High Oourt’frpowertoreviae he der a. 439, 

Cr. P. 0., the commitment ordered under 
a. 435, Cr. P. C. See CbitMlTMlNT TO THE 
Court OF Sessions ... ... 117 

-potger of su/)eriiriepdenee. 

Sec SCPERISTEXDBNCE 678 

—4*- power to restor6 matter to the 

01 iginal condition—When a Criminal Court 
illegally took property into custody. See 
BKEAt ll OF pracc ... ... ...1044 


—-, t’riminnl Appellate Jurisdiction 

to quash romijiilmeut to'tho High Court 
SesHioiis See GfilUiNiL Pkoceuube Ccde 
' h. 208 , ... ... .. 1014 

House trespaeg &r Penal Code, a. 448 .. 269 

Hurt— Essence of the offence of. Sec Penal 
I'ODB, s. 326 ... ... ' ... 530 

Information, uatuie of, which justifies the 
Magisiiate to take cognizance under s. 190 
(r), Cr. P. t'. See Criminal Pbocedube 
Code s PI ... ... ...10,76 

Inqufry—Preliminary to commitment—Powers 
and ‘duties of the Magisiiate. See Com¬ 
mitment ' . . ... ... 117 

Interpretation of a. 75 of the Excise Law. 

See Excise Law .. ... ... 139 

—— -of s. 19 (/) of Arms Act. See 

Arms Ai r, s. 19 (/) ... ...272 

IrregulArity—Jrr«/t(7arit/y— H'at'wr hy accused 
— Effert—Transfer of case —l)e novo Iriai — 
Criminal PnKfil re Code lAel P of 1898), 
see. SaUf—Thi owing oneself on Court's mercy, 
if amounts to /.leading gUilly—sllegul grtUi- 
lirutian, pa’/ment of, tinder compulsion — 

— Arrom/Jice's evidence.] Except where 
the law cxpifeptily permits waiver the rights 
of an accused should nqt-be held to bo lost 
by bis coiiseiit to a procedure or to admia- 
sioii of eiidencc which the law docs not 
auilioiiHe. The (iriboner on his trial can 
roiispiit to nothing. It is the duty of 
Magistrates and all ('riniinal Courts to 
follow the procedure preacribetl by law, and 
the ciinsont ot the accused cannot be in¬ 
voked against irregulaiity in procedure. 
AVliere aftei* several witnesses were ex- 
amited the case was transfen cd to another 
Magistrate the latter acted irregularly in 
convicting the accused on evidence partly 
recorded by the former Magistrate. Sec. 

350 of the Criminal Procedure Code not 
being applicable to such a case, the irre¬ 
gularity eould not be waived by the oc-'* 
cused. Where the accused did not form* 
e’ly plead guiltv the fact that he threw 
himself on the mercy of the Court should 
not prejudice him. Atomey-Oeneml ^ 

New South Wales v. Bertrand, 30 L. J. P, 

C. 61 , • R. 1 P t: 620 (1867). The 
Queen V. Bhda Nath Sen, I L. It. 2 Cal. 
23ilo7ti)', The Queen vc Khan Mahomed, 

24 W, B. Cr. a. 63 (1875), followed Par- 
messur Singh v Saroop Adhikaree, IS W. 

K ('i. K. 40 (1870), nut followed. The 
testimony of persons who have been com¬ 
pelled to pay illegal gratification has muob 


• se 
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Irregnlarlty—eontd . . 

greater probative force than that of ordi« 
nary arcoinplicea,, ^Deonandan Pfrgtad v. 
Empregg, 10_ 0, W. N. 669: h c. I L R. 

3.H Cal. 649 (1906), fnilowpil Thk Pki’Cty 
Lkqal RrmembiWnorr « VrENonA Ki H/et 
Gho'SR... ■ ... ... ... 140 

■ in a proceeding under a 14.5, 

Cr. P. C., amoui\(iDg to want of juriadie 
tion. See Criminal Proceduue Code, 

B. 145 ... ... 848 

Joint trial of several accu'ed. See Juug- 

MBNT op THE Appellate (JfJCHT .. 134 

Judgment of the Appellate Court--/uffp* 

mtntnfthc Appellnte Cviiit —llVint il ilinuld 
‘contain — Jvdfjmen^of the firgt < 'mirt, tt lulhif 
may be read ug gupplrmentini/ jwli/mint nf 
the Appellfilc Court—Joint trial 'of ’lereml ^ 
arauged ] The jiidgiiieni I'l an A|i[ii'llilp 
(’onrt dp.ilini; wilh the ••hbi- of ^evpuil ic- 
CU^eil wlni weip eoiyiflei’ m .i Jonif In.i'. ' 
must show on thp face of ll tli.v' ilieciisp 
of each iticuapd has’licen takcii iiUo I’oiiM 
doriAion and should slate rcusnus .la f.n; as 
may be neppRsary to. bIiow ih.ii the Apppl- 
Uto Couit has dPA’olcd ]udici.il Httpntioii 
to (he ca e of each accuped. An Appe'Iate 
judgment must be ipntp iudcppiident and 
aland by itself. It ought nor to be read 
in eonneetion with or as artpplpuipiataiy to 
the judgment of llv* Conti of fit»t iiistan p 
•IaMait Mullik v. The Kmpkk<»u 131 

-of the fii..tCoiiil whetboi could be 

rend as siipplcinenlinf; tin? Appell.ile .Tiidg 
ineiit. .See JuiK.MENT * . 134 

Jurisdiction to hold summary ttial-iiow 

to be determined. See Si. uM inr TniAi, 1041 

» t 

Jury—Verdict—" Guijty but not voluiiintdr " 
lb a I'liarge under's. ■1^6, Penal Code— 
Meaning of. ifff Pen. y. Code, b .‘iotj ... fj'iO 

appoiutuieni of a fieHh- On tlie ongin.'il 
Jury unilcr a. 133, Cr P. C , failnig tg 
return veidict witlnn time—Magistrate's 
discietion. .s« Cbimi.val Pilot ki>l he Code, 

8. 133 ... ... . 1047 

0 

Jury trial —Jury trial—Chatne to the jury— , 
Mtgdircrliqp CulpaUc Iwmieidc—JhnlgiAon 
to agk the jury to congitirr the ttdef^tion or 
l-iiowlrdyt of the arrugid—Omtggiou to till 
the juri) to consider the queglion of alibi — 

Pacts, c-jtprcggion of Sessions Jvdftt'^opinion 
on—Firgt iv/onmlion, omminn to jtlare 
before the jury—Indian I'nml (Jt-dr tArt • 
XLV of mo], geeg. SOI 14 s, 1.',:] 
Wheie tlio Sessions .liidgeyn his chuge* 
to the jniy nbHeived yiat tlie ju y in deal, 
ing wilh a charge »f culpable homindc 
had to consider whether a man was dead 
and whether he met with a violent de.ilh 
and wli' Uier the accused had any li.ind 
in causing the deieh but he (ltd not K|ieci- 
fically ask the jury to coosider nhelher • 
in causing the death tlie accused li.v>‘ the 
intention tn cauae death or auch injury 
aa was likely to cause death or the know* 
ledge that he was likely to cause death, 


Jury trial—cOTdd. , 

JTeld —Tliat this w.m a very material mia- 
'direotinn and the misdirection' was ^ot 
cured by the fact that the Sessions Judge 
in the 6rst part df his charge explained 
die sections of the Penal Code defining 
murder and culpable homicide apd point¬ 
ed out to them the distinction lielween 
die two, 'Where'the'accused pleaded alibi 
* and the Scshioija Judge in the bigiuuing 
tof his charge to the jur;y referred to 
thi^ plea of the accused' but omitted all 
• lefcrence to it, in the subsequent part 
of his charge. //cZef—That ibis was a 
misdirection; the Sersions Judge ought 
to have tolil the juiy that before they 
conid coiivicl, I be accn«cd l^iey must find 
lli.il. ibe acciiApd were present at the oc 
ciiiipni’p tVheie (he .Spssi..ii' Judge in Ins 
(binge to ibe jfiry cxpres.ed bis opinion 
o I v.iiions i|UP'tioiis of fier arismir in tbe 
lase ivilliriiu, lellllii; i|ie jury lliat bis 
"piniiin was not IjiniliMi' on ihnn and rhat 
•tlieyfwpip the snip pnlccs of fact, llelil - 

• Ilut the cliargp was nils,itisfar lory > Jlie 
ScHMoiis Judge was not justified in his 
cliiirgpyto die jiiiy in nmkiiig comments on 
the first information wi'hout placing it 

• as a whole liefoip the juiy Nat rah 

(JiiosH II The fvi\o Kmpi-Iioii . ... 774 

Law pniiit|^—M,i!ristrale must decide. See 
Mil.i-i hate’s iiiETV . .. 604 

Legal Practitioners Act, s, 3^/.'’ al Prae- 
tiliniii'i^ Art (XVI/f nf IS7')) gerg. S SO 
— Ihiiiirt Mai/itlralr dfilanny a pfrgon 

• to he a tout PrtKeiInre—PerMtual jnquiry 
nt I'l gga 11 / Ofipoit unify to ehow caNif.] 
Hetoie pi occeiliiig tij declaie a person to 
be a lout, I he llistEicr Magistrate shrmirj 
liiiiiself in.ike ail Pii(|niiy ivs 10 the person's 
aiilpcpdeiits and give him an opportunity 
to hfiow cause Where a SulMlivisionifl 
tlfllcer c.illod on a ppi^nn t(f «liow cause 
wliv Iv! should not be dtpclsred a lout and 
he sinined cau*^ and the Si/b division^ 
Ollicer after recoi ding, evidence on both 
sides Hiibinittl*d the proceedings with his 
repoi t Jo the JJistrict M.agistrate, and the 
latter after periling tliem passed order 
dcclaiing the person to be a lout, the order 
was salt'aside 7*1 the nMtUr of Madhu 
Pitghod ii (1 IV N 289 (1901), followed. 

In nir-MATrEnoE Cii.vNiu ('hahan Dry.. 842 

-j-, B. 13—/-(</«/ Prae- 

lititiirrg Art [XVfl! of 1S70), geeg, 13 
, anil Uj-e-Plmder— I'uprofrgniomd eonduet— 
lli/agal of brief for folitirnl reagong—Eiyht 
to ) rfug- —Eragong Jor nfinal if mugt be 
^ glatcd — Ki'i/ht to iiioi e Utffh Court t yuagh 
•yionediniii ulun cidlid upon to ghowcavge ] 

A plcai|6«M not bound to accept a brief 
liTcred to liiui, nor to state his leasons fur 
refusing to acce]il. it. A pleader having 
ipfuspit a brief offeied to him ivas subjected 
to slriiigpiit examination to disclose his 
reasons, and on its ai pearing that his 
reasons were political, proceedings' were 
started against him under the Legal Practi- 
tiouen Act and he was called upon to show 
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Logal Pra''tlfcioners Ac*;—'•ow'd 

c iiKC wliv he hIi-iiiIi] Mill li- iH|i,iitei) t'> the 
' H Pit (JiHifl till iiii|i' iiliw.iniiitl ri<iiiliicr,' 
Witlimit n.ii'iiiif til .liiiw l•lMlllH I he |ili*i(ler 
once nioveil ihu llii>li Coiiii to i|iiitKli 
the pmcepiliiigH ll'hl —'I'tml lie Whm eii- 
tillpil to^iloeo. I'litr ilirip wn* no rule 
of proredure In jimtifv the ex^mii aiion to 

• whii'h he nrii« niilijMi'ied ' In ThK MATTKk 

or Nabin (’UANKii* Das ... .. JSi 

II . . . 1 . - it... - ^ l.fq"! Pmrt'linH- 

trs AH fSVni of Ifi ‘f) -Uiiprif ’•tional 
CoiiiliiH ~'lu-iiirioii MiikCtr—ilnuwtl of 
/iretiKf ] The leiiewil of the lii e n-e of a 
IcKnJI pructiMoiiei l•alln••l he lefiiieil on the 
mere Riispu'ioii th,it he wai* inipinaied in 
and wnH piivv I" the Sendiiii; ol »non\nii,us 
peiillnoA lilHkini; eerioiiH Hl|ei>iit1o|ie Mitiiiiiiit 
a Snh-divisiiiii.il Oihiei ajnl other Ooven- 
nient ofliceiR In TtIK MAITKR or Babu 
Nibanjan Piiosai) MoiiANTr ... 919 

LiC6n*6 hir sale mid poR.eRRion at. a pertain 
jilaee—Whether ii-iiIiomrpr H-ile -I a dt.Ter-- 
eiit pluce. S e Excisk Act, s. f.'] ... 46) 

Local Board Sircar—Not a puhlic servant. 
iSf« Pknal Couk. H 14'i, ct 6..- , .. 98 

———inquiry ai oonipunied hy a parliRan of 
the l■olrlp1nlnnlU—A ground fur tiaiiRfrr, 
Transfkr ... ... 748 

MagifltratA’e rompAtenev to decide ,'lieiher 
a hortd Me phi'iii of right Ret up in a pro- 
eeeiliiig uiideApOr I’. O , 8. ITt, ii haned 
liy iinitation. See Ciii.uinai. riiocEUunR 
Code, s. 1.33 . . ... !i!67 

-A- duty-3/lotifr lie’s duty to de¬ 
cide poinli of law raised nl the hud — 
Postponement of ease to enable aeevsrd to 
frt a ruhng fio^n the High Cowt—Impro¬ 
priety of.] Wheie the itying Maui'irate 
fir<dnig it difTii ult to decide whether cestaiu 

‘ cniiiR, which iJIip APcnsediwaH charged with 
nialcinc, weie Kiii^’r couir nr not, post- 
pined the pHRe to eiiahle the Rcrused to 
obtain a ruling of the Hij'h Court on the 
point, //efd—That ' lh«i MagiRfrate wag 
wrong ill doing ho ; it wur 1iir ilulj to de¬ 
cide whether the com- were Knig'i. coing 
or not, and wlielher any otfence wag pout- 
mitted under sec 230, I. I‘. C..It was ' 
not the I URineRg of the High Court to 
deriile the p-.iiit at that stage. MunE.sH 
Sonar v The Kmfehok ... ... 604 

— duty to show pause on a iu)e 

iHRued liy the High Court .Ate .Si fEBiN- 

TBNUENIE ... ... ... OVS 

-discretion in appointing a fresh 

jury when the jury origiimlir appointed 
under f'r. P 0. s. 13', failed to leiuiii • 
verilict mihin time. See Ciiimina;' Pkock- 
DCBE oEE, S. 133., ... ...1047 

-powers and duties with re¬ 
gard ^to pif hiiiiiiRiy eiiquiiy into Sessions 
cases, .'■ee Commitment 117 

-m— . '' pow> r to admit to liail a iterR'm 
arrested under Extradition Act, See Ex- 
TIUSITION Act ... ... ... 602 


Page 

Mischief—Div. 9 rting nutter frrftti a pyne. Set 
I'ENAI, Code, s b71* ... ... 634 

MsdrA'tion. .ve Jdby TstAt, ... ... 774 

Municipal Act. I'ee CAtcoTTA' Monicipad 
Act. t f. ' ' 

Nelgllboiir's ev dnuce if in^lispen«able to 
pi'.i'M lefiiite in l«id lirelihood ca-es. Set 
CiiiMiNAi. I’bocedube (^iiiiR, a 110 ...299 

N rtice under s 383 of the Calcutta Mu- 

_ niPipal Act—Not' neresRaiy hpfoie paRaiiig 
an i.iiliir fm ili'inoliihin -if ,.t building See 
t alcctia Mi njcipal Ai:t,"b. 372 ... 271 

■t ’ ’ . 

—— to ihe acei'Red liefote ibVciiiig further 
inqiiiiy. -Sep^FuBTiiKR inquiry ... 822 

NoXious, meaning of. See Pknal '( ode, 
s 273 .. ‘ 608 

Objection In the atandard plan before the 
Sub coniniiliee of tlie Caloiilta Corpoiation 
—S. ope of. See Calcutta Municipal Act, 
8.4015... ...' ... "..1116 

Omisijion to prmluce ail incriminating docu- 
uieni by the accused on trial. Set PeITiaL 
Code, 8 . 176 ... ... ...1016 

——-to ex.'iniine witni.°ses in a proeeed- 

ing under 8. I4.'>, Cr. P C. Set Criminal 
P iiocBDrBE Code, 8 . 146 ... ...771 

-tx) frame charge, <S« < harok .. 677 

Order d irar-tiMg that the oCiei accused ahould 
not be (iro. eeded against, ai.d processes 
agaivst ilipiii be wiiliilrawn—District Magis- 
tiaie'H piuer to revis.. guih an ordei. See 
Ckimin.\l Pbocedure Code, e.,,437 ... 68 

Pai ty— Abiiriice of—In a proeewling under 
H. 145. Cr P. G. -SVe Criminal Phock- 
dcbr Code,*-8.'145 ... ... 771 

Penal C< de, g. 2 , cl. (10)2' See Penal Cq.dk, 
s. 141(6) ... ... ... 96 

-. 8 99-/V«fil Code (Act XLV of 

‘ ISGO , tees. 99 100, 147 and 148—Rioting 
-i^Riiiht of ptirati d finee. V'hese the partiee 
of the romplanumt and aeeused engaged 
tnajree fight and when the neensed knew 
tlihl then vioidd be resisted in thdr aclt — 

— Juiy, fiiisditection in the charge lo.] 
Mhbii a'body of men go out armed to 
exercigi- a liuht or a supposed right, know¬ 
ing that they will be leeisted by another 
bialy of men, in their act, and when the 
former is engaged in the exercise of that 
right or supinsed right, the latter reRisting, 
a fiee fight ei'SURR between the rival partien 
ill defiaiiea of the lemonstrauces of Police* 
aoiiRtHblcR prcReiit on the spot with the 
result that a man .si killed and others 
wounded, questions of right and who are 
the aggre. Riirs and who are the defending 
party do not arise fur conRideration. In 
re fiafi Raipori, 1 C. L. R. 621 118787, 
followed. Ko |ierson h..a the right to tske 
the law into his own hands fur the projec¬ 
tion of Ilia person nr property, if there ia 
a reasonable opportunity of redress by 
recourse to the public autlioritics The 
right of self-help wheu it causes or is likely 



Voii..X[l. 


INDEX OF ORIMINAL* OASES. 


XVll 


^ Page 

Penal Code—fon<d. 

1 1 cAueo to the pereon on property 

of another porsoii must he restricted and 
recourae to public authorities must bein- 
aisted *on. VKABtHnnutN v. The Kino- 

Empebor * ... ... ... 384 

s • 

-s. 99-ftnrt/ CofUtAct XLV 

1860), secs 9!) tend 1^7 — Rioting—Common 
objeat—Difference bHveen common object 
charged ami common object fimml — Conroe- * 
tion, valtdiljf of—Rii/ht of prirate ile/rnre.'] 
Where the acci^acd were convictocl on ii 

* chaige of nnting conimittcd • uith inhent 
’ to diaposscss the coiuplnfn.itil, uii<l iiii ap¬ 
peal tlie Scasioiia .liiiigu if|)livld the couvic- 
titfli but fiiunil Ibnr. tho coiiiinnA object 
wga enforeeniont of their ligl)^ or eupposed 
right, //i/if—Thar although there was • 
diirerence between *the ciiiiiiiion object 
chugeil ,iud the eiiirimoli object foiiii(J, 

• the (litfeieiice w* veiy alight .luil iii bolii 
coiiiinoii objci'tH raised tlie N.ieie (jiostioii 
^f law and t|ic neriiM'd had not liccii ni any 

w.ay prejudiced in then defence .the con- * 
viction W.IH not* li.id , Tli.it under the 
cir>umstaiiccN Snf the case tl*e light ol 
private defence under see. 9<>, I P. (!, 
r'oiild not an^c. MANinuniiiN r. Tiif 
Emi'ebok . ... 579 


- , 8 . 141—7Vim/ Code [Act XfA'of 

18610, tCcs Ijt, tl. (.'I), •ISO — I'nlairfiil 
imimblii —fV ni niiiiiniil fnicr--t'iililu 
neri'tnil—DinIrlitelininA Sireiir ] Theiiicie 
■ISO of uiiuiinnl force or shoiV wf n iinni.il 
force by i^ny jieiMiii to take jiossession ol 
any piojicity is not aulticienl to bung n 
' case iMthin <•! (.''i) of see. 141,1 P 0, 

unless some eiiniin.il intent la jiioved 
, iigainat the jiiAjons so using foicc oi show 
tf lorcp. WllPie ,i Disliicr Itoaid decided 
to rcjjlace a bridgitucrosa a Ihnl mIiicIi mas 
out ol leji.iir liy ine.iiis of .i roid with pijieg 
paHsing underiie.ith tor llic How ol n^tci, 
and the owners of the bed ot the Uml 
objected to ihe liU’ing of the pijies on the 
ground that it would obstruct the (l.iw ot 
watei niid reinoicd the jnjres jil,ice 1'there 
by the |)is|ricl lto,iid Snc.ii, 
the coitrictioii ot tlieowiieis uiAlei sec-, 1 l.'i 
and IHfi, I P. 0., w.is liad. A. fcoi.il Ihi.iid 
airinr IS not. a |i>ilihc ncrv.int within ihe 
meaning ot sec. -Jl, cl. 10,1 P. C. Aonvii't 
Biiuu V. Kau nA.s Dk •, ... 96 

————, p. 147— Penal, Cwtc (^ct XhV of ^ 
1860), sees ljj7—Vninilihn object—Xocrpros 
finding as to common object, does not i iliole 
ronoietion, epchin aeciiscd tint jinjudiAlil ] 

In a trial of tho*Accu.sud tor an otTeiice 
under sec. 147, f. P. C., the coiiiinon 
objeob stated in tlie charge was to " enforce 
a right or supjioscd right" hut as there 
was no contest in either of ijie lower Courts 
os to the commit object, thone Courts ditl, 

&ot discuss the question of tlie cotniiMu 
object and come to any express Ending 
on the point but it was clear that both the 
' Courts impliedly found that the common 
:. object was as stated in the cliarge, IMd^ 


Penal Oode—eontd, 

• , That as the accused were in Vo way*mis1%d 

or prejudiced in their defence, their con¬ 
viction was notVad in law. SnUr v. Qncen- 
Empress,}. L. K. 2'2 Cal. 276 (Ib04), and 
Poresh iVatA Sircar v, Empergr, f. L. R. 33 
Cal 295 (1905 , explainetl and distinguish¬ 
ed. BASAKAta MItihaptra V. RauiiinSahu •044 

-,88.»147 and 148. Sic Jury triai. 774 

•—I-, SB. 147 and‘I4^ Rioting— Right 

of pi ivale defence. See n. 99 ... 384 

8. 175 Penal Code I Act XfA' of 
1860), see, 176—Omission to produce doeit. 

7 mnl by an afciii,cd on trial—Criminal 
Procidure Coile {Act V gf 1898), see 9,}} 
•The pioiisfou ot sec. 91, Cr. P. C., cannot 
be tiikcii to apply to the i.'iso ol an accused 
^ person on Itis trial In wlinm a notice lias 
been issued to jiioducc nii iiiciinniiating 
dncuineirta Wbeie an an used, wlicii mi his 
trial for olfeijces under sees. 47l and 19.3, 
t. P. Os, lieiug directed to pi oiluee a cer¬ 
tain incnmiiiatlug docuineiit, rj^d not 
proiluce the wlocnincut and in consequence 
Ib^jiniiieoution against liini failed IJeld— 

Tlio .iccused could not l»e coiivieteil under 
see. 175, I. P C., fill Ills oitiissinn to 
produce the docuineftt Isn.ili Ciianiiiiv 
O iiosu.vr.'i’ The Emphiur ... . 1016 

1 - - -, 8. M6. Af. .S. UP, el. (.h) .. PG 

-r-, B. 188. Sec (. ui^xal PKoi'Eiiuni:* 

(.‘ode, .s. 1S7 . . .. ... 216 

-, S 193. Sec ClIIMlXAI. COUB'I - 

Dull or 

S. 193 —Penal Code Act (.YAP of 
186ih, hcc 11,1 -fff'.itsc statnncHt mnds 
ilrpo'ition ichirh trm not icnd over to thf wit¬ 
ness in /iriscnie of the aeensed 01 /ys ptcader 
-•-('iimin'd Procedure Code {Alt I of ttiUS), 

— See,. ,lilO, no^-ci>mphiinri$jcith, ijleit of—* 
/iidi'in Eeldini'e{.i^ Inf 18!J, sees 91, 
and ,Sll—Proof oj ^(r((M/lClt( ] A wstnevs 
c.iiinot be coai'ielcd iiiiilci see lth‘1 I P. C, 
for liaviuj^ made iTilse stalenienl 111 Ins , 
dcjiosilion liefoi-a a ('iiniiii.il ('ouit when 
tlicPdcjiosiFum was not rend over to Inin 111 
the [iie<ieiii'c ot the iicciisert or Ins jileader iii 
occtyiliiuce with the jMovisioiis of see, 360, 

Cr. i*. ('. Knmutrhiualhnn \. Emperor, 

1. L. ’R 2fi M.iik 30S (1904), followed 
WTieie the dejiositiou at a witness in a 
criminal tiial is not lead over to him in 
tho pi eseiice of the accuscil or his pleader 
111 lA'coidhice with tho pioviRimrs of sec. 

*860, jic. P C, it IS not admissible in 
evidence and no other evidence i.s admis¬ 
sible in jiioof of lire etatements made 
therein. Momehdba V. The 

E>i«EiltuK ...845 

-, 8 . 211 —Sanction for—Sessions 

.fudges’ power to grant. See Criminal 
Pbocedurk Codb, e. 195 575 

-, B. m-Penal Code (dpi XLVof 

1860), sec. 373—" E'oxious,” meaning of— 
Adulteration of ghee wi^ vegetable oil.} 

TJie word “ naztous ” in sec. 273, Indian 
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Penal Oode—emicd. 

FenaP Cmie, <meana harmful to health or 
unwhideacmie. In the absence of evidence 
to show that the adulierat'on of ghte with 
vegeuvble oil was such as to render it 
novious III tlie above sense, such adultera¬ 
tion cannot be held to constitute an offence 
, under sec. 27‘i of the PinahCode.. Cuuk- 
RAJ Makwari V. Tub Kmcruor ... 000 

-, 88 . 304,'304,/149. See Jury tuiaj. 774 

• 

—-- ,8 328—Penal Cotle {Aet XLVof 

l/tCO), nee. ,1Jti — (t'rievows hurt — lisnewe of 
offrnre, — Jury—Verdict of "gmltif but not 
volunlnrily," vteaniiiyof—Sfi. 33S, fonric- 
tion under —6'niii wj gricviius hurt b;/ rash 
and ntyliqent act — Vrinunal' J^roerdur^ 

Code Aft '/of mat, sen. J.J7, J38.] To 
coiiHiilur.e an offence under sec. H‘.i6 o( thi^ 
Penal Code, the act must h.ive been done 
“ voluntarily ’’—that la the vrry essence 
of the offciich When an accused person 
was rhargiMl with coniiiiit.ting offences un¬ 
der sm-. ,U) I and Syti of the I’ciial t 'ode, 

Slid liieil befoio a jitiy ..nd the latter 
found him not Riiiliy under sec. ‘104,but 
returned n veidict of “('iiilly hut not 
voliintai ily " uikIci soc. 32*1 and the Judge 
without aslciiig line jury to evplain the 
verdict discharged them and then convicted 
and sentenced the accused under aeu. 338 
of the Penal ('ode //c/d —That the verdict 
*' on the charge -iider a 320 was in effect 
a veidict of " not guilty ” and the accused 
was eiiti'l'-il to all bei]uitlal. Thk Ku- 
rEIiUK V KhiiDIRAM Da.S ... .. S30 

. —, s 379—Penal .Code [Act XLV of 

ISCP I,' sees .17!) II ml J.»’W - theft of water nm- 
m «7 Ihroityh iin a> Uficiiil channel — Mischief 
by eiiiisiuig a diminution of the supply of 
, wntlr for oyrirHltiiral piirpous —BoiiA fifle 
claim of right,' farts, siegatning^ Vtater , 
running freely from sa iiver Ihiough a 
channel made and maintained by a peiaon 
cannot be the siitiject .of Ihelt. Fsicnsv. 

0 liiitn, 11 (j It ‘21 il.S83‘), diKi.iiigiii.slied. 
Where the accused took wster that waa 
running freelv from airivcr through a pyne 
made and iiiaiiitained by another fur irri¬ 
gation purposes and it was found* that 
the accused weie not acting under. a Aond 
fide claim of light anil their act caused a 
diminution of the supply of water for 
agricultural purposes, Afrid—That the ac- ** 
cused committed an offence undpr 8ec^430, 

I. P. C., oven though there was no evi¬ 
dence to pnive that the accused knew al 
the time they took the water that any 
lands wore being actually irrigated with 
the water of the pyne. /hid further * 
(WooDROPFE, J., dnbitante) —That ^uftder , i 
the circumstanees of the case and having 
regard to the history of the pyne, ,the 
accused were not under a bond fide belief 
that they were entitled to take the water. 

Tub Khperor v. Sheikh Abiff ... 634 

■ — , 88. 406 and 116—Defect in or 

omisaion of charge. /See Cbaroi ... 677 


Pag$ 

Penal Oode—contd. 

———- ^ s. til— Penal Code (Aet XLV of 

1860), sere. 4tl and SI I—AUempt to chetU 
—Complainant in a prosecution for attempt 
to cieat ] The acij’ised withi'^t any autho¬ 
rity arranged a contract for tnc delivery of 
goods to the complaint’s ffrta- by Messrs. 
'.Birkmyre Brothers. On the repudiation 
of the contract by the 'atter, tlie former 
pressed their claim under lliO’ contract and 

* instructed their pleader to write to the 
latter Rrm and demand f..irilmeut of the 
contract. The ar’iised then "went to the 
pl-^ader, fal-iely i^preseiitcd himself to be 
a member of the coraplainaut’s firm and 
iiis/ri|cted the '^■leader to write a letter 
in the name of the complainant's iiiu, to 
Messrs Birkmyre Brothers staling that 
Mic coiitrart had been cancelled by the com¬ 
plainant’s firm. Tne pleader wiotc the 
letter Init ou reference to the coiiiplaiuaul’s 
riini refrained from dvnpatcbing it. Og 
ilie ]iri)seculiim of the accused by ibu com- 
plaiKant under sees. *[j, [. P C, lltld-— 

That ‘ the accused cnminilterl the offence 
under secs. { j j, I, P. C., as he fraudulently 
iiidiieed the pleader to .viite the letter 
wIiilIi lie would not have utherwise done, 
and ns if tlie fiiiud hail been successful it 
must necessarily Inivo caused iiijuiy to the 
pleader in iiiiiiil, repulatimi and |ieiliaps 
III Ills liusiness and inigl.l have involved 
him in litigation. That in a pins-eution 
on a ehaige of attempting lo cheat a 
certain peisoii lliat'persi/.'i need not lie the 
coii]pIaiii..-.if. .Maiiaiiev IjAL u. I)hokka.i 
Maiski ... . . 760 


8 . 430.. Ste s. 379 
3 448- Sec TiiEsrAss 


634 

269 


-, E- 463—Pruiif Code (Art XLV of 

Vi’S. and fil—Porgiry and 

umvf a fiirgeddoriuiient— Dishonciit or frau- 
iluhetU inlmhon, nroessity oj proving—PeUse 
rerxipt — Preparation, or use, if an ojffenee ] 
tv here the accui'Cil a tchsildar of an estate 
prep'Tcd a false lecuipt acknowledging on 
the pai t of Ins piiiplnyer the receipt of 
cerlni'.i pape.rs and it was proved that some 
of those papers weie in the otlictf of the 
estate but as to the rest tlie prosecution 
failed to prove that they were uut also in 
the office of the estate-//c/«(—Thab''the 
aceused could nut be convicted of an 
ofTcnce undpr sec. 471, I P- (7, as the 
proeecutioi\ had faVed to prove any die- * 
honest or fraudulent intention on the part 
of the accu.sed in making useofi'lhe receipt. 

The preparation of a false receipt ac¬ 
knowledging on the part of a certain per¬ 
son the receipt of certain documenla, alter 
having made over those documents to that 
person, does n«r/t amount to an offence under 
sec. 463 I. P, C , nor does the use of such 
a receipt constitute an offence under sec. 

471,1. P. C. Kah Fbosad Maitt v The 

EMpBROB ... ... ...1118 


•, 8- 471> See B 403 


...1113 
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Tenal Oode—«>"eW. 

8. iTlA—Pfml Code {Act XLV 
of 1860, leo. 477A-*^‘Fraridulcntiy,'’ mAin- 
ing of—Palu •etUriSi made for concealitig 
fraud prtviovily admitted.] i'ertain buidb 
of money were .received ab a Muneifi for' 
payment into Qovcrumenb treneury but, 
they were never paid. The accused, an 
accountant in tlie K^naifa Oourt, did not 
enter theae aumi in the Chaian liegiater. 

But after the commencement of an enquiry 
into the matter, h% for the purpuae of 
concealing the ifliu-paymuut, made false 
entries in the Clialan AegiaU*' showing that 
these Buma had been paid to the credit of 
t^e Collector Held, per Qkiii#, .1.—Tliat 
inaamuoh as the a^uaed, in making (lie^ 
falae eytrieH, was in reality furthei mg the 
fraud which had Ijcou committed upon the 
Oovernmeut, ho acted fiautlulently and was 
theiufore guilty under sec. 477A, I. P. C. 
Per,W(ioi)KOKF*, J.—Tl^it even if the inten¬ 
tion with which the false entries were 
maile wna to conceal* a fraudulent or disj 
honeiA act previously committed, the in^u- 
tion woulil bo to defraud and the case 
would fall within sec. ‘t77A of the Indian 
Penal Ciiile. Empress of Imliti v. Jhnatiand, 

1. L K. .fi All. ‘m 'IH82) ; Queen-Empress 
v h'irdhiiri Lid, I. L. R. 8 All 8.'i.3 (188l!) , 
Ahdul Uutiiid V. The Empress, leL. K. 

13 Cal 319 tl8K6> ; Ldit Mnkiin Sarknr 
T. Queen-Empress, 1 L. R. ‘Hi, Cal 313 
113941 ; Quetn-Empress v RamJMwmi, Vol. 

I Weir .'l.'il (18.S8),« referred to. 'This 
I lerDTV Lkoai. Remkmbuanceh v.«Kasu 
Beiiabv Das^. ... .. 581 

-,f.511. iSfCH. 117 ..." ...760 

Pleader—Right to refuse brief. See Leoal 

pBAi'TinoNEns Aci ... ... 381 

• • 

Politick resident—Warrant ismed by. See 
ExTKAiiiTio.N Act, s. 8 * . ... C02 

Possession of a gun, meaning of. See Aims 
Act, s, 19 (f) . . . . ..t 272 

- --, Omission to inquire into—In a 

proceeding under s 145, Cr. P. C. See 
Cbimixal Pboi’fi)UB1! Code, a 145 771 

Postponement of a case to enable a party, to 
get a iiildig fiom the High Court. See 
MaOISTIIATE's nUTV to UICIDI I’lHMTS ov 
LAW . . ... ... ... C04 

Prejudice* to the accused. Set gniMiNAL 
Pboceduhe Code, h. 350 ... * ... 133 

.. — —.. . t, Whefl no ex¬ 

press finding of common object. Sre Final 
Code, 8.147 • •■■■ ..A 944 

• 

Preliminary inquiry into Sesdons cases 

—Magistrate’s powers and duties writh re¬ 
gard thereto. &e COXIMITMENT ...117 

Presidency Magisirate’s order-High 

Court’s power of interfering with. See » 
Sdpkrintindence... ... ... 078 

- MagintriatiL applicability of s. 

487, Cr. pTc., to, See Criminal Proci 
ORK Code, s. 487 ••• ae* 240 


• • • PoS* 

Private defence-Right of in a rioting where 
rival parties engageh in a free fight. Su 
I%NAL t ODE, 8 99 ... ... * e..884 

... - ■ ■ ■ , extent of the right of. See 

P^AL Cods, b, 99 * ... ... 384 

Proceeding under e. 476, Cr. P. C. See 
Criminal Codet, duty of ... • ... l 

Proceftsion-CA'der preventing a party from 

wkiug—Along a rpad. See Criminal Pro- 

I OGDDRE Code, s. 107 • «. ... 702 

Presecution under Registration Act. ,See 

Registration Act, u. 82 ... ... 47 

Public servant, Local Boaid Sircar notao. 

Sec Penal Code, n 141 ... ... 96 

• 

Record *of information on winch Aiagistratc 
lakes cogiii/auce yf an oiTenre uiidei a 190 
(ej. See Criminal Puocedi'be Code, .s. 94...1075 

Refusal of the eSub-Registrar to regis¬ 
ter—^\ppeai fiom-*- Time-baiied*—lustitu- 
non Ilf proseAitinn under s 82, Urgistiation 

• Act. See HegisTkation Act, s 82 » 47 

• 

Registration Act, a. 62-Kigistmtiim Act 
{111 of IS'?), sec. 82—Piosieiition Under 

• —Time for ordering j.rosrenlion— Denial 
ofernution of a durnvient—Ihfusid to re¬ 
gister—AppntT from the ifJusal—Limita- 
tion.] (Nil the P^titimier denyiug the exe- 
cutaiiii Ilf a ilDciiliieiit in favour of A, 
before llfi! Sub-Registiar, tl|^ nilicer le- 
fused to legistcr the docuiiieiit. Theieupou 
A lodged a cum|il.aint ag.iinst the Petitiuuer 

• for cheating under see. 117, 1- P C., which 
was diiinissed under %ec. 203, f’r P. C , on 
the 26ili March 1906. On ihe 27th April 
ipOfi, A appealed t(f the S]iecial Sub Regis^ 
trni who iejected the appeal for not 
haviqg been pieferred within ihepresw-ibed 
period of 30 flays jrom tlie Sub-Registrarf 
refusal to register but,at lift^same time 
submitted a report to«the Distiict Regis¬ 
trar wliieli ullyna'ely led to*an euquiiy 
with the result that, a proceeding was 
diawn up agalTist t/ie I’etitioiier under sec. 

82 of Jlie Registration Act (Ill of 1877), 
lltld —That uiidei the. eircumstances the 

, Petitioner should nut lie prosecuted under 
see. 82 aP the Registration Act. That the 
jiresentatinu of an appeal to the Special 
UegistTHr after the time limited ihereloi 
against the refusal of the Sub-Registrar 
fo register a document on denial of execu¬ 
tion, do^s nut. give any locus standi for the 
institution of a proceeding for inquiry as 
to the execution of the document. Sakan- 
bari Debi V, Adaitya Oangdlt ... 47 

Bejmte, evjdence_ of—By persons not neigh- 
• ^ura ki%ad livelihood cases. See Chiminal 
frocbddrr Codi, 8 110 ... ... 299 

Rescue Irom Ihtfadar’s custody of a 
thief-^When no offence. See ViKlagi 
C iiovKiDAiu Act ... ... ... 367 

Retrial—Trial without jurisdiction no bar to. 

See Criminal Procedure Code, o. 487 ... 246 
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BdVieW ot—Rniev> offilud orders hg Criminal 

« *Court-"Criminal Procedure Code (Aft Vtof 
189S), sec. LfS ] A Criminal Court lias no 
right 01 iiudioiiiy ito revi«*w tiral ordpra 
paiHed hy it uiiilpr sec. 14fi, Cr. P/ C. 
I’AKRATl CJIIIKN ItOY V. SaJJAII AIIMAD ... 606 

Revision— H>kI' Couji’a fiowpr.to interfere 
widi ptorreihngM commenced hpfore tnyr 
l•■ 1 ncluHlon. StC LfiIAI. I'UACTrTloNERS 


Rioting -I’ighfc of priviit* defence wlien par- 
lion engaged in fi'oe fight. See Penal Codi, 

I, 09 ... ... 384 

-, Common object found being ihfTerent 

from eomtiTou object charged Sec Prnal 
(’ oDK,99 .. . . * ... 676 

I 

S&nction for inopeeutKin when fn b^ ginriled. 

^ee Chimin\ i. Piok'I'iOohe Code, s 1').') ... 3 

.....n]>]>liiMlion for rovocalion of— 

Pioecdnip im in iippcid See (]ri.min'a'.i Pri'- 
rKDL’iu: CoiiK, .'I 19.^) (6) ... ^48 

-, SenMona .ludge'n want of power 

lo grant. See Cki.minal PtritiCDtiRK (’oi)K, 

.s. IS.*) .. . . ... 575 

for olfcpecB for which no aanclion 
iieceNAaiy ivlien tlioac offences were couiiect- 
cd witli other orteiices for wliicli Nauctiun 
was neccssiiiy. •■'(c Fuiiliiru itNQUiiiy ...822 

Search warrant under s. 96, (/r. P. 0.— 

Magisliate's ponei to issue. Sec CuiAtlNAI. 
Piiot'i'.i)Uiii: CmiK. s. 94 ...Ip75 

Security for good* behavior—Sensiona 

Juilge’s ])ii\\ei to (jiinaider the nufliciency 
, (.1, .Sfc Ciiimisal Pniiri. iiURE Code, a. 173 463 

Servant’s liability for delivering gania at 
,ihe*'bidditig ot the iii.uter. See J'lxciSE 

• Act, s . . i ... 461 

Sessions cases-Pfelimmaty inijuiry inlo— 
•M-igistiaii’s power and duties with regard 
tllPielo. 6Vc 1 O.MM1TMKN'.' ...117 

_Judge's i)ovicr*‘to cKiisidcr the buIB- 

cieney of kceiiiiiy in a harl livelilipod rase. 

.See Crimi.vai PiKBCEDiWE Codr.s. 123 . . 463 

--power on a reference in a bad 

livelihood i-ase. Sec CiTIminal PKockui'bk 
C o'E, a. 123 y _ ...463 

Settlement proceeding—Order in—If to be 
given ellect to in a proceeding under s. l45, 

Cl P. Sec C 111 .MINAL PuocEDUHK Code, 
s 145 ,, ... .■• ^ ...'773 

Signature of a judid^ officer—How to be 
made. See Pbocedorr CoSB, 

s 145 .. ... ... 171 

Special constablw— ems^Ues—Ap-, 
pointmcHt, ciretimtanies justifying—Act * V 
of 1861, secs 17 and ,19—Disob^ience gf 
order under sec.' n^^No ofence under see. 

19 ] The circiiuiBtances which justify the 
.^ppoiptnieut of hpecial constables under sec. 

17 of Act V of 1861 are that a distur- 
bance of the jieace is apprehended and that 

. - the Police force availabto is insufficient ■ to 


4 # * 

Special coBstables-eonfd. 

preserve the peace and protect the inhabi¬ 
tants of the place where the disturbance 
is apprehended. In the absence of those 

• circumstancq* an order ifinder hec. 17 of Act 
V of 1861 is improper aiAl there should be 

* no conviction of (lie ptrsous appointed 
r special constableB for disoiiedience of the 

same. Bbni Maou^' Singic v Empbror... 366 

—" - ' g, 29 —Special consluhUs 

' —Appointment—Art V of IsOI, sees. Hand 
19—Cirrutnsfiniees justifying appointment 
—Refusal to emply'aiith an improptr ordei 
of aipointnifiU.] The circuiUHtances winch 
juHiifv an, order under sec. 17 of Act V 
' ot 1861 aio that a iliBlurbance of 'lie peiice 
is apprehended and lliat the Police force 
available is iiiBulllciont to ]ire»ervfi I,he 
’ peace, and prn‘ect llie iiili-tbitniilh of the 
village where disliirlkinceB aic appieliciuled, 

Peni Madhnfi Sini/f^ V. The Riiipcior, l‘l C. 

\V. N .366 (190"I ; (ioplnath Pariiah v 2Vi« 
^Enqtress, )0 C W. N. 82: s r 9 C. L .J. • 
,555 (1886), followed fn a ca..e where it 
was notcloivr that tlieie was any danger of 
a diBturbanco'^of tie peace ir that if I hero 
was such a danger, the ordinary Police force 
available w.is nut hiifhcieut to cope with it. 

Held —That the appointment of the Peti¬ 
tioner as speciil coiiHlahle was ui]iicccsB.aiy 
and iiiexfiedicnt. Hilil further —That the 
Petitionee should not be prosecuted under 
sec. 19 of Act V of 1861 lor bis refusal to 
act in aceoidai'co W’.lh Mich appointment. 
Hadi/a’canta Lvl I’. Tiik Emi'kkou ... 727 

Standard plan— 'I'o be jueparei'l on whose re¬ 
ports. See Calcutta Municipal Act, 

« 406... , ... . . ... 1116 

Sub-committee of the, Calcutta Corpora¬ 
tion- Power to sanction amendinent'in Iho 
standaid idan. /Sr (.'ALCorrA Municipal 
Act, .s. 406 ... ... ...1116 

Suffimary rejection of an aiiplication for 
revocation of sanclion—Illegality of See 
Criminal I’iiocrulur Code, s. 195 (h) ... 248 


Nummary trial—‘^Iiw/aany trial—Jurhdk- 
tmn of dhe Couit to hold—Iloir to be deter¬ 
mined—Vt imiiud Prmedure Code {Art V 0 / 
1S98), secs. 2C0 and SOI.] In deleruiining 
whether a case is triable suininarily under 
the provisions of the Criminal I^ucedure 
. Code, flic facts staled iu the p-iitioti of 
coniplajut as well as th.' sworn statementSs 
of thq compla'inBnt must be taken into 
consideration.' Bishu Shuik v. Salicr J/oItah, 

'• 1. L. R. 29 *Cb 1. 409 (191)2), refeired to 
and explained PUanindra Nath Chat¬ 
ter jee *. The Emperor ... ...1041 

Superintendence — Superintendence, High. 

Oour’ts potjjfr of—Ste. lS of the Charter Act 
—Inttrfcnng with oirder of Presidency 
Magistrate—Criminal Procedure Code (Act 
V of1898), see, SOS, order under—Dismissal 
■ of complaint—Rule issued by High Court— - 
Magistrate’s duty to show cause.] lude- 
peudently ot the Code*of Oriminal Proee- 
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Superintendence-ro>tr% 

dure the High CViurt baa jiiiiadiution iimlcr 
aec. 16 of the Clmrter Act to interfere with 
the order'of a Presidency Magistrate dia- 
iniseine* a ct)%t|ilaiDt uiit^r sec. 203, Pt P 
(':, and ditect a further enquiry. There 
is no form* of judicial injustice whiek the 
High Court, if need l>e cannot reach under* 
the Charter Ace. A'srfar Noth l^aHi/dl vT 
KhtUer Nath MiUer, 6 C. L ■! 90.5 1907 , 
doubted. Sec. 15 of the Charter Act should * 
be interpreted ifl an extended sense so as fo 
give the Hiipi Cojirt power of Miperinten- 
^'lienee, tlist is to say,*powei» of revligon 
over proceedings of the Subordinate Courts. 

• Le^hraj Ram v. Driu PiAsH.tD ^ ... 078 

Theft of running water i>ce PenaI Conr, 

8.^79 ... ft. . 534 

Time for o)dering inosecBtion under Regisl) * 
tion Act. See Rkoistraticiv Ait s. h 2 . 47 


_ • , P»!/e 

TreapasB—eonid. • 

, house in lier occupation anc^ estnbUrhed 
Cltere a boy alleged to the adopt^ soif 
of the complainant’s father, //cfd—That 
, tiie accused coufd not be convicted of an 
offence under sec. 448, I. P C, os the 
iiouse trespass which they committed was 
not a criminal, ^it a civil trespass //eld 
, alto—'jThat no order could be passed by 
the trying Magistrate under sec. 522, Cr. 

*. C., fur the deliveiyeof po-session of 
h* Iiouse to the complainant ns the ac¬ 
cused had not been convicted l>y the M'lgis- 
tiate of any offence attended by criminal 
force and that the house should be restored 
to the accused who were found in pogses- 
sion of it. SoiTA Bibw’a^ r. Doeuiii Sthi 2()!l 

Trial of a proceeding under s. 1^5, Cr P. 

C., HS ill a t^vil suit. Sec Cuimi.val Pro- 
•( EiiuuE Cobb .s 145 .. . . 773 


Totlt— Magistrate's itoceduir for declaring a 
jiersoii to be a. fre Licual PuACTri Ionkhs 
Act, hs 3,3(5 ... • ... 812 

Transf'r—•7V(Hi.;^r»-(?riirtiii(i/ PtoeedurC Code 
'Aft V of ISOj), trr * 520—Apprthention 
that fair and impartial tiial eSinot he had 
—/jnral till/airy, arenmpanud by aparlitan , 
of the fomp/ainnnt] VVliere duilng I lie 
pendency of a case against yie occusod 
for the alleged cutting of a bund, the 
Alagistrate went to the scene of ocoiirreiu-e 
aucninpanieil by a partiM.kn of the coiiiplain- 
aiit and held a l^cal iaijuiiy into t matter 
wh'cli though not lliB subject of rom- 
(ilaiiit against the ai-cused coulT nevcrihe- « 
le-s be imagined by the acchsed to be such. 
Z/tW—That though there wcio no ie.asoiis 
In suppose, on the rniteilals befoie the 
Oourt, that the Magistr.ito would not biing 
•to the trial of'the case against the accused 
a fair and iiupartiid mind, si ill iiiider the 
l■ilcuIU8tallucs of the case it was desir.ible 
that, the trial should be lield liy some other 
Magistiate. Karban " ZftiUAT 

Mahi .. ... 748 

--of a case under s. 350, Or. P. C. 

_\V.aivor by tlie accused of hi» i if;hl foi 

a ifc notw trial. Ihre(ii'i,ari'i v • 140 

— ^ de HiiVO trial Sie ('m- 
MiNAL Procedure Code, h. 3fff) 416 

, -- of bad live iliood c scs—Power of 
the MagistMte'to older. Sfc Criminal 
Pmocbdurk foDK, a. 110 .. 299 

TreSPlSB— J’fMpass—C’itif nut* Ciiminal—* 
Indian Penal Code 'Act JCtP of IStiO), 
tec. 448-aCriminal Pmcedure Code* (Act 
r of lS98i, tefi 5i2, applka'nlity of] 

When dm mg the absence of the complain- 
ant, the accused took possoasion ot the 


Unlawful sgeembly, ■'fre Penal Code, s 

, * . • ..96 

Verdict " guilty but not voluiitniily ” Uttdei 
B. 320, Pciiai Oodc—Mcaning or See 
Pi‘:jp'ALA}uOE, a. 326 ... ... 530 

Village Chowkidari Act, s. 39—V'tUape 

Chowkid'iri Art ( P/, P. 0. of 1S70), I. 39, 

12—D,»tTpdai's aiithofity to arrest — CoiUt- 
unitv/ affence^Theft — Offence, horn long 
• confinuct ATiidor sec 39, cl. (2) of Act 
VIiB. C.)of 1870, a (fajpndiir is only eu- 
titleA to ariost a person faptheft comuiitled* 
in his piesonce. One 11 after having cut 
down some plantain trees belonging to ,1 
with the iniention of dishoneetly taking 
them, loadcil tliem in a cait and was 
driving away l||tfcart. J pursued ^he cart 

* and oil his ciying out that R had cuh and 
wis taking away his planUiti trees, a daffu- 
dar came up and arrested Rf /fpld — 
That the offmico of tlief^lid not continue 

• when the diffndar tame arlll as the offence 
or theft was conifiletcd lijfore the 
(iircame lap, and arrested R, the arrest 
was illeg,^ iiiiah Iliarefure the lescue of R 
fimn tlio duffadnr s custody was not an* 
offbuce. fflALAi Dev v The Eui’kkor . 367 

a • 

WftlVCE by the accused of his rights. See 

InffEOULAUITV . . ... ... 110 

V7arranS issued by ^ political lesident—Ab- 
se’iiue of endoiseineiit on. See Extkadi- 

• Tiox Act, s 8 ... ... ... 602 

Watery ruouing in an artificial chanue], 

^ whetlicr could be subject of theft. See 
Pk-val Cube, 8 . 370 ... ... 5i;4 

Witness called by Court under 8 . 640, Cr. P. 

C —Limit to cross-examination of. Set 
(,||t]sii.vAL Fhuchdure Cobb, s. 110 ... 299 
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lary of State tar the 
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REPORTS \See Indai.) • 


Ib the body of tbe.Coi^ regarding whioh socue 
degrie of permanence and uniformity is desirable, 
*1'he amendments have been made with a view to 
lay down general rules of procedure rather than 
to provide in detail for every posable contingency. 
Without expressing hny jopinion as to the merits 
of tlfe amendments, we feel no hesitation in saying 
that the scheme is a very commendable one tod 
we thoroughly agree with the observations of the 
learned committee that excessive elaboration of details 
0 ^ procedur| tende to cramp the action of the Court 
^ and to encourage technicalities. Amendments have 
also been made jto meet case-law finly on points on 
which tjierftis a conflict of authority. 


On the re-opening of the High, Court to day, the 
constitution of the Benches wili be as follows 

Appeals prom the Presidency GriJup will be heard 
by the Hon’ble the Chief.JiistJce and tire Hou’ble 
Mr, Justice Geidr. . ^ 

Criminal Appeals and Revisional Cases by the 
Hon’ble Mr. Jusiice Rampim ami the Ilon’ble Mr, 
Justice Sharfiiddin, * 

Patna Ghodp op Appeals —The Hon’ble Mr. Jus¬ 
tice Brett and the Hon’ble Mr, Justice Wrodroffe, 

Burdwan Group —The Hon’ble Mr, Justice Mitra 
and the Hon'ble Mr. Justice Caspersz. * 

Rajbhahye Group,— Tlie Hon’ble Mr, Justice 
Stephen and the Hon’ble Mr. Justice Holmwood 

.Original Side— The Hon’ble Justices Hjirington, 
Chitty and Fletchef will sir singly. 

Original Side Appeals will be heard from next 
Monday, the ISsb instant. 


We very mdoh regret to learn thap Mr, Justice 
Mookerjee will nor Ijp able to *880016 his sluries 
on the reopening of the Coiftt owing to ill-health. 
We wlslf the learned Judge a speedy recovery. 

______ » 

In the Civil Proobdu»b Code Bill whIch has 
been recently introduced in the Counoil of the 
Governor-General of India matters of form and ordi- 
Ua^ practice have been relegated to rules capable 
pf alteration by each High Court subject to certain 
bheo^ and only those provisions have been retained 


The OENElfAL OHARAOTER OP BOMB OP THE FRrNCIFAL 
amandmfints m»y be summarised as follows;—(1) 
Curtailment of the multioipllty of suits, (^Increased 
facilities for the service of ^Jrooess, (3) Improvement 
of the system of pleadings in the mofussii, (4) 
Provision for the admission nob only of documents 
but also of facts, fb) Power of Court to compel the 
production of doouments, (6) Power of Court to 
pronounce judgment after the death of a party an^ 
before, substitution, (7) Faollitiee for cheeking the 
delay that now* results jrom the objeorlonable 
practice of leaving fqf determination in execution 
questions whiolj should be •decided 'by the «d0oree, 
(8) Embodiment yi bhe Code of the provisions in 
the Transfer *of Property Act relating to Dhe eieoa- 
tion in fhortgage jults^ (9) Provisions giving greater 
Resistance to the Courts in the framing of decrees, 
and (lOj'Conferment of power to appoint Receivers 
on subordinate Courts. 


It has been proposed to vest the power ot 
fnakijig 'rules' to the High Courts, subject to the 
control of'the Local Government and in the ease of 
.the Calcutta High Court of the Government of 
iDdia. }n exercising this power the Courts should 
baye tire Iwsistance oif representatives of the various 
branches of the legal profession. It has accv;y[>, 
ingly been provided that in the case of chartered 
High Courts and Chief Courts, fules can only be 
made after those Courts have.taken the‘opinion 
of a Rule Committee on which there will be repre¬ 
sentatives of the Bar, of Vakeels or Pleaders, and 
in Presidency towns, of Attorneys, In the case of 

1 
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other High ri>nrf8 power has been given to es¬ 
tablish such Rule Committees as the Governor- 
General in Counoil may determine. 


. Rbfbrrino to matters of detail we find that 
" Mesne profits " of property have been defined, to 
be "those profits which the person In wrongful 
possession of such property actually received or 
might with ordinary diligence have received there¬ 
from etc., etc.” It appears that so far as this portion 
of the definition is concerned, it is the same as 
before. We think, that the definition should be made 
more comprehensive. As It stands at present the 
nature of the plaintiff’s possession before disposses¬ 
sion is not taken into consideration. But that this is 
a most essential element vfill appear from the case 
of Surja Pmhad v. Reid (G C. W. N. 409 : a. o. 29 
Cal. 622). For instance if a cultivator who ordi¬ 
narily grows crops himself is dispossessed, it is 
hardly reasonable that he should^get'only a money 
rent as compensation if the person who '.lispossesstd 
him actually usfld to receive rent or would have 
to receive ilto same. We think the definition 
should be made comprehensive enough to include 
such cases. 


In the care of Sheo R'WI Tewnri \. Tnkw Praiad, 
reported at i> 562 of the current volume of tlie I. 
L. 11. Allahal).i(l Series, tlie question was raised 
whether a decree passed by a Civil Court on a Sunday 
was operative. It was contended that the decree 
having been made on Sunday, a dies nou, it was 
altogether void of Roy effect. But His Lordship 
Grfffin, J, held that the decree was not but the 
Court in passing *the decree on a Sunday only 
committed 'an irregulaj-t y \^hich‘ is covered by 
the provisions of sec. 578, 6. 1’. C. In this case 
it shourd be noted that the proceedings in the course 
of which the decree was made were,held on the 
Sunday with the consent of thn parties^ 


We invite attention to the case.op Dost'Maham- 
mad Khan v. Mwii R m, reported at p. 537 of the 
current volume of the I. L. U. Allahabad Sefies, in 
which a Full Bench of the Allahabad High CoiA-t 
overruled the decision in the case of The QolUctar^ 
of Moradahad v. Muhammad Diam Khan, I. L K. 
2 All. 196.-' The facts of the case were shortly 
thesej:—-One R executed a mortgage In favour of 
C purporting to hypothecate the whole of a certain 
house. Subsequently C brought a mortgage B.ti5 
to-faalise the amount 'of the mortgage, but having 
ascertained that the mortg^or was only entitled 
to mortgage ’a,’ share of the house, he confined 
hia claim to that share aild obtained a decree for 
sale. M, a sister A>f R, the mortgagor, then brought 
a suit against her brother R in forma, pauperis-to 


have the mortgage set aside so far as regards her 
share in the mortgaged house, and obtained a decree 
which directed that the Court-fee should be recover¬ 
ed from the Defendant R. In execution of this 
decree the tV share of the house was sold and pur¬ 
chased by D. The mortgagee then applied for the 
sale of the mortga|ed property. D. raised the objec¬ 
tion tnat the property having been purchased by 
him in axecutlon of a decree 6n a pauper suit for 
thet realisation of the Court-fee payable to Govern¬ 
ment, the same could not'be sold again. It was con¬ 
tended that under see. 411, C. P. C, the Court-fee 
payable to the Government was a first charge upon 
the property and. the sale having taken place to 
satisfy the Court-fpe there could not be a second sale. 


The Fdll' Bench held that the amount or 
the Court-fee was a first charge upon such pro¬ 
perty which the Defendant R had at the time 
of the decree in the pauper suit. Au that time 
the l^th share was liypotheoated to thq mort¬ 
gagee by R so that R’s interest in tlie property 
was only an equity of redemption, or in other words 
he possessed the property subject to the mortgage. 
This property that is the equity of redemption 
was sold for the satisfaction of the Court-fee, 
therefore the property after purchase by D remained 
subject to the mortgage. Their Lordsliips also 
pointed nut that in certain cases the Government 
could claim for the amou it of tlie Court-fee a first 
ciiarge on 'lie property in preference to all other 
creditors But.such is the case where tho property 
on which the Court-fee is chargeable is won by the 
suit. This is only fair. For, had tlie Plaintiff 
not lieen allowed to sue as a pauper, the property 
would not liave been recovered at all. 


4tote« fff €a0ef, 

. ENGLISH LAW COURTS. 

kING’6 bench.— Ex parte Tdonko v. Secretary 
of State for,the Colonies. Before the Lord CiiiEr 
Justice, Justices Piiillimorb and Walton. 14th 
October 1907. 

Colonial Prisoner's Removal Act, 188^.—Natal 
Native Chief—Sedition—Deportation. ' 

'I'his* was an ex. paite application for a certiorari. 
Petitioner seeking a rule nisi. The order complain¬ 
ed of was made on the 3rd May last by the Secretary 
of State purporting to be in consonance with the 
powers conferred under the above Act. The Peti¬ 
tioner was ordered thereby to be removed from 
Natal for sedition to the Island of St. Helena. It 
was conceded that the order for removal would be 
lawful if made upon the ground of expediency to 
ensure safe custody, but it was urged on Petitioner’s 
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behalf that from a Blue-book recently Issued it ap¬ 
peared that the order nas really made not for that 
purpose but owing to a’report having been circulated 
among the Natal natives that ttfere wa8 impending 
the early release of prisoners locally confined aod that 
this was to be done under orders of the Imperial 
Government. .a ^ 

The Court considered that from the Blue-book and 
materials before them tlft conclusion to be dmwn^ 
was quite the contrary. The Home Government 
was pressed by the Natal Government to deal with 
the matter on the ground that disorder was likely to 
result in case of delay, and deportation was necessary 
to prevent disorder. It was •upon,* the urgency of 
the matter that the Horae Govornijient* were not 
prepared to fefuse the safeguard oi deportation. 
The Home Governiilent had aated within their-juris¬ 
diction. • • 

Mr. E. G. Jdkicot for the PetitiSner. 

C. W. A. Ryle refused. 


CHANCERY DIVISION.— In re Winter—Getm'in 
Oper«, Limited. Before Mb. .fu,sTi£E Warrington. 
2nd July 1907. * • 

Banhuptcy—Preferential Payments Act, 188S — 
Opera sinyer — Servant—Salas y — Waffes, ^ ■ 

The question arose under the compulsory winding 
up order of the above company. The cofltract was in 
German. The Official Receive^ as Liquidator of the 
company, applied for the Court’s direotlons^whether 
he ought to treat as preferential the claims of artists 
who liad performed for the company in its business of 
theatrical managers, 4 months prior to the com¬ 
mencement of the winding up. For the defence the 
argument was* that the engagement was a purely 
transitory one for a month, with‘a defined and fixed 
payment for each performance, and the company 
had no control regarding the manner of the Jier- 
formance rendered. This control was the test of 
"servant.” The payment was not receipt of^any 
thing in the shape of a wage or salary. ^ 

Th'e learned Judge^ referred to the terms of the 
Act in question and those of the conti;^ct, and 
arrived at the conclusion that an artist was under 
that contract a "servant," and was paid a salary 
or wages in respect of services rendeftd. The 
liquidator was therefore entitled tp treah the claim 
as preferential under the Act. * 

Mr. Martelli opposed oB the jjart of Creditors. 

Mr. Hart for the Liquidator. 

C. W. A. 


PRIVY COONCIL. 


[Appeal from the Court op appeal op 
• ‘ Newzbaland.1 
The Lord Chancellor. 


Lord*Robbrt8on. 
Lord Collins. 

Sir Ford North. 

Sir Arthur Wilson. 
1907. 

.• 31, July. 


The Lytilbton Times 
Company, Ltd. 

V, 

Warners, Ltd., 


, Contract—Common inientivn if can be bisected— 
Printing press — Nuisance. 

I'he parties had* entered into an agreement be¬ 
lieving that a proposition to enlarge a building so 
that the bed rooms would bo free from the noise or 
any inconvenience which a printing machine to be 
carried dn the ground floor was practicable. Each 
party when enteriwg into this contract had enter¬ 
tained douRts as to the wisdom of combining in the 
same building a» engine house and printing machi¬ 
nery ^witl; hotej bod‘rooms. Tfiey discussed about 
the risk of noise and of vibration, but their doubts 
were removed by the representation o^ the architect 
a Mr. Lutt^elUas to his ability to neutralize such 
risk The agreement contained no guarantee or any 
stipulation whatever to indemnify. These facts 
were found by tlie Newzealand Courts Warners 
Limited fintEug whjn the building was erected that 
there was considerable noise and vibration ,felt in 
the bed rooms he had erected^ brought this action 
for an injunction and damages against the Lyttleton 
TuTies Company. . 

The Loud ChancelYor in giving judgment ob¬ 
servedThe questlAu* at the root oif ^he difficul¬ 
ties iif the case, was, ought the fact that Lyttleton' 
Times Ltd. was the grantor and tift PJaintitfs the 
grantee of lease to duminato tlif decision of t*io case. 
Mr. Lfittrell’s suggestioi^Vhich was agreed upon by 
the parties was tiiat the premises of tSe LytllRton 
Times Company which adjoined the other should be 
so rebuilt as to ptovitie Plaintiffs as tenants wifh the 
bed rooms »m the'npger floors.” And, inter aha, His 
Lordship said : "Mr. Levett and Mr. Pollock argued 
the'ease on*ffehalf of the Respondents (Plaintiffs) as 
thouuh the ettaraon intqiition was that the Plaintiffs 
sliould jiavb reasonably quiet bed rooms. It was so, 
but tBat was only one half of the common intention. 
The other h^lf w.as that the Defendants should keep 
on prinUug. One could not bisect the intention and 
enforce one liatf of it when the effect of doing so 
would be to frustrate the other half. If it could be 
shown that Jj^e Defendant Company or their servants 
bad*«recte'H the building or established or worked 
their machinery or plant improperly, no doubt there 
would have been a cause of action, l^t that was not 
found by Mr. Justice Denniston nor by the majority 
of the Court of Appeal nor was it in reality the 
case made by the Plaintiff's. It was rather put on 
the ground that a duty lay on the Defendant 
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Company to prove affirmatively that the building 
coi^ld not have been so conetructed' as 'io avert a 
nuisance and that they had’failed in that duty. 
Their LofdsKps did not think that in this.oare the 
burden of proof was on Defendants, and shared what 
appeared to have been the o'plnion of most ^of the 
Judges in Newzealand that negligent or improper 
construction and working had not been established.” 

Mr, R. T Hughtt, K. C,, and Mr. for 

the Defendants, Appellants., * 

Mr. LtvtH, K. C., and Mr. Dighton PolloifA for the 
Respondents. • ' 

C. W. A., Appeal allowed with cotti. 

PRIV.Y CODNCIL. 

[Appeal from BombAt.] 

Lord Macnaqbten. Kabsordas Dharamsbv, 

Lord Atkinson. Petitione'r, 

Lord Collins . v. 

Sir Arthdr Wilson. [GdnoabaI, widjw of OorhRndas 
1907., Soonderdas, and others,, 

lOih July. Respondents. 

Special lifve—Appeal prefered out 'of 'me— Suffi¬ 
cient caute — Lmit’ition Act, sec. 5. 

Tills was an application for speclsi leave to appeal 
under the following circumstances;— . 

In April 1901 a suit was brought by Gorhandas 
Soonderdas aboveiiaffied for a deolarAtion that a 
trust-deed execured by his father and his grand¬ 
father, Mnijee Je^ha, was inoperative, and that the 
property remained in the s^otiors notwithstanding 
the eiecuiion flf the deed of'settlement. The Peti- 
•tioner is tfie brother’s son of that Plaintl6f;'being 
the eon of Dtiasarasey who was the brother of the 
Plaintiffi Gorhandas. . , 

The decision in rh&t 8uit*whlch was In the Original 
Sid» of the H gb Court was delivered by Mr. Justice 
Russell, da'e'l lOfh April ,1901,* was in Plaintiff’s 
favour'de'idiii(i that the property'passed under the 
Will of Mnijee Jerha • • 

During the whole pendency of that suit, Petitioner 
was a minor, lie was represented In tiiat suit'by 
Bai Ramcooveroai, his step mother, and Jiy his mater¬ 
nal grandfather, Khirajee Parshotiim, who-were two 
of the executors of the Will of his father, and*were 
parties Defendants ro the suit in that capacity, and 
who were aiipointed guardians ad litem on ^he daid 
Plaintiff’s application. ' 

Petitioner’^ complaint iuvhis |Mtitlon here apd 
before the High Court was thaV ttot Und 

could not tie properly represented by thAtf, inayouch 
'Us the position necessary to be taken up on his 
behalf, m, that the family was joint in fafhlly, food, 
worships and estate throughout, thus involving the 
contention that the Will of the said Dharamsey, his 
father, was* invalid and inoperative was In conffiot 
with the Interests and position of the said executrix 
and exeoutor. 


On the Ist September 1905,' Petitioner having 
come of age applied to a Bttnoh of the High Court 
of Bombay r to admit an appeal presented on his 
behalf against the said decision of Mr. Justioe 
Rusself on the 4th November 1905. The Chief 
Justice and Mr. Justioe Batty, decided that in the 
exdiroise of thiTir disoreflpn under sec. 5 of the 
Indian Limitation Act tha appeal ought not to bo 
‘permitted after the prescribed period. They over¬ 
ruled the Petitloner’sr objection that the guardians 
bad not acted with propriety in not appealing from 
tfhe said decree of Mr< Justice Russell. The Court 
pointed out that thq gifardians at the trial of the 
cctse, had gone the length of briefing counsel from 
Calcutta, ant}* had taken counsel’s opinion as to 
advisability of appealli^; one oornsel bad said, "the 
case is fraught with so many difficulties and Intricate 
'jiiestlons of law (bat it is impossible to say with any 
certainty that the appeal will be successful: ” another 
Wrote; "In my opjpion this is a case in which there 
should be an appeal^ There are many points in the 
case which in my oplifiou the learned judge has 
been* in error in deciding In the way he has done: ” . 
a third counsel'had ^id that there should be an 
appeal pointing out that the result if the guardians 
were unsuccessful would probably be in an adverse 
order fOi^ costs.. Upon this point of costs the Chief 
Justioe in refusing to admit Petitioner’s memorandum 
of appeal said; " I do not place much stress upon 
that circumstance but I find in the case of Money- 
penny T. Daring, 4' DeGex and Jones, p. 175, an 
order as to costs on the understanding that it was 
made for the* purpose of preventing further litigation 
was regarded as a circumstance to be taken into 
consideration in determbiing whether or not a decree 
adverse to the infant' should be .attached subse¬ 
quently.” Petitioner then applied for leave to 
appeal to His Majesty In Council on 18th April 1907 
that was refused by the same Judges. In refusing 
such leave the Court inter aha said :— 

“ It is true that in Ram Narain Joshi v, Parmet- 
war 'Narain, L R. 30 I. A. 20, the Privy Council 
dtd consider wberber the power of admitting an 
appeal beyond time might have been exercised But 
that in no way oonoludes the present case for it 
does not appear from the report either in Law 
Reports orln I. L. R. 30 Cal. 309, that the'^appeal 
, to the Privy Couqcll was'preceded by l^ve obtained, 
from the High Court under Chap. 45, 0. P. C.” 

P .1 the presen/i appllcatinp Mr. Upjohn, K G., Mr, 
Younger, K. C., and Wr. Turner for the Petitioner. 

Mr Upjohn went fully into the facts of the case, 
referred to the opinions of counsel, to sec 5, Limi¬ 
tation Act apd to L. B. 30 I. A. 20 submitting 
f.hat sufficient cause wlis shown for not presenting 
the appeal within the prescribed period, and that 
Petitioner had not been properly represented. 

Mr. DeGruytker opposing was not called upon. 

Application wat refuted with coitt, 

C. W. A. 
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[CRIMINAL REYISIONAL JURISDICTION.] 
Rev. No. 732 op 1907. 

MI!SBA, J. yKANTjLLAH„P 0 tlUoiier, 

Fletoher, j. I ■, V. 

T907. jTHE Emperor, Opposite 

13, Aflgust. • j Pafty. ^ 

Criminal Courts duty 'of, to give effect to a 
Huai judgment of tfi^Civil Court—Criminhl 
Procedure Code {^ct»y of 1898), sec. JflS — 
Proceeding under, to he stopped, when the 
judgment on which il is based is reversed by 
the Appellate Court—Indian Pendl Code {Act 
XLV of 1860), sec. 193. 

Whet'e in a suit against cfiie K on a 
registered bond, alleged to have been exe¬ 
cuted by him, K ^denied the execsiiion of 
the bond but the Munsif, holding that 
the bond was genuine, decreed the suit and 
directed his prosecution under sec. IfffC, 
Cj". P. C., for an ^offence under sec. 193, 
/. P, C., and on appeal by K, the judg¬ 
ment of the Munsif was reversed by the 
Subordinate Judge who held that* the 
bond was not genuine and K had not 
executed it. 

Held —That the result of the judgment 
of the Subordinate Judge must he taken to 

be tha^ the order for the prosecution of K 

•• 

under sec. Jj.16^ Or. P. G., was not main¬ 
tainable as the basis *of tha{ order had 
gone. 

That when a copy of the judgment of 
the Subordinate Judge was filed in the 
Criminal Court in which the case against 
K yias pending, it was the duty of that 
Court to withhold its hands and not to 
have proceeded with the case. 


That the ordet* of the Criminal Court 
convicting K under sec. 193, I. P. C., and 
sentencing him to imprisonment, which 
order was affirmed on appeal by%the 
Sessions Judge, ought to he aside by the 
High Court, although K did not move the 
High Co^rt to quash the proceedings 
against him as^ soon as the judgment of 
the Subordinate Judge was pronounced. 

• Tills was a rule issued on the 2fch 

• 

June lOOl* calllog on the District Magis* 
trate of Backergunge why the order 
passed by Mr., W. L. Scott, the Sub* 
divisional Magistrate of Patuakhall, on 
the 28th ^larch 1907, convicting the 
Petitioner under sec. 193 of the I. P. C., 
which order was, on appeal, a^rmed 
by Mr. J. D. Cargill, tLe Sessions Judge 
of Backergunge, on Che Ist May 197)'5j 
should not be set aside. • 

• 

Tl^ facts of the*case,matitial to this 
report appear from the jtidgment. 

Sabu Ounada (^haran^Sen for the Petl- 
tioner. 

• • 

Mr, Douglas White fof the Crown. 

The Judgment of the Court was as 
follows 

Shamsereunessa instituted a suit 
agSln8t,Kunullaf>, the Petitioner before 
u8. In the Court of the Munsif of Patua- 
khali, for recovery of a sum of money 
du»^n a«i%gi8tered bond executed by 
Kunuilah. Eunullah denied the execu* 
tion of the bond. The Munsif, bowsver, 
came to the conclusion that the. bond 
was genuine, decreed the suit and direct- 

1 
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Eanullah V. Thb Empbror. 

* « * 

ed under see. 476 of the Code of Criminal 
» Piboeduire that EunuIIab should be Lried 
of an oflfence undpr sec. 193, 1. P. C., 
tor giving false evidenoe in respeob to 
the exebutlon of the bond. Eunullah 
appealed from the deolsion of the 
elf and the Subordinate Judge of Backer- 
gunge held, on appeal, that the bond 
was not genuine and that Kunullah 
had nob executed lb. The evidence of 
Eunullah given before .the Munslf was 
nob, therefore, false and the result of 
the judgment of the Subordinate • Judge 

must be taken to be that the order for 

« 

the prosecution of the Petltlonfir under 
Bed 476, C. Cr. P., .was not malntalft- 
able as the basis of that order (had gone. 
In the meantime and before the decision 
of the Subordinate Jr.dge was pro¬ 
nounced, proceedings, in the C(iininal 
Court had been taken bub when the 
Subordinate Judge pronounced his judg¬ 
ment, .which was on the 7th DecemlJer 
1906, the case was still pending in the 
6ourt of the Sub-divisional Magistrate. 
We Are Informed that a copy, of the 
judgment^cf the^Subordinate Judge was 
fijed in thp procfeedlng before the Sub- 
divisional Magistrate *^bub the Sub-divl- 
slonal Magistrate gave*^ no weight to 
it and, on the 28th March 1907, convict¬ 
ed the accused under sec. 193, I. P. C, 
and sentenced him to undergo simple 
Imprisonment for six months. On appeal 
from the conviction and sente^nce passed 
by the Sub-divisional Magistrate, the 
learned Sessions Judge of Backergunge 
held that the conviction was^ right *and 
that the sentence was a propef one^ * 

The judgments of both the* Sub-divl- 
sion^I Magistrate and the Sessions Judge 
were passed mainly, if not wholly, on 


a oomparisou of ^he thumb impres¬ 
sions. < *. 

On an applloatlon by the accused, the 
Pethiouer beforS us, we ^issued a rule 
fo show cause why the obnvlotion and 
sentence should not be set aside. We 
. are of opinion, after hearing the learned 
va'kll for the Petitioner •’and the Deputy 
Legal Remembraficer fbf the Crown, that 
the conviotlon^'and sentence should be 
set aside. It would be disastrous io the 
s^dministration of justice in* this oduntry 
if a 6nal judgment of a Civil Court 
c6uld be practically s«t aside by a judg¬ 
ment of a Criminal CoBft. "The judg- 

> 

ment between the parties as regards the 
genuineness of t6e bo*d would be res 
judic'ita in all subsequent proceedings 
between the parties. If the Civil Court 
held that the bond was Bot genuine, the 
Criminal Court ought to have withheld 
its hand and ought nol. to have proceed- 

t 

ed with tbe case. It might be that 

s 

the accused should have, as soon as the 
judgment ot the Subordinate Judge 
was pronounced, come tb this Court ^atfd 
asked for revocation 'of the order under 
see. .476, C. Cr. P. ; but that would not 
affect our jurisdiction in setting aside 
the order passed by the Criminal Court 
ie a proceeding based on an order under 
sec. 476, C. Cr. P., which ought to have 
been set aside as soon as the judgment ^ 
of tbe Subordinate J-udge was known. 

We, therefore, direct that both Sn the 

• * • 

merits of •the case as well as on the 
ground that tRe proceedings in the 
Criminal Court ought not to have been 
allowed to proceed, the conviction and 
sentence shoiWd be set inside. 

B. C. Rule made absolute, 
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[CRlHiNAL'REVISIONALJORlSDICITON.] 
Role No. iSf of 1967. 


Maclean, 0. J.^ 
Holmwood, J. • 
1907. • 

7, May. 


m 

Kali Charan Lal, 
R^titioner, , 

V. 

Babddbo Narain .* 
Singh, Opposite Party. 


Criminal Proadute Code {Act V of 1899)^ 
sec, 195—Sanction to fro^cute, when to he 
granted, . * * 

'Sanction to prosecute %s not usudlly 
granted* unless there is a very»reasonahle 
chance of a conviction fbllowing. 


Ajanetion to proseeute under sec, 196 of 
the Code of Crimiindl Procedure ought to 
be granted with great circumspection' and 
care. If granted it places in the^hands of 
the person obtaining it a ve^ypowerful 
iveapon which the unscrupulous might 
use for purposes ,of oppression or black¬ 
mail, * 

This is a rule Isstied on the P3rd April 
1907, calling upon the District Magis¬ 
trate of Shahabad to show cause why 
the order passed,by M. Smilher, Esq., 
SeSsicns Judge of Shahabad, on the 12th 
March 1907, granting sanction to the 
opposite party to prosecute the Peti¬ 
tioner for an offence under sec. 193 of 
the I. P. C., should not be set aside.. 

The material facts appear.from tb8 
judgment. 

Bahuh Dasarathi Sanyal and Sarat 
Chandra Lahiry ior the Petitioner. 

No one appeared to sh'ow cause. 

• • * 

The JcDGMENi of THE CouRT was as 

follows:— 

Maclean, C. J.—I think this rule 
must, be made absolute. It is a rule* 
obtained by the Petitioner who is a Sub- 
Inspector of Police against the grant of 


sanction by the Sessions Judge of Saha- 
bad to prosecute hitn under see. 195 
of the Criminal Procedure Code ^or the 
alleged offence of having falsely recorded 
that the first Information of some alleged 
offence was given to him at 9 f.h. in 
the evening of a certain day. The trying 
MaglAtr^te refused this 'sancftlon and I 
think very properly, refused it, but the 
Sessions Judge has granted it. It Is a 
rule of this Court that sanction to pro¬ 
secute if not usually granted unless 
there is a very reasonable chance of a 
conviction following. In this case, 1 

think the ohanol of conviotlon would 

^ • 

be very small? It is imposslbie to see 
what motive the Betitloner could have 
bad for malin/ the alleged false entry. 
No motive is suggested. ^ In these cir¬ 
cumstances, I do not think that the 
sanction ought to* have been granted. 
In my opinion a sanction to^roseoute 
under sec. 195 ought to be granted with 
great circumspection a^d care. If grant¬ 
ed, it places in the hands of the person 
obtaining it a very powerful weapon,* 
which th^ unscrupulous might use*fo|; 
the purposes of oppfessiqp or Slackmall. 
The rule is made absolute*. 


, Rule ^ade absolute. 


, •- 

[CIVIL APPELLATE JlrtUSDICTION.] 

Appeal PROM Appellate Order 
•No. 173 OP 1906. 


RajTpini^ j.* 
Shabfuddin, j. 
• .1907. 

7« Marcfc*.* 

^ • 


Upendra Chandra 
SiNQH, Petitioner, 
Appellant, 

V. 

Saehi Cband, Opposite 
Party, Respondent. 


E.vecut{on—Mesne profits, applicatiovf for 
assessment of—Dismissal for default—Fresh 
application—Lirniiaiion, 
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Uphndba Chandra Singh : v . Sakhi Chand. 

Where more than oO days after an appli¬ 
cation for ascertainment of mesne profits 
was dismissed for dijault, a fresh applica¬ 
tion was made for that purpose, 

« 

Held —That the application was not 
barred. ^ ' 

There is'no iahstantial distinftioh be¬ 
tween an order sti ikino of an application 
and one dismissing it for default. 

This was an appeal preferred on the 

f 

2ud of May 1906, a^inst an order of 
F. S. Hamilton, Esq., District Judge of 
Zillah Bhagulpore, dated the 2nd of Feb¬ 
ruary W06, reversing that pf Babu 
Nanda Lai Dey, Subordinate Judge of 
that district, dated' the 4th of May 
1905. ' ^ 

The facts of the case as set out in the 
judgment of the iower Appellate Court 
are as follows :— 

The Appellant had obtained a decree 
and when he applied for mesne profits 
the judgment-debtor. Respondent, ob¬ 
jected , 

(1) That the decrees of the Appellate 
Courts were silent on the subject of 

r c 

mesne pvofits f.nd that no assessment of 
them couid be made, 

(2) . That the* application was barred 
by time. 

The learned' SuWdinate Judge set 
forth the various orders passed in the 
suit and found that there was no direc¬ 
tion for mesne profits, and that therefore 
he could not assess them. • . 

As regards the second question, he 

found that it had been held that an 

% 

application for the assessm^al of mesne 
profits was a continuation of the original 
suit. The decree-holder ought* therefore 
to feave renewed his application within 
thirty days from the date of the rejec¬ 


tion of bis former application for default. 
The pi'esent application was, therefore, 

time-barred. / 

«. » 

On appeal the District Judge held as 
follows:— 

" On the first point,'^ I. am unable to 

agree with him, as I can find nothing 

> 

in the orders ,of the^ Appellate Courts 
ths*t indicates that the portion of'.the 
original decree that related to mesne 
profits was ever reverseci. 

"On the second point, the Appellant's 
pleader urges that the decision in Ram 
Kishore Ohose v, Gopi Kantha Sahu (1) 
is on all fours with the present case 
"In this view I *gree. It is very 
plainly stated in the‘judgment of the 
Honorable Judges that the practice has 
always been to treat applications to deter¬ 
mine mesne profits aef applications for 
execution of the decree and that the 
striking off of such applications does not 
finally decide them or prevent the decree- 
holder from making a further applica¬ 
tion for the determination of mesne 

• I 

profits. I cannot agree in the distin'otlon 
drawn by the Subordinate Judge between 
dismissal for default and striking off. 

"The ruling referred to seems to me to 
apply more exactly to this case than the 
authorities^ quoted by the learned Sub¬ 
ordinate .fudge and the pleader for the 
Respondent. I therefore allow the appwil' 
with costs Pleaders” fee Its, The 
case is remanded for aMsessment of the 

amount of‘mesne profits.” 

* • )| 

Bobus Basanta Coomar Bose, Joy Oopal 

Ghosh and Sailendra Nath Palit for the 

Appellant. 

Babu Ashutosh Mukherjee for the Res¬ 
pondent. 

(1) 1. L. R. 28 Cal. 242 (1900).. 
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The Jddgmbnt of*thb Coort was as 
follows:— • ’ 

This is^an |ippeal against an order of 
the District .hidge of B^agulpore, dated 
the 2nd February 1906. * 

The facta of the case are these:— 
The opposite party, Eespondent, obtain¬ 
ed a decree for waai^ut against the 
present Appellant. The present Appel- 
Igint had made a claim vto certain pro¬ 
perty under sec. 535, C. P. C., and had 
got possession of the property. Th^ 
present Respondent had therefore to sue 
for* possession arid prove possession 
against the presenl Appellant. He did 
so and obtained an order for wasil’ut : so 
that he was entftied to waailxU from the 
date of delivery of possession in the 
sec. 335 case up to the .date recovery 
of possession in*bis suit. There was an 
appeal to the District Judge; but before 
the District Judge* there was. no discus¬ 
sion as to the question of yiaailut. The 
appeal there was only as to the bound¬ 
aries of the plpts of whio\i the present 
iCespondent was* to recover possession. 
Now, the present Respondent has applied 
for execution of his decree for waadlut ; 
and the contention of the Appellant is 
that the lower Appellate Court’s decree 
does not give him waailut. It is furtinr 
urged that when the present Respondent 
did a^ply for waailut he did not prose¬ 
cute his applioatfon with diligence, and 
it was dismissed for default on the 25th. 
January 1904; so that the •present ap¬ 
plication of* the dSth* April 1904 is 
barred by limitation. The learned Dis¬ 
trict Judge has overruled both these 
contentions and'ordered *tbat execution 
should proceed. 

The judgment-debtor in the waailut 
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decree again appeaM and urges that the 
District Judge is wrong. * * 

We think, however, that there is no 
reason to interfere with the decision of 
the learned District Judge. It is clear 
that the present Respondent did obtain 
a ddcrep for waailut and that'decree was 
n^er interfered with nor was its correct¬ 
ness ever impugned. The lower Appel¬ 
late Court, through inadvertence, did 
not spaoially refer to the 'question of 
waailut : but lb is evident, beyond ques¬ 
tion, that' the decree for waailut was 
never meant to* be interfered with. We 
think, t^erefofe, that the Respondent is 
entitled to execute his decree for waaifut. 

Then, ft is urged that as tbe applica¬ 
tion for ascertainment of^ mesne profits 
was dismissed on the 25tb January 1904 
and be dfd not «pply for a fresh ascer¬ 
tainment of mesne profits till tbe 13th 
April 1904, his application is barred by 
limitation, because, R is urged, he was 
bound to apply within 30 days of the 
ordei' of dismissal of the applicatloiT, 
dated the 25th January 1904. ' TRe 
learned District Jkdge, has,^. however, 
pointed out that the facts of the case <<f 
Ram Kiahore Ghoae Gopi Kantha Saha 
(1) are on all,fours with those of the 
present case; and hb sa^s :—“ It is [very 
plainly st&ted in the judgment of the 
Honorablp Judges that tbe practice has 
always been to treat applications to 
dejiormine. mesqe profits as applications 
for exetution of the decree and that the 
striking off of such cases does not finally 

decide them or prevent tbe decree-holder 

• • • 

fronf making a further application for 
tbe determination of mesne profits. I 
cannot agree in the distinction drawn by 

(1) L L. R. 28 Cal. 242 (1000). 
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Upbndra Chandba Singh vc Sami Chand, 
the Subordinate Judge between dismissal 
for default and striking off.” 

We see no reason fo dissent from^this 
view: nor do we consider that there is 
any substantial dlatinction .between an 
order striking off an application and one 
dismissing itTfor default. - 

We therefore dismiss'this appeal wit'll 
costs: the hearing fee is assessed at five 
gold mohurs. 

S. C. S. Appeal ditmilsed. 


[CIVIL APPELLATE JURISDICTION.] 


Appeal from Original Dbciiee 
No. 586 OP 1901 


Ghose, C. J. 
Caspkrsz, J. 
1906. 
28, July. 


w 

1 Shoroshida^ Dhbi, 
j Petitioner, Appellant, 


Anandamowe Debi 
and others. 
Respondents. 


Probafe and Administration Act (F <}/ 
1881), sec. 50—Citation on minor—Minor 
represented by applicant as guardiaii—Pro¬ 
ceeding defective — Revocation, application 
for -Applicant acting in concert ivith'another. 

Where an applicant for probate of a 
nitll took out citation upon a minor who 
was represented by the"'applicant herself as 
guardian, 


Held— That the proceedings ito obtain 
the grant were defective in si*bstance and 
the grant should he revoked. ^ 

The fact that the Petitiojitr for i evoca¬ 
tion of probate was acting in qpncet'b with 
somebody else could not take away th^ 
right which she otherwise pgssessed of 
applying for revocation. • 


This was an appeal preferred on the 
21st of December 1904, against the 
decree of W. B, Brown, Esq., District 


Judge of Zlllah Tipperah, dated the 22nd 
of Septe&iber 1904. * ^ 

The appeal aro|e out of ^ application 
for revocation of probate uhder sec. 60 
of^ the Probate Act on the ground of 
want of citation. 

Rabus Tara Kishore (fhowdhury, Jadu 
Nath Kanjilal an^ Oohind Chandra Dey 
Roy^lox the 'Appellant. 

Bdhus Oolap Chandrn Sarkar and 
Braja Lai ’Chuckerbutty for the* Res¬ 
pondents. ' 

The Jddgment op the Codrt was 'as 
follows:— 

This appeal arises out of an application 
presented by one Soroshibala Debi for 
revocation of probate of the Will said to 
have been deft by her father, one Gopi 
Mohan Roy Chowdhury.’ The Will pur¬ 
ports tck bear date the 20th February 
1897. Upon the death of Gopi Mohan, 
which took place on the 7th March 1897, 
an application was made for probate of 
the Will by Anandmoyee^«nd Bhubanes; 
wari, the two widows of Gopi Mohan, 
on the 3rd February 1898. Soroshibala, 
the Petitioner in this case, was a minor 
at that time, and though citation seems 
to have been issued, and was issued, 
apfiarently at the instance of t)ie appli¬ 
cants for probate, it was upon her as 
represented by her mother Bhubane'vwari, 
and the application not being opposed by 
anybody, the Will was not proved in 
solemn form, but. what may be said to be 
in common form, and {Probate was granted 
on the 7th March 1898. Soroshibala 
has since been married, and she has 
attained her majority; dnd the petition 
that she presented in the Court below 
on the 11th March 1904 was under no. 
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60 of the Probate ftcd Administration 
Act, and upon Ahe grounds, first, that 
the proceeding!^ to obtain the grant were 
defective in substance, ^n that she'was 
not cited as sfie ought to have been,‘and^ 
secondly, that the Will propounded by 
Anandmoyee and Bhubaneswar! was ^a 
forged document! Tbe^ learned Judge 
of the Court below confined his inquiry 
to a single point, that point being whe¬ 
ther tfie application of Soroshibala was 
a genuine one and whether, fn the pr% 
bate proceedings, her interests were set 
aside by fraud and*coilu8ion. Evidence 
was necessarily cobfined to this point, 
and to this point,only, and the learned 
Judge, being of opinion that there was 
no reason to suppose that the interests 
of Soroshibala were set* aside ^ by fraud 
and collusion on the part of her mother, 
and that the application presented by 

her was but the Outcome of a concert 

• • 

between Bhubaneswari, the Petitioner 
and her husband Ramtauu, and was 
Indeed inspired by Bhubaneswari herself, 
h^d* that the petition could not be 
granted. In this view of the matter, 
the learned Judge has dismissed .the 
application. We are, however, unable 
to agree with that officer in the viefl^that 
he has adopted, and the course that iw 
has pursuM hi dealing with the matter 
of the application which was presented 
to him.* The first iquestion tljat he bad 
to apply his mind to was whether the ^ 
proceedings to obtain the grant were 
defeotive in stTbstaii^^e. One of the illus¬ 
trations to sec 50 of the Probate and 
Administration Act, by way of explana¬ 
tion of what 'jnsUcause* is,•runs thus ;— 
"The grant was made without citing 
parties who ought to have been cited 


and the question that here arises is 
wbe^er the citation that was taken out 
in the name of Soroshibala was a proper 
citation ; for, if it was not, it is obvious 
that there was really no citation. As 
already mentioned,^ the citation was taken 
• out *in ,the name of Bhubaneswari, who 
wiSs one of the applicants for probate of 
the Will. Under the law, citation is 
taken out against such parties as are 
interested in contiestlng the‘application 
for probate, such, parties being, as it 
were. Defendants to the proceeding in 
the matter of the grant of . probate. 
And* looting &t the matter from this 
point of view. It aeems to be obvio*is 
that the l^tifioiier Bhubaneswari could 
not represent both her interest and the 
interest of Soroshibala, tlien a minor. 
The proper* course for the Petitioner in 
that ease to pursue was to Jjave some¬ 
body appointed by the Court to act as 
guardian of Soroshibala, or to take out 
citation against her represented by her 
next friend, or an o&cer of the Court,* 
who cou^d have no interest advers« t^ 
Soroshibala herself. ‘It has hof^verbeeu 
contended by the learned valyl for thB 
Respondent, that *ab^th 9 time that the 
application was ^raade by Bhubaneswari 
for probate of the Will of her husband, 
Soroshi had»tmt a contingent Interest in 
the estate lelt by her father, the persons 
then interested being Bhubaneswari and 
her co-wife^ Anandmoyee, and it could 
not be»8aid ^ tliat her (Bhubaneswan's) 
Interest and the interest of Soroshibala 
were antago^nisric to each other and that, 
therefore, bhubaneswari could well re¬ 
present the interest of Soroshibala In 
the probate proceeding. We are, Ifow- 
ever, unable to accept this view of the 
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n^atter, for thougli Soroshlbala had a 
contingent interest, yet it must be taken 
that she had an {interest, however, con¬ 
tingent, it might be, and when the Will 
in question declares or gives Bhubanes¬ 
war! and her co-wife (he power to aoopt, 
the moment such adoption is made, 
Soroshl would be entisaly out ofif. Look¬ 
ing at the matter from this point of 
view, it can hardly be said that the 
interest of 'Bhubaneswail was not adverse 
to, or it was the same as that of Soroshl- 
bala. Upon these considerations, we are 
of opinion that the citation that was 
taken out in the name of Sorsohibala 
was really no citation at all and the 
proceedings were defectfve *from this 
point of vie\y. As to the conclusion 
arrived at by the learned Judge that the 
petition presented By Soroshibala was 
inspired oy Bhubaiieshwai’i and that 
Soroshibala, her husband and Bhubanes- 
wari were ‘acting hand in glove toge¬ 
ther,’ all that wp need say is that, 
assuming that it is so, if she has a right 
i.i iierself to present the petition that 

ft c. 

she presented ’.n the Court below, and 
ff she is entitled to have the proceedings 
set aside, the mdre circumstance that she 
was inspired by somebody else, or that 

t t 

she was acting in concert with some¬ 
body else, could not take awrfy the right 
which she otherwise possessed. Upon 
these considerations, we are of opinion 
that the order of the learned Ji^ige 
refusing the application of Soroshibala 
must be set aside, and that the grant,of 
probate should be revokedo* We order 

^ L 

accordingly; each party will bea'r his 
own costs in both the Courts. ‘ 

c> 

We desire to add that the view that 
we have expressed is supported by the 


observations of this Court in the case of 
W’alier\Reielis v. Maria ^RebelU (1). 

S. C. S. 1 . ’ 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Degree 
Nos. 2338 AND 2339 op 1905. 
WOODROFFE, J. 

CoXE J MoaDNT Padmalav 

' jgQy Ramanuja Das, Plain- 

Heard, 17, 18 <k[ Appellant, 

25, 'July. I 

Judgment, and ors., 

30, July.j Respondents. 

Bengal Tenancy Act {VIIl of 188^), $ee. 
106—Suit between rival proprietors—Scope of 
suit—Question of possession or title—Limita¬ 
tion—Limitation Act {XVof 1877), sec. 22— 
Substitution of executor in place of supposed 
legal representative—xVew Defendant. 

In a suit under see. 106 of the Bengal 
Tenancy Act, certain lands were alleged to 
have been erroneously recorded as putt 
of mouzah P. and it was prayed that the 
record-of-rights be amended and the dis¬ 
puted lands entered as part of Plaintif’s 
own mouzah R. from the record of which 
the same had been omitted. The suit was 
instituted more than two months after the 
final publication of the record-of rights for 
rgouzah R. but within two months of the 
final publication of the record-of-rights 
for mouzah P., 

Held— Phat the suit was not time- 
barred. 

In such a suit the Revenue-Officer, and 
in case the suit is trKnsferred to the Civil 
Court, the Civil Court is confined to the 
question of possession and cannot be asked 
to adjudicate Sipon the Hitle of rival pro¬ 
prietors. 


(1) 2 C W. N. 100 (1807). 
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Tht tuit teat oHginally imtituted 
agaimt the pet'so* ’whote name wat' entered 
in the record oj^-rights. But it appeared 
that this person was tfie widow 0 / the 
deceased proprietor and her name * wa» 
entered as represdhting the estate of her 
deceased husband. 

Held —That the* executors to the estate 

• • 

of the deceased proprietor who were sub- 
sfituteck as Defendants were not new De¬ 
fendants within sec. Limitation Act. 

• 

This was an appeal preferred on the 
6th«of December 1965, against the decree 
of S. ^S. Skinner, Es'q., Officiating District 
Judge of Zillah Cjiittack, dated the 2nd 
of September 190^, reversing tlie decision 
Moulvl Abdul Barry, Subordinate Judge 
of Cuttack, dated the. Slat ^f March 
1904. 

The suits out of which tiiese appeals 
arose were instituted under' sec. lOG, 
Bengal Tenancy Act, and transferred t)y 
the Revenue-Officer to the. Civil Court. 
Plaintiflf coraplakied that certain lands 
belonging to his Mouzrh R'imchundorpur 
had been erroneously recorded in tlie 
record-of-rights as forming part of Moii*iiis 
Pursottam Sabi and Debata Sabi, a lady 
named Lakhmi Rani being recorded as 
the proprietress of the said raousths. Ac¬ 
cordingly Plaintiff instituted these suits 
against^Lakhmi Rani as the Defendant. 
Lakhmi Rani’s name was siTbseqnently 
removed from th*e record and those of the 
executors of the estate ^of her decoded 
husband substituted in its place. The 
suits were decreed in the Original Court, 
but on appeal the District Judge reversed 
the decision of that Court and second 
appeals were preferred by the Plaintiff in 
the High Court. 


Babu Ram Ohandtts Mawmdar for the 
Appellant. 

Ba\us Ram Oharan Miira and Pro- 
vash Chandra Mitra for the JRespon- 
dents^ 

The Judgment of th*b CdbsT was as 
follows:— • 

WooDROFFE, J.—These two suits are 
brought under sec. 106 of the Bengal 
Tenancy Act. The Plaintiff Is not asking 
for possession noi» can it be given him. 
What he asks for is that the reooid-of- 

rights be amended upon declaration of his 

• * • 

tUic to lands which belong to his Mouzah 
Ramchunderpur bftt which have been 
entered in the' record as parts of Mouzahs 
Pursottampur and Deba^ Sahl, The 
District Judge Is wrong in bolding that 
these aVe not suits for the correction of 
entries. Th*e cases were heatled under 
sec. IOC brought before the Revenue- 
Officer and by him anA under that section 
transferred to the Civjl’Court. The first 
paragraph of the plaints states that the 
suits hate been brought “for getting 
lands‘alleged to belong jlo Ranlohunder- 
pur removed from^the record-of^rights ol 
Pursottampur ayd Debkta Sabi respec¬ 
tively. Oq the merits it has been found 
by^ the first Court that both possession 
and title were with the Plaintiff and that 
the lands, in dispute form part of the 
Plaintiff’s mouzah and the record should 
he jiinended accordingly. On this point 
the District* Judge reversed the finding 
of.the first Court as he held that the 
identity Bhauria numbers of the 

Survey of 1268 with the Ehasra num¬ 
bers mentfoued in the plaint bad not been 
established. In so holding he has dismiss¬ 
ed the suit on the ground that a fact was 

2 
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not proved which it' was unnecessary to 
prove, ISFo doubt it was for the Plaintiff 
to show that the Khasra nunribers in the 
plaint covered his lands but It does not 
appear to have Jieen in contest that the 
Khasra numbers in ^he record covered 
the disputed land. The only point to be 
proved there was whether the disputed 
laqd appertained to Ramchunderpur and 
this was shown by reference to the 
Bhaurla or Survey numbers. The en¬ 
quiry by the Amin' would have been 
wholly useless unless the Identity of 
the Khasi-a numbers* in the record and 
th^ disputed land was assumed and no 
objection was taken to the admissibility 
of the evidence given on the report. 
The appeal therefore must be reheard 
unless the suit is, as the Respondents con¬ 
tend, barred. The Subordinate ' Judge 
held that the suits were in time under 
sec. 106 of the Bengal Tenancy Act, a 
point to which I will refer later. In the 
lower Appellate Cou-t a fresh objection 
was taken on the ground of limitation, 
a„d it was held that Art. 120 'applied. 
The grounds upon which the District 
Judge proceeded were t^iat the suit was 
not one for the'correctlon of the record 

under sec. 106 and that the Plaintiff had 

« • 

himself stated that his cause of action 

t f 

arose on the 22nd Decemb,.er 1892. In 
so stating an erroneous view was taken 
of his rights and of the nature di the 
suit. In a suit (such 'as this is) under 
sec. 106 the cause of action can only 

arise on the date of the hnal publicaticn 

# 

of the record-of-rights. Thet^ult is ^ not 
governed by Art. 120 which applies to 
Buit^ for which no special provision is 
made but by the special provisions 
of sec. 106 of the Bengal Tenancy Act. 


This part of the 6nding of the lower 
Appellate Court has hardly been attempt¬ 
ed to be supported before ,*e. ,The ques¬ 
tion which has been argiled is whether 
'assuming that sec. 106 applies, the suits 
have been brought witfiln the two months 
mentioned in that section. It is said 
that the suits ,are barred as not having 
been Instituted within two months of the 
publication of the racordof-rights of 
Ramchunderpur (28th November 1900). 
I however agree with the conclusions and 
reasonings of the Subordinate Judge 
that the 6nal publication mentioneO in 
sec. 106 must be taken in this case to be 
final publication, of the record-of-rIghts 
of the land itself which was done on the 
19th December 1900 and 11th February 
1901 when the record-of-rights of the 
Defendant’s mouzahs were published con¬ 
taining the disputed land. 

As the Judge in my opinion rightly 
remarks, until the record-of-rights in¬ 
cluding the disputed land was published 
how could the Plaintiff know whose name 
was recorded and whom to sue. Sec.'106 
requires that there should be a dispute 
and for this two parties are necessary. 
It is said that the Plaintiff knew from 
before the publication of the Defendant’s 
rdcord. that the dispute was with him. 
But the dispute must be as to something 
hi the record and this did not arise until 
a record made including the Plain¬ 

tiff’s lands in the Defendant’s mouzabs. 

Next it is said that the name of the 
parly against whom hie original suit was 
brought and whoso name was on the 
record (Lakmi Rani) was expunged and 
that the executors whose names jvere 
substituted are new Defendants within 
tlie meaning of sec. 22 of the Limitation 
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Act. I do nob think that* this la so. 
The Plaintiff mlg^t I think proceed either 
against the person whose name was 
recorded or any other person representing 
the same interest as the former pefson., 
I think it must Jbe taken that Lakml 
Baui’s name was entered in the record as 
representing the estate of her deceased 
husband and that Che e:ftcutoi^ do so,in 
succession to her. They syre not in my 
opinloif new Defendants. The suits are 
therefdire in time having been* institute^ 
within the period of two months of the 
publication of the record. 

Lastly, it is said that the suit should 
fall ^)ecauBe the Plaiutiff has su6d tlte 
wrong party. Ibds argued thaf the only 
person against whom he might proceed 
was the person whose n^me was recorded, 
vi»,, Lakmi Baui. But I do not tlnnk 
that is so, for if Likmi Il^ni formerly 
represented the estate, he iniglic and 
indeed should sue those who now lu sue- 
cession to her now do so. 

There must therefore be a remand, 
Thrf only question is as to the point to 
be remanded. Upon the facts in this case 
and for the reasons stated by my leurned 
brother in the judgment he is atiout to 
deliver, 1 think that the only qiK-stion 
which should be remanded is whetifer 
the Plaintiff is in possession of ihe dis¬ 
puted^ laud in which case only he is 
entitled to have the reoord*eorrected in 
accordance witli suol^ possessinn. Tim 
costs will abide the result'of tlie^snit. 
Though Lakmi Ri«i and the executors 
have been made parties, their appearance 
here appears to have been quite nnneces- 
sary as the interests of tl*e estate havja 
be^represeuted by the Manager under 
the Court of Wards. I would therefore 


allow only oue set of costs for the Bes 
pondints. • * 

CoxB, J.—With reg&rd to the question 
whether the District Judge’s decision on 
the facts is ^final and question whe* 
ther*the suits are Ijarred by sec. 22 of 
•the *Lii: 9 itation Act, I 'agreS fully with 
thd observatioDB of ^r. Justice Woodroffe. 

But as to the limitation of two months 

• 

prescribed by sec. 106 of the Bengal 
Tenancy Act, I ‘agree with some heal* 
tatioD. That seotlon, as It stood when 
these suits were instituted, permitted 
the institution of a suit, within two 
rnonths of the'date of the final publica¬ 
tion of the record* for the decision of 
disputes i^gardmg entries in, or omis¬ 
sions from, the said recorej. Sec. 103A, 
sub sec. (3) provides for the publication 
of separate recorfis for separate areas, 
apparently ‘with the object (ff ensuring 
that a person aggrieved by an entry in a 
particular record shoiyld be compelled to 
sue within two montbssof publication, of 
that record, lu one of the present suits 
the Pifwiitiir sued for the transfer fit 
the Jiapn'ed lands *froQ^ the^willage of 
Pursottainpur to that of Kamohunderpifr, 
by winch lie jnnst be taken to have 
meant tli^t evtain entries should be 
exj^iiiiged from the record of Pursotram- 
pur and fnserted in the record of Rara- 
clmnderpjir with tie modification that 
his own name should be substituted in 
thy place of th& Defendants as the land¬ 
lord of* the land. 

, Now no doubt the suits so far as they 

seek omisaions in the records of Pur- 

• • 

sottifmpur and Debata Sahi are not 
barred. 'As regards the village of Debata 
Sahi, no question of limitation appears 
to arise. But as regards the prayer for 
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the entry In the record of RAmohunder- 
pur of certain particulars now contained 
In the record of Pursottampur, I think 
it is open to considerable doubt if tlie 
suit is in time. Jt is, argued that, the 
land being one and th^ same, limitation 
should run'from the date of tlie Dubdlca- 
tlon of the last entry .affecting the land. 
But on the other hand, it may be said 
with some show of reason that, as the 
suit is not, and could* not bo, a suit for 
the recovery of land, or even for a decla¬ 
ration of a right to land, but only a suit 
for the correction of ^ record, the identity 
of the land can make ' no difference. 
Again it is argued that it takes two to 
make a quarrel, and that tne publication 
of the record^of Ramchunderpur, with 
the land omitted, could raise no "dis¬ 
pute ” before the record of PuriiOttani 
pur in w-hich the laud was dehnitely 
assigned to that village was published. 
To this, it has been answered by the 
learned pleader fo- the Respondents that, 
if a "dispute” cannot be raised'by a 
ipere omission, then in tbaL case if 
Pursottarapur Jhad been a contiguous 

village, not within the settled area, no 

<• 

" dispute ” could- ev/?r have arisen, and 
the PJaIntIff would haye obtained no 
right of suit untJer s^c. 106. It is argued 
that it cannot have been 'intended to 
limit the operation of the section in tliis 
way, and that it must have been intended 
that an omission should by itself, jusUfy 
a suit. , 

I think therefore that it is open -to 
some doubt whether the Puii'sottampur 
suit, so far as it seeks the insertion of 
entries in the Ramchunderpur record, 
is in time. But the point is one of little 
ptaotloal Importance. The Plaintiff may 


certainly sue for the exclusion of entries 
from the Pursottampur record, and the 
decision of that prayer j, will have the 
force of a decree. On the other-hand, 
4f he is barred by the lapse of time from 
suing to have these entries added to 
the Ramchunderpur record, the result 
is that the dispute regarding the omls- 
sio-iB in ^the Ramchunderpur record 
must be taken to have failed. Those 
omissions therefore must be regarded as 
undisputed omissions, and consequently 
their only effect is to give rise to certain 
presumptions of correctness wbicii, if the 
Plaintiff is successful, the decree with 
respect to the Pursottampnr record 
will at Mice rebut. In these clrcums- 
tauces I certainly do not think that I 
should bo justihed in dissenting from 
Mr Justice Woodroffo’s conclusions and 
accordingly I agree that the suits are 
not barred by the limitation of two 
months prescribed by sec. 106. 

The decision of the three points men¬ 
tioned above in favour of the Plaintiff, 
would ordinarily necessitate a rom'aud. 
But in framing the order for remand the 
question has arisen as to whether in a 
suit under sec. 106, the Plaintiff can 
plead* his title, or whether the Court is 
cbiihiicd to the question of possession. 
Moreover we were at first informed that 
tiie question of possession bad been ‘ 
cided wltlr^respect to Pursottamp^fr and 
Debata Sahl by awards under the Bengal 
Surrey Act, 1875, and as an award under 
that Act carries thv force of an Order 
of a Civil Court declaring the possession 
of the parties, the further question arose 
whether, in the event of the suit having 
to be decided according to poBsessfOn, 
the Plaintiff could be perefiitted to plead 
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his possession in the feefch of the survey 
awards. The parties have accord ingly 
been heard afain on these points, and 
the record bus been further exaniftied. 
It is DOW clear for reasons that f will 

s 

state later, that 'there is no bar to the 
consideration and decision of the question 
of possession, and all t^at remains to be 
decided is whether the *Plaiotiff is oon- 
fined to proof of possesion or can go 
further and ask the Court to adjudicate 

m 

upon his title. ^ • 

I am of opinion that he is confined 
to ^roof of possession, Sec. 106 provides 
that.a suit may be instituted for the 
decision of any dispute, regarding any 
entry, which a Revenue-Officer'has made 
in a record-of-rights. Now the disputed 
entries In these suits’are, the 

entries which show that ,the disputed 
lands, the plot number of whu;h are 
stated in the plaint, He in the yillage of 
Pursottampur and Debata» Sabi, and, 
ucondly, those which show that the land¬ 
lord of those land^s and the tenant there 
on is the Defendant. And of these 
two sets of entries, those which show the 
Defendant to be the landlord are far 
the most important. It would be of 
little avail to the Plaintiff to prove* that 
the lands, lay in Ramchuuderpur. if tfie 
Defendant remained recorded as the 
landlord. How the landlord of any plot 
is to be ascertained, la thtfrefore the 
first thing to decide. According to sec. 
101 the record-of-rights. is to be pre¬ 
pared in acoordanceawith rules made in 
that behalf by the Local Government. 
Rule 8 of Chap. VI of the rules so made, 
prescribes that tfhe record shall be con; 
taisf^ in the kkewat and khatian and 
Rulp 9 deals with the preparation of the 


khiioat, which is tc^ show the character 
and Extent of proprietary interests. It 
is to be first drawn up with reference to 
the registers kept by the Collector under 

the Bengal Land Registration Act, 1876, 

• • ^ 

registers which, it may be observed, are 
. prepared according to * possession and 
pobsession aione, ^s a reference to secs. 
29, 32, 38, 52, 65, 59 of the Act will 
show. And as the record writing pro¬ 
ceeds t^e khewat is to be altered in ac¬ 
cordance with th^ facts of possession, 
alterations are to be notified to the Col¬ 
lector, in order •that he may Correct his 
registers* whiclf, as I have said are based 
exclusively on possession, and have no 
concern \eitb* title unaccompanied by 
possession. 

Moreover the^reparation of the record- 
of-rights is^isually.preceded by a survey 
under the Cengal Survey kotf 1875, for 
the purposes of marking out the villages 
wBich are subsequently to be cadastrally 
surveyed and settled, and of settling ^11 
boundary disputes. It is in these pro- 
ceediugs.tbat the names of the proprie¬ 
tors VC htst ascertafned, /tnd liiey have 
to be conducted with regard, solely to 
the facts of possession,, as a reference 

to sec. 41 of tb^Act will show. 

• • 

Moreover, to look at the matter from 
different . standpoint, ic is evident 
that in proceedings under the Tenancy 
Act lio disputes of title between rival 
proprietors,* considered merely as pro¬ 
prietors* oan legitimately arise. The 
Aet deals with the relations of landlords 
and.tenauli;, and it is no part of its pur- 
poses'to regulate disputes between rival 
proprietor^, except in so far as such 
disputes affect their relations with their 
tenants. And the praotlosl effect of see. 
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60 of the Act is to r/inder it unnecessary 
to go irto questions of title in order to 
ascertain who is the landlord of any 
tanant. It is necessary only to ascertain 
who is '‘the registered proprietor; and 
the registered proprietor, as has b.een 
pointed out abpve, is the proprietqr in 
possession, be the title with whom.it 
may. 

These considerations demonstrate, and 
indeed the .learned pleader for the Ap¬ 
pellant concedes, that in framing a 
record of-rights under sec. 103A of the 
Act, the Revenue-Offioerimust record the 
proprietors according* to possession. But 
it is contended that when the recoiJ 
has been finally published, au'^ disputes 
have arisen about its correctness with 
respect to the interests of proprietors, 
the Revenue-Officer is no longor confined 
to the question of possession, but may 
go into questions of title and may decide 
who, by reason of his title, irrespectiiTe 
of his possession, sliould be regarded as 
the true landlord. 

For this view there is undoubtedly 
much to said. In the first placo the 
wording of the section is very compre¬ 
hensive. It authorises the Revenue- 
Officer to decide any ^ispute regarding 
any entry. But*I think it is reasonable 
to suppose that these words fire confined 
to disputes, which may legi^mately arise 
from incorrect entries. If the entries 
have been made in §trict,accordance 
with rules of Governmeni; whteh have 

the force of law, and show all that a 

• 

record-of-rights is required to show’, I 
do not think that the section 'aiitbs^fises 
an objector to plead that, although the 
record has been properly prepared and 
gives' a correct view of the landlords 


and tenants<aotually on the land ; yet it 
ought to be altered and prepared other¬ 
wise than in accordance with the rules, 
because it is incorrect for the purpose 
of ajcertaining the legal' titles of the 
pfroprietors, a purpose ^'hioh is not one 
of the purposes either of the Tenancy 
Act or of a settlement under it. 

b^econdly^ it Is pointed out that sec, 
'109A gives a n'ght of appeal to a Special 
Judge, and of second appeal to the High 
Qourt, and it is argued that, if suits 
under sec. 106 were confined to questions 
of possession, there ^ would be np more 
need.of this appellate machinery, than 
there is in cases under .sec. 9 of the Speci¬ 
fic Relief, Act, 1877.- This argument 
however is two edged for, as has been 
pointed put by „the learned pleader for 
the Respondent, if Revenue-Officers may 
decide pure questions of title between 
rival proprietors, it 'is strange that, in 
cases of high value, the first appeal 
should lie to the Special Judge, and that 
there should' be no appeal on the facts 
to the High Court. But the true anbwer 
to the argument is that suits between 
rival proprietors form but au insignificant 
fraction of the suits, with which sec. 106 
deals. Almost all the suits brought under 
this section are suits between tenant 
and tenant, or between landlord and 
tenant, and relate to entries to which 

c 

the rule quoted above for the prepara¬ 
tion of the kh*y)(it ha6 no application. 
For such liults the appellate machinery 
dsHorlbed in sec. 109A is clearly neoee- 
sary, and this fact seems to me to render 
it unsafe to draw any inference from the 
^faot, that that machi.iery is unsuitable 
for the rare and exceptional caaeir of 
which the present suits are examplee. 
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Thirdly, we have been referred to the 
Board’s Instruo^ions. These have cot 
the force of ?aw, but #)one the j^ss, 
deserve great’, respect as indicating; the 
view of the most experienced Revenue-. * 
OfiBcers of the scope of the law which 
they are accustomed to administer, in 
Rule 2 of Chap. ,9 of^*Part III of the 
Surrey and Settlement .Manual it*ls 
stated yiat disputes under sec. 106 may 
be regarding possession on . regarding 
right or title ; and further on, it is said* 
that suits to obtain possession may be 
acce*pted. But here too, it is possible 
that hhe experienced authors of .these 
rules were not adverting to disputes 
between proprietors, but wefe think¬ 
ing of the suits, which probably form 
an overwhelming majority ^of suits 
brought under sec. 106, namely, suits 

between tenant and tenant, or between 

• 

landlord and tenant, in which • (Questions 
other than that of possession may legi¬ 
timately arise. This explanation will 
not apply to the^ concluding words of 
Rule *11, Chap. 6, Part II of the Manual, 
and with regard to those words I can 
only say with all respect, that I am 
unable to agree that they are a correct 
statement of the law. 

As has been said, it is conceded* that 
the Revenue-Officer in dealing with the 
rights of proprietors, is con6ned to the 
question of possession when he Is farming 
the record. If then ^he entries are 
accurate according to the method *by 
which the record must necessarily be 
prepared, and show merely the facts of 
possession, and neither show nor are 
intend to show with whom the title* 
to toe laud rests ; it seems to me that 
they cannot reasonably be held to give 


rise /o a cause of action for % suit to 
declare that though originally they were 
correctly prepared, they are inaccurate 
from another point of view, and do not 
show what they wefe ntftrer intended to 
show^. The result is that in rny opinion, 
the^ Revenue-Officer in deciding disputes 
between rival propfletors under sec. 106, 
is conhned to the question of possession, 
and I feel no doubt that a.Civil Court 
to whlcii a suit Is’transferred under the 
proviso to that section, cannot have any 
wider jurisdiction, than the transferring 
Revenue-Dfficer,hlmself could exercise. 

*It is necessary, in conclusion, to deal 
with a poipt vthat has been argued on 
behalf of the Respondent to the effect, 
that the questlgn of poslession has al¬ 
ready been finally decided. The survey 
award to w^ich a reference has already 
been made was found on examination, to 
relate to the land claimed by the plain¬ 
tiff within the village of Sasantima. 
The ^uit relating td that village b’as* 
been dismissed. With respect to ^he 

villages of Pursottampur an'Jr Debata 
• • * 

Sahi a decision of the Assistant Settle- 

• • 

ment Officer, dated*the 6th October 1893, 
about a year after *the survey proceed¬ 
ings, is pift forwarti li is argued that 
as the Ass^^ant Settlement Officer was 
empowered to»act under Survey Act, this 
decision m'ust be regarded as a survey 
award. This however by no means fol- 
low^. T^he ’usual course, I believe, is 
that the area to be settled is first sur¬ 
veyed under the Survey Act, the villages 
demarpatedf and the proprietors ascer¬ 
tained. Thereafter the cadastral survey 
of the lands, village by village, and Abe 
preparation of the record-of-rights under 
the Tenancy Act is taken in band. Be- 
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cause the same officers may be employed 
throughout, It does nob follow that in 
the second stage of the proceedings they 
are exercising the powers which were 
suitable to the fir^t. 1 feel no doubt that 
the Assistant Settlenjent Officer’s oider, 
whatever, h rady be, is npt an award 
under the Survey Act* What precisely 
it is, it is by no means easy to say, but 
to take it at its highest value it can only 
be one of two things. That is to.say, it 
may be either the summary disposal of 
an objection under the Tenancy Act as 
it then stood, or, if it is taken to be the 
decision of a dispute under the Civil Pro¬ 
cedure Code, it can»only be regarded as 
a dismissal of the Plaintiil s suit in 
default under sec. 157 of the Code, In 
neither case, can it be regarded as pre¬ 
cluding the Plaintiff* from now proving 
that he is in possession of the disputed 
land. 

Accordingly, I ^would set aside the 

decision of the District Judge, and remand 

the cases for decision of the question 

v^jje'ih^r the Plaintiff is in possession of 

the disputed l%nd, ks the Special Judge 

bas fouucL If t^ie learned District Judge 

finds that the Plapitfff is in possession, 

(} 

be should direct the entry of his name 

u 

as landlord in the records under sec. 107, 
sub-sec. (2). Otherwise the 6uit8 should 
be dismissed. 

N. G. Gases remandeih 


[CIVIL REVISIONAL JURISDICTIQH.] 

Rule No, 2251 of 1907. 

Brett, J. 

MoogBRJEE, J. Mosstt. OjirATOL Mbhdi, 
1907. Petitioner, 

Heard, r. 

22, August. I Mos.stt. Kulsoom, 
Judgment, Opposite Party. 

29, August.J 

>> * 
Land Registration Act{yi of 187C, B. C.), 

sec. 55—Lav'.l Registration dispute—Reference 
1,0 Civil Court—Conditions to he satisfied be- 
fore making reference —“ Possession,” meaning 
of—Mahomcdan Law—Dower— WidoUfs right 
to hold property till dower paid—High Court 
— Revision. 

o 

Before the Collector can order the name 
of an Applicant to be registered as pro¬ 
prietor of-an estate or any interest therein 
under the pro’ isions of the Land Registra¬ 
tion Act, he must satisfy himself that the 
possession of the estate exists in the ap¬ 
plicant ns allvged or that a succession or 
tiansfer hos, taken place as alleged and 
that the applicant has n^uired possession 
in accordance with such succession or trans- 
’ fer, but not otherwise. The determination 
of the question of possession alone is suffi¬ 
cient when the applicant claims to have 
assumed charge as joint proprietor on 
behalf' of his co sharers or a§ manager. 
When, hoioever, the applicant claims to be 
piopiietor by successicn or transfer, tie' 
Collector has to satisfy himself'-on two 

t 

points, namely, that the succession or trans¬ 
fer Jias taken place and that the applicant 
is in possession accordingly. If the sue- 
eeision or transfer is proved but possession 
is found against the applicant, his name 
-'annot he registered, or conversely, if pos¬ 
session alone is proved, but the succemon 
or transfer is not established, l.e., if the 
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poueuion proved not^attribittable to the 
title set up the application for registration 
mutt be refused ,« 

The first duty of a Collector in a ease 
of dispute is to determine whether any 
person is in postestidh of the disputed in¬ 
terest, If possession is found to be with 
any person, the Collector hgs no jurisdic¬ 
tion summarily to oust him. He can de¬ 
termine the question of the right to posses¬ 
sion or refer it lo* the Civil Court only 
when upon investigation no one is proved 
to be in possession. 

Possession in sec, 5$, Lahd Registration 
Act, dqfs not mean lawful possession, f>ut 
actual possession which includes possession 
by receipt of rent, *the possessiois of the 
tenant being in a sense the possession of 
the landlord. 

When a Mahomedan widow has obtained 
possession of the ur^distributed property 
of her deceased husband lawfully and 
without force or fraud, she is prima facie 
entitled, as against the other hfirs of her 
husband to retavr, possession until her 
dower-debt or any portion of it which 
is due and unpaid it paid. 

The jurisdiction which the Civil Court 
acquires upon a reference to it under sec, 
65 of the Land Registration Act is that^ 
of a Civil and not of a Revenue Court and 
its decision is subject to revision by the 
High Cortrt, 

The ordinary s^ule is that where an 
aggrieved party hat other remedy available, 
e.g., by regulan suit, the High Court \s 
unwilling to interfere tn revision, but even 
if there be such remedy the High Court 
may interfere in exceptional cafes, 

Th||rvaB a rule granted on the 18 th of 
July 1907i againet an order of Babu 


Atul Chandra Batabyal, Officiating Addi¬ 
tional* Subordinate Judge of FatnaT, datec! 
the 29th of June 1907> 

The fnaterial facte are fully eet out in 

, the judgment. 

• • 

i/rf Jackson, Mr, Chaudhuri, and 
MordOi M, Tahir for thh Petitioner, 

j/r. O'Kinealy {Advocate-Oeneral), Mr. 

S. Ahmed, Movlvi Syed Shamsul Hudg, 
and Moulvi Mahomed Mustafa Khan 
for the Opposite Party. 

The Jddohbnt of ihb Coubt was as 
follows:— 

The order wbibh we are called upon to 
rertse In the present rule was made by 
the SubordlSiatS Judge of Patna under 
sec. 59 of the Bengal Laud Registration 
Act of 1876. The oiroumstanoes under 
which th^ order in question was made are 
not in controuersy before this Cuurt and 
may be briefly outlined. One Nawab 
Sabflar Hossaiii Khan, ^a wealthy zemin¬ 
dar of Husnabad, in the District of 

• * 

Monghyr, died on the 7th August 1905. * 
He left considerable landed properbiq/s'in^ 
the Districts of Mongl^r, (^a atlQ Patna. 
The Petitioner who alleges*that she was* 
the daughter of the matornal uncle of 
Sabdar Hossaln was married to him and 
the parties lived as husband and wife till 
the death of the former. Upon the death 
of her husband she took possession of 
his estjktes, the bulk of which was situ¬ 
ated in the ^Districts of Monghyr and 
Qya. 0» the ^ 15th November 1905, the 
present opposite party, Mussammat Eul- 
sum, who claims to be the sister of the 
fathef *01 liabdar Hossain, applied for 
registrational her name in the Col lector- 
' ate In respect of the properties situatfkl 
in the district of Patna upon the allcga- 

3 
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tloQ that aa Sabdar Hosaain waa governed 
by theShIa law, the Petitioner, hla child¬ 
less widow, was net entitled to the estate 
and that she as sister of the faCher of 
the deceased had succeeded to the pro¬ 
perties by right of inheritance. On the 
9th Jaour.ry 1906, the widow Utnatoq! 
Mehdi preferred objection on the ground 
that she was entitled to the estate by 
right of inheritance as the daughter of 
the maternal uncle of Sabdar Hosaain 
and that in any event she was entitled 
to retain possession of the properties till 
her dower wliich was alleged to have been 
fixed at a sum of .5 lacs of I'upees and 
i'5 gold mohurs, was satisfied out of che 
profits. The Deputy Collect 't heard the 
parties at considerable length and on the 
17th FebruaVy 1906 made an order of 
reference to the Civil Court under sec. 6a 
of the Land Registratiop Act. The 
widow applied to the superior revenue 
authorities but the Collector, the Com¬ 
missioner and the Board of Revenue 
successively declined to interfere. The 

care was then taken up by the Subordi- 
'< ‘ * 

nate Jddge of Patna and he held what 

is described as‘'a summary enquiry into 

the questiou of the ''right to possession 

r 

In respect of the intefest in the estate 
in dispute but which in sulestance is as 
full an investigation into th^ question of 
title and possession as can take place in 
a regular suit. The Subordinate Judge 
came to the eoncluslon upon the evidence 
that the widow was in possession of the 

i 

properties by receipt of rent from the 
lessees ; that she was not entitled to the 
escate by right of iaberitau6e; t^iat the 
dower-debt claimed by her dl(l not entitle 
hir to take or keep possession of the 
properties; that the legal possession in 


the 'disputed properties must be taken 
to be Ln Musumutt Kulsum and that con¬ 
sequently the objection of the widow 
mifst be disallowed and .possession deli 
, ver%d to the rightful heiress. The widow 
'now seeks to have tk'a order disobarged 
and upon .her application the rule under 
consideration was iss^ued. The learned 

r 

counsel ijrho appeaxk in support of the 
rule has contendod that the proceedings 
before the Subordluato Judge arc vitiated 
^ by two defects, namely, first, that the 
Subordinate Judge had no jurisdiction to 
determine the oiattprs in controversy as 
there was no valid reference to him by 
the •Collector under sec 55 of the Land 
Registrajtion Act", and, secondly, that the 
Subordinate Judge has acted Illegally in 
the exercise of bis jurisdiction, if be had 
any, and he ought to have held that not 
only the actual possession of the pro¬ 
perties but also the right to retain pos¬ 
session of them till the satisfaction of 
the dower-debt, was in the Petitioner. 
It has been’argued on the other hand by 
the learned Advooate'-Oeneral, first, that 
as the Subordinate Judge exercised a 
special statutory jurisdiction in aid and 
at the instance of the Revenue Courts, 

this Court has no jurlsdlctioa to revise 
« 

(hIs orders and, secondly, that the Subor¬ 
dinate Judge was correct in his conclusion 
that the widow had no right to retain 
possession, temporary or otherwise of* the 
disputed properties in satisfaetdon of her 
claim foe dower. To determine which 
of these ooufeentionB ought to prevail, 
it la necessary to refer for a moment to 
the leading provisions of the Land Regis¬ 
tration Act applicable to the matter 
before us. 

Sec. 42 provides that every person 
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succeeding to the proprietary right hi 
or management of estates shall apply to 
the Oollectpr fdr registration of his name 

and the ohail^oter and extent of his 

• • 

interest as such proprietor or manager,* 
Sec. 48 provides for notice to possible 
objectors. Sec. 62 lays down the mode 
and scope of enquiry bji the Collector. 
It ptovides that he has to ascertain the 

truth of the alleged possdhslon of, suc- 

* • • 

cession to or transfer of the estate or 

0 • 

interest therein in respect of whicbf 
registration is sought. Before the Col¬ 
lector can order tfie name of the appli¬ 
cant ,to be registered as proprietor of 
the estate or of any interest therein, he 
must satisfy himsMf that the possession 
exists or that the alleged succession or 
transfer has taken plaoe*aud th«it the ap¬ 
plicant has acquired possession in accord¬ 
ance with such succession or transfer but 
not otherwise. This clearly contemplates 
two different classes of cases. The de¬ 
termination of the question of possession 
alone Is sufficieat when the applicant 
claims to have assumed charge as joint 
proprietor on behalf of his co-sharers or 
as manager; in such a case, the Collector 
need satisfy himself only on the one 
point of the possession of the applmant. 
When, however, the applicant claims fo 
be proprietor by sucoession or transfer 
the Cqjlector has to satisfy himself on 
two points, namely, that the*-succession 
or transfer has faken place and that the • 
applioant is in possession accordingly. 
In this latter case, therefore, the appli¬ 
oant cannot succeed unless both the 
elements are established. If the succes¬ 
sion or transfer M*|urDVed, l^ut possesstoq 
is if^nd against the applioant, his name 
cannot be registered, or conversely, if 


possession alone is proved, but the su^- 
cession or transfer is not established, 
that is if the possession proved Is not 
attributable to the title set uj); the 
application f^r registration must be re¬ 
fused. Sec. 55 npxt deals with oasei 
*of dispute as to possession, 'succession, 
or’acquisition by transfer. This section 
provides that if there is a dispute ^aa 
to the possession, succession, or acqui¬ 
sition by transfer by the applicant ol 
the extent of Interest in respect of which 
he has applied to be registered, the 
Collector must, in the first instance, try 
to satisfy himself, whether any person 
is in possession of •the Interest in dis¬ 
pute. If ft is not proved to the satisfac¬ 
tion of the Collector th%t any person 
is in possession df the interest in dispute, 
the Collector may adopt one of two 
courses. Ilb may either himself deter¬ 
mine summarily the right to possession, 
deliver possession accordingly, and 'make 
the necessary entry i« the register, pr, 
if, in his opinion, the dispute la of 
a cliaraster which is prope^ ^Stej- 
minable by a Clvil'Coui^, he shall refer 
the matter in dispute to the prio- 
clpal Civil Court of the district, for 
determlnatjon. Jt is obvious, therefore, 
that the first duty* of*the Collector in 
the case hi dispute is to determine 
whether »ny* person is in possession of 
the disputed interest. If possession is 
foqud to be with any person, the Col¬ 
lector hlis na jurisdiction summarily to 
oust him. This is manifest from the 
alteration which was made in sec. 55 of 
the Land Registration Act by sec. 1 oi 
Act V of 1878. Under seo. 65 as It 
stood in Act VII of 1876 in its unamend- 
ed form, the Collector was entitled to 
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determiae sumraarUy the right to posses- 
sioD, if the possession of the appftoant 


In aooordanoe witif his application was 
nob proved to his satisfaction. Under 
such a provision/)! the law, it cnlg^ht be 
open to the Collector to determine 'Sum¬ 
marily the right'to possession and ddllver 
possession accordingly, so as to oust Vhe 
third person. In the present amended 
form of sec. 55, however, the Collector 
Is entitled' to determine summarily the 
right to possession cr make reference to 
the Civil Court for the same purpose, 
only if no one is proved to be in posses- 
sion of the interest in dispute. The 

ei *' 

essential pre-requlsila for a reference to 
the Civil Court by the Collector is, there¬ 
fore, an investigation by him into the 
question of possession and a conclusion 
that no body is proved to his* satiofaotion 
to be in' possession. In the case before 
us, there was no such investigation by 
the Collector. The order of reference 
which he made ohows on the face of it, 
that he did not direct his attention to 
the~que8tion, whether any person was 
in poBsesston of the "interest in dispute. 
It follows, therefore, that the reference 
was irregular end in*^ contravention of 
the provisions of sec. Sp. We may add 

s 

that sec. 58 lays down the procedure 
when a reference has to b6 made under 
sec. 56 and one of the headA upon which 
the Collector has to furnish information 
to the Civil Court is, " the circumstances 
of the case, as far as they art before 
the Court; and the reasons which have 

tt 

led him to make the reference." It is 
not enough, for the Collector* to rd^eat 
the language of sec. 55 and to say that 
in liis opinion the dispute ought to be 
properly determined by a Civil Court. 


He must slate that it is nob proved to 
his satisfaction that "any person is in 
possession of the interest'In dispute. 

^ec. 59 next deBnes the procedure 
before the Civil Court on receipt of 
reference. The Civil"' Court is to deter* 
tqlne summarily the right to possession 
in respect of the Inlerest in dispute, 
subject to'a regular suit, and to deliver 
possession accordingly. Sec. 62 provides 
that the summary deciUon of the Court 
/'inder sec. 59 shall have no other efifeot 
than that of settling the actual posses¬ 
sion, but for such purposes, it shall be 
final and not subject' to any appeal or 
order for review. 

Upon a review of these provisions of 
the Land Registration Act, the following 
conclnsioi. appears to us to be reasonably 
plain. Whet; a person alleges that he 
has by succession, as in the present case, 

i 

acquired, an interest in an estate and Is 
in possession of such interest, and on 
this basis, seeks registration of his name, 
if his claim is disputed by any other 
person who sets up a conflicting claim in 
respect of the same interest, the Collec¬ 
tor must enter into the question of 
possession. If he finds that possession 
is wkh the applicant and that the title 
set up is also proved, he may enter his 
name in the register. If, however, it Is 
not proved to his satisfaction thabMy 
person is In possession of the^disputed 
interest, he may either determine sum¬ 
marily the right to possession and deliver 

• a 

possession accordingly or be may make 
a reference to the Civil Court which 
may determine summarily the right to 
possession and delivet^ possession accord¬ 
ingly. The learned Advocate-Qelkeral 
contended that in sec. 55, the term 
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'poBseBaion’ meana 'lawful •posaeBslon ’; 
la other words, that if the title of a 
person is estahlished, the possessioD under 
seo. 55 must .be assume*^ to be in •him 
in the eye df law, even though* the 
actual possession unay be with some one 
else. He further contended that it is 
not merely open*to the Collector, but*it 
is his duty to detdrmint, in every c|se, 
the right to possession &pd to place the 
rightfifl owner fn^ossesslon, so as to oust 
the person who is actually In ‘occupation. 
This contention, however, is contrary to 
the. provisions of aeo. 52 which as we 
have stated already, show clearly ^ that 
the Collector must not only satisfy him¬ 
self that the alleged succession pr transfer 
has taken place but also that the appli¬ 
cant has acquired possession ^in accord¬ 
ance with such. succession or transfer. 
If, as is contended by the Earned Advo¬ 
cate-General, whenever it is found that 
A has succeeded to the estate* of B or 
has obtained it by a transfer, it follows, as 
a matter of law, that A has acquired 
possession theredf, It would be wholly 
unnecessary for the Legislature to pro¬ 
vide in aeo. 52, as it has done, that the 
Collector must satisfy himself as to both 
the elements, namely, succession or trans¬ 
fer: and the acquisition of possession Jn 

s 

accordanob with such succession or trans¬ 
fer. Seo. 52 shows plainly that unless 
both the elements are estaj^lished, the 
Collector cannot order the name of the 
applicant to be registered. Reliance was, 
however, plaeed by^the lharned Advocate- 
General upon the case of Bwhby v. 
Dixon (1), in which it was ruled by the 
Court of King’s^Benoh (hat where a 

(1) S B. and 0. 298 ; 27 R. B, 862 
(1824). 


freehold land in the occupation of 
tenant for years, passes by descent, the 
heir is immediately jjeised in fact, and 
this is not altered by the occupier paying 
rent by mistake to another. Mn Justice 
Bayjdy stated that *whe/e there is no one 
, in possession at (he de^ith q| the ances¬ 
tor, tbSre must be an actual entry by 
the heir to give him the seisin in fact; 
but when there is a tenant, his possession 
becomes that of the heir, immediately 

on the death of the ancestor: the sub- 

• • 

sequent misconduct of the tenant in 
paying rent to«another person or the 
mistake sof thfvbelr as to bis right, can- 

lAt be to alter the nature of the seisin 

• 

which he« had before. This decision, 
founded on the ancient learning of the 
seisin may be Jreated as* good law and 
was in facUrelied upon by Lord Selborne 
in Lyell v., Ktnnedy (2). Bub it has no 
application to the present case. It may 
b» conceded that under the Land^Regis- 
tration Act, a person who claims to have 
acquired an interest In an estate ‘by 
succession or transfer and to be in pqpses- 
sion by virtue of, such tltJrBT^ts ribt 
entitled to be registers'^ merely upon 
proof of possessicft). He must show that 
his possession fS not wrongful and is 
attributable to tlie title which he sets up. 
But it doe^ mob follow, conversely, that, 
if he prove® bis title merely, but nob 
his possession, he is entitled to have his 
name registered. As a wrongdoer in 
poraesslon Is not entitled to claim regis¬ 
tration, so the rightful owner, if out of 
possession, is not entitled to claim regis- 
tralipn mtirely on the ground that the 
legal po^ession is in him. To bold 
otherwise, would be to ignore the clear 

(2) L. R. 14 App. Caa. 437 at p. 469 (1889). 
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distinotion between possession and right 
td possecsion wbiob Is recognised in bees. 
52 and 55. In the .case before us, it has 
been found that the Petitioner,' the 
widow, i'a In possession of the estate by 

^ 1 i 

receipt of rent from the lessees. It is 
not quite r.courate to describe this as . 
constructive possession. In the case‘of 
zemindaries where the proprietor can be 
in 'possession only by receipt of rent, he 
is in actual possession of his interest, if 
he is in receipt of rent. The zemlnd.ar’8 
possession of the riglit to collect rent 
from the tenants in ooo.ipatlon is actual 
possession of a tangible pivperty* Sarba- 
na.'ida Bose Mozumder^.\. Pransankar Rat 
Chotedhury (3), Sih Nare^in* Singh v. 
Brij Mohon Thakur (4). When a person 
has proprietary Interest in land and as 
such is entitled to receive lent,, he is 
in possession of his interest,, if he is in 
receipt of rent, while his tenant who is 
in actqal occupation has possession wbidh, 
in a sense, is the possession of the land- 
brd or superior proprietor. [Sec the 
observation of Lord Davey in Secretary 
of Stat^\for India v. Kriihnamoni 
Oupta (5)|. If, • therefore, a proprietor 

6nds that the rent receivable by him is 

« 

intercepted by some othhr person, he is 
dispossessed of bis interest in the land. 
He loees possession, becausa the only 
mode of enjoyment by whbh that pos¬ 
session can be held, ceases to be avajlable 
by the act of the trespasser. If this 
principle be applied to the factn found 
by the Subordinate Judge in this case, 
what la the position ? There can be no 
possible controversy that the* widaif is 
(8) I. L. R. 15 Oal. 527 
(4) I. L. R 23 Cal. 80 (1896). 

(6) 0 0. W. N. 017 at p. 622 ; s. o. I. 

L. B, 29 Cal. 518 (1902). 


in possession of thb proprietary interest 
in the -disputed propeVties. The ques¬ 
tion, therefore, arises whether her posses¬ 
sion'is lawful. ^t may be observed that 
phe itets op what is prim'd facie a good 
title to possession. She alleges that she 
is entitled to a large sum of money 
as dower. According bo her case, the 
amount is -5 lao& of rupees and 25 gold 
mohurs. According to the Bndlng of 
the Subordinate Judge,' it is a't least 
^3. 41,000 and one gold mohur. What¬ 
ever the precise amount may be, as to 
which a determination is not neceseary 
for our present purposes, she contends 
that She is entitled to remain in posses¬ 
sion till tije dower-debt -has been satisded. 
There is a considerable body of high 
authority in support of this view. [See 
the decisions of their Lordships of the 
Judicial Committee in Ameeroonnissa v. 
Mooradoonnitsa (6) rfnd MusHt Beebee 
Bachun V. Shk. Hamid Hosaein (7)]. 
According to these oases, when a widow 
is in possession of the undistributed 
property of her deceased husband, 
having obtained such possession law¬ 
fully and without force or fraud, and 
her dower or any portion of it, is due 
and pnpaid, she is entitled, as against 
tie other heirs of her husband, to retain 
such possession until her dower debt is 
paid. But she must account for aU 
profits received by her, and she cannot, 
in her capacity as creditor, transfer, sell, 
or mortgage the property, so as to affect 
their shares. H ma^ be donceded that 
there has been some divergence of judi¬ 
cial opinion upon this point, as is indi- 

' I 

(6) 6 M.I. A. 211 (1856). 

(7) 14 M. I. A. 877 ; 8 0. 10 B. L. R, 
46 (1871). 
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oated by the deoiatons of* the learned 
Judges of the ^llababad High Court in 
AmanatunniMfi v. BcaMvtM-nitaa. (8) and 
Mahammad B!!arimulla^ Khan v. ^nani 
Begam (9). There is no foundation} hoii^- 
ever, for any suggestion that the widow 
has taken pdaseesion of the estate by , 
force or fraud. •Her possession is prtmd 
fa^e lawful. If,’therefore, she is in .fact 
in* poasesaiou as found by'^he Subordinate 
Judgt^ if such f)aasession was not obtain¬ 
ed b/ force or fraud, if sb'e came into 
possession peaceably, 'and if the posses¬ 
sion can be attribijted to a claim of title 
primd facie well-feuoded in law, it is not 
easy to perceive upon what ostensible 
ground it can he suggested ^tbat she is 
not in such possession of the property, 
as the Revenue Courts will recognise for 
purposes of registration. It could never 
have been intended that either the Reve¬ 
nue Courts or the Civil Courl on a 
reference by the Revenue Court, should 
enter into a minute examination of the 
authorities upon a diflBcuh: question of 
Mahomedan law; and while professing to 
decide summarily the right to possession, 
practically come to a decision upon the 
question of title, as elaborate and ex¬ 
haustive as in a regular suit. We must 
consequently bold that the order • of 
referenco made by the Collector In this 
case was in Itself Irregular and that the 
Subordinate Judge upon t)te reference 
has exercised his jurisdiction illegally 
and with material Irregularity when he 
found upoiiithe facts that the wldW is 
in possession of the disputed property, as 
proprietor, by receipt of rent, that she 

is entitled to a large sum* of money from 

•0 

(8) I. L. R. 17 All. 77(1894). 

(9) I, L. R. 17 All. 93 (1896)i 


the estate of her bndband on account of 
her'dowMT and that she peaceably enterad * 
into possession upon the death of her 
husband and claims to hold possession 
not as a wrongdoer but upon *an asser¬ 
tion of title which is primd facie sup- 
» 

ported by Judicial deoisiwos of the 
highest authority,, he ought not to have 
made an order the effect of which is to 
determine the question of title and to 
oust her from possession. 

The only other point to which a refer¬ 
ence is necessary is the question of this 
Court’s power to reylse the order of the 
Subordinate J'udge. It was contended by 
the learned Advcnate-General that the 
order in question is made in the exercise 
of a special statutory i^risdiction and 
is consequent!/ not an order in a " case ” 
in which this Court can exercise its 
revlsional {lowers under sec. C52, C. P. C. 
In our opinion there is no foundation for 
this contention. N» doubt, th*e Civil 
Court acquires jurisdiction by virtue of 
the reference made by the Revenue Court; 
but onoe the Civil Court hasseisin 
of the case, it exercises dts pc/wers as a 
Civil Court. It^determines the question 
referred to It^ and delivers possession 
accordingly. It does not make report to 
the Revenue Court to enable the latter 
to pass {be final orders. Its decision 
must be takeu to be the deolsloa of an 
ordinary Civil Court, to which it is oom- 
pptent for it >to give effect. The mere 
fact {bat ihe exercise of its jurisdiotiou 
js initiated by a reference from the 
Revenue Court does not make the exer- 
oiseTof juriadiotlon by it equivalent^ to 
an exercise of jurisdiction by the Revenue 
Court; nor can we legitlmately|[attrlbute 
to the proceedings before It the character 
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of a proceeding before a Revenue Court. 
' T^Ib is ‘borne out by the provislods of 
860 . 62 which expreesly bars an appeal 
and a review. Such a restriction would 
not have'been necessary, unless the order 
of the Civil Court was one which without 
such bar would -be appealable or open 
to review under the provisions of the 
Code of Civil Procedure. In this view 
of Ibe matter, this Court has clearly 
jurisdiction to interfere either under 
sec. 622 of the Code of Civil Procedure 
or under sec. 15 of the Charter Act, 
There can be no question therefore as 
to the competency of this Court to 
Int^fere in the exercise of its revislonai 
powers. It was suggested, howjver, that 
as the Petitioner has her remedy by a regu¬ 
lar suit, this Court ought rot to interfere. 
No doubt the ordinary rule is t&at where 
an aggriev/*d party has other remedy 
available, this Court is unwilling to 
interfere, but It is unquestionable, thslt 


even if there- be suoCi remedy, this Court 
may interfere in exceptiqnal oases [Debt 
Das V. Djaz Husain (10))] and upon 
the facts of the* present case, we are 
satisfied that the exercise of our revi 
sional powers is justified. 

The result, therefore, is that this rule 
must be made absolute ; the order of the 
Subprdlnate, Judge will be discharged 
and the Petit]/;iner will be maintained 
in possession pending the decision bf the 
question of title in controversy b^ween 
the parties in a regular suit as contem¬ 
plated by the Land, Reglstratjon . Apt. 
We farther direct the Subordinate Judge 
to certify accordingly to the Collector 
under sec. ,63 of the Land Registration 
Act. 

The Petitioner is entitled to the costs 
of this rule, we assess the hearing fee 
at 10 gold mohurs. 

N. G. Ruh made absolute, 

(10) I. L. R. 28 All. 72 (1906). 
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8oituri*i. Non — I " uiuil ^iler" fir mis 

Artuilu— • —So'KUoi\Jxtf to <n- 

Tbo Right Hon. Lord qune * 

Miicunghtoii . Tii I Petition of Roglntt Pol- 
Gurront ludlun Casea*. ril | dock N^e Oordun. Pom- 
VOT1C8 OK liAdBO. al raamige fir manci- 

gaoLisB Oa 8M- patiOB Irm parental 

(Court of Appeal.) (ontrolr-Want of eo- 

Chrlttophtr and Roney v. habitation—Nnllilji 

White and others Mt- Pr'vy Council. 

eitoi's costi—Compnnp Muiet. Henjhiirl Koer r. 

“point) to aUott'nUnt"— MiisiV JankI Kocr and 

Payment bp eheque-Soli- othttv. Special teaie— 

citor failing iiaionubU Maintenance allow mce— ■ 

«<n<—Oroii at(/(iprn'« Till Value below lie. WfioO- 

(Ohaiicory Court.) Quetlion of general import- 

The Attorucv-Guaeral r. anre • 

The Meraoy Railway Tewfasbend v Cox. .\pau, 

Company. Busineie in- oi anted bu local Court in a 

cvientat to or eonier/uen raw not jit—Respondent's 

lialuponaRaitwiyCom- appliealimi to cancel leaie 

panv-Ooiaiiui ta«ine«i irheie judgment plainly 

—Ultra vires li right * . xl 

(1)1 V laloual C)urt| King's Her eh.) • alc'ivra o|tf(> itourt, 
Davis ». Petrie. Bank- (CgiMiXAi, ftE'i iovAL) 

ruplrv Act, ss. alniiit Mull k and others 

43, hO-Payment made t. Tt.o Em.oror Appel- 

with notice ol an art of late^vdi/aieat not accoiding 

bankruptcy—Poymenl to la law . , . xl 

tr«<(« iin(icr d«d ot as- .Soblu nth Siiigh aod otfii-ra 

«if/fiin<at- ir^flAc) good >. The Rmoeiora SaO, 

dischatac ix C irnm I Pia edii-e Code- 

(l)lTorce Couit.) yu-t .’e lu.vo-Vo mk 

Beer r. Urer. Kuhtalinn exanunaiam-in ilhei of the 

of conjugal rights- Re- tiiose-nhou vitnesiei , xii 

Jusal to wile's solicitor Notibrations, Rides, Ac. ill 

REPORTS (Su Index.) 

The following constitution of the Benches and 
the distrlbntlon of business amongst them take 
effect from date 

Presidency and Patna Groups.—M r. Justice Brett 
and Mr. Justice Hoimwood, . * 

Rajshahye and Burdwan Groups,—M r. Justice 
Mitra and Mr. Justice Caspersx. 

Criuinal Business.-M r. Justice Ramplnl and Mr. 
Justice Sbarfuddin. *' 

Cases below Rs 1,000.—Mr. JusJiice Geidt. 
Appeals prom Original Side and Privy Council 
Department.—T he Chief Justice, MrAJustice Harihg- 
ton and Mr. Justice Fletcher. * 

Orioinal Side.-M r. Justice Stephen, Mr, Justice 
Woodroffe and Mr. Justice Chittj will sit singly. 

*■ • 

Tht Journal ofjh$ SocHty of Comparativt Ltgit-* 
fatioi*, Vol. VIII, Part I, New Series, is of more than 
ordinary interest. It opens with a sliort biographi- 
oai sketch of Lord Maonagbten. We have often in 
these columns drawn attention to the outspoken 
Privy CouDoil judgments of this great judge whose 


•eminent fairness and strong sense of justice has made 
hlfiiiamh universally respected in this country. The 
same i«aiie of the j*uirual contains a siiort, memoir of 
the late Lord Davey from the pen of L.td Maoiiagh- 
ten. B>"Hldes these there are a number of anioles 
and edirprial notes both instructive and interesting. 

In tbs definition of ms judicati in the Civil 
Procedure Code Amendment Bill the words “an¬ 
other sujt” have been substituted for the words 
“former suit.”* But the words “subsequent suit” 
aifd "subsequently,raised ” in the saihe paragraph 
have been Retained; these words, it need hardly be 
said, were used as being correlated to the earlier 
woriis “former suit;” it ^seeras doubtful whether 
the advantage aeciired by substituting the word 
“another” sfor the word “former” will not be 
nen'ratwed by the* retention of the words “subse- 
qiienr,” in the gecMon. The pifrposss of the amend* 
meiu will pnrhips he het'er cirried out if the 
Kotds “ already d onied” be inserfe'l after the words 
“another snir,” an I tli4 wortls “pending suit” sub¬ 
stituted for the words'“suhsequenc fyiit” and the 
words'" in pending trial ” or similar words fluhstltuted i 
for the words “has been subsequentlyrfaised.” 

f * 

Cl. 24 GIVES THE Hicth Court or t^b District 
Court power to transfer or withdraw any sui^ or 
appeal pending ]jefo»e it or any Subordinate Court. 
Tile High Court, and the District Court have oon- 
ciirrent powers in this* respect. We think that 
there should,be a provision to the effect that “no 
application for transfer or withdrawal of a case ahall 
be entertained by a District Judge when a similar 
appllqption has been pending before or disposed of 
by the High Court." 

Cl 47 OF 'THE Bill oorrbsponds to sbo. 244 of the 
present Code. Cls. (<i) and (i) of sec. 244 have been 
omitted and consequently questions regarding the 
araohnt of mesne proSts should not, according to the 
Bill, be determined in execution. We think th»** 
this will entail hardship in certain, oases, for it 
would oertainiy not be desirable to put parties to the 
expense which is often incurred in 'an enquiry for 
the determination of mesne profits when the decrees 
for recovery of pessession are liable to reversal by 
superior Courts, We will revert to this questloo 

5 
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later on when dealing generally with the procedure- 
Buits in which preliminary decrees liable to reversal 
on appeal have to be passed. 


For t6b purposes op cl. 47 (beg. 244, C. f. C.) 
I a Plaintiff whose suit has tweii dismissed and a 
Defendant against whom a suit has been dismissed 
are parties to the sjiit. This explanation is intended 
to put an end to a conflict of judJcial decisions (see 
6 C. W. N. 10: 8. c. 30 Cal. 134; 6 C. W. N. 1127 : 
8. 0 . 29 Cal. 696; 23 346; 23 Mad. 61). „But 

the clause is silent as to whether a party, sued or 
suing in a representative character is a party when 
he raises a question relating to his personal capacity. 
We think that this question ought to be set at rest. 
There seems to be a ^conflict of decisions on this 
point: (See Bhajahaii Pal v. Earn Lai D't>, G C. 
W. N. 63; observations of Parsops, J,, in Mwigeya 
V. Hayat Sakeh, 23 Bom. 237; and Beg Rij Mar- 
tcari V. Kundali Debya), It is doubtful whether 
the definition of "legal representatives” in cl. 2 will 
throw any light on this point. ‘ 

Cl. 58 AND THE CORBKSPONDtNQ S^.CTIflN OP THE 
Code, vil., sec. 342, C. P. C, provide the periods of im¬ 
prisonment for debts. According to the case of 
Sufan Bihi v. Sagar Mandal, 5 C. W«N. 145, sec. 342 
does not empower a Judge to fix a term cf imprison¬ 
ment at his discretion within the maximum. We think 
that in this respect tire law should be adiended and 
judges ought to be invested with powers to fix terms 
of imprisonment.^ Under the present law the Cot.rt 
must pass an order of imprisonment for the full 
period of eix \veelti or six months according as the 
I amount of debt is fifty rupees or more. It seems 
to us only fit ,and proper that the judges should be 
given a discrttion'cvrsnass orders for the detention 
of the debtor for any period they think fit not 
exceiedlng the limit of time 'fixed by law. 

The following note of a ' Pui'Jab Full Bench 
decision regarding " back-fees” apper.rs in the recent 
number of The Journal of the Society of Compara 
tive Legislation. We are completely im-rccord with 
the opinion expressed by the learned editors regard¬ 
ing the impropriety of making professional fees 
contingent on the success of a suit. 

A full bench—consistiug of nine judgei—of the Cjilef 
Court of the Punjab have rcaently had before them the ques¬ 
tion—highly important from a professional point of view— 
whether a legal practitioner may make hii remuneration in a 
case contingent on the success of the case, or to use the 
common phrase lake a “ back-fee "—that is, a fee which is to 
be paid back in whole or in part if the case fails hn Ecgiand 
the traditions of the Bar have long proscribed such an agree¬ 
ment, and aec, 11 of the Solicitors Act, 1870, expressly pro¬ 
hibit! it ai betweep client and solicitor. In nearly all parts of 
India jlso—in Madras, in Allahabad, in Calcutta, and in 
Bombay—auch agreements are not permitted ; but the case 
haa been otherwise in the Punjab, where the i>iaclice has 
largely prevailed, owing to a decision lonie thirty yearp back 
of Sir M. Plowden, a judge of high authority in the Province, 
la.iliit opinion there wai] nothing againat public policy in a 


stipulation that a pleader should be paid an additionaMum by 
his client on condition of his conducting the case to a success¬ 
ful issue -. it was calculated, he thought, to secure to the 
client a decree of zeal aud diligence on the part of his pleader 
in conducting'the caie which the client would not otherwise 
get. There is certainly soa^ething in this. But it is from this 
very stiululus to zeal which the back-fee gives that its dangers 
arise. It tempts legal practiijmners to resort—as experience 
has Droved—to improper means, in order to win cases : more 
than that, it le.ads to gambling in litigation, to those specu¬ 
lative, actions with which Indian Courts are by uo means 
'unfamiliar. It ia therefore satisfactory to find that the 
Punjab Court, with two; dissentients only out of nine, have 
condemned the practice. There is nothing of course iu- 
heieutly disgraceful in it, but in the interests of the profes¬ 
sion, in the maintenance of >s high standard of honour, it is, 
well—undesirable, ' 

« 

In the September issue of thb^ current volume 
of I. L. R, Bombay Ser'ies the case of Chhagan v. 
Lakshman ‘deserves some special notice. There a 
mortgagee of Lakshman obtained a money-decree 
against him. This decree was transferred to 
Chhagan who appliifd for execution of the money- 
decree by attachment and sale of the mortgaged 
property In appeal to the High Court the question 
arose whether the transferee of the decree is bound 
by the rjstrlction imjJosed upon the mortgagee, 
transferor of the decrees, by sec, 99 of the Transfer of 
Property Act. Mr. Justice Chandravatkar held that 
the transieree could not be in a better position as 
regards the execution of the decree than the trans¬ 
feror. His Lordship observed, " the mortgagee who 
obtained the money-decree held it subject to the 
condition or obligation prescribed by sec. 99 of the 
Transfer of Property Act, that, if he seeks execution 
of it against the mortgaged property, he can only 
attach it but bo cannot bring it to sale except by in¬ 
stituting a suit under, sec. 67. It is true that the 
present appellant, being a transferee of the money- 
decree only and not of the mortgage, cannot himself 
Institute such a suit. There is no hardship involved 
in that because in the first place the appellant 
(transferee) must be regarded as having obtained 
the acsignment with knowledge of the obligation 
itrposed on his assignor, and, secondly, he might 
have stipulated with bis assignor while taking the 
assignment that he should institute such a suit for 
him.” 

, It might db bboed in support of the judgment 
that if the- transferee of the decree be held not 
boubd by the reLtrictions imposed by sec. 99 on the 
mortgagee who transferred the decree, the provisions 
of that section Dilght be evaded by the mortgagee 
who has got a decree against the mortgagor for the 
satisfaction of,any claim by transferring the decree 
to a third person. Besides sec. ..232 of the Civil 
Procedure Code makes it obligatory that the assignee 
of a decree, if be is permitted by the Court to 
execute Ir, must get it executed in the same manner 
and subject to the same conditions as If the appliia- 
tion was mad 9 by the decree-holder. 
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From a rbvibw of tbb Lumaot CoMMiBsibNSRs’ 
Beport, reoeuti; issu^, it would appear that lunacy 
in England and Wales is undergoing a steady increase. 
The number of lunatics under i&ts on Ist January 
1907 was 123,988 or 2,009 nfbre than on Isb January 
1906. The increase for, the past few years over 
each preceding one has been 2,150, 1,630 and .^235 
respectively; and the anilual average increase for the 
last 10 years 2,462, for th*e last 6ve 2,655. The'totai 
number of certified insane persons in England and 
Wales stood to the estimarted population in propor¬ 
tion of one in 282, whilst the actual numerisal 
increase was 1‘64 per (tent.** Taking the decennial 
period, the increase in the whole pbpulatJon during 
the decade wis 12T per cent, while that of certified 
lunatics 24'8. Ty records first began to be kept 
on 1st January 1869 and tlie number of certified 
insane under care'on that date was {36!',672. Th<^ 
number on Ist January 1907 whs 123,988. This 
shows the alarming rate of increase of 237'2 per 
cent, during the period. The {fopulation during the 
same period has, however, infireased only 77‘5 per 
cent. * 


Experts believe that thls increase *is to be 
attributed more to the care taken of degenerates in 
modern times and want of any restraint on their 
marrying freely and procreating children than to 
drunkenness. It is suggested by lunacy experts that 
“ people should not be allowed to get married,unless 
they can produce a certificate 6f good health.” Dr. 
Reid Rentoul says that breeding from degenerates 
has never yet paid a nation and never will pay. 
He observes: — 

The existing conditions cotnppl tliinking men and women 
to agree to this—that the preservation of llie supposed rights 
of individual idiots, imbeciles, epileptics, lunatics, feeble¬ 
minded, and habitual criiniii.als, in order that they may beget 
offspring, is but of very secondary iinportanco when consi¬ 
dered ill connection with the future welfare, tlic meutal aud 
physical strength of our nation. 


THE RIGHT HON. LORD MACNAGHTEN. . 

{Prom the Journal »/ the Society of Comparative 
Legislation.) 

Lord Maonaghtey was born in 1830, and belongs 
to a Scottish family which settled in Ulsler in the 
sixteenth century, aud of which several members 
have attained to distinction. He'Is a pephew of 
the Sir William Maonaghten whose^ tragical death 
outside the walls of Cafiul on, the Christmas Day 
of 1841 was one of the prominent incidents of 
the first Afghan War. He shares with the present 
Lord Chancellor the honour of being a University 
First Class man and a University ’’Blue.” In, 
1852 he was bracketed Senior Classic with two other 
Trinity men, and obtained the second classioal 
medal, the first having fallen to his lifelong friend 
Benson, afterwards Archbishop of Canterbury. At 
the same time he was rowing for two successive 
years la the Cambridge '* Eight,” first as bow, aud 
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afterward’s as storke. He was called to the Bar at 
Lincoln’s, Inn in 1857, practised as a Chancery 
barrister, was made,a Q. C. in 1880, and beoame 
a leading counsel In the Court of Master of 
the’Rolls, then a Chancery j*udge. The year in 
which be took silk was also the year of his election 
to the House of Commons. He represented his 
native county, Antrim, from 1880 to 1885, and the 
northern division of that county from 1885 to 1887, 
In the latter 'year he leapt at a bound from practice 
at t(ie Bar to the {fositlou of Lord of Appeal and for 
the lastithirty (sic) years be has adorned, dignified, and 
strengthened the Ughest Court of appeal. Lord Mao- 
naghten’s judgments are nob only good law but good 
literature. There is racy humour in tAem, In addi¬ 
tion to their learning and tjieir sound, solid, subtle 
reasonii^i and thhy are permeated by a flavour of 
fine scholarship, which gives them brilllanoy and 
distinction, and makes them excellent reading. 
Since 1895 Lord ^acnaghteii has been chairman of 
the Legs^ Council of-Education.' 

* CUKREIJT INDIAN CASES. 

KESAVAriAPir v. Kotta, I. L. R. 30 Mad. 96. 
Cowl Fees Act, sec. 7—Mortgage decree—Appeal as 
to the liability of certain paoperties. 

4 

Where ap appeal is preferred against a mortgage 
decree not against tllie amount of the decree, but as 
to the liability of certain prope.ities for the mbrtgsge 
debt, /lehl that the Court-fee payable Is advoloretn 
uppn the value of the properties if the value does 
not exceed the amount»of the decree, and when the 
value exceeds that thou upon the amount of the 
decree. » j 

Ramchandraiyar y. NoorulIw,^. L.*R. 30 Mad. 
101. 'Civil Procedure Code, sec. 

If a suit is cognjzrble in the* Small Cause CAurt 
the addition of a prayer for a declaration would not 
prevent it from being so cognizable. If the reliefs 
can be obtained ilitbcut i^ich prayer. 

BHAKTHAfirsALU V, Emperor, I, L. R. 30. Mad. 
103. Ciiminbl Procedure Code, MC. 

Whyn the period of imprisonment in default of 
payment of the fine plus the period of imprisonment 
left •unaltered by the Appellate Court, is the same 
as the p’erlod* of the original sentence, there is no 
enhancement of the senteuoe such as would render 
it illegal having regard to the provisions of see. 423, 
Crirojnal Procedure Code. 

Ardnacdella V. Rahiab, I. L. R. 30 Mad. 109. 
Transfer of Property Act, sec. 106, 

It is perfectly open to the parties to a lease to 
agree that the monthly period of tenancy should be 
reckoned not from the data of the lease but from 
another date and all the Court has to do is to as¬ 
certain whether such was the Intention of the parties. 

7 
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Emperor v. KAKOAEAHr, I, L. R. 30 'Mad. 134. 
Crimiml Procedure Code, eecs, SOI, SIO. 

In a case referred under eec. 307, Criminal Proce¬ 
dure Code, ?here js no conviction or acquittal in 
the Seeeiotis Court. UuleBs there is a conviction the 
accused cannot be asked to plead guilty to previous 
convictions. ' 


SRivAMttLo V. Andalammal, It L. R 30 Mad. 145. 
Letten Patent, tee. 16. 

Ad order of a JudgS of b. High Court precluding l 
party from adducing any evidence to be given by 
the witnesses mentioned in the affidavit is appealable 
under sec. 15 of the Letters Patent. 


Sdb Collector of Godavari v..SeragaM: I. L. R. 
30 Mad. 161. Zand Acquiiition Act, sec. S {a). 

The word “ lard ’’ as defineti in sec. 3 (a) of the 
Land Acquisition Act includes trees. The value of 
the *rees is therefore included ip tfie market-value of 
the land. 


Badda V. Tbe Maharaja of Vijwigpam, I. L. R. 
30 Mad. 166. Landlord and tenant, 

A landlord is entitled to restrain the raiyat from 
cutting fruit trees. 


Appasami V. Ramanatham, I. L. R. 30 Mad. 167. 
Principal and mrtty. 

Where a decree was obtained for Re. 3,000, agiynst 
the principal and the su'.ety, and a decree for 
Rs. 5,000 (which included tjie Rs. 3,000) against tbe 
principal, 'held that the surety was not entitled to 
a reduction of^the sum which was realised from the 
principal upon Phi::able distribution under* sec. 295, 
C. P. C. * , ■ 

_k._ 

Emperor v Samuel, 1.1^. R. 30 Mad 179. Penal 
Code, tec S^%—At rest of ju'igmerf.-debtor. 

The legal duty of an officer arrBsting^a judgment,- 
debtor is to produce him at tbe next sitting of the 
Court and in the meantime he is res^i^silile for his 
safe custody ; he is necessarily empnrtfered to confine 
the complainant in the interval and the law does 
not prescribe where he should be confined or prohibit 
confinement in tbe decree-holder's .house. 


Dorabami ti. Emperor, I. L. R. 30 Mad. J82. 
Criminal P<oeedurt Code, tee. 106. 

An Appellate Court cannot pass an*'order'under 
•sec. 106 (3) unless the convicted person has been 
convicted by. One of the Courts specified in cl. (7)- 
of t^e Motion. 

Appaooott V. Mutho, I. L. R. 30 Mad, 191. Pro¬ 
bate — Truttei — Executor. 

The mere circumBtance that the property la left 
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by the Will to trustees without words refifring to 
them as executors would not .prevent those persons 
being granted probate as executors according to the 
tenor, if, among the duties to be discharged by them 
under the Will, therh .are included such duties as 
executors have to perform<. But that should appear 
from the Will, o 


of (JlaBCfi. 

EINGLISH LAW COURTS. 

COURT OF APPliljlL. Chriitojiher and Roney v. 
White and othett. Before the Master of the Rolls, 
Lords Justices Uozbns Habdy and Fletcher Moul¬ 
ton. 27th February 1907. 

Solicitor’s costs — A.greement—Company " going to 
allotment"—Payment by cheque —, Voidable allotment — 
' Solicitor Jailing, to use reasonable care—Cross 
negligence. 

This appeal deals-with two queatians, one arising 
on the claim and ehe other on the counterclaim. 
Tlie claim was brought by Messrs.- Christopher, and 
Roney, Solioitors, ro recover a lump sum, as agreed 
upon, £1123 for work aone and money expended by 
them as solicitors. The Defendants had promoted 
a limited liability company called tbe Western 
Canada Pulp and Paper Company. Plaintiffs alleged 
ail agreement to pay tiiem 500 guineas and out of 
pocket expense. This wa* to be paid immediately “ on 
the Company going.«to allotment." It was alleged 
that the‘Company went to allotment on 12th May 
1905. The Defendants deny liability on the 
ground that there was only on abortive allotment 
and they counter-claimed for damages owing to loss 
of prouiotion profits caused by the negligence of 
Plaintiffs’ advice as Solicitors. The evidence allowed 
that at time of allotment the minimum subscriptions 
had not beei, received in com. Cheques by which 
tlrfy had been paid had not been cashed and Defend¬ 
ants referred, in support of this being no payment 
within tlie Companies Act, to Meart v. Western 
(Canada Pulp and Paper Company, 1905, 2 Cl\ 352. 
Plaintiffs relied on evidence of common practice of 
payment by cheques. Mr. Justice Grantham held 
that tliere had been a good allotment, ’ Tbe jury 
found for Plainnffs and they got judgment on claim 
and counter-claim. In this appeal by Defendants on 
both claims tbe 'Court held, “ the company did go 
tq allotment but it did so In such a manner as to be 
Ineffectual In pointy of laif; at best it was a voidable 
allotment one capable of being undone and in fact 
very shortly afterwards legal proceedings were taken 
which rendered it void.” The Court came to tbe con¬ 
clusion tharwhat had taken place could not be des* 
cribed as an allotment. Tbe Company never had 
any living existence and so the condition had not 
been fulfilled but had failed. The .verdiot must be set 
aside and judgment must be entered for Defendants. 

Then on tbe oounter-olaim the Court was of 
opinion that Defendants were right in oomplainlng 

6 
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of the” rejection and admleslon of evMenoe by the 
learned Judge, Counsel was also right in oomplainiDg 
of certain passages in the sninmlng up as being, 
misdirections or at all erents infilioitoui expressions. 
He asked the jury more than once whether they 
thought the Plaintiffs had been guilty of negligenoe 
BO as to be liable not only^ to lose tl^eir fees but also 
to pay damages. Such a question was open t6 the 
comment that it seemed to suggest an Imperfect and 
misleading standard for considering whether there 
had been a failure to use due diligence. The learned 
Judge had also used the terms “ gross negligence " or 
“craisa In modern practice It was not 

customary to use those epithetg! Solicitors being 
persons who ‘were skilled for the performance of 
certain duties, must be held to be i^uilty of gross 
negligence or erfsin negligi,n(ia If they failed to use 
reasonable care ift the exercise of such skill. The 
real standard was whether reasonable care was ustd 
or not. There certainly was here a want of reason¬ 
able caro or skill such as might be demanded of a 
solicitor. The verdict was unsatisfactory, 

Hr. Montague Lush, K. G., and Mr. Lewes l^homas 
for the Defndants. ' • 

Mr. Gore Brown, K. C., and Mr. Notman Craig 
for the Plaintiffs. 

C. W. A. New trial ordered gn counter-claim. 


CHANCERY COURT.-n< Attorney-General v. 
The Mersey Railway Company. Before Mb." Justice 
Warinqton. 8tb March 1906. ' • 

Business incidental to or consequentutl upon a Rail¬ 
way Company's undertaking—Omnibus business — 
Ultra vires. , 

The questiod to bo determined in this litigation 
resolved itself into whether there was a sufficient 
analogy between Tramway Companies and Railway 
Companies, so that the Court should follow the prin¬ 
ciples laid down in London County Council v. At¬ 
torney General, (1902) A. C. 165. The Mersey Rail¬ 
way Company owued and worked a railway from 
Liverpool to Birkenhead and had started recently an 
omnibus service in connection therewith and from 
one of their railway stations to a point at the west- 
eud of Birkenhead carrying, ordinary passengers to 
and fro. This route ran parallel to the' Birkenhead 
Corporation’s tram Hues and ths competition thus 
was opposed to the interests of the Birkenhead rate¬ 
payers. The Corporation now stfught to ha\e it 
declared that it was beyonS the powers of the 
Mersey Railway Company, to carry an on omnibus pro¬ 
prietary business. The Company contended that 
what they were doing was^lnoldentaj to their under¬ 
taking. That 'they had no special powers was 
admitted. 

The learned Judge referring to the abovementioued 
decision la the case of The London County Council, 
where it was held that a Tramway Company could 
not carry on the business of an omuibas proprietor, 
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held that, It equally applied to a railway and that 
the business of an omnibus proprietor as carried on 
by the Defendants was not inoidental to or con¬ 
sequential upon theis undertaking aud so was tfitra 
eiret. Injunction granted to restraLo them from 
so doing. ’ 

Mr. Crippt, K. 0.,’and Mr. L. Scott for the Cor- * 
poration. 

Mr. Neville, K. p., Mr. Norton, K. G., and Mr. 
A. .8! Shaw for the Defendants. 

■ C.W. A. ' , 


DIVISIONAL COURT, KING’S BENCH.-Dam’i 
V. Petrie. Before the Lord Chief Justice and Mr. 
Justices Kenned? and Ridlb?. 9th June 1905. 

Bankruptcy Act, 1883, sees. ^S, Ml—Payment made 
with notice of an act of bankruptcy—Payment to 
trustee under deed of assignment—Whether good dis¬ 
charge. ’ 

The bankrifpt was one Watson, a builder. On 5th 
June 1903 Watson, had executed an'assignment of 
all his property to one Afford, on trust for Watson’s 
creditors Alleging that to be the act of bankruptcy, 
a petition was filed and a receiving order was made 
against him twe months after, and he was adjudicat¬ 
ed a bankrupt. Tills action against Defendant was 
to recover £21 tor work done for him by the bank¬ 
rupt, the Plaintiff was the trustee in bankr'uptey of 
Watson. The defence was that that amount was 
[laid by cheque, dated 12th Juqe 1903, drawn in 
favour of the said ‘Afford. The question for the 
County Court Judge was to determiup whether such 
payment was a good discharge, in the'event of tho 
aasignnjent to Afford being rendered void within 3 
months of its date,under the ./>TeotiiAi of the above 
Act.* The County Con#t Judge upon the authorities 
decided in favour of the Defendant, The Divisional 
Court was of optliion that none of the authorities 
supported the v4ew‘that a payment made with notice 
of an actiuf bimkruptc^ was protected. Afford was 
only an assignee subject-to all equities. Sec. 49 
the Judge/thought protected payment to the trustee 
under the deed but anyhow payments to the bank¬ 
rupt were not protected, if at the time of payment 
the'person paying had notice of the act of bank¬ 
ruptcy. It would render sec. 43 of no effect if It 
were held otherwise in the case of a payment to a 
trustee und'er a deed like this. Of course there were 
cases where on equitable principles it had been held 
that iiidMendently of sec. 49 of the Act, If the 
biftArupt was bound to make over chattels that 
transaction would be protected because of his djiSy 
to fulfil' his obligations. Held that the payment to ‘ 
Afford was not a good discharge. * 

Mr. S. R. Earle for the Plaintiff. 

M-r. Mtlior and Mr. Givttn for the Defendant. 

C. W. A. Apptai allowed with costs, 
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DIVORCE C0URT.-5e<f v. Bm. ^efore the 
President. 16th March 1906. 

Ilestilutton of conjugal rights—Etfvsal to wife's 
solitiior "usual order" for costs — Solicitor’s duty to 
enquire. .1 ^ •- 

This was a wife’s suit for restitution of conjugal 
rights. The husband proved that the wife was of 
drunken habits, that she came within the words 
of the Habitual Drunkards Act, 1879, and the 
Licensing Aot, 1902. The husband thereupon ‘pray¬ 
ed for judicial separation on the' ground of cruelty. 
The Court held that‘the husband had succfeded in' 
establishing that he had just cause for withdrawing 
from co-habltlng and refusing to return to his 
wife, but that a sufficient case of legal cruelty was 
not made out. The wife’s petition was therefore 
dismissed as also was the husband’s cross-application. 

The learned President delivered a considered judg¬ 
ment as to the wife’s costs. He referred to his own 
decision in Ash v. Ash, (1893) P. 222 The prin¬ 
ciple cases upon tie subject, were Robertson v. 
Robertson {6 P. D, 119), Flower v. Flower (3 P. & 
D. 132)"and ssid so long as a solicitor “reasonably*’’ 
incurred the costs of a suit, the husbaij^d must secure 
them, as otherwise no married woman courd be able 
to employ) a solicitor to defend herself. The Court, 
therefore, should not be to'b acute orfistute in Ending 
that a wife’s solicitor had no such reasonal^le grounds, 
especially when one considered thttt a solicitor' could 
not know as much a,bout a case at its inception as 
the Court knew at the end of the trial. On the 
other hand it was the duty of the Court to see that 
the suit was not iiistituted against the husband in 
circumstances which would necessarily put him to 
^great expense and cause great hardship, which would 
ultimately recoi^on the wife. The learned President 
then referred! to •«a^tain letters of the hhsband’s 
solicitor to the wlfe^and Qther matters which‘were 
known to the. wife's splicitof. His knowledge that 
the wife was often intoxicated, ^'he fact that he 
never interviewed the medical mUn who had attended 
the wife. And the conclusion the learned , President 
arrived at was that this was an Extremely unreason¬ 
able piece of litigation. A case in whl^h it must 
have been known that the husband’s allegations were 
true, such a suit should not have been launched 
without much stronger materials than the wife’s 
solicitor had. The only question really in dispute 
was as to the amount of the wife’s allowance, Tne 
learned Judge would therefore exercise Ms discretion 
and refuse to give the wife “ her usual order ’’ fqr 
costs. 

Mr. Barnard, K. C., and Mr. Stevenson for* the 
vfUe. 

Mr. Willock for the husband. 

C. W. A. . 


WEEKLY* NOTES. 

DiyORCE COURT .—Petition of Regina Pollock 
Nfe Gordon. Before the President. 30th July 1907. 

Formal marriage for emancipation from parental 
control— Want of cb habitation — Nullity. 

This "was an application for nullity of marriage. 
The parties were cousins* and both domiciled Rus- 
elans. They weie both under age. The Petitioner 
wanted to study law in Paris. Her cousin told her 
that her parents would not consent, she had better 
go through a betrothal form with him and that 
would emancipate her from her parents’ control. 
Believing this she wqpt through a marriage cere¬ 
mony with him at the Shoreditch Registry Office, 
London. False Tieclarations were made. No ring 
was used, and co-habitation had taken place. This 
was in April 1906. ^he was vergo intaeto although 
they went to Paris together and gtudied law living 
as brother and sister. These facts were admitted and 
Szapira v. Leiberman, Times, December 8th to 19tb, 
1899, and Ford v. Stier, 1891, p. 1, were referred to. 

The President decided that he was satlsEed on the 
facts, proved that Petitioner was entitled to a decree 
for nullity with costs. 

Mr. Bayford for the .Petitioner. 

Mr MuYphy for the Respondent. 

C. W. A. 

PRIVY OOUNOIL. 

’ [Appeal from.Bengal.] 

Lord Robertson. 

Lord Atbhnson. Musst. Manjhari Kobr, 

Lord Collins. Appellant, 

Sib Abthub Wilson. ■ t>. 

Sir Alfred Wills. Mdsst. Janki Kobr and 
1907. .' ors., Resnondents. 

31, July. 

Special leave—Maintenance allowance—Value below 
Rs. 10,000—Question of general importance. 

This was a petition for special leave to appeal of 
Musst, Manjhari Koer, the widow of Jagarnath 
Pershad, 

tlagarnath Pershad was the, son of Babu Bundl 
Lai. The latter bad three brothers Binda Lai, Har- 
bans Lai and Banarsl Lai. v * 

Jagarnath Pershad died prior'to 1870 and dis¬ 
putes having arisen on his death the^ were referred 
Xo arbitration. Aji award was made by which Peti¬ 
tioner was ‘granted Rs. 600 a year for maintenance 
by the survlving'brothers of«Babu Bundi Lai. 

This she received' till the death of Binda Lai in 
or about 1898. 

In default of further payment Petitioner institu¬ 
ted suit to recover Rs, 1,800 for arrears from 1306 
to 1309 F. with interest thereon. *> 

The Subordinate Judge decided that the award waa 
binding, but that as Petitioner had sqbsequently in¬ 
herited property from her father yielding Rs. 12,000 
a year she was not in law entitled to maintenance. 
Upon her appeal the District Judge of Chopra 
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held the award binding, and as the large estate 
she had inherited from her father was heavily bur¬ 
dened with debts, her oiroumstanoes required that 
she should reoeive the amount awarded to her by 
the award for maintenance. , Upon 2Dd appeal the 
High Court held that s^e had sufficient means for 
her wants, and could not claim maintenance, ,and 
so restored the decree of the Subordinate Judge. 
Petitioner’s leave to appeal was refused on the ground 
that she had not substantiated that the subject- 
matter of dispute was of the value of Rs. 10,000. 

Mr. DeOruythtr for the Petitioner now submitted 
that the arrears of Bs. 60(7 per annum plus the 
amount she would recover lb future was far above 
the appealable* amount, that the question whether 
a Hindu widow loses her right to m^aintenance by 
the subsequent acquisition of property sufficient for 
her wants is a question of law of general importance 
and that there has been a miscarriage of justice 
inasmuch as the fact that the claim is based on 
an award and 4iot on an ordfnary allowance for 
maintenance has not received due consideration. 
Moreover the finding of the District Judge that the 
allowance was necessary for her needs was a finding 
of fact and could not be questioned on 2nd appeal. 

C. W. A. Leave to appeal was granted. 


PRIVY COUNCIL. 


[Appeals prom two jddgmbncs op the Supreme 
Court of Novascotia.] 


Lord Robertson. ’ 
Lord Collins. 

Sib Arthur Wilson. 

Sir Elzear Tsoh^)Raw. 
Sir Alfred Wills. 

1907. 

31, July. 


Townshend 


V. 

Cox. 


Leave granud by local Court in a case not fit— 
Respondent’s application to cancel leave where judg¬ 
ment plainly right, ^ 

The following passage in Laciti de Montreal v. Les 
EccUsiastegues du Simenaire de St. Salpice de Montreal 
(14 Ap. Cas. at p. 662) followed. “A case may be 
of a substantial oh'araoter, may involve jmatter of 
great public Interest and may raise an important 
question of law, and yet the judgment from which 
leave to appeal is sought may appear to'be plaiijly 
right, or at least unatteitded wjth sufficient doubt 
to justify their Lordships in advising His Majesty 
to grant leave to appeal.” 

The appeal related to the Canada Temperence Act 
of 1888 (51 Viet., C. 34). The Respdndent acting 
under it laid an information before 2 justices and 
secured a warrant, to search an hotel at Kentville for 
Intoxicating liquor. The Appellant was the keeper 
of that hotel. The warrant issued led to the dis¬ 
covery of quantities of intoxicating liquor, which 
were produced before the juatloes. Appellant was 


also sumnioned to answer an Information'for'so 
breaking the said law. He was convicted and fined 
and the stuffi declared forfeited to His^) Majesty 
and their destruction ordered. Appellant took out a 
writ of certiorari to remove into the Novascotia 
Court the record of search warrant and the order 
made as above. The Supreme Court dismissed the 
application, but granted leave ,to appeal to j His 
Majesty in Council. The Respondent urged'that 
such leave should be set aside. Their Lordships 
allowed the appIleaUon to stand over to tbe[ bearing 
and now, in their judgment referring to the passage 
above given from 11 App. Cas. state : “ Without ven¬ 
turing to predicate of those appeals^ any] of ,the 
propositions In the earlier part of the sdntence, their 
Lordships are clearly of opjniou that the last part 
was directly applicable to them. The chief ground 
was that with resoect to the search warrant certain 
oases had decided that such a warrant could only 
issue as ancillary to a prosecution already com¬ 
menced, It was undoubtedly true that certain cases 
had so decideiy, but in the folloniog year the legis¬ 
lature had amended the Act under whicili the search 
warrants in those cases had been issued by striking 
out the words on which the Courts had ^founded 
their opinion, that the commencement of a prosecu¬ 
tion was a condition precedent to the Issue of a 
search warrant; and it was under the’amended'Act 
that the proceedings now in dispute took place. 
Without theiefore enquiring finther Into the reasons 
which had been urged against the granting of special 
leave in these cases, their Lordships were content 
to rest their decision oii the authority above cited. 
These wore not cases in which they would have been 
disposed to grant special leave to appeal. 

Sir R. Finlay, K. C., Mr. Power._^i C, (Canadian 
Bar) and Mr. Rowlatt for the Appellant. 

Mr, Newcombe, K. C,,* (Canadian Bar) and J^r, 
Frank Russell for tjie Respondent. 

C. W. A. j ' Appeal dismissed with costs. 


CALCUTTA HIGH COURT. 

Maw 

Recent decisions not yet reported. 

j 

(The luporta&t ouet to be fully reported hereafter.) 

Criminal Retisional Jurisdiction. Before Casperz 
• and Chittt, JJ Criminal Revision No. 1079 
cp 1907. JAINAIT MULLICK and’ others, 
Petitioners v. The Emperor, Opposite Party. 
27th September 1907. 

Appellate judgment not according to hw—Appellate 
judgment must be independent. 

Seventeen persons were ordered to find security 
to be .of good behaviour; 7 of them for two years 
and 10 others for one year. These latter appealed 
to the District Magistrate who dismissed their appeal 

n 
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iter recording a judgment in which the case of 
ach of the Appellants was nob individuallj oonsl- 
ler«i. The Appellants moved ^he flfigii Court for 
evision on tl^^ ground inter alia that the appellate 
udgment* was not'in accordance with law. 'The 
lase of tlie other seven went up to the Sessions 
ludge who confirmed the order of the lower Court. 

Their Lordships observed :— 

“The appellate judgment of the letjrned Djstrlot 
llagistrate is not in compliance with the law'and 
ihe authorities on the wrbjeot. H*e was dealing with, 
;he case of seventeen persons and the evidenoj of ,70 
witnesses for the prosecution and 34 for the defence. 
This mass of evidence he disposes of in a very, what 
we may call, stereotyped manner. The name of 
not one of the accused and the name of not a single 
witness appears in the judgment' of the ‘learned 
District Magistrate. We have'not the slightest 
doubt, as he mentions in his explanation, that he 
made notes for his guidance with /-egard to eacl> of 
the accused as to 'what the witnesses against him 
said, and what the witnesses in favour of him said, 
and that before writing the judgment he considered 
the evidence against each man. But this cannot 
be considered sufficient. It must appear on the face 
of the judgment that tjte case of each accused 
has been taken into consideration and reasons should 
be given, as far as necessary, ,to siiot/ that the 
Appellate Court has devoted judicial attention to 
the case of each accuSed, ic, tSic.” 

We are unable to accept the explanation that the 
appellate judgment may be read in connection wifh, 
and as supplementary to the judgment of the Court 
of first mjtatice. The appellate judgment must 
be quite independent and stands by itself. 

Babu D'UVathig^ni/nl for the Petitioner. 

' Jirile made abtolute and 
. B. C. • , appeal directed ta he reheaui. 


Cbiminal Rbvisional Jdrisdictios. 'Befose Caspkrsz 
and Cnim, JJ. Crim*inal*Rbvision No 1025 
OF 1907. SOBHNATH SINGH ‘and oTHto, 
V . The Emperor, Opposite Party. * 2411 ) Septem¬ 
ber 1907. 

See. 350, Criminal Procedwe Code—Trial de* novo 
—Prejudice to the accused when there was ?io fyesh 
examination-in-chief of the pt osecuiion wjtnesns. 

The trial of the Petitioners on a charge of rioting 
commenced before a Sub-Deputy Magistrate aM 
when the trial was nearly finished the Sub-Depnty 
•^gistrate was transferred and the case was sent 
to an Honorary Magistrate for trial by tire District 
Magistrate. The accused asked for a de novo trial 
under sfic. 360, Cr. P, C. Then what happened was 
this: the witnesses for the prosecution were sum¬ 
moned but the prosecution Muktear declined to 
examine them, wbereupou the Muktear for the defence 
without makiog any objection crois-ezamlued them. 


WEEKLY'NOTES [VOL. Xlf. 

The trial resulted in the conviction of the accused 
under sec. 147, I. P. 0., and they were sentenced 
to six months’ rigorous imprisonment. The accused 
obtained thih rule* for setting aside the conviction 
and sentence on the ground inter alia that the trial 
was not iu accordance with law. 

Tkelr Lordshifis observed:— 

Wp think the provisiotfa of sec. 360, Cr. P, 0., 
were not duly complied with. It is impossible to 
say that the acousedi have not been materially pre¬ 
judiced by the procedure adopted, for it is evident 
thut the Honorary Magistrate has arrived at con- 
oinslons on the» evidence the whole of which was 
not recorded by ifimselK , 

Under the ^circumstances we are ‘obliged to set 
aside the convictions and sentences and we direct 
that the Petitioners be re trieu by some other 
competent kagistrate in the distribt to be nominated 
by the District Ma'gistrate. 

Mr. K. N. Chaudjswi with Babu Oanesh Dutt 
Singh for the Petitioners, 

B.'C. Rule made absolute and vetrial ordered. 


' Jlotification, Puke, Stt. 

The Revised Uule.s under the Bengal Tenancy Act were 
published fn the Calcutta Gazette, dated 6th November 
1907 ; Part I,,wages 1819'to 1847. 


The following Rule ‘uas been inserted in Vol. I of the 
High Coiftt's General Rules and Circular Orders, criminal, 
immediately imder the heading “Return of Exhibits’’ 

When an entry in a public register, or in a private 
account book( or otlier bulky record, not being itself 
an entry in respect of which an ofi'once has been com¬ 
mitted, or is alleged to haVe been committed, is produced 
ill evidence, and made an exhibit in the case, and the 
retention of such register, account book, or record would 
cause inconvenience to the public, or the person pro¬ 
ducing the same, such register, book, or record shall not 
be retained by the Court but shall be returned to the 
persan by whom it has been produced. Before returning 
tjie register, book, or record, the Court shell mark, for 
the purpose of indcntificatiou, such entry or entries as 
have been exhituted in evidence, kiid shall cause a certi¬ 
fied copy of the entry or entries to be filed with the 
record of the case. The person to, whom tfce' register, 
book, or record is returned shall bo bound to produce 
the same before the Court when required to do so, and 
’ may bo required to»enter into a bond to that effect. See 
Calcutta Qcaette, lated 6th November 1907. Part I, page 
1866, , 

Rules have been framed by the High Court under 
sec. 61 of the Provincial Insolvency Act HI of 1907 ; 
sec Calcutta Gazette, dated 6th November 1907. Part I, 
.page 1866, * 


li 
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COIVIL APPELLATE JURISDICTION.] 

Appeal prom Original DpoREB 

Ne. 451 iiT 1905. 

• • 

•Bishendot Tbwari and 
. others,'Plaintiflfs, 

* Appellants, 

V. 

Nandan Pershad Dubat, 
and*anr.. Defendants,' 

f 

* Re8ponden/.8. 

Limitatwn Act {XVof 1877"^^ secs, />, IS — 
Appeal filed out of time —Bonft fide mistake 
of pleader in calculation—Application for 
admission granted ex parte hy a Division 
Court-xApplication for discharge of order 
hy Respondent — Delay-»-Costs incurred hy 
Appellant. 

Where an application for the admission 
of an appeal which was filed out of time 
hy Uoo days was heard ex, parte J^efore a 
Division Bench and admitted, 

• 

Held — That though the ouler loas. not 
conclusive on the Respondents ajui they 
ate entitled to object to the •admission 
of the appeal at a later stage the oi der of 
the Division Bench» admitting the appeal 
should not be discharged when no facts 
which weie not before that Bench ate 
urged on behalf of the Respondents. 

Held, further, that on the facts of the 
present 
appeal 

because the Respondents' application ions 
made aftev the tecords h id been printed 
and costs tncwred by the Appellants, 
although the Respondents appeared to have 
become aware of^ the filing gf the appeafi 
out of time shot tly aftef it was filed. 

Per WoODROFPE, J ,—^ach case must be 
decided on its own Jacts. 1^ this case 
besides tile delay on the part of the Res¬ 
pondents in bringing their objections before 


the Court, there was a boD& fide mistake 
of calculation hn the part of the Appel¬ 
lants’ fdeader which led to the delay inm 
filing the appeal. 

m 

This was an appeal preferred on the 
25th of November 1905, against the 
decree^ Babu’Annada Prosad Bagohi, 
Subor(^iuate Judge, l%t Co.urt Qf Zillah 

Gya, 4ated the 22ud of May 1905. 

• 

A preliminary objection was taken by 
the Respondents that the appeal was* 
time-barre^. The facts raaterlarl to this 
^contention were the foHowing :— 

The judgment of the Subordinate 

Judge was delivered on the 22nd May 

1905. Th# AppeJlants applied for copies 

of tfie judgment and jlecree on the 24th • 

May 1905, The decree however was 

not signed till the 27th May. Copy of 

the judgment was i;eady for Selivery on 

the Slst May and thejcopy of the decree, 

on the Isr, Juna 1905. The High Court 

closed for the long vacation on Friday 

the 1st of September 1905. The Coprt 

re-opened on Monday the 13th November 

1905. The appeal was filed on the 13tb* 

November 1905, by Babu Bishen Pershad^ 

Vakil. Ill two affidavits filed .effpec- 
• # • 
lively by one of the Appellants and the 

vakil, it was explaitted that before the 

long vacation comiSenced, the former 


and asked to.Jbe informed if the appeal 
could be filed after the vacation, as, if 
it could^ the Appellauta would find it 
convenient to raise the necessary funds 
during tl^p vacation, that the Vakil, 
Ikbu Bishen Pershad, assured him that 
it codld be filed on the 13th November. 
He haJ^ he Stated, overlooked the fact 
that the decree was signed some days 
’after the application for copies was mad^ 
and was thus under the Impresalon that 


WOODROFFB, ,T. 
COXB, J, 

1907. 

1, August. 


case, the older admitting «Ae ^ had called 5n Babu, Bisfieu Pershad 
should not be discharged inter &lia 
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he oould exclude the whole of the time 
‘^from the 24th May to the let day of 
June. He furthe; stated that his atten¬ 
tion was drawn to the mistake iu oalou- 
lation'oommitted by him by the vakil for 
the Respondent, Babu Eshetra ' Mohun 
Sen, on the IQth November 1905. That 
thereafter having satisfied himsoif about 
his mistake he applied to the Court for 
the admission of the appeal under sec. 
6 of Limitation Act and the Court (Pratt 
and Geidt, JJ.) on the 23rd November 
passed an order admitting the appeal. 
The terms of this order are set out in 

i 

the judgment of Woodroffe, J. On the 
^Jst August 1907, the appeal came on^for 

I 

hearing and the above„ objection was 
taken. 

Monlvi ^hamsnl and Babu 

Amulya Chandra Bqnerje* fbr the Appel¬ 
lants. 

Mnulvi SuHan Ahmed (with him Bahm 
Oolap Chandra^ Bnrlcnr find Kshetra 
Mohun Ben) for the Respondents took a 
preliminary objection to the hearing of 
the appeal. It was Bled oijt of time 
and wafl-therefore barred under Art, 156. 
Limitation Act. The mistake of the 
pleader in calculating the period of limi¬ 
tation oould not bg held a bond fide 
mistake suBSoient. to'justify the Court 
to give to the Appellan*?, indulgence 
under sec. 5 of the Act. The Statute of 
Limitation is a statute of repose, and 
the Respondents having got a “ vested 
interest” after the judgment of,the Sub- 
ordinate Judge in their favour were 
entitled to greater protection than the 
Appellants, see Gopal Lahiri* v, B<domon 
(2), Jaff Lai V, Ear Naryan^ Singh (3), 

- (2) r. L. R. 13 Cal. 62 (1886). 

(J) I. L R. 10 All, 524 (1888). 


In re Eel thy (5), International Financial 
Society v. City of Motcow Oat Co. (4), 
In re Colet and RaventhCiar (1). 

Moulvi Skaitaul Euda.—Contra, 

Mr. S. Ahmed .—In reply. 

The Judgment or the Cobut was as 
follows;— 

*.me 

WooDHOPPB,'‘^J.—4 preliminary objec¬ 
tion has beep taken that this appeal is 
time-barred. 

The Appehttot contends th^t, under 
the provisions of. sec. 12 of the Limita¬ 
tion Act, he is entitled to a deduction of 
14 days on account of the time Qxp^nded 
in 'obtaining copies of the judgment and 
decree. 

I thidk, however, it is quite clear that 
he la not entitled to a deduction of this 
time inasmuch as the applications for a 
copy of the judgment and of the decree 
were made on the same day, i.e , tl»o 2if|> 
May 1905, Copy of the judtiinout, was 
obtained ob the Slst May 1905 at.d oo)>y 
of the decree on the let June 1905. 

Therefore the time to <be deducted would 

» 

be the longer of those periods. 

This also appears to be the view of the 
learned Judges who admitted this appeal. 
On that occasion two affidavits were Bled, 
oner by the Appellant and the other by 
'liis pleader and the Court was asked to 
allow the appeal to be admitted and 
registered as If it bad been Blei(^iu lig^e., 
The ordeit of the Court passed on that 
application wa& as follows: "'We are 
st^tisfied on the affidavit of Babu Bishen 
Pershad, Vakil, tbc.t the delay in filing 
the appeal was due to an execusabie 
mistake on his part and not to any laches 
(1) (1907) 1 K. D. 1 (1906). 

(4) 7 Ch. Div. 241 (1877). 

(6) (1894)1 Q. B. 742. 
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OQ the part of the We think 

sufficient cause ^ae been shown for allow¬ 
ing the appeal to be adiliitted and |or 
filing it out ofatime. We order accord¬ 
ingly.” This order jfhioh was dated the 
23rd November • 1906 was made ex pat tr 
and is therefore nr^ conclusive on the 
Respondent who now olyeots ^that the 
appeal is barred. 

At tb# same time, I should not be 
disposed,* under the ciroumstances, to 
interfere with the order which my learned 
brothers passed on this appeal unless 
clear* grounds were, made out for an 
interference which would in effect amohnt 

to a reversal of theif decision. No facts, 

• 

I may say here, have been placeS before 
us which were not before them As 
against the admission bf the* appeal, 
reference has been made (by learned 
Counsel who appears for the Respondent 
to the decision of the Appeal Court in the 
matter of In re Coles and Haven shear (1). 
However, it appears from th,e judgment 
given in that case that the Master of 
the Rolls and Cosens-Hardy, L. J., would 
have approved of a rule different from 
that which they laid down, were it not 
that they considered that they were 
constrained to the conclusion that ’the 
appeal was .barred by the state of the 
authorities which were binding upon 
them. Reference has also been made to 
two Indian oases Gopal Chandhi Lakiri 
T. Solomon (2) and Jeig Lai v. ffar 
Naryan Singh j^). ^ * , 

I think, however, that each case must 
be decided upon its own facts. In the 

present case, the appeal is out of time 

• • 

Id (1907) 1 K. B. 1 (1906). 

(2) I. L. R. 18 Gal. 62 (1886). 

(8) L.L. B. 10 All. 624 (1888). 


by only two days and the fact that it ii^ 
out of time for this short period is due 
to what is undoubtedly a bond fide mis¬ 
take made by the pleader for the Appel- 

* lant. What happened was that in mak¬ 
ing the usual caicuktion for fixing the 
• ® ® 
period o{ limitation in filing the appeal, 

he overlooked the oifcumstance that the 
application for copy bad been made 
before, and not after the decree bad been 
signed. There is ^o material before us 

* nor has any affidavit been filed by the 
Respondent to show that there was any 
intentional desire to delay on the part 
of jhe Appellant. Further, this objeo^ 
tion has been taken* unnecessarily late 
and afier the Appellant has incurred 
costs. It appears from pasagraph 7 of 
Babu Bishen Pershad’s affidavit that on 
the 15th* November •and possibly before 
that date, the*pleader for the Relpondent 
was^aware that the appeal had been filed 
out of time. On the •23rd November 

1905 the order was made parte admit* 
ting the appeal. Ou the 15th February 

1906 the Respondent filed a vakrjILwtna* 
mah. Ou the 26th April 1906, he filed 
his list of papers.^ The paper-book of* 
the Appellant was prepared and costs 
were incurred. From November 1905 
until to-day, that is 'nea^y two years, 
nothing was* done for the purpose of 
enforcing this objection. 

I tfiink myself that the objection 

*migbt have been enforced by an applica¬ 
tion maSe tct this Court directly the 
Respondent became aware of the ex parte 
order asking that that order should be 
discharged. If the application had been 

successful lf> would have saved unneces- 

• 

sary costs. As I have said, each case 
mult be decided on its own facts. There 
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,J8 authority of this Court for the adniia 
bIou of this appeal. Though the order 
was made ex parte and is not conclusive 
on th? Respondent, having regard to the 
facts of this case and to the ciroumstance 
that the decision in favour of the ad- 

r < 

mission of the appeal was given on those 
very facts, I would 'not, even if I were 
tlisposed to do so, dissent fiom It. I am. 
therefore of opinion that the objection 
should be overruled and that this appeal 
should be heard upcm the merits. 

CoxB, J.—I agree that the appeal 
should 'be heard. If this were an appli¬ 
cation for an admission of an appeal, I 
think it would be 'somewhat difficult to 
grant it, having regard to the judgment 
of James, L , in Intey national Financial 
Society v. City of Moscotu ^ Gas Co. (4), 
which has been quoted and followed in 
the ruling cited by my learned brother. 
But this is not an application foi; an 
adm'isslon of the appeal. The appeal was 
admitted almoSu two years ago by two 
learned Judges of this Court after con- 
tfll^eieO^ipn of all the facts ^hich have 
been l&id before us to-day. SiiiCe then, 

* the record has beeiji printed and costs 
incurred. After ull J;hls has been done 
and all this time hao been allowed to 
elapse, it would be unduly hard op the 
Appellant to reject the appeal summarily 
because it was originally presented two 
days late. 

[The appeal was then heard or. the 
merits and judgment was delivered on 
the 6th August 1907 dismissing, the 
appeal with costs ] 

N. G. Objection overfuled, 

(i) 7 OL Div. 241 (1877).* 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from ORtoii^AL Deorbe 

r Nm .323 OP 1904. 

MtJOKERJEE, J. MoflkSH ChaNDRA 

Holmwood, J, Bosu, Plaintiff, 

1907. Appellant, 

ileard, 3, 4 A v. 

5, April. Radha Kishorb 

Judgment, Bhattacherjee, 

12, April.] Defendant, Rebpondent. 

Pleader and client — Agency—Relation bet¬ 
ween co-mortgagors one of whom a pleader.! 
if fidmiary — Accountability—Settled accounts 
—Suit to falsify—Specific averment of errors 
necessary—Changing suit for accounts into 
suit to falsify settled dccounts—Procedure in 
account iniits. 

A person does not become the agent of 
another “rnei ely because he gives him advice 
in matters of business. The essence of the 
matter is that the principal authorises the 
agent to represent or act for the principal 
in bringing oi aid in bringing him in 
contractual relation with a third person, 
that IS to 8 ly there nifust he a recognition 
of the derivative authority of the agent. 

A solicitor who has been employed as 
such in a transaction for investment of 
money may be liable for negligence in 
Jendinq money on insuificient seem ity. 
But the liability varies with the extent 
of the pat t he is employed to take in the 
transaction. 

t 

Dooby v. Watson (4) referrld to. 

Plaintif jointly with one R, a pleader, 
advanced money op what turned out to 
be insufficient security. It was, however, 
found that the Plaintif knew and ap¬ 
proved of the tecuri^ at the date of 
imettment. 


(4) 89 Ch, D 179, 186 (1888). 
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Held —That tf^e Plaintiff could not call 
upon B to Recoup him any loss he sus¬ 
tained by reason of the insufficiency of 
the security^ even though he migl^t have 
obtained the advice of R as pleader on 
entering into the transaction. 

The requisites ^or making an account a 
setUed account depend mi the gircumttances 
0 } each case and the y^ode of dealing 
betwe/hn the parties. 

Clanoahty V, Latonchb(8), Parkinson 
V. HAN^BaRY (9), MoI^bllab V. Wallace 
{\S)) I eferred to. • 

a settled account is impeached for 
errors, particular errors must be staled 
and proved and the same i uk holds even 
when the account has been settled ettors 
excepted. 

Where the Plaintiff made no averment 
in his plaint that accounts had been 
settled but commenced action onjhe footing 
that no accounts had been rendered, 

Held —That the PUiintif,could not after 
the^suit had beeh tried out on that footing 
be allowed to convert the case into one for 
reopening of accounts on the ground of 
errors contained therein. 

Procedure in account suits indicated, 
and that adopted in the present case jon 
demned. • 

In a suit for account tf liability to 
account is denied' by the Defendant, the 
question of accountability is to be t> ieif 
first. It is only after an adverse decision 
against the *Defentrant upon this question 
that he may be called upon to sender an 
account. 

(8) 1 Beatty 4S0 at 428. ^ 

* (9) L. R. 2 H. L. 1 (1867). 

(10) 5 Moo. I. A. 372 ; 18 Moo. P. 0. 

878 (1863), 


Harri Nath Rai v. Krishna Kumar 
Baeshi (14) refei'ted to. 

THiis was an appeal preferred on the 
5th of July 1904, against the ^leoree of 
B%)tfii Aswfli Kumar Gnba, Subordinate 
JiVigP, Ist Court* of Zdlah Patna, dated 
t4i0 20th of March 1904 

The facts of the case are fully stated 
In the judgme?it. • 

Dr. Sarat Chandra Banonjee and Bahu 
Nngendrn Nath Chose for the Appellant. 

Dr. Bash Behary Chose and Babus 
Ram Chandra ^fozumdaf and Karunamoy 
Roy for the Respondent. 

• 

The Judgment ^)F the Court was as 
follows :— 

The circumstances which led to the 
litigation out of which the present ap¬ 
peal arises, were fliinutely investigated in 
the Court \)elow and have betHi discussed 
before us at great length. They are by 
no means very conrplicated and*may be 
briefly outlined. ' , 

The Plaintiff, Mohesh Chandra Bose, 
who is the Appellant before tbi* Coiirt, 
is aa engineer by profession ai»d in 1879 
retired from the service of the Govern- 
meiit. The Defendant, Radha Kishore 
Bhattacharya, • who is the Respondent 
before this Court,* is *a member of the 
legal profession and for many years has 
been on^ of the leading practitioners in 
the'District Court of Patna. For several 
y^ara prior to the year 1894, the Plain¬ 
tiff add tbs Defendant were on terms of 
closest intimacy ; and it appears that 
the Plaintiff' used to avail himself of the 
acfvice and expeiieuce of the Defendant 
in maknig investments of his money. 
On the 23rd June 1888, a mortgage* was 


(14) I, L. R. 14 Cal. 147 (1886). 
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exa^uted ,in favour of the Plaintiff and 
of Srimatl Kusnm Enmarl Debi, the wife 
of the Defendant, by one Radba Kriohna 
Lai Sund. The sum secured by the 
mortgage was Rs. 25,000, half of which 
belonged to the Plaintiff and half to the 
Defendant. On the 26th and 29tb., June 
following, two supplemental bonds were 
executed the efTeot of which was to fur¬ 
nish additional security for the sum 
advanced. In 1890, the mortgagor was 
sued and on the 17th March of that year 
a decree was obtained agafcst him for 
over Rs. 36,000. On the 2ndi March 
189.4, the Plaintiff executed a power-of. 
attorney in favour of thj? Defendant 
and two other persons by which they 
were authorised to execute the decree, 
to manage the properties which bad al¬ 
ready been purcliased in execuMon pro¬ 
ceedings taken on the footing of that 
decree and generally to manage and look 
after bis affairs. It is alleged on behalf 
pf tbe Plaintiff that the Defendant has 
enforced the decree under the authority 
conferre£'n. on him by this pbwer-of- 
attorney ‘and L^at various properties 
have been acquired by him for his 
own benefft and for ^.the beneBt of 
the Plaintiff. It is an admitted fact 
that in spite of all these proceedings, 
the whole debt due under the mortgage 
has not been realised and that, in sub¬ 
stance, the transaction has proved to be 
an unprofitable bargain. ■ The Plaintiff 
asserts that this is due mainly to the 
fact that the mortgagor had not a good 
title to the properties coverefi by the 
security bonds and be attributes this to 
the negligence, if not the fraud, of the 
Defendant, who, according to him, was 
employed as a pleader to make this in¬ 


vestment on behalf of the Plaintiff. The 
Plaintiff consequently asks fpr an account 
from rthe Defendant; but although he 
charges the Defendant with wilful neg¬ 
lect and default he does not expressly 
ask for damages on that account. 

The Defendant resisted the claim sub¬ 
stantially on the gjound" that he was not 
an agent of the Plaintiff, that be was not 
entrusted with the money of the ■Plain¬ 
tiff to make an investment on his behalf, 
that they were in truth joint mortgagees 
and that although the Plaintiff may have 
asked and obtained bis advtbe, 'he did 
not rely upon it but acted upon'tbe 
result of his owri enquiry and informa¬ 
tion. The Defendant further alleged 
that he was not liable to render any 
account, that the Plaintiff had already 
inspected whatever accounts existed and 
that If the Defendant was ever liable to 
be called upon to render an account, 
such account had been rendered. 

The learned Subordinate Judge has 
found upon the evidence that the 
parties did not stand in the relation of 
principal and agent. He has also held 
that the Defendant did submit accounts 
to the Plaintiff which were examined and 
inspected by the latter. As regards the 
charges of fraud, misconduct and wilful 
neglect In connection with the loan 
transaction as also the epreoution ptooeCii-' 
ings, the Subordinate Judge bail found 
that they were utterly groundless. 

The Plaintiff hrs now appealed to this 
Court and on his beha'^lf the decision of 
the Subordinate Judge has been assailed 
on four grounds, namely, first, that the 
Defendant was the agent of the Plaintiff 
in respect of the mortgage transaotion ; 
secondly, that the Defendant wm the 
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Agent of the FlainUff in respect of the 
execution proceedings; thirdly, that the 
Defendant rma liable for the loss which 
had resulted from hls^negllgence ff not 
fraud ; and, fourthly, that he was ’llablp 
to render an account of whatever pro¬ 
perty had cdme into his hands in the „ 
course of the execution ^ proceedings. ' It 
has been argued on the other hand on 
behalf of the Defendi^nt-Respoudeut, 
firtt, sthat he ifas not the agent of 
the Plaintiff in respect of the mortga^ 
transaction; ttcondly, that he was the 
agent of the Plaiptiff under the power- 
of attorney of 1884 and liable to ac- 
couht for all sums and properties re¬ 
ceived thereunder but that such ac- 
count had been rendered. In reply it 
was contended on behalf of the Plaintiff- 
Appellant, ^rs/,^that t&e accounts which 
are alleged to have beeh rendered are 
not settled accounts and, secondly, that 
even if they are settled acbohnts, they 
ought to be re-opened on the grounds of 
errors. 

We have carefully considered the argu* 
ments addressed to us on both sides and 
examined the evidence, and have come to 
the conclusion that there is no founda¬ 
tion for any of the contentions adyanced 
on behalf of the Appellant. • 

As regards the position of the parties 
in relation to the mortgage transaction, 
there Cannot be the remotest, doubt that 
the Defendant was not the agent of the. 
Plaintiff. The case for the Plaintiff was 

that he made over Rl 12,500 to the 

• 

Defendant to be invested upon good 
security. In our opinion this case has 
entirely failed, ^he evidanoe shows that 
early tn 1888 the Plaintiff had received 
back money from one of bis debtors and 


Bhaitaohbbjbx. 

was in possession of A large sum which he 
was anxious to invest. He appears *to * 
have communicated his wish to the Defen- 
dant*and asked for his help in the matter. 
On the 21st June 1888, the defendant 
wrat'e to Jadunath a common friend of 
th& parties, and asked blm tc/inform the 
Plaintiff that the^transaotion with Radha 
Kishen had been settled and that the 
Plaintiff, if he desired lo make at*in- 
vestmc^i*', should immediately come with 
money to Bankipur. The Plaintiff alleges 
that this was the first intimation he 
received of th* intended mortgage by 
Radha *Ki8heM. We are satisfied that 
this is untrue, 'f^e evidence m»kef it 
abundantly clear that there must have 
been previous correspondence between 
the parties on the subject and we think 
it IB, beyond dqpbt that the Plaintiff 
must have Joeen in Bankipur ,previously 
to the end of June to iiei;ociate this 
lean. We have it ^upon the testimony 
of Moulvi Khoda Bux,Jdoulvi Ahia and 

a 

Durbarl Lai that the Plaintiff was iti 
Banklpur about a month before tlie mort¬ 
gage bond was executed and, that be 
made enquiries as to *the sufficiency .of 
the security offeifd. We see no reason 
to distrust thiS testimony. We are 
further unable to'accept the statement 
of the Pli^atiff that when he went with 
the money to Bankipur, he placed it in 
the bands of the Defendant to make the 

investment and to select the security 

^ • 

for hlgi. An examination of the evi- 
deuce shows that the Plaintiff must have 
bbeu present when the bond was executed 
and,the \aoney was paid to the debtor 
or his cceditor. We are unable to ac¬ 
cept his allegation that he was ignoTant 
of the language in which the bond was 
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written as he himself is obliged to admit 
tha*l; he passed an examination in Hindus¬ 
tani. Upon a careful examination of 
the whole evidence we are satisfied beyond 
any doufit that although the PiaintifF 
may have asked for, and o'btained the 
advice of the Defendant, he did rot 
rely upon it, he made his own inquiry 
and did not treat the Defendant as his 
agent or solicitor employed to make the 
Investment on his behalf. Ft is impos¬ 
sible under these circumstances to say 
that the Defendant is liable to the Plain¬ 
tiff for the loss which has<-resulted from 
the insuffici mcy of the security.' Ft is 
not'"’necessary for our present purpose 
to determine the functions of an agent ; 
it Is enough to hold that a person 
does not beconie an agent on behalf of 
another merely because he gives him 
advice in matters of business. As is 
said by Chancellor Kent In his Com¬ 
mentaries, Vol FF, CI2, agency is foiuuh 
ed upon a contract either express or 
in.plled, by which one of the parties 
confides to the other the management of 
some busfness to be transacted In his 
name nr on his ‘-vccount and by which 
the other assumes to do ffne business and 
to render an account of iff.' The essence 
of the matter is that the principal autlior- 
Itles the agent to represent ,qr act for 
him in bringing, or to aid tei bringing, 
the principal into conlrictual ‘relation 
wltli a third person. The element which 
differentiates an agent from a pergon in 
the position of the Defendant is the 
recognition of the derivative authoritjf 
of the agMit. We are unable ‘to hpkl, 
as we havt* already stated that ^he De¬ 
fendant was authorised by the Plaintiff 
to act on his Ftehalf in relation to the 


mortgage tranoaotlon We may further 
observe that even if some reliance was 
placed by the Plaintiff on thi Defendant, 
that %ould not heoessarily make the 
Defendant liable to the Plaitffciff for loss 
incurred by reason of .the InsufHoienoy 
of the security. It is neither alleged 
nor proved that there '.vas any deceit on 
the part of the /Defendant and in the 
absence of deo^.t it is impossible to 
fix liability on him, This view iff sup¬ 
ported by tiie decision in the case of 
Dnrtnnll v. flmvnrd (1). In that case 
it was pointed out by Chief Justice Abbot 
that tlie mere fact that Plaintiff employed 
the Defendant in laying out or Investing 
a sum of money and that the Defendant 
undertook and promised to perform and 
fulfil that duty and that injury result¬ 
ed by reason of the Insufficient security 
is not sufficient to make the Defendant 
liable. The learned Chief Justice observ¬ 
ed : “can' we say that it is the ab¬ 
solute duty of any person so employed 
wiihout payiueut and without remu¬ 
neration, can we under the circumstanoe 
say that it is his absolute duty not 
to take a security of an insufficient 
nature? The only duty that is Imposed 
under sucli retainer and employment as 
is b^ere mentioned is a duty to act faith¬ 
fully and honestly and not to be guilty 
of any gross or corrupt neglect in the 
discharge of that which he undertake^' 

4 

to do so ; but a man may when noting 
most faitlifully and honestly happen to 
take •insnffieient .eecurity without gross 
or culpable negligence on his part; he 
may have been misled, he may have been 
deceived, he may have taken such care 
ait an ordinary man would take without 

(1) 4 Bar. k Cress. 345 (1825). 
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regard to the subjeotimAtte* entruated 
to him and yet doing aB that, his endea¬ 
vours may bane failed and It may so 
happen the setourity n^ay without liie 
knowledge and* against hU will, huve 
turned out to be jnsuffioient,” In the 
present inptancB the Plaintiff himself 
invested in the mortgage ^transaotlon an 
equal amount with the* Defendant and 
there is no foundation for tl%e suggestion 
that thtre was eUber gross negligence 
or deceit on his part. It wslS assumed 
in the argument addfessed to us on 
behalf of the Appellant that if it could 

be established that •the Defendant had 

• 

taken* part in the mortgage transaction 
on behalf of the J^iaindff and that loss 
bad resulted to the Plaintiff from the 
transaction the Defendant would be liabie. 
This, however, is clearly nnfoun3ed. It 
is not disputed that a solioTtor who has 
been employed as suujh in a transaction 
for Investment of money may Ue liable 
for negligence in lending rnoney on In¬ 
sufficient security. [Cratff v.. IF<i<«on (2) 
and Pretty v. 2^wie (3)], But it does 
not follow that the liability of a solicitor 
does not vary with the extent of the 
part he is employed to take in the 
transaction. As was pointed out by Mr. 
Justice Kekewlcb in Dooby v. IFatsor^ 
(4) a solicitor in a mortgage transaction 
may be employed either (1) to Invest 
in a partJcular mortgage, or (2) to find 
securities to be approved by'lthe client 
and then Invest the ifioney, or (3) to 
find securities |md invest ^e money, the 
client taking little •or no part in the 
business. No relation of trustee and 

(2) 8 Bevan. 427 (1845).* 

18) 8 T. L. R 848. 

(4) 89 Ch. D. ^7p, 186 (1888). 


ceetui que trust exists between the parties 
In the first two events and the liability 
Is evidently quite different in the third 
case frdm that in the other two. The 
case of the Plaintiff as laid in the ‘plaint 
and as* soughl to be made out in the 
Court* below was tliat the defendant 
acted asdegal advisejr and that bis liabi¬ 
lity fell within the last of the three 
classes just mentioned. That case, hov/- 
ever, ha| clearly ,failed. The Plaintiff 
is consequently not entitled to make 
the Defendant liable upon that footing. 
The classification atated by Mr. Justice 

s 

Kekewich* is well established and based 
on * intelligible grounds See Hare vr 
Lewis (6), Power v. Power (6) and Hamil¬ 
ton V. Lane (7). In the first of these 
cases, the Plaintl^ gave a sifm of money 
to a firm of solicitor^to invest upon free¬ 
hold security^- they found a seouj'lty and 
invested the money upon it. The seou- 
ritj* turned out valueless. It was ruled 
by Vice-Chancellor Chatterton that the 
giving of the money to the solicitor fOr * 
the purpose of general investment i^d 
not in itself create tb« relation of 'cTrliste? 
and cestui que trust so tas to make the 
solicitor liable as tiustee for a deficiency 
in the security an(>a8*thl8 was a single 
Isolated transaction, .an potion for an 
account as b^weeu priucip&I and agent 
could not be* maintained as against the 
solicitor. ‘In the second case, it was 
ruled by the same learned Judge that 
* whefe t^ere* is not merely an agency 
between the 'parties but a superadded 
fiduciary relation, the remedy of the 
prinqipl who is then also the cestui que 

(6) ^ Ir. Eq. 219. 

(6) 18 L. R. Tr. 281. 

(7) 26 L. R. Ir. 188. 
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trutt is not one arfsing merely from con¬ 
tract, ‘or duty springing from such con¬ 
tract where a com'mon law liability would 
alone exist, but is one to be dealt with 
on the equitable relation of trustee and 
cestui que trust. The thlr^ case was one 
which feM within the third of the"thr63 
classes mentioned by Mr. Justfce Keke- 
wich in Doohy v. Wntson (4); but it is 
important as showing that the decision 
would be' different if the Plaintiff is 
shown to have knpwn and approved of 
the investment. In the case before us, 
the evjdenne proves *»,hat even though 
the Plaintiff may have obiained’the advice 
^f the Defendant, be knew and approved 
of the security, and cctnsequently can¬ 
not make the Defendant responsible. On 
these grounds we must hold that so far 
as the mortgage traqsactionls CQncerned, 
the Plaintiff cannot successfully call 
upon the Defendant to recoup him any 
loss . which he may have sustained* by 
reason of thOs. insufficiency of the secu- 
' rity. 

regards the liability of the De 

fendant under the power-of-attorney 

executed in ^lis favour on the 2nd 
• « 

March 1894, it haef* not been denied 

by his learned vakiT that he was liable 

« 

to render an accoimt; but he took up 
the position' that accouirbi had been 
rendered and had been accepted by the 
Plaintiff. In our opinion this contention 
is amply sustained by the evidence on 

the record. It appears that after the 

* 

execution proceedings had been taken 
out and after the Plaintiff had discover¬ 
ed that they were more or Iffss infrnctu- 
ous and were sure to Invojve him in 
loM, he became anxious to obtain an ‘ 

(4) 89 Oh. D. 170,186 (1888). 


account from tht Defendant. On the 
28th October 1895 thb.Defendant offered 
to render an account to the Plaintiff and 
shortly after repeated the offer. In 
December 1899, the Plaintiff proposed 
arbitration and in May of the following 
year he named two persons Khetra and 
Sham who, he puggeffted, might be em¬ 
powered -to settle tbe accounts. .After 
piolonged correspondence, the whole of 
which has not been • produced *but the 
substance*^of which may fairly be*gathered 
from the portion on the record, in July 
1900 the parties .agreed that Shama 
Chpran Laha was Co be invited to look 
through the accounts. The oral evidence 
proves cpnclusively that about September 
and October 1900 the Plaintiff, with the 
assistance of ^hama Charan examined 

the whole of the accounts which in his 

« 

opinion showed that he had received 
Rs. 700 in excess *bf what he was en¬ 
titled to get. He appears to have given 
out this fact and when the Plaintiff 
heard of ft, he* at once enquired of 
Shama Charan whether according bo him 
the Plaintiff had overdrawn to the 
extent of Rs. 700 only. Shama Charan 
replied on the 10th November 1900 and 
expressed his surprise and astonishment 
•that the Plaintiff should have given out 
that Shama Charan had folind out on 
adjustment of accounts that Plaintiff 
had overijirawn to the extent of Rs. 700 
only. He further stated that the Plain- 
tiff bad himself gone through the account 

books and bSd found i-the accounts 

• 

furnished to him correct except as to 
a few terms which he desired to submit 
for the consideration, of the Defendant, 
The Defendant thereupon wrote to tbe 
Plaintiff and asked him to explain how 
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he bad found out froo/tbe sooounts that 
be b8kd overdrawn to the extdbt of 
Re. 700 only. t)n the l^th November 
1900, the Plaintiff replied and gave^an 
abatraot of the aooounts stating that the 
aooounts as audited by Shama Cbaran 
showed that the Plaintiff bad received 
in excess Rs. 700. 'fbe Defendant does 
not .appear to have accepted * the view 
of the Plaintiff that the lat\er had over¬ 
drawn to the extenB of Rs. 700^only, and 
his position tbroughouj) has been that < 
the Plaintiff had overdrawn to a much 
larger extent. The •Plaintiff, however, 
was apparently satisfied with the exami¬ 
nation of the accounts and was content 
to accept the position that he had over¬ 
drawn to the extent of Rs. 700 only. 
There was further correppondepce bet¬ 
ween the parties 'in 1901 ^but there is 
no tangible suggestion In any of the 

letters that the Plaiiftiff wanted to resile 

• • 

from the position be had taken up on 
the 15th November 1900; and it was 
not till the Plalntl^ gave the ’Defendant 
notice* of this suit, that he indicated in 
any way that he was not prepared to 
accept the accounts which had been 
submitted to him in October 1900 and 
bad been minutely examined by him .for 
many days with the assistance of^ the* 
clerk of tlie Defendant. Under these 
circumstanoes, it is contended by the 
Defendant that there has beema settled 
account between the parties and that 
the Plaintiff is not entitled to« maintain 
this action. Iif our opinion, this conten¬ 
tion is well-founded. It is well-settled 
that the requisites for making an account 
settled, depend ob the ctroumstances 
of each case and the mode of dealing 
between the parties. But although 
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acquiescence in accounts furnished maj^ 
not, by itself, amount to settlement 
[Clancarty v. Zalonc^e (8)J, where ac¬ 
counts have been delivered with />ppor- 
tunlty.for Inspection, where they have 
been duly examined ^nd no exception has 
Been ’taken, and when they Save been 
acquiesced in, they cannot be opened 
unless upon distinct and specific avei;- 
ment of errors properly proved [ParAfn* 
son V. JTanSury (9)]. The principle ap¬ 
plicable to cases of this description was 
laid down by their Lordships of the 
Judicial Committee in J/ciTeWar V. TFaf- 
lace (10). “ l^arties having account^ 

between them may ’meet and agree to 
settle those accounts by the ascertain¬ 
ment of the exact balance ^ and if they 
mean to ascertain* the exact balance, it 
may bo necessary fftr that purpose and 
probably is ndcessary in most casfts, that 
vouchers should be produced and that 
all the information which is possessed 
on one side and the otBer should he 
furnished in the settlement of those 
accounts; end if it afterwards turt?«ouW 
that there are errors in the account, it 
is a sufficient ground for openhig the 
account and for setting it right in a 
Court of Equity. ,If on the other hand, 
persona meet and agree not to ascertain 
the exact balance but agree to take a 
gross sum as *tbe balance, a sum, which 
one is* willing to pay, and the other 
js cqntent ti) receive as the result of 
those acCbunt^ it is obvious that the 
production of vouchers is entirely out of 
the question and errors in the account 
are so "also j for the very object of the 

(8) I’Ball. & Beatty. 420 at p. 428, 

(9) L. R. 2 H. L. 1 (1867). 

(10) 6 Moo. I. A. 372: 8 Moo, P. C. 378 
(1653). 
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jMrties is to avoid the necessity for pro¬ 
ducing those vouchers upon the assump¬ 
tion that there are or may be .errors 
in the Recounts so settled. Therefore it 
is either an account stated and settled 
in the formal sense ’of that expression, 
or it is case of settlement by comjoro- 
mise. In either case it may be vitiated 
hy fraud; in either case it is good for 
nothing if, either from the collusion of 
the parties, upon the ofrcurastances under 
which the settlement takes place, it is 
proved in a Court of Equity that the 
transaction was not so fairly and so 
/ully understood between the parties 
either from the confusion in which it 

A 

was involved or from the misrepresenta¬ 
tions made on the one side or the other, 
as it ought to have been, and that 
injustice has been none to either side.” 
It is nbt very material for our present 
purpose to examine whether in this case 
the settlement bf account was of the 
first or the second kind ; because it is 
quite clear that it cannot be re-opened 
tcxccpt on the ground of erfors or on 
the ground o! fraud, mistake ot collu¬ 
sion none of which \ya8 alleged by the 
Plaintiff in the Court below. He has 
on the other hand, acquiesced in the 
accounts ever since November 1900. 
It is shown that the aedbunts which 

t 

were delivered to him at that time were 
thoroughly examined and that every 
opportunity was given to him for ioFesti-* 
gation. Under these circumstances, it is 
Impossible for him to proceed on, the 
assumption that no accounts have ever 
been rendered. It was suggested how¬ 
ever in reply by the learne*d vakil for. 
the Appellant that an examination of the 
accounts on the record shows that there 
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are errors. We are unable to hold that 
the Plaintiff is entitled to take up this 
position at the present stege of the base. 
It pannot be disputed t^bat if a settled 
account is Impeached for errors, parti¬ 
cular errors must be stated and proved 
and that the same rule bolds even when 

•I 

the account is Settled “ errors excepted.” 
[Parkinson v, Hanbuip{9), Kinsmen v. 
Barker (11)]. As observed by Lord 
Chelmsford in the former of the^e cases, 
“where a party, seeks to open a settled 
account, there must be some direct, 
distinct and specific averment of errors 

I 

to entitle the party to open the account.” 
Having regard to the circumstances of 
the present case, it was specially neces¬ 
sary for tlie Plaintiff to state in his 
plaint the particular items of the account 
which he challenged. The accounts have 
been spread over so many years and they 

Ip 

were thoroughly examined by the 
Plaintiff that even if any errors were 
shown the Court would not be inclined 

I < 

to re-open ihe accounts In their entirety , 
the utmost which the Court might'* have 
done would have been, not to give leave 
to surcharge and falsify generally but 
only to rectify particular items. [Two 
Qoed V. Swanston (12), Maund v. Allies 
‘(13).]. The Plaintiff, however, has done 
nothing of the kind here. He com¬ 
menced the action On the a^umptigo, 
that no accounts bad been rendered : in 
fact, he ignored the settled accounts. 
The case proceeded in the Court of first 
instance upon the question of the liabi¬ 
lity of the Oefendaut to render an 

(9) L. R. 2 H. L. 1 11867). 

(11) 14 Ves. 679 (1808). 

(12) 6 Ves. 486 (1801). 

(18) 6 Jur. 860 i 62 R. B. 866 (;8i0). 
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aoooaot aad the appeal has*been argued 
before ua preoiselj on the same 'footing. 
The learned *Takil for« the Appellant in 
hie reply eu^gested for the hret time 
that the case might be tried upon the 
assumption that tfiere was settled account 
between the parties which ought to.be 
re opened on the ground of errors. To 
alUrw the Plaintiff to change bis case 
at this stage of the proceedings would 
be obviously unfair to the Defendant. 
If the Plaintiff had. taken up in the 
Court below the position which he now 
seeks to adopt, the Defendant would 
hav^ obtained an opportunity to esplain 
the accounts and we are by no means 
satisfied that if 'such a case* had been 
set up on behalf of the Plaintiff, the 
Defendant might not have satisfactorily 
explained what *are now .alleged to be 
errors in the accounts. In our opinion 

the Plaintiff is nbl entitled to convert 

• • 

the suit into one for re;opening the 
accounts on the ground of errors con¬ 
tained therein.. We* must'consequently 
hold that the accounts which were 
rendered to the Plaintiff in November 
1900, which were examined by him in 
detail, which according to him showed 
that he had overdrawn to the extent 
of Us. 700 and which have been sitb- 
ssquently* acquiesced in by him, furnish 
a complete answer to the claim for ao 
oounts*put forward in the present litiga¬ 
tion. 

• 

We desire to point ou^ that the mode 
in which this litigation has been conduct¬ 
ed has led to a great deal of waste of 
time. Where a person seeks an account 
from /mother aReged by* him to be hli 
agent the first question to be decided is 
the fattum of the agency. If that ques¬ 


tion is decided in favour of the Plaint|pf, 
the next question to be tried Is whether 
the Defendant as agent is liable to be to 
call upon to account. If he ansi^ers that 
accounts have been settled between him 
and* his principal .that question ought to 
'* be fried next. If the accounts have not 
been settled, they*bave then to be taken, 
lu suits of this description if liability, to 
account is denied, that is the funda¬ 
mental* question* to be trie^ first. It is 
only after an advene decision upon this 
question against the Defendant that be 
may be called upon to render aa account. 
If this procedSre bad been followed as 
laid down by their Lordships of tlie 
Judicial Committee in Hnrri Nath Rai 
V. Krishna Kumar Baks^i (M) a great 
many irrelevant questions put to the 
witnesses fn exanvination-in-chief and in 
oross-examihation, might hAve been 
avoided. 

In the view we taka of the matter the 
claim of the Plaintiff Is entirely unfound¬ 
ed and has been rightly dismissed by the 
Subordinate Judge. The appeal^oq^e- 
quently fails and is'dismissed with costs. 

Appeal dismissed. 
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Partition, suit—Court Fees Act (F// of 
1810\ Sch. Jlf Art. 17—Fixed fee or ad va¬ 
lorem fee. 

(U) I. L. R. 14 Oal. 147 (1M6). 
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A suit for partition of joint property 
is governed by Sch. II, Art. 17, cl. vi of 
the Court Fees Act aAd the plaint is pro¬ 
perly stamped, if a Court-fee of ten rupees 

is paid upon it. A piere denial on the 

<1 

part of the Defendant as to Plaintiff's 
title and pdlsessioh does not convert ’’the 
suit into one for declaration of tide and 
recovery of possession; the Plaintiff is 
entitled to maintain a smi’< for partition, 
if his possession to some part of thr Joint 
property is admitted or .established, but if 
it is established that he is not in possession 
at all of. any portion vf the joint pro¬ 
perty, that there has bttn a complete 
ouster, he must sue for recovery of posses¬ 
sion and partition and pdy ad valorem 
Court-fees upon a plaint approps'iately 
framed for the purpose. 

This was an appeal preferred on the 
16th of M-y 1907, against the decree of 
M. Smither, Esq., District Judge of Zillah 
Shahabad, dated the 19th of March 1907 
and, the 2ad of April 1907. 

The facts fully appear from the judg¬ 
ment. . 

Babus Mahendra Nath Roy and Kul- 
want Sahdy tor the Appellant. 

Babus Umakali Mukkerjee and Raghu 
Nath Singh for the R^spoadents. 

• 

The Judgment of the Co\mT was as 

r 

follows:— 

On the Slat March 1905, the Plabtiff 
commenced the action, out of .which t]ie 
present appeal arises, for partlflon of 
properties moveable and immoveable, 
which he alleged, were jointly owned and 
possessed by a joint Hindu family* of 
which he and the Defendants* were the 
members. A Court-fee of Rs. 10 was 
paid upon the plaint, and the suit was 


instituted in the Coart of the Subordi¬ 
nate Judge of Shahabad!. It was subse¬ 
quently transferred by the District Judge 
to his own hie and some evidence was 
taken'by him, but again it was retrans¬ 
ferred to the file of the Subordinate 
J udge, before whom the remainder of 
the evidence was adduced by the parties 
without any objection. After the close 

of the case, however, the Defendants 

( 

objected that the District Judge had no 
power to retransfer the case to the Sub¬ 
ordinate Judge, and that the latter, con¬ 
sequently, had no juricdlotlon to hear lb. 
The Subordinate Judge overruled this 

f. 

objection, and made the usual prelimi- 
nary decree for partititfii. The Defend¬ 
ants then appealed to this Court, and 
repeated their objection as to jurisdiction. 
This objection was allowed to prevail 
[Ramcharittar Ray v. Bidhata Ray (1)]. 
The decree of the Subordinate Judge was 
set aside and the case was sent back 
to the District Judge for trial. Before 
the District Judge, two new Issues were 
framed at the Instance of the Defendants, 
namely, first ; Is the Court-fee paid by 
the Plaintiff sufficient ? and, secondly. Is 
Plaintiff in possession of the properties 
in suit, if not, is the claim for parti¬ 
tion tenable? Subsequently, the parties 
agreed that the evidence taken by the 
Subordinate Judge should be received, 
as if it bad ,beeD adduced at the hearing 
Joefore the District Judge. Some addi¬ 
tional evidsKoe also was adduced. The 
learned District * Judge then held, that 
only a small part of the property in suit 
was admittedly joint property ; that the 
remainder was denied ..to be joint pro¬ 
perty, and that there was no proof, that 
(1) 10C,W. N. 802(1800). 



VOL. XII.] 


the.calcutta weeklv notes. 


39 


Bidhata Rai V. Rah Charitbb Rai. 

the Plaintiff was lb possession of the 
whole of the •(fisputed properties. In 
this view of *tbe mattfr, he held, that 
partition could be decreed only in respect 
of the undisputed properties; that In 
respect of the disputed properties, the 
Plaintiff must ask for declaration of ti^le, 
recovery of possesion and partition, and 
thjt consequently, ad valorem^ Court-fees 
must be paid on the plaint. The Plain¬ 
tiff was then called upon to pay addi¬ 
tional Court-fees, and to pay fees for the 
appointment of a Commissioner. Upon 
his* failure to do* so within the time 
specified the suit* was dismissed >wltb 
costa. 

The Plaintiff h&s now appealed to this 
Court, and on his behalf, the decision of 
the District Judge hag been challenged 
on two grounds, namely, firtt, that ade¬ 
quate Court-fees were paid on the plaint, 
and, tecondly, that Tf the Court-fees were 
Inadequate, the question ojught not to 
have been allowed to be raised at that 
late stage of the^litigation. 

In* support of the first contention 
reliance was placed by the learned vakil 
for the Appellant upon the cases of 
Ragendro Loll v. Skama Churn (2), 
Kiriy Churn v. Aunath Nath (3). and 
Mohendra Chandra v. Athutoth^ (4^. 
These oases are founded on the principle, 
that a suit for partition of joint property 
is not a suit for recovery of»pos8esslon 
and is governed, not by sec. 7, sub-sec. . 
(iv), cl. (6) nor by sec. 7, sub-sec. (v) of 
the Court FetfS Aot^ buf by Art. 17, cl. 
{Hi) or cl. (vt) of Soh. II of that Act. 

The learned vakil for the Respondents 

• • 

<2) 4 0. L. R. 417 (1879). 

(8) I. L. R. 8 Cal. 767 (1882). 

(4) I. L. R. 20 Oal. 762 (1808). 


« 

on the other hand contended, that a spit 
for partition is In substance, a salt to 
enforce the right to share in any pro¬ 
perty, on the ground that is joint 
family property, which is governed by 
sec.* 7, sub-sec. (/v), cl. (6). In support 
" of fhis view, he relied u*pon tlie case of 
Reference under the Court Feet Act (6). 

It may be conceded, that if the mat^^er 
were ret Integra, there might be room for 
considerable discussion. But after a 
careful exaralnatien of the arguments 
addressed to us on both sides, we are not 
prepared to disSent from the* rule em¬ 
bodied in tbS cases cited on behalf of 

• 

the Appellant; nor>are we prepared to 
disturb what has been the uniform prac¬ 
tice of our Courts ever |lnce the Court 
Fees Act of P870 was passed. As ob¬ 
served Jby tie learned Judges who decided 
the case df Ragindro Loll v. Shama 
Churn (2) the effect of a suit for parti¬ 
tion is not recovery .of possessiob, but 
to alter the form of enjoyment of jqjnt 
property by the co-owner. Strictly speak¬ 
ing, the value of such a suit is the^al«e 
of tha convenience o*f thewohange of the 
form of enjoyment, if indeed such relief 
is capable of any valuation. A similar 
view was taken |jy Sir Richard Garth in 
Kilty Churn v. AunatA*iTatA (3) where 
the* learned*Chief Justice stated that a 
00 owner, who is already in possession of 
bis share, obtains, by partition, a divided 
instjead of fin undivided share; it is im- 
poB8ible*for a. Plaintiff to put a market 
value upon this change in the nature of 
bis property. The view thus indicated 
was’adopted by Petberam, C. J., and 
• 

(2) 4 0. L. R. 417 (1879). 

(3) I. L. R. 8 Cal, 767 (1882). 

(6) 4 M. L. J. R. 110. 
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N^rrla, J., In Mohendra Chandra v. AiAu- 
toth (4). 

In that case, as here, there was a dis¬ 
pute between the parties as to what 
constituted the joint, family properties. 
The title of the Plaintiff to share in idany 
of the properties Included In the plaint ■ 
was denied by the Defendants. It was 
rujed, that the suit was maintainable 
upon payment of a Court-fee of ten 
rupees and it was pointed out, that for 
the purposes of the stamp duty, the 
cause of action alleged in tiie plaint and 
that alone must be looked at. If the 
only relief sought is the partition of 
property, which the Plaintiff says is 
family property, and of which he says, 
he is in possession jointly with others, 
because the possession of one member 
is the possession of all, the suit is for 
parlltlonf and the plaint has to be 
stamped, as in a partition suit. 

This view appears to us to be based 
U[>on a reasonable construction of the 
provisions of the Court Fees Act. The 
contrary view maintained by the learned 
Judges of the Madras High Court in Rt- 
ference under tfie Court Fees Act (5) does 
not appear to us to lie founded on prin¬ 
ciple or supported by ^ the language of 
sec 7, sub-sec'. (iV), cl. {b) of the Court 
Fees Act which Is applicable to a suit to 
enforce the right to share in any prO' 
perty on the ground that it Is^ joint 
family property. This claup seems to 
refer to a suit for joint gossesclon and 
not to a suit for partition. Nor are we 
prepared to accept the construction plalced 
upon that provision in Velifv. K^mara 
Velu (6). Besides, if reliance is placed 

(4) I. L. R. 20 Cal. 762 (1893). < 

(5) 4 M. L. J. B. 110. 

(0) I. L. R. 2« <Mad, 239 (1896). 


upon sec. 7, sub Beo.«.(fv), ol. (6),*the diffi¬ 
culty is not removed, because partition 
may be claimed of joint property which 
is not necessarily joint family property. 
On these grounds, we must hold that a 
suit for partition of -joint property is 
governed by Sob If, Art. 17, cl. (vi) of 
the Court Fees, Act,' and the plaint is 
properly stamped, If a Court-fee of„ten 
rupees is paid upon it. 

The question next arises, whether this 
wule is affected if the Defendant raises 
any question of title. Such a question 
may be raised in one of two ways; .the 
Defendant may deny, that some of the 
properties in respect.of which partition 
is claimed, are joint properties, or the 
Defendant ruay question the extent of 
the share .of the Plaintiff in some or all 
of the properties. If a questlon of title 
is raised, it is not denied that the Court 
is competent to adjodicate upon it, but 
it is contended on behalf of the Respon¬ 
dents, that this alters the nature of the 
suit, that the effect of the denial is to 
convert the suit into one for declaration 
of title and recovery of possession and 
that, consequently. Court-fees must be 
paid ad valorem on the plaint. The argu¬ 
ment in substance is, that the scope of 
the suit Is to be determined not upon 
the plaint but upon what may be the 
eventual allegations of the Defendant, 
with the.result, that a dispute as to 
title raised not bond fide but merely as 
a sham, intended to delay and embarrass 
the Plaintiff, Converts the suit into one 
for declaration of title and recovery of 
possession. In our opinion, there la no 
substance in this contqptlon. The Plain¬ 
tiff is entitled to maintain a suit for 
partition, ,ff h|# pof^Msfpn to some part 
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• 

of the joint projgerty is admitted or 
established. It* is essential, that be 
should be in actual or constructive pSs- 
sesslon of the ‘properties, and whether 
be has such possesjion or not, is to be 
determined in view of the principle, that 
the possession of one co-owner Is primd' 
facie the possession df all Ahe cq-owners, 
and his possession must be ^presumed to 
be in conibrmity wit},) his right and title 
as co-owner. If it is established, that, 
he is not in possession* at all of any 
portion of the joint property, that there 

has been a complete ouster, he must sue 

• 

for recbvery of possession and partition 
and pay ad va/orem.Courttfees upon a 
plaint appropriately framed for the pur 
pose. This follows from the principle, that 
partition signifies the transformation of 
joint possession into separate •possession 
If, however, the possession of the Plain¬ 
tiff is admitted or established over»\vhat 
forms part of the joint estath, the suit 
does not cease to be une for.partition, 
merely because tlte Defendant denies 
the title of the Plaintiff to a share of 
the estate or to specific lauds of the 
estate, and asserts a hostile title and 
adverse possession therein. 

The true distinction between the two 
classes of cases, is that, in the one class, 
the Plaintiff really praj-s for ejectment, 
in the othe^ he olairas.a division of lauds, 
of part of which he is in actual occupa¬ 
tion, and over the remafiider which 
he is in constructive possession through 
bis oo-owners. This distinction is amply 
borne out by the oases of Bolton v. 
Bolton (7), Slade v. Barlow (8), Potter 

(7) L. R. 7 Eq. 298 note (1868;. 

(8; L. R. 7 Eq. 29G (1869;. 


V. Waller (9), Qiffard v. Williamt (10) 
and is identical with that taken in the 
cases of Balvant v. Nana (11) and 
^Waliullah v. Durga^ Pratad (12). No 
doubt,* *the ditference between the juris- 
dlptiooH of Courts of common'iaw and 
Courfs of Equity ip England does not 
obtain In this country, by reason of 
which a party out of possession cannot 
ordinarily .get a djsputed question of 
Jegal title litigated in g. Court of Equity. 
But there is no foundation for the con¬ 
tention, that mere* denial of the ytie of 
the Plaintiff converts a suit for partition 
into a suit for possegsion. If the con¬ 
trary view were maintained, It would 
obviously lead to endless confusion. 
1’hore might be numerous defendants 
in a suit for* partition, and they might 
not all be agftol as to the titje and 
po-sscssion of the Plaintiff. The Court 
in Lhfe view would have to hold a preli¬ 
minary inves'igation of the properties 

as to which the title of the Plaintiff was 
admitted or established. The Cour> 

would also have to d«termine the pro- 

• • * 

pertles of which the Plaletlff was In 

possession ; and if the*Plaintiff was called 

upon to pay nd valJf em Court-fees upon 

the other propertie*, a»det»rmination of 

their value might not improbably become 

necessary. In (fins way, the majority 

of the questions in controversy between 

the parties would have to be tried out 

before* the. Court could determine the 

preliminary question, whether adequate 

Court-fees had been paid upon the plaint. 

Upon ^reascAi and principle, therefore, 

• (9) 2 Deg. & Sm. 410 (1818). 

(10) L. R. 6 Ch. App. 546 (1870). 

(11) I. L. R. 18 Bom. 209 (1893). 

(12) I. L. R. 2S All. 340 (1906). 

6 
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^ we are not prepared to dissent from the 
view taken in Ijhe case of Mohendra v. 
Ashutoth (4). The fundamental rule is 
that partition is not a substitute for eject¬ 
ment, because partition implies an existing 
joint ppssessipn and enjoyment, to be 
converted into possession In severalty. 

C‘ 

[Glaph V. Bromagham (13), Florence v. 
'Hopkins (14)]. When, therefore, the 
Plaintiff. has possession of what is a 
portion of the joint estate, a denial of 
the extent of that estate or of the 
quantum Plaintiff’s Interest therein, does 
nob convert the suit into one for recovery 
< of possession of land. 

If these principles are applied to the 
case before us, what is the position of the 
parties? The Plaintiff is admittedly in 
possession of what is joint .property ; that 
he is a co-parcener with Uie Defendants 
is conceded but it is denied that all tlie 
properties alleged by him to be joint 
properties have really that character. In 
our opinion, the suit as framed is one 
hr partition, and the plaint was correctly 
' stamped. 

It may be observed that the interpre¬ 
tation to which w& adhere is consistent 
with what has be'enothe practice of our 
Courts for a, lo^g sSries of years. To 
adapt to this case the language employed 
by Sir Richard Garth in ^ishori Lai Roy 
v. Sharat Chandra Mozumdar (15), where 
a somewhat similar question was raised, 
suits for partition are of cbnstant bccui'- 
rence the Government rilust have been 
well aware of the construction which has 
been put by the Courts up«ta the. Court 
Fees Act, and if, being aware of it, they 
(4) I. L. K. 20 Cal. 7G2 (1893). 

(13) 9 Cowen. 330 

(14) 1 .SickeU 182. 

(13) I. L. K. 8 Cal, .393 (U.32). 


have desisted all this time, from any 

• # 

legislative action to change the practice, 

that seems a'strong reason for believing 

that they considered the practice to be 

In accordance with.the Intentions of the 

Legislature. This principle is specially 

applicable, where ^he subject of Inter- 
<* 

pretatlon is a, matter of every day oc¬ 
currence. I(^hen we find, that for thirty 
years, if not longer, a law whicl imposes 
a heavy tax upon litigation hfs received 
a particular interpretation in favour of 
the suitor, and a course of practice has 
prevailed for years in accordance with 
that interpretation, any Court of Justice 
ought to be vary slow to change that 
interpretation or course of practice to the 
prejudice of the suitor, unless it sees 
clear and weighty reasons to the contrary. 
To such a case, the maxim fittingly ap¬ 
plies, optima enim est legis interp^ es eon 
suetu'lo, or in the words of Lord Coke, 
that exposition shall be preferred which 
is “approyed by .constant and continual 
use and experience.”* [See the observa¬ 
tion of Lord Brougham in Dunber v. 
Roxhurghe (16)]. The first contention 
urged on behalf of the Appellant must 
consequently prevail. 

In view of the opinion we have expressed 
on the first question, it is not; necessary to 
consider the second point taken on behalf 
of the Appellant, namely, thatvthe Oourt 
below ha*d no jurisdiction after remand to 
raise a question as to the deficiency of 
Court fees pay! on the plaint. There has 
been some divergence of judicial utter¬ 
ance as to the stage up to which an 
objection as to the deficiency of Court- 
fees may be taken. It was held by the 
learned Judges of the Madras High 

(IG) 3 Cl. k F. 335 at p. 354 (L835). 
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Court in Valambalamnial v. yythilinga 

(17), that where in»a second appeal, it 

• 

is discovered th^ by mistake insufficient 
Court-fees had been paid, \)n the plaint 
and on the meMoratidiim of appeal •in 
the lower Courts, it competent for the 
High Court to direct payment of such 
deficiency within a tirve to be fixed. The* 
contrary view appears to l:w.ve bepn taken 
by thfe learned Judges of tl^e Allahabad 
High Co«rt In Wilayat AH v. Uviar 
Darat AU (18) while in Mahadei v. R<mi 
Kithtn Dm (19), the Oburt was equal¬ 
ly divided in opinion upon this point. 

• ^ 

Apart from the general queatinn, how- 

• 

ever, of the effect of sec. 28 of the Court 
Fees Act, we are aa^’sfied fiom the pro¬ 
ceedings in the present suit, tliat when 
the order of remand was made by this 
Court on the last occasion,*it was*not the 
intention, that the Defendants should be 
at liberty to raise iji bar a plea of ’ this 
description. No doubt an objection as 
to the insufficiency of Court-fees had 
been taken in the written statement of 
the Defendants, bu\ no issue was direct¬ 
ed to the question, and the objection 
was apparently not even mentioned dur¬ 
ing the trial. The Subordinate Judge 
gave the Plaintiff a decree on the merits. 
The Defendants appealed to this Court ^ 
and paid a Court-fees of ten rupees duly 
on their memorandum of appeal. No 
objection was then taken that the Court- 
fees paid on the plaint was insufficient; 
indeed such objection, if ^alid, could not 
have been entertained unless and until 
those Appellants hafl paid additional 

(17) I. L, R, 24 Mad. 331 (190®); I. L. 

R. 26 Ma* 380 (190(?). 

(iS) I. L. R. 19 All. 165 (1896). 

(19) I. L. R. 7 All. 682 (1886), 


Court-fees on their own memorandum. 
In these circumstances, when this Court* 
made an order for retrial of the suit, 
it would be unreasonable to hold that 
it was intended to leave open such a 
point Avlth respect to which a new issue 
hjd to, be raised. In our* opln>k)n, the 
learnfsd District Jud^e ought not to have 
raised this point after remand at the 
Instance of the Defendants. * 

The result, therefore, is that this 
^appeal must be allowejd, and the decree 
of dismissal made by the District Judge 
reversed. The casois remanded to him, 
111 order thUt he »iay hear the arguments 
of both sides upon the whole evidence 
on tho record as it stands (inclusive of 
the inalerials which were before the 
Subordinate JudgQ at tlie fi*st trial) and 

then decide the case on the merits. 

• 

As regards, the costs of this ^ppeal, 
there can bo no manner of doubt, that 
the Appellant has been harassed by .the 
Defendants by every possibje objection of 
an unsubstautial character. The Appel¬ 
lant will, therefore, have the costs of 
this appeal. He will also have five ^d 
mohurs as costs of the hearing before 
the District Judge«on the 19th March 
1907. The order aiaJe by this Court 
on the last occasion, as.regards the costs 
ante<x>dent to,the remand will stand. 
Under sec. 13 of the Court Fees Act, the 
Appellant Will be granted a certificate 
for refund of the Court-fees paid on the 
memoran^um*of appeal to this Court. 

S. C. S. Can rtmandtd. 
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OOBINDA ChUNDER 
Gupta, Dersree holder, 
Appellant, 


Bbnode Chundbr Dott 

3, J\ily. " , 4 1,.. 

and ors, Applicants, 

^ Respondents. 

. Succestion Act {X of ISO,'), sec.lll-Con-^ 
Hruction of Will—Bequest to daughtei -— 
Absolute estate. 

Where in a Will a legacy was given in 
the following words :—“ On my death, my 
daughter, Swjamoni' who has got sons, 

and who is a resident of . 

shall possess (is owner and possessoi of all 
the rights of gift, sale, etc., in tespcct of 
all my property moveable, and immoveable, 
and on the death of my' aforesaid daughter, 
the sons born of her wonib w.ll equally 
own ali my property," 

Held, upon a construction of the Will, 
that it was the intention of the testator 
to give to Surjamoni an absolute estate. 

This was an appeal preferred on the 
of January 1906, agaimt an order 
of P. E. Cammiade, Esq., OOiciating 
District Judge of Sylhet, dated the Ist 
of November 1905, affirming that of 


Babu Jaminl Kanta B^inorjee, Mnnsif of 
Moulvlebazar,* Ist’Court, dated the 17tii ' 
of May 1905. 

The question which was raised in this 
appeal was as to whether upon, a con¬ 
struction of the Will the testator gave aiji 
absolute estate to his daughter, Gurjamoni. 

In the following portion of the judgment 
of the lower Appellate Court that ques¬ 
tion has been discussed and tl.4 main 
provisions of the Will will‘also appear 
therefrom :— 

“In paragraph (1) of the Will, the 


testator has stated ‘on my death, my 
daughter, .Surjamoni, who has sons, and 
who resides at Monza Dattagram, Par- 
gana Alinagar, will hqjd possession as 
iruslik and possessor of all rights of gift, 
sale, etc., in respect of all my property 
moveable and immoveable j and In the 
event of tlie death of my daughter afore¬ 
said, the sons boxn of her womb will 
become owners of aH my property, taking 
In equal shapes.’ The words that P have 
translated as ‘ in the event of the death 
of’ is—in the text, 
strictly ineanH -in the absence of’ or 
‘ failing,’ and if this paragraph of the 
Will were strictly construed, there is no 
doubt that the testator’s bequest to the 
Respondents, would.be Invalid, because 
be would have conferred a full proprie¬ 
tary tiile to the property on bis daughter, 
SiirjAm'Oni. But all authorities and rul¬ 
ings on Hindu testamentary documents 
agree that the intqption of the testator 
has tK bo gathered from the whole of 
such documents and from attendant 
circumstayces, a/id not merely from any 
single portion of the documeuts. We 
must, therefore, look at the whole of the 
Will for guidance. 

“ In paragraph (3) of the Will, the 
testator directs that his daughter, Surja¬ 
moni, is to maintain another daughter 
Kuiijamoni, and goes on ‘to say that 
should Surjamoni die before Eunjamonl, 
her sons are to opntiuue to" maitftaln 
Kunjamoni. The testator advisedly says 
in this ^paragraph ‘should Surjamoni 
die before Kueijamoni, wI>ioh God forbid.’ 
P'rcni this, it will clearly appear that 
Surjamoni’s demise contemplated In the 
first paragrttph was not contemplated by 
the testator as an event likely tb happen 
in bis lifetime, lu this paragraph also. 
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he u8eB the word to mean death. 

It should be neted that the tei^tator was 
seriously ill at the time of the execution 
of the Will,, as the prefirainary paragraph 
of the Will'states. The Will was made 
when the testator evidently felt that his 
end was drawing near. As a matter of, 
fact, however, he •appejirs to have fived 
for two years after the exeaution of the 
Will. Nevertheless, th^testator’s inten¬ 
tion at the time of the execution of the 
Will what we have to discover; aijd 
from the preliminary paragraph it ap¬ 
pears that the Jestator executed the 
Wil! in contemplation of his approaching 
detftise. 

“In paragrajjh (2) again the testator 
imposes upon Surjamoni, the duty of 
having his sradh ceremony performed ; 
and he also directs h*er to pay, out of 
the estate, a sum of Its. *100 to anotlior 
daughter. No m«ntion is here made of 
Surjamonl’s death, or of her sdn% perform¬ 
ing the duty or paying the*legacy, in the 
event of her dying before the testator. 

“ From this, It will clearly appear that 
the testator did not contemplate Surja¬ 
monl’s dying before him, and that the 
word in the 2nd paragraph refers to 
her subsequent death. 

“This point having been settled, we 
must no^f enquire whether the testator 
intended by the Will, to convey full 
proprietary rights in the ^jroperty to 
Surjamoni or not. It is true that in the, 
second paragraph, the Will, purports to 
convey to Swrjamoni, the power to dis¬ 
pose of the property by ‘gift, sale, etc.,’ 
but at the same time, the testator says 
that Surjamoni is to ' possess ’ the pro- 
perty,* whereas he says that after her 
death, the sons born of her womb are to 


‘ own ’ it. It bsB several times |been 
ruled with regard to Wills in which rflmi* 
lar statements ocoiir with reference to 
bequest to widows, that the estate be¬ 
queathed to the widow, was onl;f a widow’s 
estsfte and 'not a full proprietary title. 
Ir^ the present dase hpwevet the benefi- 
oiary.is not the^ widow, but a daughter 
There is no necessity for me in the 
present case to enquire into the a]'pll- 
cabillt^ of those rulings in the present 
case, although it appears to me that 
the arguments applicable in those oases, 
apply with aln^st equal force here. It 
is suffipcient ^or my present purpose to 
say that if the intention of the testiftor 
is what we have to look for in'" the Will, 
theie can be no he.sitatlon in finding that 
the testator intended th*at his property 
should p»68 to Surjamoni’s sons. Any 
words in the text of the Will Uiat appear 
to make against such a construction must 
be left out of consideration. The use 
of the terms ‘possess^ and ‘own,’ with 
regard to the manner of enjoymenl (Jf 
tlio property by Surjamoni and her sons, 
respectively, conclusively prove Co ”my 

mind what the testator’s*intention was.” 

• 

Bdbus 7'aia J^tihote Chowdhury and 
Gobind Ch'in'ira*Dey Roy for the Appel¬ 
lant. * • 

Babu Ifalini Ranjan Chatterjee for the 
Respondents. 

The Judgment of the Court was as 

• • 

follows*:— 

The question raised in this appeal is 
one of construction of the provisions of 
the'Will le*ft by one Rup Chand. The Will 
bears data the year 1306 corresponding to 
1898. In the first paragraph of the 
Will, the testator said as follows:—“On 
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ray death, my daughter Surjamonl who 
, has got 8 O 1 I 8 and who Is a resident of 
Mouzah DiUtagratn Pergana Alinagore 
shall passess as owner and possessor of 
all the rights of gifr, sale, etc , in respect 
of all my property raoveab'e and' im¬ 
moveable a\id, on the death of my afore¬ 
said daughter, the sons born of hftr 
womb will equally own all rny property.” 
It is this paragraph upon the construc¬ 
tion of which the case really turns, 
There are, however, other paragraphs In 
the same Will which''bear more or less 
upon the matter of construction; for 
instance, Vfhere the testator proviiled for 

I 

th^ maintenance of another daughter of 
his, it being directed that Surjamoui, 
the daughter referred to in the first 
paragraph, shoe Id maintain her and that 
on her (Surjamom's) death, ^ her sons 
would bitndarly maint'’aln her, ail'd also 
where provision was made for the sntdh 
of the testator. Surjamoni obtained 
possession of the estate left by Rup 
phand and contracted debt for the pur¬ 
pose of his siari/i; and, for this debt, 
the a-Lditor brought a suit and obtained 
a decree after •her (.Surjamoni’s) death, 
against the Defendants,^her sons, as legal 
representatives of the deceased, the direc¬ 
tion in the decree being that the decretal 
amount should be realised from the 
assets of the deceased. SuBsequently, 
when in execution of this decree, the 
decree-holder sought to sell a poltion 
of the property left by Rup Chaud, the 
sons of Surjamoni objected upon the 
ground that their mother had only a life- 
interest In the property, am} that the 
absolute estate was in them and that, 
therefore, it could not be sold. There¬ 
upon, the question arose between the 


parties under seo. 244, C. P. C., as to 
whether the property ejttaohed by the 
decree holder could be sold jn execution 
of the, decree in qhestlon, having regard 
to th<i provisions of the Will to which 
reference has already been made. 

, The Will, we may here mention, was 
executed after the Hindu Wills Act was 
passed, and one of thd questions that 
have been discuEned before us is whether 
we should not give efFrct to the provi¬ 
sions of sec. Ill of the Indian Succes- 
sion Act which is' made applicable to 
Hindus by the Hindu Wills Act in the 
matter of the question of title that has 
been raised between the parties. The 
true question, however, that arises for 
our consideration Is what may have been 
the true intention of the testator in 
making this Will ; whether it was his 
intention to give to his daughter Surja¬ 
moni an'absolute estata; for, if such was 
his intentioil, there can be no doubt that 
in execution of the decree obtained by 
the decree-ho'der, he is entitled to sell 
the property which has' been attached 
for the satisfaction of his claim. It 
will be observed that the concluding 
words of the first paragraph to which 
reference has already been made are to 
the effect that, upon the death of the 
said daughter, the vernacular used being 
^14, persons would be the owners of 

his estate in equal shares. A question' 

« 

has been raised whether this uncertain 
'event had refereno'e to any time, during 
the life of the,, testator oje to any time 
after his death. Tne Will seems not 
to have been drawn up by any trained 
lawyer, and it is rather difficult to gather 
what may be the exact time that the 
testator had in contemplation when 
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writing the words to which we l\ave just 

ft' * 

referred. If»there is any ambiguity as 
to this matter, sec. hi of the Indian 
Succession Act would settle the question. 
That section rujps as follows:—“When 
a legacy is given if a specified uncertain ^ 
event shall happea and no time is rfien- 
tloned in the Will for the, occurrence 
of that event, the legapy cannot take 
effectsunless suol^ event happens before 
the psrlod when the fund • bequeathed 
is payable or distributable; ” and one 

of the illustrations given to that section 

• • 

is—"A legacy is, bequeathed to A and, 
in case of his death, to B. If A sur¬ 
vives the testatp’r, the legacy to B does 
not take effect.” Now in t\i 0 present 
case, if Surjamonl had died during the 
lifetime of Hup Chaiid, the* legacy to 
l)is daughter’s sons wonld'certainly take 
effect; but it w^)uld not take'effect if 
she died (as it so happened)*after tlie 
death of Bnp Chand Fiit as already 
stated, the true question .we have to 
determine is not, whether the sons of 
Surjamonl took the legacy under the 
Will, but whetlier it was the intention 
of the testator to give to Surjamonl 
an absolute estate. We are of opinion, 
upon consideration of the several para¬ 
graphs of the Will in question, ’that it 
was his intention to give such an estate. 
And though there is a reference to the 
interest which Surjamoui’s s'ons would 
obtain upon her deaflt, yet we are of’ 
opinion that^this was ^lot intended to 
contract, as it were,‘the character of the 
estate which in the first portion of the 
document is unquestionably given to her. 
In thi« view of the matter, we are of 
opinion that the decree-holder who is 
the Appellant before us is entitled to 


seize and sell the property which was* 
sought to be sold in satisfaction of bis 
decree against the legal representatives 
of Surjamonl, The result is ‘that this 
appeal is allbwed. Each party will bear 
hlf^own costs in tills Court, tvit the Res- 
pbndejit will pay to the Appellant his 
costs in the lower Courts. 

S. C. S, Appeal allowed. 


[CRIMINAL REVISTONAL JURISDICTION.] 

Rbv. JJo.' 970 OF 1906. 


Mitra, J. 

IIOLMWOOD, J. 
1906. 

15, October. 


Sakanbari Debi, 
Petitioner, ' 

V. 

Adaitya Ganouli, 
Opposite Party. 


Regi^tratJon of 1877), sec. 82 — 

Prosecution tinder--Time for orde’^ing prose¬ 
cution—Denial of e.'ccution of a document 
-•Refusal to register — A ppeal from the refusal 
— Limitation. 

9 

On the Petitioner denying the execution 
of a document in favour of A, bef orf^jJ ie 
Sub-f^egisbar, that \fficer^ refused to regis¬ 
ter the document. Thereupon ,A lodged 
a complaint agains^ the Petitioner for- 
cheating under 1^17, I. P. C , ivhich 
was dismissed under %ec. 203, Cr. P. C., on 
the 26th M^Ach 1906. On the 27ih April 
1906, A appealed to the Special Sub Regis- 
terar^ who refected the appeal for not 

having been prefeirei within the pres- 

• • 

crihed period of 30 days from the Sub- 
Registrar’s refusal to register but at the 
same time submitted a report to the Dis¬ 
trict ,Registrar which ultimately led to 
an enquiry with the result that a proceed¬ 
ing was drawn up agoinet the Petitioner 
under sec. 82 of the Registration Act 
{III of 1S77), 



48 THE CALCUTTA WEEKLY NOTES. [VoL. XII. 


Sakanbabi Dedi V . Apaitya GIangbli. 

' Hold —That under the circumstancee 

the Petitioner should not be prosecuted 
under sec. 82 of the Registration Act' 

That the pr (sentatioji of an appeal to 
the Special Registrar after the t'.me 
limited thefefor, against the refusal' of 
the Sub Registrar to register a document 
on denial of execution, does not give any 
locus standi for the institution of a pro¬ 
ceeding for inquiry as to the execution of 
the document. 

This was a rule granted on the 27th 
of Augnsb-1906, against the proceedings 
under sec. 82 of the ll^gistration Act 
pending .against the Petitioner before 
the Joint Magistrate of Midnapur. 

The facts of the case material to the 
report are briefly these ;— 

On the o'h of March 1900 two'docu- 
rnents, dai'cd 2l8t November 1905 ainl 
the 2ud March 1900, purporting to l>av,c 
been executed by the Petitioner in favour 
fjf Addaita Gangnli and Titnrim in 
respect of 18 cottas and 1 bigha and 
lOy-vottas of land respectively were 
presented for registration before the 'Sub- 
Registrar bf Pingla by,.the said Addaita 
and Tlturam. ,, 

The Petitioner admitted the execution 
of the document in favour qf Tituram 
but denied tlie execution (f lt>e docu¬ 
ment alleged to have been executed in 
favour of Addaita and the registration 
of the latter document was accordingly 
refused by the Rural Sub-Registrar of 
Pingla. 

Thereupon on the 26th Ma^ch 1906, 
Addaita lodged a complaint before Mr. 
Monhaotha Krishna Deb, Joint Magistrate 
of Midnapnr, charging the Petitioner 
with cheating under sec. 417, I, P. C., 


but the complaint was dismissed bj the 
Joint Magistrate on the ' 26th filkroh 
1906.' ' 

On the 27th April Addklta QanguH 
applied to the Special Snb Registrar of 
, Midnapur who is authorized by the 
Local Government under sec. 7 of the 
Registration Act U exercise and perform 
it? addition to hi&'own powers and duties 
all the powers and dutieihof the Re^strar 
to whom he is subordinate to establish 

I 

his right to have the document registered. 

The Special Sub-Reg'strar refused the 
application for not having been made 
within 30 days after the making of the 
order of refusal by the Sub-Registrar of 
Pingla bat on the same day he submitted 
the following report to the District Regis¬ 
trar, 

J 

“Tlie accompanying (ieod is a deed 
of Siie alleged to lia'ia been executed 
by SakamLari Debi of Nodhna in favour 
of A(l<l.iita Ch. Gingnli of Nedhna in 
Thana Sabang'on thd 6rdi Augljran 1312, 
The deed was presented by Addaita Ch, 
Gangnli on tl>e March 1906 before 
the Sub-Registrar of Sabang for regis¬ 
tration. Sakambari Dabi, the’ alleged 
executant, appeared before the Sub Regis- 
tra' and denied the execution of the 
deed. Tlie Sub Registrar, thei'efore, re¬ 
fused tlte registration of the deed on 
the 5th March 1906 and reported the 
matter to the District Registrar binder 
sec. 73 of the Registration Act. No 
appeal was preft;rred withi-.i the pres- 
crii>ed time from the date of order of 
refusal. As the registration of the 
document was refused on the ground of 
denial of execution, I think a ju’dlcial 
enquiry is necessary under Circular 
No. 11 of 1893; one of the Deputy 
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Mb. Justice IIolmitood presides at rtiE Fifth 
Calcutta Criminal Sessioua which will hold its sit¬ 
tings from date. 

• 

We reproduce below a short memoir'of the late 
L ord Davey from the pen of Jjord MaonaghtOn and 
published in the pages of the Journal of thuSocitiy 
of Gomparalivt Legislation. 

ThI: question whether an ow^ier of property 
can make a valid enforceable‘contract binding him¬ 
self not to dispose of hie property by will and to 
permit his possessions to descend according to the 
law of intestate succession arose for decision in a 
recent American case {Jones v, Abbott, 81 North 
Eastes Reports 791). It was held in that case that 
such a contract is valid according to law and is 
legally enforceable. The legal consequence of.sucB 
a contract would be that if the owner after making 
the contract, makes a will by which he disposes of 
his property, the dispositions would be null and 
void. ». 

Cl. 66 (2) op the new Civil j^RocEUURE Code 
B ill is intended to cover the cases of sertain persons 
or classes of persons whose sumwary arrest might, 
as in the case of certain railway servants, be 
attended with danger or inconvenience to the public. 
This we find stated in the notes of the Committee 
appended to the Bill. But In the clause itself 
it is the Local Government which is authorised 
to declare with regard to what persons or classes 
of persons arrest under the ordinary procedure may 


• • 

be Attended wlth^ danger. We think the Legls- 
Jature should after coosults^on with the Local 
Gdvernments embody in the Bill the name of the 
several classes of’persons answering to the above 
description. The Local Government, may however 
be empowered with the previous sanction of the 
Government of India to declare any other person 
or classes of parsons to whom the same privilege may 
be extended. • 

According to cl. 60 op the Bill, amongst other 
propertie’s such* personal ornaments of women as, in 
accordance with religious usage should ifot be parted 
with cannot be attached In execution of a decree 
for money. But according to religious usages 
amulets or articles of a similar nature are worn 
by men also i^icb they are loth to part with 
from rellgipus scruples and these may also be 
exempted from attSchment, It will, no doubt, be 
always open* to the Court to *con8ider in any case 
whether an article is being used bond fide as a 
peponal ornament or amulet of the above descrip¬ 
tion and to refuse relief whenever it Is made out 
that an attempt is being ihade to evade jegal process 
under cover of this provision. * 

According to cl, *59 where / judgment-debtor 
has been committed to th# civil prison the committing 
Court may release him on the ground of his sufer- 
ing from any serious illness. We think that powers 
should be given ff) the Court to excuse a person 
from being sent tt) jail on,a similar ground. When 
an application is made for the arrest of a debtor 
and the CoutE Issues notice on the latter to show 
cause why h^ should not be arrested he may be 
allowed to prove illness or advanced age or failing 
health'as a ground for being excused. 


A BILL TO AMEND AND lUPPLHMENT THE BENGAL 

Tenancy Act will shortly be introduced In the* Legis¬ 
lative Council of the Lieutenant-Governor of Eastern 
BengaVand Assam. From the Bill as published in 
the Eastera Bengal and Assam Government Gazette, 
'we find that the changes recently made In the Ten¬ 
ancy Act by the Bengal Legislative Council by the 
Bengal Act I of 1907 have been bodily adopted Jby 
the Legislative Council of East Bengal. 


13 
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On a oompabison of the Bill with tee Bengal 
Act I of 1907, we find that only such superfluous 
matter as the definition of Calcutta hSiS been left out 
In the Eastern Bengal and Assam Bill. TVhile com¬ 
menting ^ on cthe Bill before the Bengal Council, we 
fully discussed Its provisions and suggested certain 
additions and alterations some of which were adopt¬ 
ed. Some of the suggestions which were not given 
effect to and whioE we think might with advantage 
be adopted we would not at all press before the 
Eastern Bengal Council. Uniformity in the statutory 
law of botli the Provinces, spe'oially in the l^w of 
land-tenures is of far greater importance than .im¬ 
provement in the substance on wording'of any 
particular provision or provisions. We would there¬ 
fore suggest to the non-official members that they 
should not try to improve on the Bill. The Bill as 
drafted should be passed into law without any altera¬ 
tion whatever. The confusion that is likely to arise 
in the rights and liabilities and in the interpretation 
of the law in case of any difference in the provisions 
of the Bengal Tenancy Act in tlie adjoining pro¬ 
vinces has more than once been poinVed out by us in 
these colutfins. The Eastern Bengal and Assam 
Government has done wisely in reproducing verbatim 
the Bengal Act I of 1907. 


BdT we cannot help OB3BRVINU THAT MEASURES OF 
this kind dernonstrs'-e conclusively that the Partition 
of Bengal has unnecessarily duplicated the legis¬ 
lative machinery for one and the same Province. 
If the function of the second Legislature be only 
to copy the measures tlisS: are passed in the Bengal 
Council lib reasonable grounds oan be advanced for 
the necessity* of a second Legislature. Judging by 
the work dwini»-or contemplated by the uew Legis¬ 
lature such as the Court (jf Wards Araendraeut Act, 
or the Bengal Tenancy Amendment Bill, it cannot 
but be said that a Legislaturi at Dacca is a mere 
surplusage. ’ . 


We may also be pardoned for pointing out that 
the Bill In question also lends suppoi^b' to our sug¬ 
gestion that so long as the Partition lasts it is 
preferable that measures which affect both Bsngals 
should be brought up before the Legieiative Council 
of the Government of India; for it is'both a waste* 
of time and energy to get the same measufe passed 
through two local Coancils. Further, in the case 
of any discrepancy in the laws in the adjoining 
provinces arising from legislation by ^wo Legisla- 
turee, the Courts will find it difficult to rAsonoile 
them and the Supreme Council will surely have to 
intervene to restore uniformity in the laws affecting ‘ 
the SBme people. So looking at the anomaly of a 
second Legislature from this point of view as well 
it is not possible to justify its existence. 


THE LATE LORD DAVEY. 

[Oontrihvttti by The Right Hon. Lord 
Maonaqhthn, G.O.M.G.] 

Even now, after the lapse of some months. It Is 
difficult to measure tbo' loss which the highest Courts 
of this realm and the whirls domain of English law 
havp suffered by the death of Lord Davey. It was 
not given to him to fulfil the promise of his earlier 
. days” and to reach that position which at one time 
we all thought he w^^ destined to attain. But at 
least he is secure in the reputation of a consummate 
advocate, a great master of equity, and a courteous, 
patient, and most learned judge. 

Lord Dsvey’s professional career began and ended 
within the liq'its of my own, so that of men now 
living few, if any, have had better opportunities of 
judging of his ability and work. It is no little 
satisfaction to me, if I may be forgiven for speaking 
of myself, to be permitted to offer a tribute of 
admiration and affection to the memory of so old a 
friend and so valuedia colleague. 

I met Horace Davey first in the chambers of the 
late Vice-Chancellor Wlokens, where I had been a 
year or two before. I recollect being told by my 
master and his that 'at last he had found a pupil of 
whose success be felt assured. His confidence was 
certainly not misplaced. In a very short time 
Horace Bavey gained a commanding practice behind 
the Btr. But it was not until he took silk—a step 
on which he ventured with strange misgiving and 
much hesitation—th.st he outstripped all his com¬ 
panions in the race. 

Not long after Davey became a Q.C. I well re¬ 
member being in Court one day when a case was 
at bearing! which' created a great stir atthe^time. 
The famous question of Lord St. Leonards’ missing 
will was in debate. It was only as an onlooker and 
an idler that 1 was there. The Court was crowded. 
The front, row was crammed with leading counsels 
from the Court of Probate, the Common Law Courts, 
and tlie Equity Bar. There had been a good deal 
of talk going on for some time and no little repeti- 
/.ion. The judges were getting impatient. Every¬ 
body was beginning to feel ralher bored when Davey 
rose to address the Court. He was so self-oomposed, 
his language was so well chosen, his, argument so 
lucid and,concise, that the attfention of every one 
present was riveted at once. I have always thought 
it was one of the best things I ever heard done. 
From that time onwards, until he became a judge 
more than twenty years later, there was no case of 
Importance in the‘Court of Chancery In which he 
was not retained. In the House of Lords and the 
Privy Council his services were no less in request. 
He was nerer dull ,,or tedious. He always knew 
his case thoroughly. Nothing eame amiss to him. 
Nothing was too small for his attention. Nothing 
was too great for his powers. He seemed as much 
at home In arguing a point of practice as be was 

14 
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In explaining a complicated invention or iiluetratlng 
and applying one of the great princrplee of equity 
ov dealing with the ^myiterlee of ecolesiaetical law 
or Borne constitutional question before the Privy 
Council or the Committee of Prlfileges.* 

During the short time he sat in the Court of 
Appeal the reputation qf that tribunal, high as it 
was, was largely increased. Ani no one knows 
better than one of his colleagues how much he added 
to the strength of the’ House of Lords and tb 9 
Privy Council, or what weight of authority was lost 
and what wealth of learning perished when the grave 
closed over the moat accomplished lawyer of ,hi8 
day.— Journal of the (Society 9/ Comparative Legit- 
lation. ' t 



^iUt 0f Casts, 

p'eivy councjl. 

[Appeal pbom Odoh.] 

. Babp Mahomed Ewaz Ali 

Lord Kobebtson. • Khan, Plaintiff, 

Lord Collins. • Appellant, 

Sir Arthur Wilson, v. 

1907. Mahebhar PepiSHad and 

29, October. others, Defendants, 

. liespondeuts. 

Pnvg Council—Special leave, petition 'for—Final 
Older of a Revenue Court, if appealable — Conmis- 
lioner or Board of Revenue, if final Court. 

This was an application for'special leave to appeal 
under the following circumstances. 

The Petitioner, Mahomed Ewaz All Khan, is the 
talukdar of Mahona in Oudh which includes a village 
called Gadaria Dih. , 

At regular settlement Respondents’ predecessors 
had claimed an under-proprietary right in that 
village This ended in a lease being granted by the 
Financial Commissioner on 6th January 1889 for 30 
years. 

On expiry of the 30 years Petitioner issued notice 
under Oudh Rent Act (XXII of 1886) of ejectment. 
Respondents then brought a suit in the rent Court 
for cancellation of Ihe notice. Finally by order of 
Board of Revenue of 22Dd July 1899, the notice was 
cancelled and Petitioner rernltted to Civil Court for 
determination of rights of Respondents.*- Petitioner 
then instituted a suit in the Ci^l Court and was, 
successful in that suit and it was declared that Res¬ 
pondents had no unde|-proprletarjr interest in the 
village. But those Courts dfd not determine whe¬ 
ther the lease was for 30 years or a perpetual one, 
the rent alone being fixed for the term of 30 years. 

Respondents had appealed to JE^is Majesty in 
Council from such decrees* against them and tbek 
appeal was pending. 

On obtaining the said decree from the Court of the 
Judicial Commissioners of Oudh, Petitioner issued 
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a fresh police of ejectment which was again contest¬ 
ed by the» Respondents in the Court of the Deputy 
Commissioner of Sultanpur, which Court on the 9th 
May 1906 tukde a decree canoelllng the said notice 
on the ground that ftie Respondents were perpetual 
lessees of the said village; and the saiH decree was 
confirmed on appea] by the Court of the Commis¬ 
sioner of Fysabad by decree made on the 13th 
August 1906. 

Against the said decree of the'Court of the Com- 
mi^ibner o5 Fyzabad Petitioner appealed to the 
Board of Revenue.for the United Provinces of Agra 
* and Oudh and the said Board on the 2ud January 
1407 (dismissed petitioner’s appeal on the ground 
that the Appellate Order by the said Commissioner 
was final and not open to appeal under sec. 116 of 
Act XXII of 1886 as amended by sec. 49 of Act XX 
of 1890. 

As the questions involved in the appeal were 
questions of law and the value of the subject-matter 
of the suit is over Rs. 10,000, Petitioner on the 
22nd January 1907 applied to the said Commissioner 
for leave to appeal to His Majesty in Council against 
the said decree dated the 13th August 1906 and 
on the 2,^th May 1907 leave to appeal was refused 
by an order in terms followingAs there has 
been an appeal to the Board of Revenue in this case 
this Court is clearly not a'Court of Final Appellate 
Jurisdiction under sec. 595 of the Code of Civil 
Procedure. The .application therefore is dismissed 
with costs.’,’ ^ 

Mr, DeGiuyther for the Appellant contended that 
lyider the circumstances and considering that the 
Respondents had an appeal pending as regards this 
same property he had a right of appeal to His 
Majesty in Council. ' * 

Mr. C. W. Arathoon opposed on the ground that 
the Petitioner had appli^ to th^^ssong Court, not 
to the Court of Fiufal Appellate Jurisdiction. Leave 
was granted on a deposit of X150. It was under¬ 
stood that this ajjpeal will be hfeard at the same'time 
as the appeal pending between the same parties. 

C. W. A. ^ Leave granted. 

jOALCUTTA HIGH COURT. 

R&cent decisions not yet reported. 

. (Th« Important oaies to b« (oUp reported hereafter.) 

Criminal Rsvisional Jurisdiction. Before Caspers* 
and Chitty, JJ. Criminal Revision No. 1036 
* OF 1907. JAJNARAM and 6 others, Petitioners 
« ». THE EMPEROR at the prosecution of 
*BHOLARAM KOCH, Opposite Party. 30|h 
Septbmber 1907. 

Cnmtnaf Procedure Code, tec, 2S9—Joint trial of 
teveral pertont not accused of the same offence — Trans¬ 
action — Subsequent. 
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The facts are briefly these 
The complainant, Bhola Koch, was 8led|ling with 
his young wife Bibhi Koohini in bis house on the 
night of the 20th April last. In tho latter part 
of ihe night the Petitioner *No, 1 Jajnaram, a 
neighboua, btoke into the house, seized Bibhi and 
^ pressed her down. She raised an alarm and her 
husband awoke and seized Jajnaram. The neigh¬ 
bours, who came afterwards, tied Jajnaram to a 
post inside the house. Information was then sent 
to the thana. In the meantime*the six other'Petl- 
tioners came to the house of tlip complainant, res¬ 
cued Jajnaram, ussaTflted Che complainant, seized 
him and dragged him to the house of Jajnarim 
where he was kept confined. T^e Police after In¬ 
vestigation seqt up Jajnaram for trial under sec. 456, 
I. P. C., and all the 7 Petitioners including Jajnaram 
under secs. 224, 225, 342 and 147, I. P. C. These 
7 men were jointly tried, Jajnaram on charges under 
secs. 224 and 342, I. P. C., afid the others under 
secs. 225 and 147, I. P. C., and were convicted. 
They preferred an appeal to the* Sessions Judge 
which was dismissed. This rule wsys issued to set 
aside the copviction on the ground inter alia that 
the trial was illegal because there was misjoinder 
of the different accused on different charges. 

Their Lordships observed 

"The precise irregularity complained of is that 
the first Petitioner Jajnaram Koch cobid not be tried 
on the charge under sec. 342 aipng witfi tb§ other 
Petitioners as against them no such charge was pre¬ 
ferred. That charge related to the confinement of 
the complainant, Bhola, after the rescue of the first 
Petitioner had been completed and the common 
object of the unlawful assenvbly had borne its fruit, 
.that is torsaj, the confinement of Bhola was a 
subsequent transaction for which the first Petitioner 
ought to have^^i separately tried. 

We are reluctant to order a retclal considering the 
length the proceedings havq already gone in the 
Courts below. But ?fe must administer the Code as 
we find it. Sec. 339 of theCodq or Criminal Proce¬ 
dure does not warrant the joint trial of the seven 
Petitioners in the present case.” , 

^fr. S. Boy (with Babu Jadu Nath Kanjilal) for 
the Petitioner. ‘' 

Rule made abeolute and a retrial of 'all the Peti- 
tionert under secs. 224, 225 and lift, !• P< G., and 
a separate trial of the Petitioner No. 1 undo^sec. 
S42, /. P. G; ordered. . . 

B. C. Rtilt made absolute. 


Civil Appellatb Jorisdiotion. Before Maolbaw, 
U. J., ahd Qbidt, J. Appeal from Appellatb 
Decree No. 639 op 1906. KALI KUMAR 
MUKERJI, Defendant, Appellant v. BRAHMA 
BANDA'MUKJIRJI and others. Plaintiffs, Res* 
poivJents. 13th November 1907. 

Givil Procedural Code {KIV of 1882), sec. S31— 
ResiAance or obstruction—Partition Act (IV of 1893), 

sec. 4, • 

• 

In a previous suit,in which judgment was ulti¬ 
mately given by the High Court, the present 
Plaintiff established his right to ^ share of the pro¬ 
perty and was held ‘entitled to possession of that 
after partition. “Having obtained that decree, he 
proceeded to ^.'eoute it by having a' commissioner 
appointed to partition the property^, so that he might 
obtain possession of IVis one-third. The Coraniis- 
jioner was* resisted and obstructed by the present 
Appellant who was'not a party to the previous suit. 
Consequently proceedings were taken under sec. 331, 
C. P. C., and the claim was registered as a suit 
between the decree-holders as Plaintiffs and Kali 
Kumar as Defendant. ^ 

The defence inter aU\ was that sec. 331, C. P. C., 
did not apply to the case. The Defendant offered 
to buy the share that the Plaintiffs might be found 
to have in the projjerties In suit. 

The Munsif decreed , the suit and ordered that 
Kali Kumar 'should purchase Plaintiffs’ J share 
of the dwelling-house ^ and tank as Plaintiffs were 
outsiders.^ On appeal, the lower Appellate Court 
set aside the latter portion of the order. The 
Defendant appealed to the High Court. 

Held —That the -words in sec. 331 " if the resist¬ 
ance or obstruction ” refers back to the words in 
sec. 328, namely, " resistance or obstruction to the 
execution of a decree for possession.” 

Under the decree of the High Court, the Plaintiff 
was hold entitled to possession, but ho could'not 
get possession until his share had been ascertained 
by partition, and to do that the Commissioner^was 
appointed with the object of tlie Plaintiff obtaining 
possession under the decree. The Appellant resisted 
and obstructed him in that. 

//«W—That was a resistance tnd obstruction to 
the executioA of the decree for possession. 

' Oopala V. Fernandes (I. L. R. 16 Mad, 127) refer¬ 
red to. 

I, 

Held further —Tha^ the 'privilege conferred by 
sec. 4 of the Partition Act can be rendered available 
when the suit is for partition and not otherwise. 

Bahus Nil Madhub Bose and Jadu Nath Kanjilal 
for the Appellant. ' 

Babu Jogesh Chandra Boy for the Respondents. 

A. T. M, Appeal dismissed. 

.16 



vot. xir.j 


THE CALCUTTA WEEKLY NOTES. 


SaKAKBARI pBBI V. AdAIXTA GaNGBIiI. 

Magistrates of Sadar may be asked to 
enquire into the matter,” 

Accordingly * Babu Satish Chandra 
Mukherjee held an enquiry and submit¬ 
ted a report, ‘the concluding portion of 
which ran as folios^;— 

" I do not think that a case against 
Addaita would stand and^ as the petition 
of complaint against Sakambarl has been 
dismissed under sec. 203,\Cr. P. Code, 
we may*drop the eyquiry here and leave 
the parties to fight out their cause in 
the Civil Court if tbejf like. Submitted 
to District Magistrate for orders.” 

On receipt of thew report Mr. Weston, 

» 

the District Registrar, on the 7th of June 
1906, ordered the, said report to be pub 
up with the record of the case under sec. 
417, I, P. C. Subsequently on the 19th 
June 1906 he passed’ the ‘following 
order:— 

“The record sean. The fact 6f dis¬ 
missal of the case for cheating ib not of 
any relevance here, I sanction the prose¬ 
cution of Sakambari for denying execu¬ 
tion before the Special Sub-Registrar, to 
draw proceeding.” 

Babu Atulpa Ohurn Bose for the Peti¬ 
tioner. 

No one appeared to show cause against 
the Rule. ' 

t 

The JaDQMaNT of the Court was as 
follows, 

This is a rule calling upon the District 
Magistrate of Midnapur to ahow cause 
why the prooeedings cobaplained of in 
the petition pending before the Joint 
Magistrate of that place should not be 
set aside. ^ . 

The main ground on which we Issued ‘ 
t^e rule was that the proceedings as 
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regards the registratloh of the document, 
the execution of which was denied by 
the Petitioner, Sakambari, terminated, 
if not; with the holder of the docu¬ 
ment failing to appeal, at least, wfth the 
dismiys'al of the complaint under sec. 
417 of the Indian Penal Coi®. The 
pret^ntatlon of an appeal subsequently 
after the time limited therefor was nob 
only useless but gave no locus stanch 
for the institution of a proceeding for 
enquiry as to the execution of the deed. 
The case seems to be a peculiar one and 
we do not think, > having regard to the 
clrcumstahces otated above, that the 
Petitioner should be prosecuted undeif 
sec. 82 of the Registration Act. We 
accordingly make the Rule absolute. 

We should npte that *the District 
Magistrate has submitted no explanation 
and no cause .has been shown. 

B. C, Buie made absolute, 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appblla'Te Decree , 
No. 2067 OF 1905. 

Annada Kumar R/^s> 
MAOLmAN, C. J. Plaintiff Appellant, 
Holmwood, J. V. 

1907. Indra Bhusan Mukho- 

21, May. , padhya, Principal 

Defe’ndaiib, Respondent. 

Uindu Lato—Hindu u'idow—Oift (0 rever¬ 
sioner ior the time being if passes absolute title. 

If A Hindu widow transfers her interest 
to the then reversioner, the latter can hold 
the property against the person who is the 
reversioner when the widow dies, 

Qunga Pershad Kur v. Shumbhoo Nath 

» 

BurmIjn (1), Nobo Kishorb Sarma Roy 
V. Hari NAth Sarma Roy (2) followed, 

(1) 22 W. R. 89JC1874). 

(2) I, L. R. 10 Csl. 1102 (1834). 

7 
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Annada Kumar Rot v. Indrh Bhusan Mokhopadhta. 


I V 

This was an ai^peal preferred on the 
13th of November 1906, against the 
decree of Babu Hari Nath Roy, Subordi¬ 
nate Judge, 2nd Court of Zillah 'Dacca, 
dated the 9th of June 1095, reversing 
that of Babu Atul Chatidra Baixerjee, 
Munslf.^lst Court of Manlkgunge, .dated 
the 3l8t of March 1904. 

The Appellant instituted the present 
suit to recover a half share of the estate 
of one Gungadhar Roy, deceased, alleging 
that he was one of the reversionary heirs 
of the deceased upon the death of 
Gangadhar’s widow, Bcjihmamoyi Debya. 

r 

The lower Appellate Court found that 
*he was the great-grandson of the great- 
grandson of Ram Bhadra Roy, the great¬ 
grandfather of Gangadhar and therefore 
a sakulya agnate of the deceased. The 
Respondent Indra Bhusar in defence 
alleged, and it was found by tlie lower 

vJ 

Appellate Court, that his father (brish 
was the sister’s son of Gangadliar, -and 
Brabmamoyi durii'g her lifetime made 
a gift of the disputed property to Giiish, 
that Glrish being the then nearest rever- 
sl&lier expectant to Gangadhar acquired 
an absolute estate in the said property 
and on his death ww* succeeded by the 
Respondent. 

The lower /tpp^'llate Court reversing 
the decision of the learned Munsif dis¬ 
missed the Plaintiff’s sui,t. Hence this 
second appeal by the Plaintifl; 

Babui Oolap Chandra Satkar and 
Sarat Chandra Dutt for the Appellant. 

Bahv Jnanendra Nath Sarkar for the 
Respondent. 

The Judgment of the Court was as 
follows:— 

MaoIiBAN, C. J.—I think the point of 


law raised upon this appeal, namely, if a 
Hindu, widow transfers her Interest to 
the then reversioner, the. reversioner can 
hold the property against the person who 
is the reversioner when the widow dies, 
is concluded by autbqyity which is bind¬ 
ing upon us. It is sufficient to refer to 
the case of Qunga Pershad Kur v. Shum- 
hhoo Nath Burmun (1) which was aflSrmed 
on appeal, a»/d the Full Bench case of 
Nobo Kishore Sarma Hoy v. Haii Nath 
Sarma Roy (2). 

The appeal fails and must be dismissed 
with costs. 

Holmwood, J.—I .agree. 

a 

Apptnl dismitsed. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Degree 
No. 352 OF 1905. 


Rampini, C. j 
Sharfuddin, J 
1907. 

2, August. 


The Chairman op the 
Municipal Commis¬ 
sioners OF South 
Barrackpur, Plaintiff, 

' Appellant, 

V. 

Amulya Nath Chatter, 
jee. Defendant, 
Respondent. 


Bengal Municipal Act [III, B. C. of 1884), 
'ices. 34 , 37—Lease taken in favour of Muni¬ 
cipality — Execution — Validity. ' 

Sec S4 of the Bengal Municipal Act 
should behead with sec. S7 of that Act. 


Where theteiyje a Municipality pur- 
pot ted to take a lease of lands involving 
a value exceeding Rs. 600, but the 
kabuliyat tons signed by the Chaiiman 
and was metely witnessed by two other 


(1) 22 W. 11 393 (1874) 

(2) I. L. R. 10 Cal. 1102 (1884). 
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Commissioners, hut, not signed by them 

» 

as contracting ^parties, and further the 
document was not sealed ihith the common 
seal of the Commissioners, 

Held— That the, lease was not binding 
on the Commissioners. 

» 

This waa an appeal preferred on the 
Slat,of August 1^05, a§;ainBt the decree 
of Babu Jogendra Nath' Mitter, Sub¬ 
ordinate Judge, Sad Court of Ziliah 
24-Pergifnnah8, dated the 13th of Juue , 
1905. 

T]ie facts of the case material to this 
report will appear from the judgment. 

Mr, A. Caspersz and Babu Kali Kissen 
Sen for the Appellant. 

Babus Dwarka Nath Chuckerbutty aiuJ 
Siba Ptosonna Bhattacharjee for the 
Respondent. 

The Judgment of the Court ■was as 
follows :— • » 

This is an appeal against a decision 
of the Subordinate Judge, second Court, 
Allpore, dated the 13th June 1905. 

This appeal arises out of a suit brought 
by the South Barrackpur Municipality 
against the Defendant, Amulya Nath 
Chatterjee, to set aside a permanent 
mourasi mokurari lease granted on* the 
22nd Maroh 1902 by the latter to the 
former in respect of 36 bighas, IScottahs 
of land,’ The Municipality bad to pay 
a salami of Rs. 357-8 to the flefendant ; 
and the rent reserved* was one rupee ' 
per bigha per paonth. The Municipality 
In this suit prayed for cancellation of 
this lease, but the suit was dismissed 
by the Subordinate Judge, 

The .Municipality now appeal; and on* 
their behalf It Is contended, first, that 
the lease entered Into by them with the 


Defendant was ultra vires; secondly, tha^ 

it binds the executing persons, but nob 

» 

the rate-payers whom they represent; 
thirdly, that it is a contract entered Into 
in frard of th,e Bengal Municipal Act; 
/our<Afy, that It wa 9 ,not duly executed; 
'fijth/y, that it was illegal, because the 
Commissioners had' no power to enter 
into any such contract without budgetj- 
ting for lb and obtaining the sanction 
of the higher authorities; sixthly, that 
the Defendant had’ no permanent right 
to convey to the Municipality, but only 
a temporary right; and, seventhly, that 
the higher authorities refused to sanction 
the expenses incurred in the transaction 
and declared all such expenses to have 
been illegally incurred and, the transac¬ 
tion void. 

In our opinion* the first of these 
grounds of kppeal cannot be sastained. 
The lease was taken by the Municipality 
for the purpose of using the land to 
which it related as a trdnchlng-ground; 
and it does not appear to us that to 
enter into such a lease is beyond,. 
powers of the Municipality. The lease, 
therefore, was not Invalid on this ground, 
and does not seem to ais to be one which 
binds only the e:iecuting parties and not 
the Municipal Commissio’ners who repre¬ 
sent the rA^e-prayers. Then, we have 
not been ^hown any clause in the Muni¬ 
cipal Act which prohibits the execution 
of ^uch a le»se. 

The fourth contention of the learned 
Coynsel for the PlaintlflF-Appellant is 
that^the lease has not been duly executed 
in accordance with the provisions of 
sec. 37 of the Municipal Act. That 
section lays down that "the Commis¬ 
sioners may enter into and perform any 
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(yintraot necessary for the purposes of 
this Act." But It goes on to say :— 
“Every contract made on behalf of the 
Comralsjsloners of a Municipality in res¬ 
pect of any sura exceeding five hundred 
rupees, or which shall involve a value 
exceeding five hundred rupees, shall, be 
sanctioned by the Commissioners at a 
meeting and shall be in writing and 
signed by at least two Commissioners, 
one of whom shall be Lhe Chaliman or 
Vice-Chairman, and 'dhall be sealed with 
the common seal of the Commissioners.” 
And the section winds up by saying ;— 

“ Unless so executed such contract shall 

O 

not be binding on the Commissioners.” 

Now, there can be no doubt that the 
execution of .the present contract was 
sanctioned by the Commissioners at a 
meeting, and that it involves 'a value 
exceeding Rs. 500. The amount of the 
salami, the payment of which was stipu¬ 
lated for in the lease, was Rs. 357-8 as. 
The amount of the rent agreed to be 
for the 35 bighas, 15 cottahs was 
per annum. So that even one 
year’s vBlue of, this contract constituted 
a value Exceeding Rs. /'OO ; and therefore 
the contract comes ‘wlfliin the provisions 
of sec. 37 of the Act.' That being so, 
it must be admitted, as it is admitted 
by the Respondent, that the kabuliyat 
executed on behalf of the Municipality 
was not duly executed in accordance 
with the provisions of sec.* 37, because ' 
it was signed only by the Chairman; 
and although two of the Commissiopers 
witnessed it, they did not sign it as ^con¬ 
tracting parties. Furthermore, it was 
not sealed with the commou seal of the 
Commissioners. Hence, it would seem 
that| under the last clause of sec. 37, 


the contract is not'olnd,lng r.n the Com¬ 
missioners. ,, 

Tjie learned pleader for the Defendant- 
Respondent, however, contends that the 
provisions of sec, 37 do not apply to 
leases or counterparts of leases, but 
merely to contracts executed on behalf 
of the Municipality for the execution 
of Municipal ^orks; and he urges (hat, 
upder sec. 34 "the Commissiqpers at 
a meeting may purchase or take on lease 
' any land for the. purposes of this Act, 
and may sell, let, exchange or otherwise 
dispose of, any land not required for 
such purposes; ” and that, therefore, 
such a lease or counterpart of a lease, 
executed uuder sec. 34, does not require 
to be executed with all the formalities 
prescribed by boo. 37. VVe think, how¬ 
ever, that this is not the case. Sec. 34, 
in our, opinion, must be read along with 
sec. 37, Sec. 34 refers, no doubt, to 
certain classes of contract; and then 
sec. 37 applies to all contracts, of what¬ 
ever nature; and provides that if these 
contracts Involve a value exceeding 
Rs. 600, they shall be executed in ac¬ 
cordance with the terms of that section. 

That being the view we take, we must 
bold, that the lease in this case was not 
duly executed and is, therefore, not bind¬ 
ing on the Commissioners. 

We do not, however, find it reoessary 
to rest our decision upon this ground 
only. There are'other grounds on which 
the contract mpst be set aside. 

We may here allude, however, to the 
further contention of the pleader for the 
Respondent, which is to the effect that 
whether the lease was valid or not, it 
was ratified by the Oommsaioners’ sub¬ 
sequent conduct. It is, no doubt, the 
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case that the QommlasiXners, after execut¬ 
ing the contrf^of, endeavoured to enter 
Into posseision of the lanh which forvied 
the subject of it. They sub-let a,few 
cottabs of it. They let a portion of it 
for the throwing of the carcasses of 
animals, and used another portion as o, 
burylng-ground. Rut, a| soon as they 
did they were resisted^y the tenants 
of the l%nd j and they were ejected from 
some of Jhe land by two tena/its suing 
them. So that it appears that circum¬ 
stances occurred, after they took pos¬ 
session of the land *which justified the 
Municipality in praying for the cancel¬ 
lation of the lease. 

# 

The next contention of the Appellant 
is that the Municipality bad no power 
to enter into this leascf wlthoilt having 
the expenditure provided for* by budget 
and sanctioned by,the superior autlior- 
Ities. We need only say that- 'jiiere is 
no provision in the Act ttf this effect; 
nor do we think the le§i8e is .invalid for 
this reason. * 

The sixth contention of the learned 
Counsel for the Appellant is that the 
Defendant had only a temporary right 
in the land, and no power, therefore, 
to convey a permanent right to his client. 
We think tjiat this plea also is a good 
one. It Is quite clear from the terms of 
the lease.that the lessor, the Defendant, 
purported to convey to the Plaintiff a 
permanent mourasi mdkurari lease of 
the land. Then the leiv^e goes on to 
say : “ From this da^f becoming possessor 
of the land, you shall continue to enjoy 
and possess the land peaceably by mak¬ 
ing depdf, trenching ground, 

preparing bricks and excavating tanks, 
settliug tenauts on the said land and 


using it in any other way you llke.’\ 
Finally, the lease concludes by saying 
that the lessor grants “ this permanent 
mourasi mohurari pottah, counterpart of 
the iaiMftyaifor the land. Now, it is 
evident that the Defendant had^^no such 

I • • 

rlgl’t to convey to the Plaintiff. His 
title-deed is produced, (see page 79 of the 
paper-book) and this shows, that what 
he purchased from Bepln Behary Chat- 
terjee on the 16t'h October 1901, was a 
mourasi mokurnri gdnti jama, which was, 
apparently, of an agricultural nature, 
and whafi he had apparently (tyhioh is 
shown by the proclamation of sale) wa«i 
only an occupancy fight. Then, it fur¬ 
ther appears from the evidence that the 
land was not only of an» agricultural 
nature, but, was In the occupancy of 
tenants ' and as already observed, as soon 
as the Plaintiff endeavoured lo take 
possession of the land and make use of 
it for the purposes of throwing carcasses, 

t 

and as a burying-ground, two of the 
tenants, at least, resisted the Plaint)^, 
brought suits against them, and obtalTrod 
decrees for ejectment. The Defendant 
liad, therefore, no jight to convdy to the 
Plaintiff kh'is possq.J'^ion of the land, as 
he did in the pasa^ge of the lease already 
cited, (see page 8 of the paper-book). 
In these circumstances, as the Defendant 
purported .to convey to the Plaintiff a 
permasieut lease of the land (and khas 
• possession thereof which he evidently 
had no *rlgh^ and must have known he 
had^ no right to do), and as the rent, 
moreover, was very excessive, it may 
well \)% held that the Defendant has been 
guilty of fraud. He must have known 
that there were tenants on the land, 
and he shbuld not have given the Plain- 



54 


THE CALCUTTA WEEKLY NOTES 


[Voi. XII. 


The Chairman of t^e Munfoipial Commissionbr8 of Sooth Barracepur v. Amolya. 


t<ff kha$ possession, or the right to use 
It in any way he_ liked. When he did 
80 , he certainly was guilty of fraud. 
Further more, the zemindar of the land 
has served notice oh the' Plainti1| for¬ 
bidding the use of the land as a trench¬ 
ing ground and pointing out that^the 
Defendant had no permanent right to 
convey to the Plaintiff which Is further 
apparent from the fact established by 
the evidence that the rent of the land 
had recently been Increased. That being 
so, the action of tbq Defendant was 
fraudulent, and the le^ase slrould be 
«ancelled on this ground. 

The learned pleader for the Respond¬ 
ent urges that no such plea was raised 
in the plaint nor was fraud of this 
nature alleged. But^ in para. 11 of the 
plaint It has been expressly .pleaded that 
the Defendant had really no permanent 
right and therefore could not grant snch 
right to the Corporation, and that his 
representation that he had a permanent 
ri^'ht, was fraudulent. Then, in para. 12 
itTS said " that the Commissioners of the 
South Barraokpur Municipality have sub- 
sequently in the cotrse of the current 
year enquired Into *tlK facts relating to 
the said lease, and ha^e come to know 
of fraud in the matter.", Further, in 
para. 14(a) the Plaintiff# prays “that 
the said lease be cancelled and declared 
Illegal, fraudulent and inoperative.’^ And 
in cl. (c) of the same paragraph ft is ‘ 
prayed “ that the Defendant be directed 
to refund to the said Corporation# the 
moneys paid under the said leasp and 
the sums expended from the Municipal 

i 

fund in connection with the said land, 
and that a decree for the recovery of 
the total amount of Rs. 762-10 bu passed 


against the Defenfiant.” '^hen, in the 
particulars of the PlainVff’s pecuniary 
clain the expenses incurred in defending 
Suits Nos. 772 and 774 of 1902 in the 
Court of the 2nd Munslf of Sealdab, 
instituted by Bepln Behary Das and 
Ul)endra Nath Das, that is, the tenants 
who sued the Plaintiff, for ejectment 
which expensed amount to Rs. 50-1*1-3, 
have been claimed. The Plaintiffs fur¬ 
ther claim Rs. 139-3-6 paid to Bepin 
'‘Behary Das and • Upendra Nath Das in 
satisfaction of the decrees in the above- 
mentioned suits. The. Plaintiffs altogether 
claim Rs. 250 9-6 on this account. > The 
fact, then, of the Plaintiffs having been 
ejected ftbm the land demised to them 
by the Defendant has been expressly 
brought to the notice of the latter in the 
present suitand as the plea of fraud 
has been thus raise(| in the plaint and 
as, moreover, the second issue framed by 
the Subordinate Judge is, “was the 
Defendant guilty of any fraudulent act, 
if not, is the lease Kable to be can¬ 
celled 1" we do not think we are 
debarred from decreeing this appeal on 
this ground. We accordingly do so, as 
prayed, setting aside the decree of the 

lower Court. This order will carry costs 

• 

in both the Courts. 
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Rolb No. 2437 of 1907. 

Muokerjbb, J.^ 

Caspbrbz, J. • Ram :Jarain Route 

1907. . and ora., Petltlonels, 

Heard, v. 

19, August. Jjal Das Route and 

Judgment, ore.. Opposite Parties. 

26, August* 

Bengal Tenancy Act (1^.W of" 1885), sec. 
171—Right of depositor' to obtain possession 
— Procedure—Applitation or suit. 

Where a deposit is made under sec. ITl , 
of the Bengal Tenancy Act the depositor 
canvas against the judgment-debtor, obtain 
delivery of possessioh of the holding, ad¬ 
vertised for sale, by application to the 
execution Court: btit by such application 
the depositor is not entitled to invite the 
execution Court to oust « stranger to the 
proceeding. If h«> is met by a stranger , 
his remedy is by a regular suit for 
recovery oi possessidti. 

This was a rule granted,on the Ist 
of August 1907, against an oider of 
Babu Surendra Nath ^fookorjoe, Munsif of 
Patna, dated the 20th of May 1907, 
refusing the application of the Petitioners 
under sec. 171, Bengal Tenancy Act, to 
be placed in possession of the holding, 

The facts of the case appear from the 
judgment. 

Babu Lakhsmi Narain Singh for the 
Petitioners. 

No one for the Opposite Parties. 

The Judgment op t^e Court was is 
follows:— , • 

This rule raises sRi important question 
on the construction of sec. 171 of the 
Bengal Tenancy Act. The oiroumstanccs 
jeadinp up to tl?e application to this* 
Court are not in controversy. The Peti¬ 


tioners allege that one Babu Raj Narain 
brought a sull; for reat against some of 
the opposite party In respect of a holding 
over a portion of whljh the Petitioners 
held s zurpeshgi lease under a deed exe¬ 
cuted on the 21st July 1900. The 
landlord obtained a’decree, and took out 
execution and the bolding was advertised 
for sale. The Petitioners with a view to 
protect their interest, which would be 
voidable upon sale, deposited the decretal 
amount, on the 20th June 1906, in ac- 

A , 

cordance with the provisions of sec. 171 
of the Bengal Tenancy Act. They then 
made an application to the execution 
Court on»the K^th May 1907 and* prayed 
that they might be placed in possession 
of such portion of bhe holding as was 
not covered by their zurpeshgi. On the 
20th May 1907, the MunsIMield that the 
applicants qpuld not obtain a summary 
order foY possession and that their remedy 
was by a regular suit for recovery of 
pojjsessiuti Ir i.s this order which we 
are invited to revise on tiie ground that 
the Petitioners were entitled to be placed 
in possession of the holding under cl. 
of sec. 171 of the Bengal Tenancy nCt 
and that the Court below^djas refused to 
exercise a jurisdicjdon vested fn it by 
law. Tlie questioij, therefore, which calls 
for decision is ■vhether, when a deposit 
is made under sec. 171 of the Bengal 
Tenaticy Actj^ the depositor is entitled 
upon appljcatlon to the execution Court, 
to be* placed in possession of the holding 
advAjrtised for sale. 

Sec. 171 provides that when a tenure 
or fielding has been advertised for sale 
undjr Chap. XIV of the Bengal Tenancy 
Act in execution of a decree for arrears 
of rent, any person who has in the 
tenure or holding an interest which would 
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be voidable upon tBe sale, may pay into 
tjourt the amount requisite to prevent 
the sale; the amount so paid is to be 
deemed a debt whioh carries interest and 
Is secured by a mortgage of the tenure , 
or holding; and such mortgage •takes 
priority"^ of every other charge ov thp 
tenure or holding of her than s ch'arge 
for arrears of rent. The section then 
lays down that the person who has made 
the deposit “shall be entitled j;o posses¬ 
sion of the tenure or holding as mort- ^ 
gagee of the tenant, and to retain 
possession of it as suah until the debt, 
with the interest due hhereorf, has been 
•discharged." The provisions of the sec¬ 
tion, however, do not affect any other 
remedy to which the depositor may be 
entitled ; in other words, the remedy is 
in addition to and not in substitution for 
any other remedy open to the depositor. 

It is argued by the learned vakil for 
the Petitioners that the applicants "are 

entitled to arr order for delivery of pos- 

■ 

session of the tenure advertised for sale 
3^relv upon an application to the exe¬ 
cution , Court. It* must be observed, 
however, that ^:he section does not ex¬ 
pressly provide that* the depositor is so 
entitled to be plac^ in possession upon 
application to*the* execution Court. To 
determine whether the 'ijiterpretAtlon 
sought to be put upon *the section on 
behalf of the Petitioners is w’ell-founded, 
it is necessary to refer for a moment to 
the history of the legislation, on the 
subject. Sec. 171 of Bengal Tenancy 
Act replaces sec. 62 of Act VIII (K C.) 
of 1S69 which, in Its turn, took tlve»place 
of sec, 6 of Act VIII {B.C.)of.l865, The 
provisions in the Acts of 1865 and 1869 ' 
were practically Identical and were to 


the following effect: “ if the sum due 
under, the decree'^togethe/ with Interest 
up to the date of payment and all costs 
be 'paid into dourt at any time before 
the* sale commences whether by the 
defaulting holder of ^he under-tenure or 
any one on his behalf or any one In¬ 
terested in the, protection of the under- 
tenure, speh sa/e shall not take place; 
and the provisions of sec. 13 of Regula- 
tidn VIII of 1819 fpr the recovery of 
the sums* paid by a person other than 
the defaulting hofder of the under-tenure 
to stay the sale of the under-tenure, 

* e 

shall be applicable to all similar payments 
ma^e under this section.” Undev this 
section (sec. 62 of Eipngal Act VIII of 
1869) it* was held by a Full Bench of 
this Court in Umbika Debia v. Pranhuree 
Doss (1), that an under-tenant who bsis 
saved his superior tenure from sale by 
depositing the araoupt of rent due, not 
only has the security of the tenure which 
he preserves and of which he can obtain 
possession on application to the Collector, 
but he has also a right *to recover, by an 
ordinary suit the amount deposited by 
him as a loan, 

Statutory effect is now given to this 
view by sub-sec. 2 of sec. 171 of the 
Bengal Tenancy Act. It must be observ¬ 
ed, however, that sub-sec. L of sec. 171 
Introduces important variations Into the 
provisions of sec. 62 of Bengal‘Act VIII 
of 1869 which made the provisions of 
nee. 13 of the Pdtnl Regulation applieable. 
Cl. 4 of sec. 1.3 of the Pijtni Regulation, 
to which reference is made, provided 
that if an under-tenant of the second- 
decree makes a deposit In order D|||tBy 

(1) 4 B. L. R. 77 (P. B.): 18* W. R. 1 
(F. B.) (1869). 
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the sale of superior tenure And if 
he is not himself in arrears, the deposit 

■hail be oonsidered as t loan to the por- 

* 

prietor of the tenure preserved from sale 
and the tenure ho 'preserved shall be 
security for the advance and the depositor, 
shall be entitled, on applying for iht 
saiTM, obtain immediat^potiltsion of 
the tenure of the defaulter, in order to 
recover ttie amount so advanced, from 
anj pro&ts belonging thereto. Apart 
from the fundamental distinction that, 
under, sec. 13 of the Putni Regulation a 
deposit can be made*only by an und»r- 
tenant, whereas under the Acts of 1865, 
1869 and 1885 a deposit can made 
by any person interested in the tenure 
or holding, it is worthy of notice that 
cl. 4 of sec. 13 of Regulation VIII of 
1819 expressly provides that the depo¬ 
sitor shall be entitled Tipon application to 
obtain immediate possession of the tenure 
of the defaulter. In Act VIII of 1886, 
however, where the Jangdhge wa*s recast, 
the provision is that the depositor shall 
be entitled to possession of the tenure 
or holding as a mortgagee of the tenant. 
It is impossible to say that this altera¬ 
tion in language was not intentional. In 
our opinion, the eSeot of this change 
is to make it Ao longer obligatory upon 
the execution Court to place the depo¬ 
sitor in poslession of the tenure ct hold¬ 
ing saved from sale, and^ it appears to 
us that there is an intelligible reason 

for this variation.* * 

• 

Under see, 171 of the Bengal Tenancy 
Act, the deposit may be made by any 
persoh^ho has an inUirest whibh would 
be voidable on the sale. It Is uot incon¬ 
ceivable that a question may arise as to 
whether the depositor really has an 


interest in the tenure or bolding, and, 
if so whether the interest is of a des- 
crlption which would be voidable.upon 
the sale, Suoh,question may be raised 
by a person other thsui the deoteq;holder 
of tl^* defaulter judgment-debtor. For 
Instance, ‘the teuautf against whom the 
decree for rent has been obtained, mayt 
have pieviously placed somebody else 
in possesston of the holding under a 
lawful agreement, as for iustauoe, under 
a lease or a usufructuary mortgage so 
that when a deposit is made uudet sec. 
171 by some other person who claims 
an interest in the tenure, the person 
who has derived his title from the de¬ 
faulter may question the right of the 
depositor. If he do*es so, a dispute might 
arise as between two* persons neidier of 
whom is a paHy to the exeoutloS pro¬ 
ceedings, It is hardly conceivable that 
a question of this character could be 
Investigated by the execution* Court and , 
a summary order made for delivery of ^ 
possession as against a person who is nc<t-' 
a party to the rent decree,* who claims 
to hold possession of ^le property under 
a primd fiicte good title from the tenant, 
and who denies th^ existence or validity 
'of the interest claimed by the depositor. 
In such oirciftnstances, the execution- 
Court could not very well place the 
depositor in possession with the result 
that the o‘her. claimant is ousted from 
occupation.* • 

Our attention was however Invited to 
the decision of this Court in the case of 
Umntul* *Fatimnh v. Ntmie Chandra 
^anerjte (2) where a Division Bench 

(2) Civil Rule No. 3124 of 1903 decided 
by Harington and Brett, JJ., on 
■ the 16th June 1904. 


8 
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appears to have held that there is'nothing 
In leo. 171, sub-sec. (1), cl. (c) to indicate 
that Jt Is necessary that a person who 
has paid money «nder^ this .section,* 
should ^bring a separate regular'suit to 
obtain possession. The learned J^dg^s 
assumed the intsntio^i of the Legislature 
,to have been that on payment of the 
sum, the depositor should make an ap¬ 
plication to the Court to be placed in 
possession of the tenure, and observeda 
that the contrary view, namely, that 
such a person should*b 0 bound to bring 
^ a regular suit to obtain possession, would 
in fact defeat the object of the section 
itself. No reasons are assigned In support 
of this vlgw and the attention of the 
learned Judges does nbt appear to have 
been drawn to tbe material. difference 
in laftguage between th5 provisions of 
sec. 171 and of sec. 62 of Act VIII 
(B. C.) of 1869, by which cl. 4 of see. 
^13 of the Putni Regulation was made 
applicable. In our opinion, tlie view 
«4fidlcated in the case cited, is expressed 
loo broadly. We are prepared to hold 
that eM against the judgment-debtor, tbe 
depositor can obtain delivery of posses¬ 
sion by application to the execution 
Court: but fhatlby such application the ' 
depositor is not entillefl* to invite the 
execution Court to oust a stranger to 
the proceeding. If he is met, by such 
a stranger, his remedy js by a reguljjir 
suit for recovery of ppssession, and in 
such a suit the person in possession who 
is sought to be ousted may tak*e any 
appropriate defence and may .{fut the 

depositor to ths proof o£ his alleged 

• 

title. In other words, as soon as a person 
has made a deposit under sec. 171 of 
the Bengal Tenancy Act, if he makes an 


applleatlon to the eseoi^lon Court, he 
is entitled to^delivery *of possession as 
against the judgment-debtor who is a 
party to the proceeding. Bub if, when 
the writ for delivery •is attempted to bo 
pxeouted, the depositor Is met by some 
other person 'who' is in possession, such 
third pafty c^jftiot be summarily gjisked. 
The judgment-debtor is a party to the 
proceeding; he haff admittecfly made 
default and by reason of Bis failure 
to satisfy the decree obtained against 
him, the holding.is advertised for sale. 
When the deposll? is made by a person 
who claims an interest in the Cenanoy 
voidable upon ths safe, it is open to tbe 
judgment-debtor to challenge his title, 
if he so chooses. But if he does not 
take any objection and allows the deposit 
to be made, with the result that the 
tenure or holding Iff saved from sale, lie 
cannot nubaeqiiently resist an application 
for delivery of possession. It would be 
meaningless to'drive the depositor in 
such a case to a regular suit for recovery 
of possession. This course would not 
only entail unnecessary delay which is 
likely to defeat Ihe statutory object of 
tljis provision of the law ; it would also 
foster an unreasonable multiplicity of 
suits. When, however, the depositor is 
met by a third person who is not a party 
to the .proceeding, other cofisiderations 
arise. The Legislature could not have 
contemplated, as is plainly indicated by 
the alteration in the laaguage to which 
we have already adverted, that a stranger 
should be summarily evicted at the ins 
tance of ia person^ who has made the 
deposit and whose title he had *no oppor¬ 
tunity to challenge by an appropriate 
proceeding. 
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On the whole, therefore, the oonolusion 
seems to us to be reasonable that al¬ 
though the \epo8ltorVnder Bec.^171 is 
entitled upon •application to the execu¬ 
tion Court tq obtain delivery of poeses- 
sion as against the judgment-debtor.who 
is a party to tii^ proceedings, he is not 
entitled to an order for delivery as 
against a person who 1,8 a stranger ’to 
the proceeding; Against such a person 
his remedy is by a regula^ suit. 

In tifb case befpre us, it is admitted 
in the petition on which the rule was 
Issued, that a portion* of the holding 

in the possession of the judgment-debtors 

• • 

(opposite party 1 (o 3) and that other 
portfbns are in the possession of opposite 
parties i and 5, ,who are no parties to 
the decree or to the executicfn proceed¬ 
ings. Tlie Court below, however, has 
not made any distinction between the 
dififorent sets of opposite* parries and 
has declined to entertain the application 
for delivery of possession on- the broad 
ground that under sec. 171* the depositor 
is not entitled to pos^ssion upon applica¬ 
tion to the execution Court. As we have 
already explained, this view cannot be 
entirely supported. 

The result, therefore, is that the rule is 
made absolute and the order of the Court 
below is discharged in part. As a’gainst 
the judgment-debtors, opposite parties 
who were parties to the decree for rent 
and td the execution proceedings, the 
rule Is made absolute and possession will 
be delivered to the Petitioners as against* 
them. As against oppc«ite parties 4 and 
6 who were not parties to the decree for 
rent or to the execution proceedings the 
rule is discharged. As ^no appearance 
has been entered on behalf of any of the 


opposite parties we make no order for 
costs. , 

S. C. o. Order modified. , 

[OIVIJ, APPELLATE JURISDICTION ] 

Appeal prom Appellate Deobeb 
No. 421 OE 1906. 


Rampii^i, C J. 
Sharfoddin, J. 
1907. 


Titaubar G«n and 
ANR., Plaintiffs, 
Appellants, 

V. * 


26, /illy. 


I TJddhad Mondal, De- 
j fendant. Respondent. 


Registration Act {HI of 1S77), sec. 17 (d)— 
Petition of comprotnisc containing a recital 
of a previous orcti agreement for lease—Stamp 
— Registration — Evidence. ^ 


Where a petition of compromise merely 
cont'inel a recital of a previous oral 
ngi cement for leqse, * 

Held —'/^at it ^lid not rei/uire regis¬ 
tration or sfamp. , 


^It 2 oas evidence of an oral agreement 
but not an agreement in itself. 

This was an appeal preferred on.the^ 
22nd of March 1906, against the decree 
of Babu P. C. Ghose, Subordinate Jc^dge 
of i?illah Khulna, dated the* 17th of 
January 1906, joversing that of Babu 
Bunwari Lai Goss^nX^ Munsif of Khulna, 
dated the 19th*of Ajiril 1905. 

. The Plaintiffs-Appellants brought this 
suit for th *0 pnforoement of an agreement 
for the -deUvery of a potto, &c., on the 
following allegations ; 

•That tlft two Defendants had institut¬ 
ed a s’uit No. 311 of 1900 against the 
Rlaiutiffs who were in possession for khas 
possession. That during the pendency 
of the suit, an agreement (oral) was con¬ 
cluded between the parties on the 4th 
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February 1901 to the effect that lu case 
the Plaintiffs settled the suit' amicably 
by a soknamah acknowledging the De¬ 
fendant’s title to the land, the latter 
would grant a jamai settlement of the 
land to the Plaintiffs, and after a decree 
should be passed as'oertalr. the afea by 
measuremeut, fix a rent accordlug to the 
rate at which the tenants of the Plain* 
tiff’s class held land lu the nelghbour- 
h»od, and that the parties would duly 
exchange pottas and kahuliyuts, (fee. 

The only defence wliich is material 
to this report was that the agreement 
was an agreement for le/tse and had been 
embodied in the solen{'m>\h petition 
Wihioh however had not been registered 
and would therefore be no evidence of 
the lease. 

The materl&l portion of tlie petition 
of compromise is set out ic the judg¬ 
ment. 

The Munsif decreed the suit, but the 
Subordinate Judge gave effect to the 
Defendant’s pleas mentioned above, and 
,dismissed the suit. 

JThis second appeal was then preferred 
by lire Plaintiffs. , 

Dr, Priya Nath Sen for the AppellanU 

Pahu Sarat Chandra Ghose for the 
Respondent. 

The Judgment of the Cowht was ^s 
follows;— 

In our opinion the Subordinate Judge 

« 

was wrong in saying that the petition 
of compromise in this case was'an agree¬ 
ment to lease and required to*l >0 properly 
stamped and registered. He says :—‘tl 
find that the petition is clearly an agrrie- 

ment to lease, as the Plaintiffs, who are 

« 

the Defendants in that case, proposed 


certain terms, which were aooepted and 
meant to be acted upon by the Defen¬ 
dant.” , 

We have exanilned the petition of com¬ 
promise ; but we find no te^ms mentioned 
In It, The third paragraph says r “ The 
Plaintiffs have consented to let out the 
disputed land to us. After this suit 
is ‘ decreed, pott(tA and kahuliyat will be 
exchanged, betwiiten tHe parties. Filing 
this soltnamahf with the consent of the 
Plaintiffs, we pray that^the suit fiiay be 
oi'dered to be disposed of in pnrsuance 
of this oompromfie.” That being so, 
this petition is not^ an agreement, but 
merely contains a recital of a previous 
oral agreement. It is evidence of an 
oral agreement but nfiit an agreement 
in Itself and therefore does not require 
either a stamp or registration. More¬ 
over, it was admitted In the first Court 
without a stamp : so that It should not 
have been rejected by the lower Appellate 
Court because It was not stamped. 

We, thereftire, decree this appeal and 
remand the .case tio the lower Appellate 
Court to be decided on tRe merits. 

The costa will abide the result. 

N. G. Appeal decreed. 

[CIVIL APPELLATE JURISDICTION. 

A’ppbal fbom Appellate Dbobeb 
No. 1819 of 1906. • 

Gajadhar Mahto and 
Brbtt J. Defendants, 

Mooe™.., J. . APP*"*"**. 

1907. * *• 

11, June. RAQHOBAnGoPBand 
another, Plaintiffs, 
Respondents, 

Contribution, ^tui for-rSet 
tion. 
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Whmrt »n a suit /or eonU ibution by a 
co-sharer /or » certain of moury paid 
on behalf of \it • other co-sharers * to dis¬ 
charge a decree for rent Obtained agafnst 
them jointly, the Utter (i.e., the Defend¬ 
ants) claimed a set off on account of 
previous payments* by them of similar 
decr<«« for the benefit of the Plaintiff 
amongst others, , * 

Held —That no questi^-, of limitation 
arose as, regards the claim for set of. 
The remet^y might have been barred hut 
the right to the debt was*not extinguished, 

Mohebh Lal V. Basant Komari (1) re- 
ferred to. , 

• 

TblS was an appeal preferred^on the 
2ad of September 1^05, against the decree 
of Babu Gopal Chandra Banerjee, Sub¬ 
ordinate Judge of Patna, dated the 29th 
of May 1906, reversing the decree of 
Babu Ram Lai Dutt, Muusif of Patna, 
dated the SOth of September 1904. 

The facts of the case appear from the 
jndgment, 

Babu Karunamoy Bose tor babu Mon- 
matha Nath Mukherjee for the Appellants. 

Babu Oanesh Dutt Singh for the Res¬ 
pondents. 

The Jddomknt op the Court was.as 
follows:— ' 

The present appeal arises out of a suit 
brought by the present Respondents for 
contribution against the present Appel¬ 
lants. The case of the, Plaintiffs-Res- 
pondents was that they and the Appel¬ 
lants were jolnS thic^dars of a certain 
village, that on the 11th April 1898 
their landlords obtained a decree against 
them and the Def^idants for recovery 

(1) I. L. B. 6 Cal. 340 (1880). 


WEEKLY NOTES 

of rent dde Tor the «thica for the years 
1302 to 1305, and that the Plalntifif 
finding their land attached in execution 
of the .decree had to pay the full amount 
of the decree in 3 instalments KTtalling 
Rs. 576-4 0 in the ‘months of June to 
August 1899. They clai^med to*be enti¬ 
tled* to recover from the Defendants 
Nos. l*to 5 who* held an eight anna 
share of the thica a proportionate sharS 
of the rent which they had paid on their 
behalf. * 

• The Defendants Noe. 1 to 5 in their 
defence did not deny that a decree had 
been obtained ^against them and the 
Plaintiffs by their landlords and that thei 
Plaintiffs had paid up the full amount of 
tlie decree : but they pleaded that on 
two previous occasions the lEftidlords had 
obtained deyees for rent due for the 
thica against them jointly with the Plain- 
tiffs and that on those two occasions they 
had, paid off the full decretal amount 
and the Plaintiffs had paid nothing. They 
alleged that on the 17th December 1891 
they had paid Rs, 855 which was the full 
rental of the thica upjto the year 1297 
and thM on the 19 th 1897 they 

bad paid up the jum of Rs. 677-13-0 
which was the balsttdb of the rent due 
upon the thica for the years 1298 to 

1301. The Plaintiffs" had not subse- 

* 

quently repaia to them any of the money 
whinh they, had on these two occasions 
paid oiwthe Plaintiffs’ behalf. The suit 
In which thff decree was obtained and 
which the*Plaiatiffs paid off was for the 
rent for the years 1302 to 1305, 

Tbe,Coiirt of first instance on taking 
iiiio consideration the plea of the De- 
Pendantsj, Nos. 1 to 5 came to the con¬ 
clusion that they were entitled to set off 
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against the claim <-of the Plaintiffs only 
^ proporfionate amount of the rent which 
the Defendants had paid on the 19th July 
1897, the reason being that the amount 
was paid within three years before the 
date on which the payment was made 
by the • Plaintiffs. Co far as the pay¬ 
ment made on the i7th December J.896 
was concerned, the Miinsif held that the 
Defendants’ claim to set off any portion of 
it against the claim of the Plaintiff's in 
the present suit was barred by limitation. 
The Munsif accordingly gave the Plain- 
tiffs a decree for the balance. 

On appeal the lower Appelate Court 
'-has disallowed the amount which the 
Defendants had boon allowed to set off 
by the Munsif and has given the Plain¬ 
tiffs a decree for the whole amount of 
their claim. 

The Defendants have appealed. The 
only question before ns is whether in a 
case of this sort any question of limita¬ 
tion really arises. In our opinion no 
Question of limitation arises on the facts. 
*It does not appear to have been denied in 
the Court of first Instance that the De¬ 
fendants had. satisfied the two decrees 
for rent in 1895 and 1897 and the sums 
which they the:i*’paid included money 
which the Plaintiffs as co-sharers were 
bound under the law to pay. It wp not 
alleged or proved that the sums due on 
behalf of the Plaintiffs had afterwards 
been repaid to the Defendants by the 
Plaintiffs. The sums which the Defend¬ 
ants had on previous occasions paid on 
behalf of the Plaintiffs remained there- 

t 

fore as an outstanding debt due from the 
Plaintiffs to them. It is true that at 
the time when the Plaintiffs made pay¬ 
ment in satisfaction of the decree in 


1899 the remedy of the Defendants at 
law to recover fr/m the plaintiffs the 
sums which they had previously paid was 
barf,red by linfitation. But though the 
remedy might have been bftrred the right 
to the debt was not exrii..vuished, see 
Mohesh Lai v. Busnnt Kumari (1). 
When afterwards the Plaintiffs were in 
consequence o^ the decree obtained 
against them^and the Defendant^ by 
their landlords and in consequence of 
the attachment of the property of the 
Plaintiffs in sajbisfaction of that decree 
compelled to pay on their own behalf 
as well as on behalf of the Defendants 
N(M. 1 to 5 the ‘amount due under 
tlio decree, the Defendants Nos. 1 to 
5 were (entitled to appropriate the sum 
which was paid by the Plaintiffs on 
their behalf as/noney paid in discharge 
of the outstanding debt which was due 
from the Plaintiffs to them. We find 
that the debt due* to the Defendants 

C- • 

Nos. 1 to, 5 from the Plaintiffs on ac¬ 
count of the previous payments was 
Rs. 358 arid that' the amount which the 
Plaintiffs would have been entitled to 
recover from the Defendants as contri¬ 
bution for the amount paid by them to 
discharge the arrears of rent in 1899 
amounted to Rs. 289. In fact, therefore, 
the Defendants at the time of payment 
were entitled to a sum In excess of that 
which the Plaintiffs paid for them. 
Under these circumstances we hold that 
the Plaintiffs, have no right to claim 
contribution from the Defendants in the 
present suit. ‘ 

In our opinion the view which the 
lower Appellate Court has taken is not 
correct, aad we therefore set aside the 


(1) I. L. R, 6 Cal. 340 (1880). 
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judgment an^ decreeVf the lower Appel¬ 
late Court B%id decree the appeal with 
costs. The suit will stand disntissed 
with costs In all the Courts. . 

S. C. S. , Appeal allowed. 

[CIVIL APPELLATE JIURISDIOTION.] 

Appeal pbom*AppeHi^atb Peoreb 
No. 2.518 OP '1905. 

Rampini, C J. » Nitya Gopal Sen 
Shabpu*ddin, j. Poddab and anr., 
1907. Plaintiffs, Appellants, 

Haard, • v. 

3, July Mani Chandra Cb/kra- 
Judgment, butty and ors., De- 

5, July, fendants, Respondents. 

Debutter property—rerinanent lease hy 
shebait void and not voif^able—Adverse pos¬ 
session—Aceeptanoe of rent, e^ect of. 

A permanent lease of dobutter pro¬ 
pet ty is void if not executed jor legal 
necessity. 

Plaintiff’s p’edecessot who had a karslia 
lease obtained a ^permanent lease ffom the 
shebait of an idol, the predecessor of De¬ 
fendant No. 2, on payment of a bonus, 
and the latter who is the present shebait 
continued to receive rent from Plaintiff. 
Subsequently Defendant No. 2 determined 
Plaintiff’^ least and took possession. *In 
a suit for pos8e8sion\by the Plaintiff, 

Held— That Plaintiff’s possession under 

9 

the permanent lease which was found to 
have been executed without legal necessity 
and therefor^ held to» be void cannot 
be regarded at odvitse to Defendant No. 2 
nor can the lattei’t acceptance of lent 
fiom the Plaintiff either opeiate ns an 
adminion of the Plaintiff’s having a per¬ 
manent right in the land or cause an 
extinction of hit own previous title. 


This was an appeal preferred on the 
2l8t of December 1905, against the 
decrop of Babu Ambioa Charan Dutta, 
Subordinate Judge, Ist Court of Zlllah 
Bacjibrgunga, dat^d the 2l8t of Septem- 
^ ber^ 1905, reversing the decrep of Babu 
Bctnal Cliandra Chatterjee, Munsif of 
Backergunge, 7th*Court, dated the 13th 
of June 1905. . 

The facts of the case appear from the 
judgment. 

Babu Dwaika Nath Cbucket butty and 
Mr. G, Sircar fqf the Appellants. 

Dr, Priya Nath Sen and Babu Qunada 
Charan Sen for the^Rpspondetits. 

The Judgment op the Court was as 
follows;— 

This appeal arises out of a suit brought 
to eject the Defendants from certain 
land, after a declaration of the I’lainliffw’ 
right thereto. 

The Defendant No. 1 is the tenant of 

f 

the land. The Defendant No. 2 is.th^ 
shebait of the idol to whom the l§nd 
belongs. 

Tile Plaintiffs’predecq^or in fitle, Nilu, 
had a katsha te^iancy of the‘land. In 
1262, he paid a baifus of Rs. 61 to the 
former sAe6att,»Taryd, tjie predecessor of 
the Defendant No. 2 and obtained a 
permanent l^ase of the land. The rent 
payable ‘under the lease was the same 
as ‘under the karsha pottah. On the 
d^ath of Tarini, the Defendant No. 2 
succeeded as shebait to the property. 
I^e accepted rent from the Plaintiff or 
his^ predecessor for upwards of 30 years. 
He recently entered on occupation of the 
land with the assistance of the Defendant 
No. 1, and gave the Plaintiff notice to 
quit, and so determined Lis katsha right, 
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' The Plaintiff now seeks for khat pos¬ 
session. 

( 

The lower Court has held that the 
permanent lease granted to Nilu in 1262 
was void for want of legal necessity. 
He has accordingly dismissed the suit. 

The Plaintiff appeals on the followhig 
grounds; (1) that the lease of 1262 was 
net void but voidable ; (2) that the De¬ 
fendants are barred by limitation from 
questioning the validity of this lease ; and 

(3) that the Plaintiff has a title by more 
than 50 years’ adverse possession under 
this lease, * 

oThere can be no question as to the 
want of substance in the Brst of these 
pleas. A permanent lease of debutter 
property is uncfoubtedly void, if not exe¬ 
cuted for legal necessity, '''he Judge 
has found as a f.uct that there was no 
legal necessity for the grant of the per¬ 
manent lease and this would seem ko 
settle this point. In support of the con¬ 
tention that the Plaintiff has been in 
adverse possession of the laud under the 
permanent lease for more than 50 years 
and hench, that the Defendant No. 2’8 
title has been extinguished, and that the 
Plaintiff has therelij;oo;icquire(l a valid 
title, the Appellant’-i pleader relies on the 
oases of Sh ini'j. C/i iran Nandi v. Abhi- 
tam Oomami (I), Ram Kan^i Ghosh v 
Hari Na-nyan Singh Deo (2), Mahomed v. 
Ganapaii (3), Nil Money Singh v. J^-ga- 
bandhu Roy (4) and Duttagii t 'v. Dutfa 
tinya (5), the principle undeflying all of 
these cases apparently being that if ^ 
permanent lease of debuttei and trust 

(1) 10 C. W. N. 788 (1006). 

(It) 2 C. L. J. 516 (10Or») 

v3) I L. It. 13 Mftd 277 '1889) 

(4) I. L. R. 23 Cal. 586,(1890). 

(5) I. L. It. 27 Bom. 363 (1902). 


property is grantetif to a lea| ae who holds 
under such lease to the knowledge of the 
lessor’s successor, the successor must sue 
within 12 years, or be barred by limita¬ 
tion. 

On the other Land, the Bespondant’s 
pldader relies on the decision of their 
Lordships of the Privy Council in Beni 
Pershad Koeri Dudhnath Roy (6), In 
which it has been held that the 'posses¬ 
sion of a tenant for life is not rendered 
adverse within the' meaning of Act XV 
of 1877 by a notice from the tenant that 
he claims to be holding on a perpetual 
or hereditary tenure. This has been 
followed in Srinivasa ^yyar v. Muthu- 
sami Pillo?i (7), in which it baa been laid 
down that a tenant repudiating the title 
under which he Entered becomes liable 
to immediate ‘eviction at the option of 
the laiidloid, but uqtil the landlord 
indicatesvthal he intends to exercise his 
option, the tenancy subsists. The cases 
of Seshamma ^hettati v. Chicknya Hegade 

(8) and Rama Swami Naik v. Thayammal 

(9) have been decided on the same prin¬ 
ciple. The learned pleader points out 
that the cases relied on by the Appellant 
are cases in which the lessees entered 
under* the permanent leases they set 
up, and would be in the position of 
trespassers if the leases they held under 
were invalid, whereas in the case cf Beni 
Pei shad v. Dudhnath (6) and the oases 
In which it has bee.'i followed, the lessee 

4 ‘-1 

was a tenant from before and therefore 
he could not by setting up a right differ¬ 
ent from that under which he entered 

(6) I. L. R. 27 Cal. 168 (1000). ' 

(7) I. L. H. 24 Mad. 246 (1900). 

(8) I. L. R. 26 Mad. 607 (1902). 

(9) I. L. 11. 26 Mad. 488 (1902). 
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the land\ AQquIre^a title by advene much a« in the cate of the death of a 
possession against hl8|leB8or or the latter’s member the propertf passes not by way of 
successor. . In the present case, the succession but by survivorship. 

Plaintiff’s predecessor, Nilii, was i kartha pefore it can be held that a Court has 
tenant. He paid a bonus to the De- jurisdiction under Act XIX of it 
fendant No. 2*8 predecessor, Tarini^ and rmst be found that the provisions of law 
obtained from him aa in valid and void have, been strictly complied with. 
permanent lease. continued paying Case in which it was held that^ Act 
rent at the same rate as before. The X/X of 181^1 could not be applied under 
Defe'ndant No. C took rent from him no any circumstance. 


doub? for a long series of years, bjit 
seeing that Nilu was a tenant from 
before, his or the Plaintiff's possession 
cannot be regarded as adverse .to the 
Delfendant No. 2, nor cau the latter’s 
acceptance of rtie rent from^the Plaintiff 
either operate as an admission of the 
Plaintiff’s having a permanent right In 
the land or cause an extinction of his 
own title. We agree with these con¬ 
tentions of the learned pleader for the 
Respondent. We consider that the 
decree of the lower Appellate Court is 
right and wo dismhis this appeal with 
costs. 

S. C. S. Appeal dismissed. 

[CIVIL REVISIONAL JURISDICTION.] 
Rule No. 1830 op 1907. . 


No order can be passed against a person 
without allowing him to be heard and to 

adduce evidence in his defence. . 

• • 

This was a rule granted on the l^th 
of June 1907, against an order of L. 
Palit, Esq, District Judge of Zillah Gya, 
dated the 5th of June* 1907, allowing 
the applmatioh of the opposite parties 
made* under Aolf XIX of 1841 and de¬ 
claring them to be entitled to •possession 
of the properties left by the deceased 
Narain Ram. 

The facts of ihe case’appear from, thj 
judgment. ^ 

Bobus Golap Qhundra Saikar and 
SwAidra Nath Ghosal iflr the Petitioner. 

Babus Umakaii Mukherjee *and Jogesh 
Chandra Dey for tli^Gpposite Party. 


Bbexx, J. 

CoxE, J. ■ 

1907. 

Heard, *l and 

2 , July. 
Judgment, 

3, July. 


Mussxx. Sato Koer, 
Objector, Petitioner, 

V . 

• 

Gopal Saiiu and anr., 
ApfOicantP, Opposite 
Party. 


Act XIX of ISJfl — Jurisdictioji—Hindu 
Law—Joint family—Practice —Ex parte 
order. 


The provisions of Act XIX of 1841 
do not apply to the ease of a family 
governed by the Mitakshara Law inas- 


The Judgment op the Court was as 
follows; 

The present Petitioner is the widow of 
one* Narain Ram who died on the 4tb 
April 190% leaving her aa his widow, she 
being Bis sesoud wife, and a daughter by 
his first wife. 

On the 20th April 1907 Gopal Sahu 
atxf •Sahadeb Ram, brothers of Narain 
Ram, put’in application under Act XIX 
of 1841 alleging that they were mem¬ 
bers of a joint Hindu family under the 
Mitakshara law with Narain Ram, that 


9 
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' on his death all the joint property de¬ 
volved by survivorship on them as mem¬ 
bers of the joint family, that the widow 

I 

had no right to the p^’operty, and that 
the property was in danger of being 
wasted by^ her collusion with her re’a- 
tlons. They therefore prayed for an 
order declaring their title to the property 

r 

and directing that possession of the 
same should be delivered to them on 
their furnishing security in the sura of 
Rs. 5,000. They also asked for an order 
that an Inventory shotild be taken. An 
inventory was taken by the order of the 
Dlfetriot Judge by his Nazir and a cita¬ 
tion under sec. 4 of the Act was Issued to 
the widow. 

The widow appeared and denied the 
right of the applicant,s to thb property 
left by her husband. She al.'eged that 
it descended by inheritance to her and 
her husband’s daughter, that her hiiif- 
band was not a it, ember of a joint Hindu 
lafnfly with Ids brothers and that he had 
sop&rated from them some 20 years be¬ 
fore his death. 

‘ t * 

The ma'n point In dispute between 

the parties therefore was whether Ram 

Naraln at the time of his death was a 

0 

member of a joint family governed by 
the Mitakshara law with his tWo brothers. 
The District Judge, howeveV, refused to 
allow the widow to adduce evidence on 
this point and declined himjelf to go 
fully into the iiuestion whether there was 
a separation of the three brothers or not 
because that would have amounted on 
his part to trying the regular suit wh'ich 
might afterwards be brought by one or 
other of the parties, and it would also 
frustrate the object of the Act which 
demands a speedy and summary decision. 


On tho written application of the 
brothers and som^ income-tax returns 
which 'they put in and without examining 
the brothers or any witnesses on their 
behalf the District Judge on the 5th 
Juno 1907 passed an order declaring the 
applicants to be entitled to possession of 
the property-left the deceased. 

On the 13th June last the present 
Petitioner applied to this Court an3 ob- 
trined a rule on the opposite party to 
show cause why the order passed by the 
District Judge purpertlng to be one 
under Act XIX of 1841 should not be set 
aside. 

In support of the ruid* it has been con¬ 
tended that the District Judge In pass¬ 
ing the order whiph he has passed has 
exercised a juri^sdlction not vested in him 
by law and has acted in the exercise of 
his jurisdiction illegally and with mate¬ 
rial irregularity. In the first place it 
lues been argued that the provisions of 
Act XIX of 1841 bannot apply to the 
case of a family governed by the Mitak¬ 
shara law. Sec. 1 of the Act provides that 
whenever a person dies, leaving property, 
moveable or immoveable it shall be law¬ 
ful for any person claiming a right by 
succession thereto or any portion thereof, 
to make application to the Judge of 
the Court of the District where any 
part of the property is found or situate 
fo.- relief, either after actual possession 
by another person or when forcible 
means of seizing possession are appre¬ 
hended. It is argued that on the death 
of a member of a Huidu family governed 
b^ the Mitaks’liara law the other mem¬ 
bers take the property left by the 
deceased by survivorship and not by 
succession. There is In fact no passing 
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of the property from the deceased to 
any body. elsQ; tij^ere is onl^ an aoces- 
slon to th\ |froperr,y of the survivors 
and no succession Ey inheritaiice. Ic 
is pointed’ out that in the present case 
if there could be held to be any succes- 
sion at all it would be succession by the 
widow aud daughter as heirs who wonlS 
have succeeded by inheritance. In our 
Opinion this conten^on is sound and in 
the {rresent case the Act cannot be taken 
to haye any application. , 

Further, we ihiak that this was ftot 
a case in which under any circumstances 
the Act should’have been applied, and 
ii^support of this view we wouhi refer 
to the case of Jasoda KunwdLi v. Hubvo 
Gouree Byjnafh Versluid (1) wliicii was 
decided so long ago as 18G() and in wuich 
the learned Judges e.'s.pressed opinions on 
a case almost identical with tho present 
with which we euiiiely agree. We hold 
that the present case wap yot one in 
which the District Judge should have 

taken any action under Act XIX of 1841, 

• 

but should l>ave left the parties to seek 
their remedy by a proper suit for estab¬ 
lishment of their title. It was not a 
case, as contemplated by the Act, in 
which the widow had taken possession 
upon any pretended claim of »ight or 
by force or fraud. * 

Further, we may observe that there is 
no finding arrived at by the District 
Judge that the applicant* would have 
been materially prejudiced by being com¬ 
pelled to bring a regular sitit to establish 
their title. * 

The learned Judges who decided the 
case of Jaioda Kumvar v. Baboo Gouree 
Byjnaih Fershetd (1) wbre, however,,of 

(1)6 W B, Misi Rugs p 53 (1860) 
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opinioil Chat thp.y were unable to inter¬ 
fere III that case as they could not 4iol(i 
that the Judge had exercised a jurisdlo- 
tio/i not vested in him by law after the 
widow had appeared and had.submitted 
to*the juiysdictibn. We may, however, 

observe that Act XIX of 184J empowers 
• • 
n District Judge to interfere with the 

ordhiary right? of parties by means of 
a summary procedure, and that the •view 
which has always been adopted by this 
Courl witli reference to other similar 
Acts or provisions of Acts of a similar 
nature must be taken to ap^ly to pro¬ 
ceedings taken under its provisions, that 
is to say, that before it can be held ^hat 
a Court iias juri'^diction it must be found 
tiial tho pro\i,sious of law have been 
s' I Idly (.: uipiici] with. • III the present 
Case we^ fiiuf that the applicants were 
not pxaniiiud in*.support of their appll- 
cation as*wo think is clearly cdlitemplated 
^by the provisions of sec. 3 of the Act, 
nor were any witnesses examined to 
support their case, ^he present,PeU- 
tionor al.so was not allowed to examine 
her witnesses to disprove the most im- 
portant allegation in* the application, 
namely, that Narain Ram was joint with 
his brothers w hew , he had died—a find¬ 
ing on that,allegation in favour of the 
• • 

applicants being essential to give the 
Court jflrisdictioii to pass the order on 
the application It is an elementary 
ppiiiciple of law that no order can be 
passed against a person without allowing 
him fo beJieard and to adduce evidence 
in his defence. The reasons which the 
Vlistrict Judge lias given for refusing to 
exJniine the wltncfses for the Petitioner 
in the jTresent case do net in our opinion 
appear to be sufficient to warrant a de- 
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parture from this p^loclple. In our 
oplrion, therefore, the Dlatrlct Judge has 
acted in the exercise of his jurisdiction, 
supposing him to have had jurisdiction 
to hear the present application, illegally 
and with material irregularity and the 
Petitioner was prejudiced thereby. His 

4 4 

order therefore as It stands cannot bo 

maintained. We think 'that this is not 

a cpse which under any circumstances 

we ought to send back to the District 

Judge in order that he mky record the 

evidence which the Petitioner desired 

to produce. We think the proper course 

to follow is to make the rule absolute 

and to set aside the order of the District 
( 

Judge. 

We may further observe tliat In the 
cases of Fulchand and Soboranchatid v. 
Musitt. Fumesh Koer (2)' and Abiiul 
Rahiman v, Kutti Ahmatl (3) the learned 
Judges appear to liavejiad no liesitation 
in interfering on the ground that the, 
provisions of Act XIX of 1841 had not 
been strictly complied with. We are of 
opinion therefore that in the present case 
we have full jurisdiction in revision to 
set aside the orde- of the District Judge. 

The result, therefore, is that we make 
the rule absolute an d get aside that order. 
We assess the hearing fge at 5 gold 
mohurs. 

t • 

S. C. S. Rule made absolute. 

t 

(2) 4 C, W. N. ccxvi (1900). . 

(3) I. L li. 10 Mad. G8 (1386). 


[CRIMINAL RE VISIONAL JURISDICTION.] 

Rev. No. 6^3 of 190^*. 

Panohu Ghosh, 
Accused, Petitioner, 


Mitraj'J. 
CoxE, J. 
1907. 

, 24, June. 


V, 


KnotDEL Sabkap, 
Complainant, Opposite 
, Party. 

Criminal Pxocedur Code (Act V of 1898), 
secs. 203 and 267 akd ^7—Jurisdiction of 
District Magislraze under sec. !fS7—Order 
directing that *he accused should not he pro- 
celded against and the processes against him 
be withdrazvn—Legality of—District Magis¬ 
trates pou'er to revise sucK order. 


Wheze on the acquittal of a co-accused, 
the othei accused againstjWhom pi ocess of 
at lest had been issued, suirendeied befoie 
the Deputy Mngis^iate uho itied the co¬ 
accused and that ojfiicer passed an order 
ditecting that the accused should not be 
pioceeded against and that the warrant 
and other processes issued against him be 
withdrawn. 


Hold— That this order of the Deputy 
Magistrate was had in law and should be 
set aside. The proper cow se for him was 
to send notice to the complainant requiring 
hm to proceed with the case and then dis¬ 
pose of the case according to law. 

Held further— That the District Magis- 
tiate had no Jwisdiclion under sec. 4^7, 
Cr. P. C., to set aside the oidtr and 
diiect a letrioi of the accused, as it was 
npt an older dismissing a complaint or 
discharging the accused. 

O 

This was a rule istiued on the 7th of 
June 1907, calling on J. A, Ezechiel, 
Esq., the District Magistrate of Nuddia, to 
show cause why the order passed by him 
on the 14th of May 1907, directing that 
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the oase under sees. 143 and 426 of the 
’ I. P. C. agains*^ the at^^ve Petitioner, 
against whom t\|B 'warrants and other 
processes were withdrawn the ordej 
of H. Van Grloken, Esq,, Deputy Magis; 
trate of Krishnagkur, dated the 28th of 
March 1907, must proceed according to 
law and that he must appear to take bis 
trial, should not be set. asld^ 

Faots’inaterial to the report are briefly 
these:— 

On the Sth of August 1906, <ou the 
complaint of one Khosdef Sarkar sum¬ 
monses under sec. 426, I. P. C,were 
Issued against Sri Nath llalder and the 
Petitioner by Babu S. K. Mukherjee, 
Deputy Magistrate of Prishnaghur. 

The case was transferred by the Dis- 

k 

trlct Magistrate to the file of the Deputy 
Magistrate, Mr. II. Van GriJkon, on the 
application of the complainant. * 

Sri Nath Haider ajipeared before Mr. 
H. Van Grlcken, the trying Magistrate, 
but the Petitioner did not appear, and 
the Deputy Magistrate aftqr a protracted 
trial disbelieved the* entire story of the 
complainant and acquitted Sri Nath 
Haider by bis judgment, dated 19th 
December 1906. 

After this order of acquittal the Peti¬ 
tioner against whom a warrant had been 
issued and against whose property an 
order of attachment was made under sec. 
88, Cr. P, Code, appeared before the 
trying Magistrate on 28tb Marc& 1907 
and applied for withdrawal of warrant 
and also of the or^er of attachment on 
the ground that the ofiier accused bad 
been acquitted and the whole story of 
the complainant had been disbelieved 
and the Magistrate passed the following 
order:— 
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" From the*evfde‘nce in the case I don’t 
think the accused, Panchu Ghosh, should 
be proceeded against, The warrant and 
other processes are withdrawn.” 

Thereupon the complainant moved.the 
E^strict Magistrate of Nuddia to have 
the order of the Deputy Magistrate set 
• aside, and the District Magistrate, pur¬ 
porting to* act unde? sec. 437, Cr. P. 
Code and without giving any notice to 
the Petitioner, set aside the said order 
of the Deputy Magistrate with the fol¬ 
lowing remarks;— 

“ This second class Magistrate had no 
power to staji proceedings under sec. 249, 
Cr, P. Code, or any other section. The 
case must therefore proceed against 
Panchu according to law, and he must 
appear to take his trial, The finding as 
regards Sri Na^th llalder does not affect 
Panchu.” • • 

Against this 'order of the District 
Magistfate, the Petitioner obtained the 
present rule, 

« 

Babvs Sat'at Chandra Boy Chowdhury 
and Charu Chandra Bhattachafjee for 
the Petitioner, 

No one appeared to show cause. 

The JUDGMEtlT OF TVjJ^UBT waS SB 
follows:— 

There has beei^considersble irregular¬ 
ity in the proceedittgs in this case. On 
the complaint- of one Khosdel Sarkar, 
two persoBs Sri Nath Haider and Panchu 
Ghbsh were sulnmoned. Sri Nath ap¬ 
peared and, on a trial before the Deputy 
Magistrate, he was acquitted on the 19th 
Decembej 1906. In the meantime, pro¬ 
cess for arrest was issued against Panchu, 
He subsequently surrendered and the 
Deputy Magistrate, on the 28th March 
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1907, passed an order to the following 
eflFect:—“ From the evidence in the case, 
I do not think the accused Panchu Ghosh 
should be proceeded against. The 
warrant and other processes are with¬ 
drawn.” It does not appear uhder what 
section of the Code this order was made. 
It was certainly not an order under sec, 
203, C Cr. P., because the case had al¬ 
ready gone beyond the stage of sec. 203, 
C. Cr. P. Processes had already been 
issued against both the accused. It was 
not also an order of acquittal because 
no order of acquittal under sec. 245, C. 
Cr. P., could be passed unless evidence 
was taken. No opportunity was given to 
the complainant to attend and give evi¬ 
dence, The judgment in favour of Sri 
Nath coilld not be evidence in favour 

I 

of or against Panchu. , 


Code. He should have proceeded regu¬ 
larly and p^ed» orders according to 
law. Under these cir/imstances, we are 
of opinion tnat the Deputy Magistrate or 
any other Magistrate* to whom the case 
may be transferred by the District Magis¬ 
trate should proceed according to law 
after giving notice to the complainant. 
We order acfordingly. 

Ci. Rult made absolute. 

[CRIMINAL REVISIONAL JUliisDICTION.] 

Np. 128 OP 1907. 


Mrxiu, J. 
Fletohbr, J. 
1907. 

c 

7 August. 


Sheo Sakan Lal, 
First Party, Petitioner, 

Lal Mohamad Lal 
and Faizdlla Mian, 
Second Party, 
Opposite Party. 


The District Magistrate by his order, 

dated the 14th May 1907, set aside the 

order of the Deputy Magistrate and 

directed a retrial. As the order of the 

Deputy Magistrate was not one either 

under sec. 203 of the Code of dismissal 

of the complaint or an order of discharge 
* ' ■» 
of the acctised, the District Magistrate 

had no jurlsdlctlori under sec. 437 of the 
Code to mafrB^ii order for retrial. He 
should have referred the case to thi^ 
Court, That order io^ therefore, set 
aside. ■ 

The order of the Deputy Magistrate, 
dated the 28th March 1907, should also 
be set aside. The proper course *for the 
Deputy Magistrate was to send notice to 
the complainant and direct him. to pro¬ 
ceed with the case. He could npt make 
any order In the case without notice to 
the complainant because the case had n6t 
been disposed of under sec. 247 of the 


Criminul Procedure Code {Act V of 1898), 

sec. 133 — Burial (ground, order closing _ 

JurJsd}ctio7i, 

An order prohibiting the use of a grave¬ 
yard is not such an order as can be made 
under sec. 18S of the Code of Criminal 
Procedure. 

This was a reference by H. W. C. Carn- 
duflF, Esq., Sessions Judge of Patna, 
recommending that an order of the Sub- 
^Ivisional Magistrate of Dlnapore, dated 
the 2l8t of November 1906, be set aside. 
Material portions of the letter of re¬ 
ference are set out below. 

I 

On the 22nd November last one 
Sheo Saran Lal presented a petition to 
the Sub-divisional Magistrate of Dlnapore 
alleging that a‘'Mahomedan grave-yard, 
which had existed in Mouzah Samsara 
“from time immemorial,” had become 
very objectionaiile from a sanitary 
point of view,” that night-soil and refuse 
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were freely deposited o^it, that it j^as 
used as a public latrine, ^nd that the 
pigs of Dusadbs and Domes frequented 
it ill large numbers. In these oircuca- 
stanoes the Petitionq^ prayed that the 
grave-yard should be closed and offered 
to provide another site for t;he burial of 
Mahomedan dead in *Bome^ore suitable 
place. *tle at the same time complained 
of a totally different ipatter, namely, the 
unauthorised extension of the old. grave¬ 
yard so as to encroach flpon his land, 
named 36 persons (Including the present 
Petitioners) as having caused this en¬ 
croachment in the course of the last eighl 
years, and stated that^a civil suit on the 
subject had been lately instituted b^ him. 

“ On this somewhat confusing petition 
the Sub-divisional Magistrate Issued a' 
conditional order under sec. >33 of the 
Code of Criminal Procedure requiring the 
36 persons named in connection with the 
alleged encroachment to “close the grave¬ 
yard ” or show cause why they should not 
be called upon to do* so : and eventually 
on the 2l8t December, he made the order 
absolute entirely on the strength of a 
so-called petition of compromise filed on 
behalf of Sheo Saran and Najaf All, one 
of the thirty-six. 

“It seems to me that this order is 
wholly bad. In the first place, the con¬ 
ditional order ought not to have been 
addressed to the encroachers, but to the 
Dusadbs, Domes and others who were 
responsible for thq nuisance of the grave¬ 
yard. In the second ^lace, the agree¬ 
ment on which alone the order absolute 
was based, bound no one but Sheo Saran 
and Najaf *Ali and certainly did not bind 
the present Petitioners. Thirdly, had an 
effective agreement to relinquish the 


grave-yard in favour of a new had been 
arrived at, the necessity for action under 
sec. 133 iftust, tpso facto^ have disappear¬ 
ed! Attd the Magistrate ought to bave’dls- 
oharged«the oonditioaal order Instead of 
making.lt absolute. And, ^fourthly, an 
order closing a graye-yard is not, I 
submit, such an order as can be made 
under the section referred to. 

“ As regfyda the Ipb of these grounds 
it seems to me that the ruling in Indra 
Nath Banerjte v. Queen-Empresa (1) is in 
point and supports <ny contention ; and 
I need not do mote than refer to the 
concluding paragraph of the judgment of 
Hill and Wilkins, JJ. I would, however, 
also point out that on Sheo Saran Lai’s 
own showing there, was no urgency in 
the matter, and I venture to question as 
the Punjab Chjef Court seems to Jiave 
done in Mir Imam Abdulaziz v. Queen- 
Erupifss (2) the applicability of sec. 133 
of the Code of Criminal Procedure where 
it is nob shown that imminent danger to 
the public is involved. 

" For these reasons L recommend that 
the Sub-tfivisional Magistrates order of 
the 2l8t December 4906 be set aside. 
The cause shown by thc jua^strate, which 
is submitted with *tbe cecoicd, does not, 
in my opinion, njeet the chief objections 
raised by the Petitioners.” 

Babus Easarathi Sanyal and Chandra 
Sekhur Prosad Singh for the Ist Party. 

’BabU Eaii Bhushan Mukhtrjte for the 
2nd Party. 

The'JoDOMENT OF THE CouRT was as 
follows 

This is a .reference by the Sessions 

(1) 2 C. W. N. 113 : s. c. I. L. K. 2.5 

Cal. 425 (18 7). 

(2) No. 4 Punjab ttec. 1897. 
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Judge of Patna asking us to set aside an 
order of the .Sub-divisional Magistrate 
of Dinapore, dated the 21st of Novem- 
bei' 1906. Tbe order of the Sub diyi- 
slonal Magistrate was’made u*ider sec. 
133,* Cr. P. C , prohibiting tb 0 ,u 8 e pf a 
burial ground by^ Mahoniedans, and ac¬ 
cording to a petition of compromise pre¬ 
sented by some of tbe second party be 
directed that another groupd might be 
used for burial purposes. ^ 

We do not see how tlie present case 
can come under setfc 133 of the Code. 
It is not a case of 4be rcrfioval of nui¬ 
sance from a public place as has been 
contended for by the learned vakil for 
the first party. We agree with the 
learned i^ssions Judge in tlie reasons 

given by him and we accordingly direct 

• • 

that the order of th^ Sub-divisional 
Magistrate of Dinapore, dated the 21st 
November last, be set aside. • 

S. L. 


[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. N®. 777 op 1907. 

*• ) Abinash Chandra 

Mitra, J. 1 ^AKGULi, Petitioner, 
Fletcher, J. ^ v. 

1907. •• •[ TBb Corporation op . 

15, August. Calootta,* 

J Opposite Party, 

Calcutta Municipal Act B, C, of 

1899 ), secs. JfOS, 419 and 575—Uustee im- 
provement—Failure to make road as in 
standard plan of bustee—Bustee ceasing to 

be so. . 

After huts have been lemovtd^^rom a 
bustee land, the land ceases to he a bustee 
land and the provisions of sec. 408 of the 
Calcutta Municipal Act can then no longer 
have any operation on the owner. 


This was / rule^ wanted on the 5th 
of July 19C^, againsif an order of Babu 
^mrita Lal Mukherjee,.Municipal Magis¬ 
trate of Calcutta, dated the 26th of 
June 1907, coniiiiotlng the Petitioner 
under sec. of the Municipal Act 

and sentenoing him to pay a fine of 
Rs. 5 a day^jr three days. 

The facts of the case are as follows:— 

One" Abinash Ohaudra GanguH, pro¬ 
prietor of the premises Nos. 82 and 83, 
RIpon Street, which was bustee land 
before tlie year J.904, was served with a 
potice, on the 29th November 1904, 
under sec. 408 of the Calcutta Municipal 
Act, for making Pertain improvements 
according to the standard plan kept in tbe 
office of the Municipal Corporation. He 
failed to comply with the notl'e and 
was prosecuted on the 24th December 
1905 and fined Rs. 10 In the mean¬ 
time and before the conviction, the 
proprietor had removed all the huts on 
tho land and tin an application being 
made by him for the erection of a build¬ 
ing, sanction was given and the proprietor 
raised a two-storied masonry building 
on tlie 10th day of May 1907. 

Many months after the first conviction 
the proprietor was served again with 
a summons from the Municipal Magis¬ 
trate to appear to answer to a complaint 
made sygainst him by the Corporation 
of Calcutta under sec. 67 ;> of the 
Calcutta, Municipal Act for failing to 
comply with the said notice, dated 
29th November 1904, under sec. 408 
to carry out the improvements in the 
i'ustee at. Nos. 82 jind 83, RIpon Street, 
fls specificed in Scb. A of the report 
attached to the standard plan of the 
said bustee within 3 months after having 
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A QUESTION OP CONSIDBllABLE IMPORTANCE WAS 
recently raised before the Grinaiiml Bench of the High 
Court then composed of Geidt and Sbarfuddin, .U. 
Several criminal appeals were presented in the office 
of the Criminal Appellate Side of the High Conn on 
the 11th November last and were returned to the 
vakils ooncerned as time-barred. It appears that 
the 60 days allowed by the Limitation Act /or pre¬ 
senting such appeals expired during the long vacation 
which came to a close on the 9th of November last. 
(Vtde Notification printed at p. 289, Notes portion, 11 
C. W. N.). The following daj^ the 10th eff November, 
was a Sunday and it was argued befdl'e the Bench that 
under sec. 5, Limitation Act, the appeals had been 
preferred within time. It was submitted that the 
terms of the Notification make no distiuotloo between 
oivll and criminal appeals, that She vacation judges 
are appointed for attending to all urgent matters, 
whether civil or criminal, though it is no doubt 
the case that criminal cases, affecting as they 
do the liberty of persons, are generally treated as 
more urgent, The “vacation judges” did not, It 


was argued, constitute the ordinary Crlfliinal Appel¬ 
late Bench and the Court was closed for all ordinary 
orirainaltbusiness iis effectually as for ordinary oivll 
business. Their Lordships liowever ruled that the 
• appeals were time-barred. 


It matjie SAjp that the office of the Criminal 
Appellate Side was open during several (iays of the 
vacation when the aj)peals if presented might have 
been received tliore. But the same may be said to be 
the case with Civil appeals. The office on the Civil 
Appellate Side remained opcvi for several days after 
the long vacatioli commenced, and parties had the 
option to prtfbent aa[)BalH either during such time 
or on the re opening of Court. Itja also a matter of 
ordinary practice, that civil appeals may be presented 
during the long vacation when the office on tlie Civil 
Apifellate Side is open to receive them and yet such 
appeals are not thrown out if presented on the re¬ 
opening day merely on the ground that* th» period 
of limitation expired on one of the days oy which the 
office was open. We certainly do not find anything 
in the provisions of the»Limitatioii Ad, or in the terms 
of the High Court Noiificati*oii to justify a contrary 
practice in respect of Criminal Apjteals. Their Lord¬ 
ships evidently relietl gn the practice prevailing in 
the offices on the Crinii‘iii*Appellate Side of treating 
the Vacation Benclfas tbo Olfdiuary Criminal Appel- 
* late Bench of the High Court. But if this practice 
is contrary to \lio law as laid down In sec. 5 of 
the Limitation Act, it should be altered and brought 
Into conformity with the law. 


'AcOdRDING fo SEC, 316 OF THE PRESENT CODE OF 
Civil Procedure .the title to immoveable property 
vests 111 the purchaser from the date of the confirma¬ 
tion of*Bale and not from the date of sale. This has 
created ^erious difficulties when the question to be 
decided is which of two successive auction-purchasers 
•bould have priority when the later purchaser has 
had his sale confirmed first. In deciding such 
questions of priority the Courts have been cons¬ 
trained to overlook the provisions of the section and 
act upon general principles of equity. The section 
really can have no Intelligible application to such 
oases. This rule has therefore been altered by cl. 65 
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ofthepMMut Bill whiob provides that the title to 
such property vests from the Hme wherf It Is sold 
and noi ffom the time when the sale becomes abso¬ 
lute, 


ThI ALTBBATION HOWEVEB will BB open TO' OTHBB 
objeotlons. This'Is evident from the fact that if 
the debtor’s title Is extinguished on the dayof sale 
he will not be eptltled to re 90 ver any arrears of 
rent or profits from it nor will he be .bound 
to pay up arrears of rent or ^ profits that may be 
due from him from that day. The purchaser on 
the other hand, whose title begins from the date 
of sale, will find It very dlflBcnlt, if not impos¬ 
sible, to realise rents or profits before ^obtaining 
possession. The result will be*that the property 
will be in arrears and will be liable to bee 
sold In execution of a decree for arrears of rents 
or other dues by third parties by. the time the sale 
is confirmed and possession delivered to the pur¬ 
chaser. Auction-purchases at present are found 
in the majority of oases to be risky and specula¬ 
tive transactions. It may be fairly assumed that 
the suggested alteration will make them even more 
so. Probably the difiBflulties will be met by intro¬ 
ducing a clause making It obligatbry on a judgment- 
debtor, when a sale has been get asld\ to_ indemnify 
the purchaser for all just payments made by him 
and the Court of execution should be given sum¬ 
mary powers to award such indemnity to the auction- 
purchaser. 

Cl. 'D6, sub cl. (3) pbovidks that no appeal shall 
lie on a .matter of costs only wliere by law such 
costs are left to the discretion of the Court, except 
by leave of the Appellate ■ Court obtained on an 
application aocompanied by a memorandum of ap¬ 
peal. This provision r€qulrit|g a parly to obtain 
leave sesms superfluous when It Is provided In the 
rules that every appeal rnay 6e heard by the Appel¬ 
late Court for admission beforh notice is sent out^ 
to the Respondent (Rule No. 11, Order No. XII, 
which Is a rule similar to sec. 53 b of the present 
Cods). When there Is this provi^on for a prelimi¬ 
nary hearing, It seems to be wholly unnecessary that 
special leave should be sought and a separate appli¬ 
cation made for purposes of such appeals. , 


The pbovision in the Bill has no doubt been 
borrowed from the Judicature Act of 1878. But 
English decisions show that no leave is required In 
oases where the judge has failed to exercise “judi¬ 
cial disoretiou.’’ This is evident ffom the recent 
ease of Edmund v, ilarltll. We publish below 
the comments on this case in the columns of the 
English Lav Journal of tlie 2nd November last. 

The judgment of the Court of Appeal on- Monday in 
Admuni v. Martt I ie only the laet of a series of caies In 
which It has been held that the discretion of the Judge to 


deprive a successful party of his cosU must ^ exercised 
judicially. In view of the prevfbus oases in which the dis¬ 
allowance of cosU has been reviewed by the Court of Appeal, 
it is rather surprismg that the point should have been raised 
that set. 49 of the jfidicalqre Act, 1878, absolutely precludes 
an appeal without leave on^ question of costs. No leave 
is required when!the Judge has not exercised a‘judicial’ 
discVetion or when no materiale^xist for the exercise of his 
discyetion. Thus it has been held that misconduct which 
has no relation to any issue between the parties is no ground 
for depriving a successful party of his costs j nor can he be 
visited with this penalty because he has raised what the Judge 
considers a shabby defence-ap. the Gaming Acts—or because 
fie refuses to let the Judge decide what should bo done as a 
matter of fairne'sg, Irrospcotive of his legal rights. In 
Edmund'i. Marjkl MrMustice Sutton disallowed the Defen¬ 
dant's costs on tire ground that before making certain altera¬ 
tions to the premises of which she was tenant (which he held 
she was entitled to make) she ought to have communicated 
with her landlord. ThiJt said the Court of Appeal, was dis- 
allowing the costs because the Judge thought that the suc¬ 
cessful party mighUhave acted with more consideration, and 
no power exists to disallow coats on such a ground. 


'ras P80VI8I0N8 OF THE CiVIL, PbOOBDUBE CoDB 
relating to revision as embodied in sec. 622 are not . 
substantially altered. But having regard to the ’ 
conflict of authorities as to the Interpretation of this | 
section it Is desirable that the oonfllot should be setlf" 
at rest. Some judges are of opinion that gross and' , 
palpable errors of law do come under sec. 622 
whereas others think that they do not. The Privy 
Council case of AyttV Hustnn, 11 Cal. 6, has been 
differently interpreted in different Courts. The views 
expressed Jn the following oases amongst others 
deserve consideration. (Mohunt Bhngwnn v. Kheltar 
Mont, 1 C. W, N. 617; Mathura Nnth v. Umtih 
Chandra, 1 C, W. N.<626; Raghu Nath V. CAaffra- 
pat, 1 C. W. N 633; Enat Mondal v. Baloram Dey, 

3 C. W. N. 681). 


It is a well established pbaotioe in England 
that the executive Government never Interferes with 
the judiciary and the judiciary on the other hand 
hold themselves scrupulously aloof from all possible 
political influence in the discharge of their duties 
on the Bench. The following account of Lord 
Ellenborough’s protest against the oomblnatlon of 
exeoutWe and judicial functions written by a E. 0. 
M. P. and published in the Lav T'ftNef Is both 
interesting shd instruolive. The oonolusion of the 
writer 'also seems to suggest that in times of 
political trouble it if the duty of the judiciary to 
keep the placid stream of justice unpolluted by 
political bias. 

The remarks of Lord O'Brieu, the Lord Chief Justice of 
Ireland, Ib the Irish King’s Bench Division, on Tuesday 
last week, with respect to the wttltude of the executive 
Government in not instituting proceedings against persons 
who by speeches incited to "cattle driving,'' and a reference 
to hie own line of action, when Attorney-General, in ordering 
prosecutions, which elicited from the Irish Attorney-General 
the disclaimer of having " shirked ’’ hie duty, constitute a 
somewlwt regrettable departure from the salutary practice 
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by which judges hold (hemeelves precluded from iuterfereuca 
^th the executive, more epecially in mattere relating to the 
administration of criminal law, in cases in which by virtue 
of their judicial position they may be. oallejj on to stand 
indifferent between the subject }od the Crown. When, in 
1806, on the formaUon of the hfinistiAof All the'Talents, 
Lord Ellenborough, as Ohief\Justice of^ngland, consented 
to be a member of the Cabinet, the anlmaloua character of 
his position as a Minister of the Crown and a judge wSs the 
subject of controversy between him and Mr. Perceval, a 
former Attorney-Gfeneral, who was subsequently Prime* 
Minister. Lord Ellenborough sta^d that he had made it a 
condition precedent to his entering the Cabinet that in all 
matters relating to the administration of the criminal law, or 
in any way, however indirectly, bearing on the policy‘of 
criminal prosecutions, he was to take no part whatever in 
consultations, of which he was not bven \be informed. The 
union, however, of judicial and executive functions, subject 
even to this reservation, was regarded as open to such serious 
inconvenience that thesprecedent in the case of Lord Ellen¬ 
borough has never since been folFowed. The cases are few 
in which a member of the fudiciary has adopted the r6k of a^ 
critic of the (Jovernment, which is responsible for the peace 
of the country, with reference to the prosecution of alleged 
offenders, In 1798, indeed, a Chief Justice of Ireland came 
into collision with the Qovernment of the day In the interest, 
not of the restriction of liberty, but of its defence. In 1798 
Wolfe Tone, an Irishman, took part in a French invasion of 
Ireland. The French ship of war in which he sailed was 
captured, and Wolfe Tone was bjouglit to trial in Dublin 
before a court-martial. He was thereupon sentrticed to be 
hanged ; he held, however, no commission as an Englisii 
officer, his only commission being one from the French Re¬ 
public, On the morning when hie execution was about to 
take place, application was made to^Lord Kilwarden, the Lord 
Chief Justice of the Irish Court of King’s Dench, for a writ 
of habeas corpus. 

■ ■ W 

CURRENT INDIAN OASES. ’ 

PufTANNA V. Ramakrishna, I. L R. 30 Mad. 195. 
Specific Relief Art, see. 4^—Deehsatory suit. 

On the death of the lasff male owner leaving a 
widow, the presumptive reversioner brought a suit 
for a declaration that the aileged Will of the last 
male owner is invalid and does not bind bis rever- 
eiouary interest. Held, that such a suit is maintain¬ 
able under see. 42 of the Specific Relief Act. 


Ddroozi V. Fakebr Sahib, I. L R, 30 Mad. 19?. 
Mahomedan Law—Sale of minor’s property by mother. 

The sale by the mother, though made by her as 
dt facto guardian of the minor—the parties being 
Mahomedans—is not binding on the minor. There 
Is no rule of Mahomedan law which* precludes Maho¬ 
medans from claiming the benefit of the principle 
of equity embodied in see. 51 of fhe Transfer of 
Property Act. * 


Dhoobjbti V. Dboorjbti, I. L. R. 30 Mad. 201. 
Limitation Act, Seh, II, Art. 127. 

Art, 127 of Sob, II of the Limitation Act is no 
bar to a suit brought by a person for partition of 
joint family property in his natural family after his 
adoption in another family is found to be iaTalid, 


WBBKLV MOTBS. kUt 

Earupbin V. Eardabaui, I. L, R. 30 Mad, 207, 
Aitaehed property, wrong done to—Remedy—Trasu- 
fer of Pr^p^ty Act, tec, 91 {t)—Bight to redeei^ of 
attaching creditor, # ^ 

The right given in sec, 91 (/) of the Transfer of 
Property Act is not otfe given to attaching judment 
creditors by the Code of Civil Procedure. Where 
certain crops which had been attached were wrongfully 
carried away,by a‘third person the remedy of the 
creditor is to move the executing Court and not to 
•bring a separate suft. 


Rahinbbdi V . Lakboji, I. L. R. 3p Mad. 210. 
Limitation Act, Sch. II, Art. 178. 

Where an execution sale is set aside and the 
decree-holder obtains refund of the money deposited 
by him, time runs from the date of refund for making 
a fresh application for execution. 


Mavola V . M^voija, I. L. R. 30 Mad^ 212. Civil 
Piocedure Code, see, ^86. 

Where in a suit for contribution the debt became 
due by virtue of the payment of the co-sharer, sec. 
586, C. P, C., will apply. ‘In determining whether 
second appeals fie in execution proceedings of suits 
of a Sn^ll Cause Court nature the test is nob the 
amount claimed in execution butjn suit, 


&PPATA V. Kunhati, I. L. R 30 Mad. 214. Civil 
Procedure Code, tee. 310A., 

The words “ whose immoveable property has been 
sold ” in sec. 310A, Civil Procedure Co^e, should be 
BO construed as to include cases where a party 
acquires an interest hi the property, such as would 
otherwise entitle him to* apply under the section 
where the interest has been adl^ulred after the Ails 
and before the expiraUoj of the thirty days. 


Kdrblla If. PoLiSBTTi, I. L. R. 30 Mad, 217, 
Jurisdiction— Application for execution of Small 
Cause Court decree. 

Where a Small Cause Court is abolished after 
passing a deyree, the Court in which the decree Is 
to 6e ejecuted is the Court in which the suit had 
to be broughff at the date of the suit if no Court 
of Small Causes had been in existence. 


• J 

Alraja Naidu, in THB MATTER OP, I. L. R. 30 Mad. 
222— Witness — Prosecution—Defamatory words. 

It is against public policy that a person should be 
liable to proseoCtion for having used defamatory 
langui^e in answer to questions put by a Court to 
a witness. 
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Mothu V . Emperor, T, L. R. 30 Iifad. 225. 
Criminal Procedure Codf, sees. 215, 

SeQ. 215, Criminal Procedure Code, refers only to 
commitment '.otnally made. Ic is open to the High 
Court to consider whether the Sessions Judge has 
or has not exorcised a proper judicial discretion 
under sec. 43G, Criminal Procedure Code, in setting 
aside a Magistrate's order of discharge; though 
the High Court has this power at will only .exer¬ 
cise it where it is manifest that tlie Session Judge’s 
order is improper. * 


• . 

of ijtjees, 

ENGLISH LAW COURTS. 

KING’S BENCH—IPancn v. The Londdn Road 
Car Company. Before Mr. Justice Darlino. 24th 
October 1907. 


Solkit(ir--Pr(pni ation of hiiff-^SoUeitor'i u'spon- 
sibdity —Cost.s, older a</iunst .‘ioheitor for. , 


In this caiic whicli now came on upon the applica¬ 
tion of the Defendaiils, that the Appellant’s soli¬ 
citor, Mr. E. C. Appleton of Portug.al iS'reet, should 
be ordered to pay DJcmlant’s costs for the reason 
that the facts relb'cted ilio grave.st discredit upon 
him as an officer of (ho Court, Mr. 'juatjeo Darling 
in delivering jndginont said :— • , 

"The real que8;iou wliich led to the litigation 
was whether the Plaintiff iiad been hurt or not. lie 
{the learned Judge) held there was no evidenct^of 
negligence and the jury agreed wi:h him. Before 
acceding to this applicatioft he must see that the 
delinqueifty has thorougiily brought home to Mr. 
Appleton, The case was taken up absolutely on 
speculation. If Mr. Appleton believed that the 
Plaintiff was a mipi of jiome* substance it was re¬ 
markable that ho did not ark liim for some money. 
The Police report sa'id no one wasoinjured and there 
was no suggestion in Plaintiff’s «iroof that the Plaintiff 
was injured and yet Mr. Appleton went on with the 
action. The brief stated tiftt the Plaintiff complained 
of being hurt at the time. Mr. Erazer y.he clerk).put 
that in the brief but ho did not know where he got 
it. Into the proof of Plaintiff as set out in the brief 
he put a statement of which there was no evidence 


whatever that the Plaintiff was pinched between 
his van and the horse trougli. The fxcuse made 
by the clerk—and this threw a Hood af light on the 
way in which some people get up briefs—was that if 
it was not true the witness would not say it. There 
was nothing to bring this home to Mr. Appleton 
but the brief was handed to Counsel with his'name 
upon It and the gravest injustice would follow if 
briefs were prepared in this way. This action was 
brought on the flimsiest evidence and with an exagge- 
^bn and falsification of the proofs and if he was 
"**8*"* at Mr. Appleton knew of it he would have 
ill ordering him to pay the Defendant’s 

wbieb It 


costs. Even in regard to him the case was one of 
the gravest suspicion. As however he was not 
certain that Mr, Appleton was cognisant of the re¬ 
prehensible conduct of his clerks he could not make 
the order asked {3r. The application would there¬ 
fore be dismissed but wiifioi« costs as the Defend¬ 
ants .in bringing the application before the Court 
had performed a great public service.” 

, Mr. A. J, Simon for the Defendants in support of 
Application, ^ 

Mr. Shearman, K. C., and Mr. Wickham for the 
Plaintiff’s Solicitors, 

C. W. A. 

KING’S BENi ^.—Re Arthur Mo^'tSs. Before Mb. 
Justices Phillimore and Walton. 29th October 1907. 

intoxicated juryman^ Afidavit %y solicitor or juror 
reqw ed. • • 

A writ of certierari was sought for by a rule nisi 
upon the Justices of Monmouthshire to show cause 
why that writ shoulrknot issue in thejease of Arthur 
Morris It w'lis said upon the affidavit that while he, 
Morris, was acting as a juryman he* was under, the 
influence of liquor. Immediately after the verdict 
(the prisoner under triSl being found guilty of mis¬ 
demeanour) another case was being tried when it 
was discovered that Arthur Morris was asleep. An 
officer of the Ceurb had to shake him and it was 
without doubj; that he* was under the influence of 
liquor. In that case consequently the jury was 
discharged In the previous case too it was seen 
that the jsnyman was resting his head on his hands 
and was not.taking much notice of what was going 
on. The cases of R. v. Murphy (L R. 2 P. C. 535) 
and R. V. Woodjall (5 Burr, 2661) were cited and 
the case of R v. Rothwelt heard in August 1895, where 
when it was discovered after a man had been con¬ 
victed and sentenced that a son had taken the place 
of his father, the latter being the qualified juryman 
the matter was brought to the Court’s notice. The 
Court in refusing the rule nisi said in RothweWt case 
the j-ulo nisi was discharged on the ground that the 
oi)jection ought to have been made at the time. 
The solicitor here was the prisoner’s solicitor. While 
there was a chance of acquittal he took no exception 
to the mail though he had noticed his behaviour. 
That was, the time to call the attention of the 
presiding Judge. All the solicitor’s affidavit BBjrs was 
that the man did not speak at the time, not that 
owing to his condition he could not ifjieak. It was 
difficult to say that in this case there was nob a 
verdict of 12 men. There were not sufficient mate¬ 
rials before the Court, The application may be 
renewed. If it was to succeed there ought to be an 
affidavit of the circumgtances made by a juryman. It 
was not sufficient to have the affidavit of a solicitor 
acting upon information given by a member of the 

juty. 

Mr. Bosanquet In support of the Application. 

C. W, A. Rtfuud with liberty to apply. 
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ADMIRALTY COURT. The Welsh Girl. Before 
Mr, JuSTiCB BiRGRAVB Dbanb. 11th April 1906. 

Dispute between owner awl undeiwntefs—Conflict 
between decision of United States Court and English 
Court—Valuation in policy, • v 

The Welsh Gvl was sn^k and toblly lost. This 
was owing to a collision with the axeamship Cow,- 
monwealth. In the policy ^he was valued at £l,.f50, 
but the owners Insured her with the Dee Ship- 
Owners Mutual Insurance Club,at only £1,000. Her 
owners were therefore her underwriters for £3,50. 
The owners of the Commonwealth having denied 
that their ship ran down The Welsh Giil, the said 
Insurance Club^paid £1,000 lio tXe owners of The 
Welsh Girl. Th’elr allegation was that they did so 
on the understanding that the owners of The 
Welsh Girl would snrrender'to them any rights 
they recovered agaihst the wrong-doers. • Tiie In- 
suranae Club being convinced u{fon evidence they 
gathered, that the owners of the Commonwealth 
were the wrong*doers, issued a writ against them in 
the name of the owners of I'he Welsh Girl and 
thereafter the oWliers of the Commomeealth ad’mit- 
"ted liability. The Registrar assessed the value of 
The Welsh Girl at £1,000, with freight and, interest, 
the amount was made up to £1,348, recover.ible from 
the owner of the Commonwealth. The question now 
was of this amount paid into Court liow ranch the 
Insurance Club was entitled to and l^ow much the 
owners of The Welsh Girl. The former claim the 
£1,000 they had paid and tho remainder under tlie 
said agreement to surrender all riglits. The latter 
‘on the basis of the valuation of The {TefsA 6hi at 
£1,350 said that they ought to receive /.‘/j while the 
Insurance Club should have ^ «r £740 odd, Tliey 
denied the fact of any surrender agreement. Costs 
to be borne proportionately to the total amount 
recovered. The learned Judge held that the alleged 
surrender agreement had not been made out It must 
be remembered that once the value of tl>e ship was 
fixed in the policy, neither owner nor underwriter had 
any right to depart from it, He held tliaj; the 
owners of The Welsh Girl were right in the proposed 
way of dealing with the money paid into Court. 
There was a conflict of authority between the United 
States decision (Zevingston v. Maryland, 130 Fed. 
Rep. 747) and of the English Court decijion (Noith 
Eastern Insurance v. Armstrong, L. R. 5 Q. B. 333). 
Upon such conflict the learned .hidge preferred to* 
follow the English Courts. * 

Mr. Ilorridge, K. C,, and Mr. Hill for Owners of 
Welsh Girl. 

Mr. Scrullon, K, C., and Mr, Stephens for the 
Underwriters, ^ 

C. W. A. Judgment for the Welsh Girl Owners 


til 

PROBATE COURT. Wallis v. Brown and others. 
Before MaNJosTiCB BaRGRiva Dbane. 18th April 
1907. 

» 

Probate—T'iple mwder—Will of murdered woman 
—Judge acting on medical evidence of yjife hatflng 
survived husband and sister. * 

Probate was claimed of the Will of Mrs. Maria 
Catherhie Brown. There was only a formal defence. 

, Mr. Brown a congregarional minister suddenly went 
mad, and on 30'h Jifly 1906 murdered his wife and 
her elder sister Miss Mary Rider Elliott, The 
firime* was ktiown as the Wanbbrne triple tragedy, 
Mr. Brown having immediately after committed 
suicide * Tho quest’ion was whether Mrs. Brown bad 
survived her said sister and husband. Dr. Grossman 
gave evidence that from the position of the bodies 
he was iq no doubt tliat she had survived both her 
husbatid and her sister. 

The learned Judge acting on that evidence made 
the graiir cam testamento aniiexo and declared that 
she h.ad survived her sister and her husband. 

Mr. Iknton,^K. C., and Mr. Orazebtook lot the 
Applicants 

Mr. Bayfnrd for tlje executors of husUknd’s Will. 

C, W'. A 


PRIVY C0UNCIL. 

[Appeal from Oudd.] 


Lord UrmniiTsoN, * 
Lord CoLiitfs 
Sir Arthur Wilson. 
• 1907. 

29, October. 


SfiKiKH Alt Husain, 
Defendant, Appellant, 

V. 

Makhan Lal, Plaintiff, 
Respondent. 


Appeal 

toration. 


' uck of for default—Application for res- 


In this case Appellant applied to have hia appeal 
restored * ^ 

The facts disclosed that Appellant had mortgaged 
bis village Khaiqjanian withoilt possession to'the 
Respondent in 1899 fcr^an advance of Rs, 6,500 and 
afterwards a further charge was given for Rs 600. 

Respondent comnfencsd this suit for possession 
as*" mortgajjee of Khnndanian" The Sub-Judge of 
Bis wail dismissed the suit for possession but gave a 
decree for sale of property on default of payment of 
Rs. J96 wliich he found was due. Upon the Res¬ 
pondent’s appeal that decision was reversed in Novem¬ 
ber 1904 bj- the Court of the Judicial Commissioner 
and PlJiutift was awarded a decree for possession. 

Appellant was allowed In due course to appeal to 
IKs Majesty in Council. The order was dated 10th 
June 1905. 

On 5th June 1907 the Registrar of the Privy, 
Council wrote to Appellant’s London Solicitors 
Messrs. Dawning Haudcock & Co., that he did not * 
see Lis way to granting Appellant any indulgence, 
that the record had arrived In England on the 22ad 
Augqst 1906 and unless efifeotual steps were taken 

21 



zzil 


THE CALCUTTA WEEKLY NOTES. 


[Vei. Xlt 


before the 14th June 1907, the appeals would be 
dismissed. On the 6th June 1907 Appellant’s said 
solicitors wrote to Appellant to that purport and 
effect, ■“ Appellant now submitted that long before 
he could have received that letter, the 14^h June 
had gone past. That he took steps immediately to 
despatch 1^. 4,000 to his solicitors through the 
Bank of Allahabad, but he was informed Jby the 
officials of the local Court that on 2nd July 1907 
his appeal was struck off. , 

He now prayed for its restoration nphn the gW)und 
that from February 1907 plague had been r^ing, 
in his town, and had nearly depopulated it. That 
his wife, a child, In all 1.3 membeiw of his hwraehold 
had died of it. 

Mr. C. W. Arathoo7i supported the application to 
restore the appeal under such circumstanceSi^^as also 
another appeal of the Petitioner 'against other Res¬ 
pondents which was in a suit concerning a mouTiah 
known as Baragaon. 

Mr. Ross opposed in the one case. 

Mr. DeGiuyther in the other. ' 

After hear’ng the arguments Lord Robertson inti¬ 
mated that the applications w'ould be refused with 
coats. 

C. W. A. Application refused. 

CALCUTTA HIGH COUI^T. ‘ 

Recent decisions not yet reported. , 
(The Important caies to bo tuUy reported horooftor.) 

Criminal Rkvisional Jurisdiction Before Caspbrsz 

and OHm’Y, JJ. Criminal Revision No. 1022 

OF 1907. In the matter op GOURHARI 

SADHU KHAN^ Petitioner. Slat October 1907. 
(• 

^fenisi for further enquii y — F/iiluteto serve rule 
on accused—Proper order. .... 

The Petitioner, Gourhari S»dhu Khan, obtained 
a rule upon the District MUgistrate to show cause 
why his complaint against one Amar Kristo Dutta 
which was dismissed by the Joint Magistrate should 
not be heard according to law. This ruje was at 
first issued only upon the District Magistrate, but 
subsequently the High Court directed a fresh rule 
to issue calling upon the District Magistrate as v/ell 
as the accused, Amar Kristo Dutta, to .show’ cause 
why the complaint should not be heard according to 
law. Efforts were made to serve a notice of the rule 
upon the accused, but it was not served as accotcliug 
to the District Magistrate’s report the accused could 
not he traced. * 

Their Lordships observed:— 

" In the circumstances we think the proper order 
to pass will be that the rule be discharged with 
liberty to the Petitioner Gourhari Sadhu Khan to 


make a fresh application to the Oourt when the 
whereabouts of the accused Amar Kristo Dutta have 
been ascertained. The present rule is discharged.” 

Baku Dasarathi Sanyal for the Petitioner, 

B. 0. Rule discharged. 


Civil Appellate Jcrisdiotion. Before Mitba and 
Caspersz, JJ. Appeal from Order No. 655 of 
1905. KUNJ •LAL MARWARI, Plaintiff, 
Appellant v. LACHMAN PROSAD SINGH 
‘ AND others, Defendants No, 2 to 5, Respondents. 
11th Novei^r 1907. 

Sec. 68 S, Givu Procedure Code—destitution—Tres¬ 
passer. . 0 

Kunj Lai Marwari* brought a suit for recovery 
^of land ag’ainst one Rampal Slngli. A Receiver was 
appointed pending the suit who reported tbht he 
could not get peaceful possession as Lachman Prosad 
Singh and others dAimed the land a4 tenants The 
Plalptiff thereupon added the said Lachman Prosad 
and others as Defendants No. 2*to 5 to the'suit 
but the plaint was not/imended nor any allegations 
made or reliefs claimed against them In the plaint. 
No issue was raised as to the status of the added 
Defendants but the Subordinate Judge who heard 
the case found'that they had no title to the land 
and gave the Plaintiff a decree for hhas possession 
against all the Defendants. The Defendants appeal¬ 
ed to the High Coiftt. The appeal of Defendant 
No. 1 was compromised but the appeal of Defendants 
2 to 5 wero decreed on the ground that there was 
no cause of action against them and Plaintiff 
adduced evidence to pjove that he and not the 
Defendants 2 to 5 were in possession. The decree 
of the Subordinate Judge was set aside so far as 
Defendants No. 2 to 5 were concerned and the suit 
against them dismissed. Pending that appeal the 
Plaintiff executed the decree of the first Court 
and took delivery of hhas possession. After the 
decree of the High Court the Defendants 2 to 5 
applied for restitution under sec. 583, Civil Procedure 
Code. The Subordinate Judge directed that they 
should be restored to possession by ousting the 
Plaintiff, The Plaintiff filed the above appeal 
against that order and it was contended on hls'^half 
(I) that Defendants 2 to 5 having been found by 
‘the Subordinate ‘Judge in the original Suit to have 
no title to th*e lapd they ooujid not get back possession 
and at best they store trespassers and could not 
get the benefit of sec. 583, C, P. 0, (2) Evidence 
ought to have been taken who was in actual posses¬ 
sion on the date of delivery of possesalon. It was 
argued for the Respondent (1) that Rightly or wrongly 
the Defendants 2 to 5 were in possession as tenants 
and ihas possession was taken against them in 
execution of the, decree of the first Oourt which was 
subsequently set aside and they are entitled to get 
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back their previous pmsesiton. Seo. 683 oontem- 
plates that itatui quo ante should be restored. 
Assuming Defendants 2 to 5 were trespassers when 
khae possession was taken against tbeln they are 
entitled to be restored to possessnn. (2) The peti¬ 
tion under seo. 583 and xhe Nazi^ report thereon 
prove that Defendants 2 to 5 were In possession 
on the date of delivery of possession and Sub-Judge 
relied on them. • 

^Tefci—Under sec. 583, C. Pi C, a trespasser should 
be restored to possession If be had been disposses¬ 
sed in ezeoution of a wrong decree which was sub¬ 
sequently set aside. The Court below must find 
on the evidenpp, that may be iMduced, whether 
Defendants No. 2 to 5 were in actual possession 
of the disputed latsd either as tenant or as trespasser 
on the date the PlaintIflF took’delivery of possession 
in execution of tfie decree of the firsf Court and^ 
if thhy are found to have been in such possession they 
should be restored to their previous possession. 

Babu Montnatha Nath Muike^jee for the Appellant. 

Bnhu Kthtlra,Mohm Sen fur the Respondents. 

A. T. M. Cage remanded. 

Civil Appbllate Jdbisdiotion. Before Mitra and 
f . CiSPERSz, JJ. Appeal from Appellate Decree 
No. 307 OF 1906. ^AKlTODA DEBI and 
ANOTHER, Appellants v. UMESH CHUNDER 
taERJI AND OTHERS, Respondents. 12th 
Novmber 1907. * 

OhatvmU tenure — Mottgage—Mot (gage deed des¬ 
cribing the tenure as jaigir— Decree on mottgage — 
Decree absolute—Mortgagor su^equently acquiring 
mokurari lease—Mortgaged purehrser—Transfer by 
mortgagor—Transfer oj Property Act (IV of 1882), 
see. 4^—Mortgagee purchaser and subsequent pur¬ 
chaser, contest between. 

The land covered by this litigation was a portion 
of ghatwali land which was in the possession of 
Defendant No. 4 as a ghatwal. In 1898, ha mort¬ 
gaged the land to the Defendant Nos. 2 and 3 
alleging that it was f'aigir land. There was nothing 
in the mortgage deed which would indicate that the 
mortgagor had no alienable Interest in the land. It 
was not described in the deed as ghatwaU. The mort¬ 
gagees instituted their suit on the mortgage and 
obtained a preliminary decree bn the 17th August 
1901 and a final decree for sale on tile 15th March 
1902. In the meantlbie, the mortgagor entered 
into a contract of sale with the Plaintiffs; but no 
sale took place until the 30th April 1902. The 
contract of sale had not the effect of conveying the 
property. At the time of the mortgage, the mortgagor 
had no other right than that of a ghatwali tenure- 
holder; but on the 30th September 1901, the mort¬ 
gagor obtained a mol^urart right from the Burdwan 
Mi, the land having been resumed in the meantime 
and settled with the Baj. The mortgagee Defendants 


purchased’the property on the 22nd May 1902 and 
succeeded in obtaining possession. The Plaintiffs 
brought this action for possessloii of the land covered 
by the mortgage and puroliased by the mortgagee 
Defendants. • 

The Defendant NOj 1 was a tenant on the land 
and h,e pleaded the right of the mortgagee Defen¬ 
dants in a suit which was instituted for rent against 
him bj the Plaintiffs. 

The first Court came to the conclusion that tbs 
mortgagee Defendaots had right jto possess the land 
by (Virtue of the mortgage, the mortgage decree 
and tl^e sale thereunder. The lower Appellate 
Court, while holding that the mortgage was good 
and that the decree and the sale Avere neither 
fravidulent nor collusive came to the conclusion 
that the Plaintiffs were entitled to the reliefs claimed 
on two grounds; first, that it was not made out 
that the land covered by the plaint was identical 
with the land purchased by the mortgagee Defen¬ 
dants and, second, that under see. 43 of the Transfer 
of PropSrty A*t, those Defendants had not the right 
to resist the Plaintiffs. The Defendants appealed to 
the High Court. • 

Held —That as the mortgagee Defendants had the 
right, they having obtained a final decree for sale 
before the purchase by th# Plaintiffs, that right can 
not be defeated by the application of the rule laid 
down by sec. 4i of the Transfer of Property Act. 
It was a kgal right created b]j a decree which can¬ 
not be disturbed and the mere fact that the Plaintiffs 
purchased subsequently would not, unless the mort¬ 
gage and the decree were fraudulent, defeat the 
right of the m.ortgagee Befendants. 

The rule of law which underlies se-k 43 of the 
Transfer of Properly Act is that a^s between the 
transferor and the transferee the transferor can¬ 
not 4 )lead subseqifent ^tle to the land transferred, 
if he bad induced the transferee to pay money for 
the transfer, Tfee principle is *an extension of* the 
well-known rule of ijt^ppel. 

Held also—That as the question of identity was 
not distinctly raised iirtho pleadings, it shouid not 
have been given effect to. 

Mr. B. G* Seal for the Appellants. 

Babur Mahendra Nath Roy and Latit Mohun 
Baherjee fof the Respondents. 

• A. T. M. Appeal decreed. 
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Civil Appellate JcmsmcTiON, Before Maclean, C. 
J, and Gkidt, J. Appeal from Appellate 
Dhoree No. 2128 of 1905. 'SYEO ABDUL 

* KAB, Defendant, Appell.uit v. Mr. JI. C. EGGAR 
and Aiothbr, Plaintifl'I Reapondents. 12th 
November 1907. 

i 

Mutwallia, mil nguinsi—AU ni'itwallia to h» made 
patties—Irtfavl i^utwalll not properly tepresented, 
effect of. , 

I 

The suits were brought to rej,li 80 arrears of rent. 
The rent was created by a putnl pottah. The in¬ 
terest under that putni pottah 8uj)sequeiitly ^became 
vested In tlio two Defendants as mutwalhs. One of 
these mutwallis was a minor He was a Defendant. 
Guardian ad litem was appointed on his behalf for 
the purposes of the suif. It wqs found .that the 
summons was not properly served upon liini. An 
objection was taken at tlio hearing that the minor 
Defendant was a necessary party to the suit and that 
he was not properly represented 'before the Court. 
Tiie Plaintiffs did not ask the Court to 'allow the 
suit to stand over for a short time to enable a 
guardian to be properly appointtd. 

The suit was dismissed by the first Court but 
was decreed by the Appellate Court. On appeal to 
the High Court, • 

Held —That both tlie muiwnlhs arp necessary 
parties and as they were not brwght on tlia record, 
the Plaintiffs’ suit must fail. . 

Dr. Piiya Nath Sen for the Appellant. 

Bal/u Swendia Nath G'liha foi the Respondents.* 

A. T. M. • Appeal allowed 

Civil Aitellate JuRisnicTio.v. Before .Stephen and 
HoLMWOOD, JJ< iy’PEAl^ FROM APPia.LATK 

Decree No. 332 of ]9(A5, IJPENDRA NARA- 

•YAN ROY, Pfaintiff, Appe«ant, v. RADHA 
RAMAN MUNSHI an;j^,'^hrr.s, Defendants, 
Respondents. Heard, 11th November. Judg¬ 
ment, 20th November ^907*. 

Possession, suit for — Diluvion- -Onus^eff proof— 
Survey Map — Presumption. 

The Plaintiff sued for a declaration of his taluk- 
dari right in and possession of certain land which 
he alleged was a part of his Mouzah Brp.hmacha,ri. 
His case was that the land in question dilwiated 
while it was in his possession, and bad in part 
reformed adjacently to the Defendants’ two mouzal\p, 
and was in part representod by a ie/p, occupied by 
the Defendants and he alleged that the Defenduhts 
had dispossessed him both of the reformed land and 
,the hole. To this the Appellants-Defendants pleaded 
that the Plaintiff’s predecessor in title were never 
in poBsession of the land in question and that they 
enjoyed adverse possession thereof for more than 
12 years. . The Sub- Judge decreed the suit id the 


Plaintiff’s favour as regards two of the plots of the 
land claimed on the ground that the Plaintiff’s title 
before dliuvion must be presumed from facts and the 
Defendants failed^ to .prove possession of the land 
for IS years before siiiti The District Judge set 
aside this part (f his decree on the ground that it 
was for the Plaintiff to prove possession within 12 
years before suit and that ‘this he had failed to do. 
Tlio Plaintiff appealed to the High Court. 

The evidence of diluvion was supplied solely by 
a Survey Map of 1854, in which the boundary of the 
Plaintiff’s mouzah was shown as crossing the river 
lloora Sagar and^ollojving the course of the opposite 
bank in such aJway ag to enclose the space occupied 
by the two plots in question. The lower Court pre¬ 
sumed that the two plots were iif the possession of 
ihe Plaintiff at. the time of the survey in such a 
way that they would still be in Tils possession when 
they become capaBle of being possessed. 

Held —That the Plaintiff should lay a foundation 
for his case by provi/lg that he was id possession of 
the laud from which he was dispossessed in order to 
satisfy the requirements of the first*two propositions 
laid down by Wilson, J, in Mono Mohun Ghose v. 
Mathwa Mohun Roy (I. L R. 7 Cal. 225). 

Held /'urt/isr—The survey map cannot be taken 
as showing that, tlie site of the river was ever dry 
laud. The lowef Court Is wrong In presuming that 
there was e”or such *a possession of land as was 
found to have existed in the Plaintiff’s predecessor in 
title. 

Babus J'ogesh Chunder Roy, Surendra Nath Guha, 
Sarat Kumat' Mitia and Antlendta Nath Roy Chow- 
dhury for the Appellant. 

Babus Lai Mohun Das, Mohini Mohun Chucker- 
hutty and Biraj Mohun Mozumdar for the Respon¬ 
dents. 

A. 'P. M. Appeal dismissed. 
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been oonvloted un4er qeo. 6^4 on the 
20fch Deoembeix, 1^06. Vhe proprietor 
was tried by the learned Municipal 
Magistrate, who| by his order dated 26th 
June 1907, convicted him under sees. 408 
and 675 of the said Act and sentenced 
him to pay a fine of Rs, 5 a day fop 
3 days. . ^ 

Agakjst the order the said proprietor 
moved t^e Hon’ble High Court and 
obtained a^ rule against the R^unlcipal 
Magistrate to show cause why the con¬ 
viction and sentence should not be set 
aside‘on the ground* of, that the 

proseci^tion was barred by limitation arid, 
second, that the land having been taken 
out of the category of bvistee la»d, the 
proprietor was not bound to make streets 
in accordance with the bustee plan. 

Mr. A, Chaudhurt with Babu Jatindra 
Nath Qhose for the Accused, Abinash 
Chandra Qangull. 

Mr. Stokes with Babu DebcrCdra Chun- 
der Mullik for the Corporjition. 

The Judgment of the Court was as 
follows:—■ 

The Petitioner is the proprietor of 
premises Nos. 82 and 83, Rlpon Street, 
which was bustee land before the ye&r 
1904, On the 29th November 1904, a 
notice under sec. 408 of the Calcutta 
Municipal Act was served on him for 
making certain Improvements according 
to the standard plan kept? in the office 
of the Municipal Corporation. I'ho Peti¬ 
tioner failed to comply with the notice 
and he was prosecuted and convicted on 
the 24th December 1906 and fined Rs. 10. 
In the meantime and * before the convic¬ 
tion, the Petitioner had removed all the 
huts on the land and, on an application 


made by him for the erection of a build¬ 
ing, sanction was given ^ but it is said 
that the, sanction was clogged with the 
condition that a certain road should be 
made. ^ IThe road is shTown in the standard 

plan as E. E. Afteftthe removal tof the 

® • • 
huts and the erection of the building in 

aocordanffe with the* plan submitted by 

the Petitioner, the land ceased to be 

bustee laud under sec. 419 of the Act 

which says that, kfter the huts are 

Tomoved, the land shall cease to be 

bustee land, and it is found by the 

Municipal ,Magi8j;rate and it is also 

stated in his explanation to this Court 

that the land has ce&sed to bo bustee 

land. The provisions, therefore, of sec. 

408 of the Act ceased to • have any 

operation and, the Petitioner could not, 

after the land ceased fo be bustee land, 

be convicted ‘under that section* read 

wlth^ec. 575 of the Act. The provisions 

of sec. 414 as to streets and passages also 

ceased to have any operation against, 

the Petitioner. 

It appears to us that there could be no 
conviction of the Petitioner,i1nder any of 
the sections of the »Act, far less ‘under 
sec. 408, for his not the road ac¬ 

cording to the standard plwi when the 
land bad cease^ to be bustee land. The 
Municipal Magi8|rate has convicted the 
Petitioner and sentenced him to pay a 
fine of ffve rupees for 3 days on account 
of his •continu&I refusal to comply with 
the notice *und^ sec. 408 of the Act. 
But under the circumstances stated above, 
there was no offence, far less a continuing 
offence, committed by the Petiiioner. 

The learned Counsel for the Corpora¬ 
tion has relied on the proviso of sec. 419; 
and that is also the law which the 
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'’Magistrate In hla judgment and also In 
his explanation has relied on. The pro¬ 
viso, however, does not empower the Cor¬ 
poration to prosecute a person who was 
the owner of a bustee but who has ceased 
to be ^he owner of^ the land as a oustee 
under sec. 408. It does not appear, that 
the proviso compels the owner of a 
.bustee to make a road according to the 
road Indicated in a standard plan after 
the land has ceased to be butitee land. 
It only says, supposing It refers to roads 
Indicated In the plan, that they shall 
continue to be privat’e streets and shall 
^ be subject to the provisions of sec. 416, 
sub-sec. (2) Nekher this proviso nor 
any other section of the Act authorizps 
the Corporation to bring a criminal 
action under the Act against the proprie¬ 
tor of a biistee. For these reasons, wo 
are of opinion that the conviction and 
sentence must be set aside. 

It is not necessary for us to express 
any opinion on the question of limitation 
raised by the rule. 

The fine, if paid, will be refunded. 

Messrs. 0: N. Dutf, Attorney for the 
Accused. j 

Mr. M. L. Solicitor for the Cor 
poration. 

A. N. C. " 


-yBivy COUNCIL 

[Appb^^u Oodh.] 

( Bajranoi Singh 

(sinpe deceased, anij 
now represented by, 

Drighp&i 

Lord Maoraoh™. 

Sir Andrew Soob,... ipp,i. 

Sir Artiidb Wy.dON. 

1907. 

31, October. J Manok1,rnika 
Bakhs^ Singh, 
Eespondent, 

Defendant. 

• 

Hindu Law—Widoids estate—Alienation 
of husband's estate without legal necessity — 
Consent ^ of reversioners--Consent ex post 
facto—Bhalo Sultan Chattri tribe of Oudh — 
Custom excluding daughter and her issues 
from inheritance—Proof—General custom — 
Evidence Act {I of 1872)^ sec. 

In the absence of legal necessity a Hindu 
widow dan alienate property to which she 
has succeeded on the death of her husband 
with the consent of the nearest reversioners 
for the time being. Ordinarily the con¬ 
sent of the whole body constituting the 
next teversioner should be obtained, though 
there may be cases in which special cir¬ 
cumstances may render the strict enforce¬ 
ment of this rule impossible. 

The consent of the reversioners is efect- 
ive even when given after the execution of 
the deed of transfer. 

Badha Sbyam V. Jot Bam SenapatI 
(5) approved. 

Bamphal Bai V. Tola Euabi (3) dis- 
appt oved. 

Nopokishobe Sabma Boy v. Hari Nath 
Sabma Boy (4), Marddamdtho Nadan v. 

(8) I. L. R. 6 All. 116 (1888). 

(4) I. L. R. 10 Cal. 1102 (1884). 

(5) I. L. R, 17 CeJ, 896 (1880). 


lants, Plaintififs, 

V. 
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BaJBANQI SfMOH V. Manokarmiea Bakissh 

^MfklVASA PiLLAI (6); Vinatab V. Govind 
(8| to. , * \ • 


> . . .V, ■ 

Held— That the 


evidmce adduced in 


this ease proved the existence amongst the 

t < , s ' ' ' 

Bhale Sultan Chattris in Oudh of a 
general custom excluding daughters and 

' i ' V • ' ‘ 

iheir issue from inheritance. , 

This vaa an appeal ^rom a judgment 
and decree of the Court of the Judicial 
Cpmmia^onera of Oudh, dated the 6th 
March 1900, which affirmed a decree of 
the Court of the District Judge of Rae 
Bareli, dated the 23rd January 1899. 

The property in dispute is an estate 
comprising the villages of Karnai, Pin- 
dara, Rampur, Surpur, Mansahpur, Mlsir- 
pur and Ramhagar, and shares amounting 
to 5 annas 4 pie in each of the villages 
of Klshndaspur and Math Sarastigir, all 
being situate in fhe Distriet of Sultan- 
pur. The Appellants claimed to recover 
possession of the said estate as .next heirs 
to one Seetla Buz, who died prior to 
the annexation of Oudh, leaving him 
surviving a widow, Daryao Kunwar, and 
two daughters, Janga Kunwar and Jag- 
rani Kunwar. The widow succeeded to 
possession of the estate, and died on the 
6th August 1892; and the main question 
raised on the present appeal was whether 
the Appellants on her death became 
entitled to the immediate possessiou of 
the said estate to the exclusion of the 
daughters and their issue. *The Res¬ 
pondent was the son of ^he said Jagrani 
Kunwar, who married one Maheshar Buz 
Singh. • • 

Daryao Kunwar had during her life¬ 
time executed several conveyances of 
portions of thp^ estate. Qn the 2lBt 
(6) I. K ft! 21 Mad. 128|1898). 
t L. 6'. 25 ftona. l'29 (l900). 


October 1872, she sold the said village 
of Surpur to Maheshar Bux for Rs. l,00d. 
On the same date she .sold the villages 
of Mishrpur and Mansahpur to the same 

, person for Rs. 900 apd Rs. I,d00 respect¬ 
ively.* On the 24th July 1^75, she sold 
the Q^maining portfon of. the eAate lo 
Maheshar Bux for^Rs. 9,000. tn pur¬ 
suance of these sale-deeds the purchaser 
was placed in possession and his name 
duly recorded in the revenue registers. 

• The following pedigree which was set 
out in.the plaint is material to explain 
the iltigation whith then arose and the 
pleadings in the^resent case;— 
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In 1873 Matadin, tlie' father of the 
Appellautfl, instituted a suit against 
Daryao Kunwar to obtain a declaration 
that the said sale-deeds, dated t}io 21st 
October 1872, should be cancelled and 
set aside. On appeal to. the Court of 
the Judicial Commissioner by judgment 
and decree, dated the Gth May 1874, his 
suit was dismissed. * 

' A suit of a similar nature by Janga 
Kunwar, one of the daughters,of Seetla 
Bux, was also dismissed on the 25th 
August 1876. 

Subsequently on the 4th May 1877, 
some of the possible raversioticrs to the 
♦ estate including Baijnatb, the father of 
Mahpal Singh, executed a deed by which 
they expressly ratified and confirmed the 
said deeds of sale exe.cutod by Daryao 
Kunwar, and on the 29bh January 1878, 
a similar deed was executed by Janga 
Kunwar and Matadin Singh, the father 
of the Appellants, Bajrangi and 5ag- 
damba. 

■ After the deatlj of Daryao Kunwar, on 
the Gth August 1892, no dispute arose, 
Maheshar Bux however died on the 23rd 
April 1^93, and the usual quarrel then 
occurred as to possesjion and the altera¬ 
tion of names iif^^ke Collector’s register. 
By order made oh th6 28th June 1893 
the Deputy Commissionert of Sultanpur 
directed the name of the Respondent, 
Maheshar Bux’s son, to be entered in the 
Revenue Records, and placed hdm in 
possession of the estate in ’dispute,* In 
consequence of the said order, Mahpal 
Singh and Jagdamba Bux Singh, on. the 
17th Februaiy 1894, instituted, the 
present suit in the Court of the Dis¬ 
trict Judge of Rae Bareli. By order, 
dated the 30th July 1895, Bajrangi 


Singh was added as Plaintiff; and Mahpal 
Singh having dl^ pendente lite, the suit 
was continued pj JagdaAiba Bux Singh 
and Bajrangi Singh alone, who were subs- 
tituted on the record as representatives 
of Mahpal Singh. ^ 

The Plaintiffs made title to the property 
Be the next heirs to Seetla Bux Singh on 
the death of Daryao‘Kunwar. The sale- 
deeds executed by the said lady in favour 
of Maheshar Bux SJngh it is* pleaded 
were not. executed under circumstances 
which would bind the reversioners. It 
was further contended that daughters 
and their issue were excluded from'suc- 
cesislon by the custom of the .Bhale 
Sultan tribe, to which the parties be¬ 
longed. ' 

The Defendant denied the pedigree 
propounded by the Plaintiffs and it 
was also denied that they were the 
next heirs to the estate. It was al¬ 
leged that the succession was governed 
by the ordinary Hindu law, and not by 
custom. It was ^ pleaded that Daryao 
Kunwar had an absoluto estate in all the 
property in suit except one house, and 
that the suit was barred by limitation. 
As to the moveable property, the Defend¬ 
ant set up a title by Will, executed by 

Daryao Kunwar on the 18th November 
« 

1887. It was lastly contended that the 
sale-deeds executed by Daryao Kunwar 
were binding on the Plaintiff, not only 
because of the circumstances under which 
they were executed, but also In conse¬ 
quence of ‘the, afiSrmance of the said 
deeds by the deeds executed by Baljnath 
and Matadin on the 4th May 1877, and 
29th January 1878. 

On the 13th February 1896, 4he Dis¬ 
trict Judge recorded a preliminary judg- 
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menti, by which he deoid^ that the 
Plaintiffs were not bari^d from suing by 
the said deeds execute^ by Baijnath and 
Matadln: and after recording fiAther 
evidence, final judgment was delivered, 
on the 23rd Januvy 1899. 

The questions for determination were 

(а) Whether on the pedigree the Plain- 
tiff%,were the next reveftioners*? 

(б) ^hether a custom excluding 

daughters and thefr issue from succession 
was proved ? , • 

(c) Whether the sale-deeds executed 
by Daryao Kunwar were binding ou the 
PlaliUiffs 1 

(d) Whether thp suit was barred by 
limitation 1 

On these points the final judgment of 
the District Judge decided (a) that the 
Plaintiffs were not the neafest heirs, (b) 
that the custom wa^ not proved, and (c) 
that the sale-deeds were not binding as 
having been executed under 'legal neces* 
slty, and (d) that the sjilt was not barred 
by limitation. *On these findings, a 
decree was made dismissing the suit with 
costs. 

From the said decree the Plaintiffs 
appealed to the Court of the Judicial 
Commissioners of Oudh, and on the Gtfe 
March 1900, the said Court delivered 
judgment, and decided (a), that the 
Plaintiffs were on the pedigree (jjie nearest 
male heirs of Seetla Baksh Singh (b), 
that the custom excluding daughters and 
their Issue was* sufficiently/' proved, and 
(c), that the conveyances executed by 
Daryao Kunwar in favour of Maheshar 
Baksh Singh having been ratified and 
confirmed by Baijnath and Matadin were 
binding on the Plaintiffs. In accordance 


with these findings, a decree was mad| 
affirming the decree of the District 
Judge and dismissing the appeal with 
costs.’ 

iff. DeOiuyther^ for the Respondeat 
conocSed at tbe outset that he would nob 
tdlspwte that Plaintiffs ‘were tlie next 

reversioners. , 

• 

Mr. Rosi for the Appellants referrq^ 
to Sumbhoolall v. Collector of Surat (10) 
as to •restrictions on widow’s power 
of alienation, Bahadur Singh v. Mohar 
Singh (11), Mayne, 7th Edn., p. 855, 
6 th Edn., pp. ^37-8 ; Bhagwanta v. 
Sukhi (f2), Ctkraj Kuar v. Mahpal 
Singh (13), Uman Par shad v, Gandkarp 
Singh (14). As to value of wajibul- 
arz. 


Mr. DeGj'uyther went into evidence 
to show that the custom excluding 
daughters Was not made out. •Has a 
Hlpdu widow power to alienate the abso¬ 
lute estate? She can in such a case 
pass the estate. In 1856 it was con¬ 
sidered settled law, Rany Srimuty Dibeg, 
V. Rany Koond Luta (15). It depends 
In th& concurrence of fctelrs, Collector 
of Masulipatam v^ Cavaly Venc&ta Nar- 
rainapah (1); alienatipr^ may be made 
with consent qf heirs, Lukhee 

Dabsa V. Gokool Chunder Chowdhry (2) : 
may be validated by consent of rever- 
sloners, Nobokishore Sarma Roy v. Hart 


(1) 8 Jloore I. A. 651 (1861). 

(5) 13 Moore I. A, 228 (1869}. 

(10) 8 Sfoore I. A. 1 (1869). 

(11) 6 0. W. N. 169 : s. o. L. R. 20 
' I. A. 1 (1901). 

. 112) I. L. R. 22 All. 83 (1899). 

(II) L. R. 7 I. A. as (1879). 

(14) K R. 14 I. A. 127; s. c. I. L. R, 16 
Cal. 20 (1887). 

(II) i Moore I. A. 292(1847). 
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V7atA Sarma Boy (4), Behari Lai v. 
ifadho Lai (7). 

Mr. Boss replied. Nohohishore Sauna 
Boy V. Mari Nath Sarma Boy (4) Is a case 
of ratiBoation not of consent at the time 
of alienation. Coranients on Behart Lai 
V. Madho Lai (7) and the cases cited by' 
Mr. DeGruyther from Moore’s Indian 
Appeals. Indian Evidence Act, sees. 6, 
32 (4) *’ 0 s^d as to] admissibility of state¬ 
ments of deceased persons. 

[Sir Arthur Wilson referred to sec. 
48 of that Act as to existence of 

custom.') 

•# 

Their LoRDSHirs’* Judgment was deli¬ 
vered by 

Sir Andrew Scoblb. —Sltla Bakhsh 
Singh, a Hindu of the tribe of Bhale 
Sultan Chhattris, resident in Stltanpur, 
died some time before the annexation 
of Oudb, leaving him surviving, a 
widow named Daryao Kunwar, and two 
daughters, Janga Kunwar and Jagranl 
Kunwar. He was absolute owner of an 
estate known as JPlndara Karnai and 
other ploperty,^ which at his death passed 
to his widow and, at hejr death, would have 
passed to his daaghjers, but for a custom 
of the tribe ^excluding daughters and 
their issue from succession. The widow 

C • 

died on the 6th of August 1892, having 
previously sold the whole of. the estate 
to her son-in-law, Maheshar Bakhsh Singh, 
the husband of her daughter Jagrani. 
Kunwar, and mutation ol hanles in the 
Revenue Registers was eflfeoted in his 
favour. After the death of Maheshar, 
which occurred on the 3rd of* April 
1893, the name of his son, Manokarnika 

(4)-1. L, R. 10 Cal. 1102 (1884). 

(7) L. R. 18 I. A, 80 (1891). 


Bakhsh Singh, the present Respoii^ent, 
was entered In t^je Government Reoordii 
as proprietor of Che estate; and the pre¬ 
sent Appellants (with one liiabpal Sln^^,’ 
who died while the case was penillng) 
brought the suit ndw under appeal, 
claiming that, by reason Of the ous'tbm 
of the Bhale ^Ita^ ChhattflS, they 
were the tiext heirs In tever^iod tQ.ttfe 
estate of Sltla Bakhsh. 

t 

In the (^ourts below, and befpre their 
‘ Lordships two main questions wete 
raised. First, whether the custom had 
been proved ; and, ‘ secondly, whether 
certain deeds confirming the sales by the 
widow to Maheshar, executed by the 
then neatest reversioners, and disclaim¬ 
ing all title to the property in dispute, 
were binding on their descendants, the 
Appellants, who were the nearest rever¬ 
sioners at the time when the succession 
opened, at the widow’s death. In the 
Courts in India, the District Judge held 
the custom not proved and the deeds 
not binding; the Judicial Commissioner 
came to the exactly opposite conclusion 
on both points. The oonBlct of opinion 
In the Courts in India upon the question 
of custom has made it necessary for 
[hefr Lordships to examine carefully the 
evidence in this case, in order to ascer¬ 
tain whether the alleged custom has 
been satisfactorily proved. In making 
this examination, their Lordships have 
been materially assisted by the elaborate 
analysis of thgi evidence made b^ both 
the learned Judged* below, and by the 
learned Counsel who argued the appeall 
They will briefly state the grounds on 
which they oonsldeif the judginent of 
the Judicial Commissioner on this point 
must prevail. 




Bajbangi Iingh V . Manokabnika BaKB(|^ 


cli^lv^d tbeir QAme, 9 ome three oqpturiea 
ag 9 , froi^ t^ir warlil^ exploits in the 
oi tbe,Ep[)p(|fors of DelU. V'bey 
npw set<ile(^ in oonsid^rable number^^ 
in the distriot qjf Sql^appur in Oudb, 
^- 9 . viUftge? ip, which they 9011 - 

sUCutQ the hulk of the population- *Id 
the language of* th^Indiai\ Evidence 
Act,’1872 (secs. 48) they form a “con- 
sideralfle class of persons.” The evidence 
in ^upp«rt pf the custom was mainly 
qr^l, and no ^ocumSnt was produce^ 

of an earlier date than the British 

• • 

annexation. Thirty-five witnesses were 
exaiAined on behalf of the Appelfants. 
They were ail ijiembers of the Bhale 
Sultan clan, mostly men of niature age 
and of good position. They all gave 
evidence that in their clan it was the 
custom that daughters aitd their issue 
were excluded from succession to the 
separated estate of their father, and put 
forward thirty-nine instances in which 
this exclusion had ,taken place. The 
Judicial Commissioner held that twenty 
of these instances had been satisfactorily 
proved. For the Respondent no evi¬ 
dence was given in contradiction of these 
instances, though ample time was allowed 
for the production of such testfmojiy 
had it been available; but six witnesses 
were called, one of whom had signed a 
w^ib-ul-arz in w^ioh the custom was 
apt up, and two gave evidence in support 
of the custom. ' 


s 

rule is st&tcS that a daughter and her 
issue do nqt alal-umum (that is, as £ 
general rule) obtaip the share. Ope of 
them .is attested by 44 Zemindars and 
Lambardars of the village, another by 
49, pthers by 8 or 10. The dates of 
, these documents are not ^iven, but they 
wore all officially recorded prior to the 
institution of this suit, and quite in¬ 
dependently of the parties thereto. • 

One pther piece of evidence remains 
to be noticed. It has been stated that 
Sitla Bakbsh left two daughters, Janga 
Eunwar and Jagrani Kunwar. In 1876, 
Janga Runwaa filed a suit against her 
mother Daryao Kunwar and her brother- 
in-law Maheshar Bakhsh for a decla¬ 
ratory decree that she was entitled to 
succeed to half .her father's estate; and 

In answar ’to her claim, the vakil for 

• • 

the Defendants put forward the plea 

that “among Bhale Sultans a daugther 

uSver succeeded to the inheritance of 

her father.” The Couut came to no 

decision on the point, but disposed* of 

the suit on another ground, reservieg 

Janga Kunwar’s night to put forward 
• • • 

her claim on the death of her mother. 

The fact, howevfr, that this defence was 
raised shows that the* existence of the 
custom was pl-esent te* the mind of 
Daryao Kqnwar at the date of the trans¬ 
actions to which their Lordships will now 
proceed fo refer. 

Although Daryao Kunwar appears to 

• • 

have bpen willing to invoke the custom 


In corroboration of the oral evidence, as a defence against the claim of her 
number of village administration unmarried daughter, she was at the same 
V®*"® produced, of timq endeavouring to defeat the opera- 


wbiob i^even were admitted by both tion of the custom in regard to her 


Courts to be relevant, as relating to married daughter, Jagrani Kunwar, and 


Bhale Sultan villagea. In all these the her husband, Maheshar Bakhsh Sing, 
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t^e father of the present Respondent. 
During the period from 2l8t October 
1872 to 24th Julj 1876, she executed 
five deeds of sale, by which she pur¬ 
ported to transfer, Jot valuable con¬ 
sideration, successive portions of ' her 
husband’s property to Maheshar SiB^gli. 
The District Judge ha8,.found that these 
deeds were executed without “legal 
necessity”; and it is certain that the 
preliminary consent of her htsband’s 
reversionary heirs was not obtained. 
One of these heirs, Matadin Singh, the 
father of the Appellants; Jagdamba Singh 
and Bajrangl Singh, brought a suit in 
ttie Court of the Deputy Commissioner 
of Sultanpur in 1873 to set aside three 
of the deeds; but on appeal this suit 
was dismissed on a technical ground by 
the Judicial Commis^joner on the 6th 
May 18,74. Janga Kunwar’s suit, al¬ 
ready referred to, was dismissed on the 
25th August 1876. Having thus suc¬ 
ceeded, for the time being, in the Courts, 
Daryao Kunwar entered into negotiations 
wfth the persons who were at that time 
admittedly the nearest reversionary .heirs 
to her husband’d estate, and obtained 
from them two docunfents, called deeds 
of relinquishment, one dated the 4th 
May 1877 aiK?’the other dated the 29th 
January 1878. The first o'!, these was 
signed by five persons, fo'ur of whom 
died without issue in Daryao Kunjyar’s 
lifetime, and the fifth, Baijnath Sin^b, 
is the father of the Plaintiff Mahpal 
Singh, who died while this suit was 
pending in the Court of the District 
Judge, and who is now represented* by 
the Appellants. The second was signed 
by Janga Kunwar, Matadin Singh (the 
father of the present Appellants), and 


Hanuman Singh, who is still living, but 
is not a party ta this.suit. In these 
documents, which are Identical in terms, 
after' enumerating the sales by Daryao 
Kunwar to Maheshar Singh, the exe¬ 
cutants go on to say 

“ Wc all have given our full consent to all 

(• 

those sale-deeds which the Thakurain has exe¬ 
cuted in fivv,our of /"tlie Isabu, and will ever 
remain so satisfied. And after the death of the 
Thakurain we shall bring no claim agiinsb the 
Babu on account of the moveable and immove- 

I 

able property owned^ by her ; hence we have 
executed this deed of agreement so that it may 
serve as an authority, a,nd be of use in time of 
need." 

“ It was not disputed," says the Judi¬ 
cial Commissioner in, his judgment, 
“ that the "executants of these deeds re¬ 
ceived consideration for ratifying the 
transfers and agreeing not to dispute 
their validity: Indeed It was said that 
they were paid to e^cecute the deeds,” 
Upon these-facts, the Judicial Commis¬ 
sioner found that the transfers to 
Maheshar Singh were valid, and dismissed 
the appeal. 

The restrictions Imposed by the Hindu 
law upon the widow’s power to alienate 
her deceased husband’s estate have fre¬ 
quently been the subject of considera¬ 
tion by this Committee. 

I 

“ For religious or charitable purposes, or those 
which are supposed to conduce to the spiritual 
welfare of her husband, she has a larger power 
of disposition,thau that which she poBBessea for 
purely worldly purposes. To support an aliena¬ 
tion for tho last she biust show necessity, 
the other hand it, may be taken as established 
that an alienation by Cier which would not 
otherwise be legitimate may become so if made 
with the consent of her husband’s kindred.” 
[^Collector oj Masulipatatn v. Cavaly Vcncata 
Narrainaj)ah (lyj. ’ 

" The kiudred in such case,” their Lordships 
(1) 8 Moo. I, A. M0 at p. m (1881). 
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obnrra in a later case, "must fjbnerally be 
understood to be all thpse wh«kare likely \,o be 
nterested in disputing the trulsaction. At all 
eTents, there should be such a concurrence^of 
the members of the family as sufRces to raise a 
presumption that the transaction was a fair one, 
and one justified by Hinlu law." [i2aj Lukhee 
Dabta V. Qohod Chundtr Ohmdhry (2)]. , 

Upon the praotioal^ application of this 
general, principle there has be^n much 
discussion in the High Courts in India. 
A Full Bench of *the High Court at 
Allahabad, In the case o( Bampfial Rai 
V. T%da Ruari (3) considered that; — 

"Tli^ plain principle deducible from these 
rulings of the Privy Council is that in order Jbo 
validate An alienation by a Hindu widow of her 
deceased husband’s estate for purposes other than 
those sanctioned by the Hindu law, it nAist have 
the consent of all those among his kindred who 
can reasonably be regarded as having an interest 
in questioning tranaaction.’’. 

And they accordingly held that the 
consent of the heir'presumptive to an 
alienation by a widow was not sufficient 
to defeat the rights of a more remote 
reversioner, and that an assignment by 
the widow to the heir presumptive had 
no greater effect in her favour than it 
would have bad If he had been a 
stranger. " We think,” say the learned 
Judges, 

" that the spir of the Hindu law is to keep« 
the right of succession to the deceased husband’s 
estate open until the widow's death, free of any 
control by her, except in such cases as she has 
a power to adopt; and that no rever^oner pos¬ 
sesses such a present it^terest as enables 

him to combine with her in defeating his co¬ 
reversioners. In other words,’her right and 
theirs have one common bisis, that of survivor¬ 
ship to the widow, and it is incapable of anti¬ 
cipation.” 

The High Court o1 Calcutta has taken 

(2) 18 Hoo. L A. 200 at p. ! 

( 8 ) U B. 0 All. lie ( 1888 ). 


different view, based upon a long 
current of authority in that Court, albeit 
two of the learned Judges—Garth, C. J., 
and Plgot, J.—considered that the prin- 
hlples on which ^the decision was founded 
were open to great,objection. In the 
case of Nobokishore Surma Roy v. Hari 
Nath Sarma Roy (4),* a Full Bench held 
that under the Hindu law current in , 
Bengal— 

transfer or conveyance by a widow upon 
4he ostensible ground of legal necessity, such 
transfer or conveyance being assented to by the 
.person who at the tii%B is the next reversioner, 
will coDclude«anothej; person not a party thereto, 
who is the actual reversioner upon the death of , 
the widow, from asserting his title to the pro¬ 
perty." 

The ground of the decisjon is thus 
shortly stated by Garth, C. J,:— 

" If it is, once established as a matter of law 
that a widow may relinquish her estate in^avour 
of her husband’s heir for the time being, it 
seem# impossible to prevent any alienation 
which the widow and the next heir may agree 
to make. 

And more fully by Mltra, J. :— 

" Whatever conflict there may be upon the 
question yhether a Hindi/ may ^ell thg whole 
inheritance without any legal necessity,^ merely 
with the consent of theAiext male heir, there is 
no conflict in the decisions,vsince the case of 
Jadanioncy was deckled in the, late Supreme 
Court of Calcutta, upon the question whether 
the relinquishurent by a Hindu widow of lier 
estate to the nexT male heir of her husband is 
valid or not. T3uch relinquishment by llio widow 
has been held for a long series of years to be 
valid. • . . . ’But if the widow is competent 

to relinquish her estate to the next male heir of 
her husband, it follows as a logical consequence, 
that she can alienate it merely with his consent 
without any legal necessity.’’ 

In a subsequent case \Radha Shyam v. 
Joy Ram Senapati (5)] the same High 
(4) I. L. R. 10 Cal, 1102 (1884). 

(6) I. L. B. 17 Oal. 896 (189 } 

11 
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Court held that the coneeiit inu.sr, he of 
the whole ho<Jy of pers ms 
the next reversion. 

The Cftloutra decision, of comse, is 
not binding upon fttlier i inii Conns, hift 
It b^8 been followed in lo tlie 

case of Maiuiiixmulhn ;yii'l"n'sv. i- 
nivasa PtUni (6),' decideii by a Full 
Bench of the Madras Higii (,'mui in 189S, 
Subramanift Ayyar, .1 , .sty's :— 

“I think it uuuccPimiiy to golntn tlic (jup-s- 
tioa whether the llnnlu l.uv, urt'ordiiig lo 
texts or the coiuiiiputai i(M, lends'.niiimt t to the 

doctrine that a IpiuhIp l^.ldmg ,i ((n.dihed estate 
can validly sutittidn sjndi .uwc-late-o as lo 
entitle the then iinuicih.tie t e\e)'.lein r’ to eiiioi 
upon the inherit.aiu'* aiivl to hold it atij iliitply 
as if the Ruccc.saion had oppnrd by tin- latnial 
or civil dealli of the qiialiln'il <i\\iii'r Thougli 
there has heen no coiysp (jI dici-ioiis o i the 
point in this Piosulpiu-y as »iii i'.pii/d, yet in¬ 
stances have oocuiiptl wliuh sliuu th.it paities 
have* acted upon the view iliat sinli .siiiiendp's 
are valid in these parts as well 'lb is^ap|ieais 
even from some of the eases wliuli have (oiiie 
before the Coftrt. Hnne theie is nothin.' ni the 
doctrine iUelf which makes it less t-nitecl to the 
comiuuuily in thi.s I'lesideney lliaii to the com- 
munity in Bengal, it is not sui ju ising that the 
CalciKta rulsigs have m joaLtieo he.cn lolh.wtal 
in thip Presidency aUo. In -in li eneiiinst.uieeh 
the rule, as stated by Ate .lu lin il t'oiniuil li e lu 
Eehari Lul v. jfiitdlio L>d i shoiihl, I think, lie 
taken to be ule i.,iplu ^hU" to ili I i "-iili-iii j 
too, subject, no doillil, to vIk^ H'sLi n tMiit pointed 
out by their Lotdsliips, VI/ , *liat llo -muk ndcr 
should be absolute and I'niiijilete, and lh,at the 
whole liuilted estate sliould he witiidit'iwn, a les- 
triotion that would guard against the lujuii^us 
results which would follow it tlie iij,Ie weie not so 
qualified." * 

The cjuealinn was also cniiRidprcd by 
the High Court td ICin i.^y iii.-lHOl in 
tho CaBB of 1 tndij lie V. (j^fivh,) I lu 

(6) I. C. K t;i Mad rjs (iMMi. 

(7) L. U. It) I A JO ,]■ Oi) 

(8) I. L. R. 26 Bom. 12U (1900). 


the course of bis judgment Jeaklifs, 0. 
,1 , says 'at p /i33) 

“ There can *be no question that, apart from 
legal necessity, a widow can .validly alienate land 
that has devolved upon her from her husband 
with the consent of thf reversioner. The basis 
on which this rests is a matter of controversy. 
The Higli Court of Calcutta on the whole ap- 
jiears to favour viejv that the consent derives 
its ellocf from th^e power supposed to reside in a 
widow of accelerating by the surrender of her 
own intere.st, the inteaests of the reversioners. 
It is impossible not to feel some difficulty as to 
this doctrine. .• . . . The other view is 

that tlie consent of the persons interested to 
oppose the transacifbii evidences its pfopriety, 
ii not its actual necessity This has a parallel 
ill the law relating to a widow’s adoption under 
certain cireuinstances, •and it finds support in 
the tests .... This view has too, in a 
measuie, the sanctiou of the Privy Council.” 

Anti be qiiiitee the cuaes in Collector 
of UnaaUp'it'ivi v, Vnvily Veneata Nar- 
i<unnp«h (1) aiid^ Rnj Lvkhet Dnbea v. 
G"knol. Chuudtr Chowdhry (2), which 
liiive been already referred to. “ Turn¬ 
ing then ft) Bombay,” he goes on to say, 
“the High Court here appears to have 
accepted this view rather than that 
which finds favour in Calcutta. In the 
K,nno case Ranade, J,, observes (at 
P 1.19):- 

. " 'riie Bengal tlieory that the widow’s interest 
w.i.s a life interest, and that her surrender or 
lelea-ei.f tli.it iuteiest to the next reversioner 
aei eleiak's Ids obtaiumg the full title has never 
iikH with much acceptance on this side of India. 
Our leading case—[ Par;i««ti Rangji v. Qhtlfl 
Gokaldas (9)] —days down that the consent must 

•w. 

be of all the kindred, but that does not mean 
that every single in^nber ^ho is a kindred must 
actually join in the conveyance ” 

Ant' me uuucUision to which he comes 

is that, in order to validate an alieoation 

« 

♦ 

(1) 8 Moo. I. A. 629 at p. 661 (1861). 

(2) 13 Moo. 1. A. 1209 at p. 228 (1809). 

(»I I. L. R. s Bom. tea (18 1), 
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by a widow otberwlee than *from legal 


neoeisity, . ^ 

" The oonaent of the revemoners must be of 
enoh kindred the ftbsence of wliuee oppueidon 
raises a presumption that the alienation was a 
fair and proper one." ^ 

The principle being thus admitted by 
the High Courts in India, the question oi^ 
the quantum of oonsena^ necessary ouly 
remaitn. The High Court of Allaiiabad, 
indeed, does not recognize the validity 
of surrendyrs in favour, or alienations 
with the consent, of presumptive rever¬ 
sioners, so as to defeat the title of the 
aotuat reversioner at* the time of the 
widow'i death. But this restriction*is 
at variance with the principle itself, and 
is not in accordance with the prantice in 
other parts of India In which the Mitak- 
sbara law prevails. Their Lordships 
have not been referred to any cases in the 

Province of Oudh In which this restric- 

• 

tion has been acted upon; and though 
they would be unwilling to.extend the 
widow’s power of alienation beyond its 
present limits, they cannot adopt the fur¬ 
ther limitation which the Allahabad 
High Court has sought to establish. 
They agree with the High Court of Cal¬ 
cutta [Radha Shyam v. Joy Ram (5)] 
that ordinarily the consent of the whole 
body of persons constituting the next 
reversion should be obtained, though 
there may be oases in which special uir- 
oamstaBcei may render the ficrict en¬ 
forcement of this rule impossible. 

Applying this rule to ^tbe' case now 
under oonsideralion, ^he Judicial Com- 
nflssioner has found that “ of the rever¬ 
sionary heirs who executed the deeds, 
Hanuman Singh aad Sheo Bayal Singh 


were four degrees removed, and Shoo i 
Bakhsl) Singh, Sheo Narain Singh, Baij- 
Hath Singh, and Mataflin Singh were 
five degrees removed from Jai Singh, the 
•common ancestor of themselves and 
Sitia iLksh Singh, There do not appear 
InijVe been any other* reversionary 
heirs nliye at the 4ime of the transfers 
superior in degree to Hanuman Singh 
and Siieo Dayil Suigb, or equal in 
degree UP Sheo Bakhsh Singh, Sheo 
.Narain Singh, Baljuath Singh and Mata- 
din Singh, or Indeed any other rever- 
‘ sionary heirs at all in the line of Jal 
Singh Rai.^ ThiJlr Lordships agree with 
the Judiijiitl Commissicyier that the con- * 
sent of tliese persons was suffiolentj 
and that it is immaterial that it was 
given afrer the expedition of the deeds. 
Oniai'i rr.tjhxlnUo i et^'nU'ihilur et man- 
(into ^n/oit atur. Tlie Appel¬ 

lants mIio el.iim through Matadln Singh 
and Biijnatli Singh must be held bound 
by the consent of their fathers. 

Tlieir Lordsliips will humbly advise 
His M .j.'sry that the appeal ought to be* 
dismisse^d and (lie decide of^the Jpdicial 
Commissioner, dated the Gib Marct} 1900, 

I ontiriued. The Appellants must pay the 

costs of the appeal. 

* •• 

Solicitors : .l/essrs, Barrow, Rogers and 
Neville for tlrt) Appellants. 

Sodoiiors : jAusrs. Watkins and Lem- 
prine f/ir the Respondents. 

• . Appeal dismissed with costSk 

C. W. A. • 


(5) 1. L. R. 17 OsL 806 (1800). 
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Appeal from Appellate'Decree 
No. 169 OF 1906. 

Brett, J. Mahamed Ishaq and 

Mookerjeb, J. Others, Plaltltlffs, 

1907. , Appellants, . 

Heard, 4 and ■ ‘ v. * 

*5, June, Sheikh Akramuf 
Judgment, a,pd others. Defend- 

20, June. ants. Respondents. 

• 

Mahomedan Law — ^Yifds death in husbancPs 
lifetime—Deferred dow^—Right *accnm to 
heirs of 'wife alter her death—Cause of action^ 
not joint—Suit by one of heirs—Other heirs, 
necessary parlies—Joinder of an heir after 
time — Limitation—Limitajion Act {XV of 
, 1S77), see. S2—-Joint covenant—Right of 
action when joint and v'hen several. 

When a Mahomedan wife who has not 
been divorced by her hufband dies during 
the husband’s lifetime, the b right to sue 
for her deferred dower accrues for the first 
time to her heirs. 

The cause of action is not a joint one 
and any of the heirs may sue the husband 
separately for his or her share. 

But in such a suit the presence of all 
the hei%s is necessary in order effectually 
and completely to adjudicate upon the 
claims of the several fieirs. 

Where in a suit by, one such heir, one 
of the remaining heirs was not metde a 
party Defendant till after'the period of 
limitation applicable to th^ suit had 
expired, 

Held —That sec. 22 of the Limitation' 
Act was no bar to the suit, ai no relief 
was sought against the latter and her 
presence was only required for the efee- 
tual 'ind complete adjudication 'of the 
claims of the several heirs. 

Semble —Even if the interest of thM 
heirs of the deceased was a joint interest] 


at the Defendant, the husband^ wai hinuelf 
one of the heirs, the cause of action mUtst 
be ta\en to have been split up. 

Mookbbjeb, —ThJe qwestion whether 
a contract it joint or several or joint and 
several is a question of intention to be 
determined by considering not only the 
language but alto the interests and rela¬ 
tions of the parties. 

If it ig the indkntidn of the parties that 
the obligation is to be indivisible there is 
a , joint right which^ is vested Kn several 
persons and which must be enforced by 
them jointly, * 

This was an jippeal preferre(| on 
the 1st of February 1905, against the 
decision of T. W. Richardson, Esq.*, Dis¬ 
trict Judge of Patna, dated the 4th of 
January 1905, reversing the decision of 
Babu Purno Chandra Roy, Subordinate 
Judge of Patna, date(| the 8th of July 
1904. 

The facts of the case are fully set out 
in the judgment of Mookerjee, J. 

Moulvies Syed Shamsul Huda and 
Mahommed Mustafa Khan for the Appel¬ 
lants. 

Moulvi Mahommed Ishfaq for the Res¬ 
pondents, 

The Jddqmeni of the Cocbt was as 
follows:— 

Brett, J.—The facts of the present 
case have been set out at length In the 
judgment of my learned colleague, which 
I have relkd, and It is not necessary for s 
me to burden my judgment with a repeti¬ 
tion of them. ^ The main question which 
has come before ua for (determination in 
this appeal Is whether the Plaintiff No. 1 
and after his death his heirs and repre¬ 
sentatives as heirs of Musst. Baahirao, 
their grandmother, and Plaintiff No. 2 as 
assignee of the original Plaintiff No. 1, 
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are entitled to sue sepsratoly to recover 
the share to w)iioh tl\ej claim to be en¬ 
titled under the Maromedan law of 
that share In the deferred dowers of 
Musst. Zalnab which on her death de-. 
volved on Musst* Bash Iran, her grand¬ 
mother. The suit is brought against 
Defendant No. 1, the husband of Musst. 
Zalpab, and all the othdr perscms who as 
heirs of Musst. Zalnab are entitled to 
share in the dower have been brought 
on the Record as pro formd Defendants. , 
One of them however, ^usst. Mahmudan, 
wa^ not brought (vi the record till the 
1st June 1904, Musst. Zalnab died on the 
8 th September 1900, and Musst. Bashiran 
died on the 5th January 1901, ^ 

The case of Defendant No. 1, the 
husband, was that the Plaintiff could not 
bring the suit w4thout making all the 
persona who were entitled to any share 
of the deferred dower parties, that the 
suit so far as Musst. Mahmudan was con- 
oemed was barred by Art. 104, Sob. II 
of the Limitation. Act 2t the time when 
she was brought on the record as more 
than 3 years had then elapsed from the 
death of Musst, Zalnab, and therefore 
that the whole suit was barred under 
the provision of sec. 22 of the Limitation 
Act. 

The Court of first instance held that 
the omission to make Musst. Mahmudan 
a party within the period of •limitation 
* was not fatal to the Qase as the claim 
was not against her but against Defen¬ 
dant No. 1 oily, 4 hat no relief was 
sought against her and that she and the 
Defendants other than the Defendant 
No. 1 were pro formd Defendants only. 

Finding this point and the others 
raised in the issues In favour of the 
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Plaintiff the Subordinate Judge gavy 
the Plaintiff a decree for the full relief 
claimed. • 

On appeal the District Judge has come 
to a different conpluslon on the point 
noted above and has reversed the judg- 
•mei^ and decree'of the Subordinate 
Judge and has dismissed the Plaintiffs’ 
suit. The Plaintiffs have appealed. 

The District Judge held that there was 
only ODjB cause 9 ! action against Defen¬ 
dant No. I for the dower due by him to 
his deceased wife, Musst. Zalnab, and 
that the claim being founded on a single 
cause of* action all the heirs are neces¬ 
sary parties to a suit^for the enforcemenl 
of the claim. In support of this view 
he relied on the eases of Ahinsa v. Abdul 
(1) and Kandhiym v. Chander (2), as also 
on the case’s of Sebui v. /Zaw Zall 
Koondoo (3), Ramdoyal v. Jui^menjoy 
Qoondoo (4), Durga, Charan Sarkar v. 
Joiindra Mohan Tagore (5). 

Though he confirmed the findings of the 
Subordinate Judge on the other points 
in issue between the parties he decreed 
the appeal because he thoyght tjiat the 
suit ought to have been dlemis 8 ed.because 
Musst. Mahmudan Vas not made a party 
In time. 

The arguments In support of this 
appeal hav% Ibeen confined to attacking 
this finding of the District Judge and 
after consideration of the facts and the 
arguments advanced on both sides, I 
am of uplnlon that the view taken by 
the District Judge is not correct. 

la the first place I am unable to agree 

• (1) I. L. R, 26 Mad. 26 at p. 36 (1201). 

(2) 1. L. R. 7 All, 313 (1884). 

(3) I. L R. 6 Cal. 8 I 6 (1881). 

(4) 1. L. R. 14 Cal. 701 (1887). 

(6) I. h R. 27 Oal. 409 (1800), 
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\'th the Discriot Judge iu holding that 
the claim is founded on a single cause 
of action and thetefore I hold that the 
cases on which he relies cannot be taken 
as authorities for deteomlniii^ the present 

case. No doubt if the cause of action 

« * 

were one and ifuiivisible the remarktt of ‘ 
the Judges of the Madras High Court in 
Ahinsa Bibi v. Abdul Kader Snheb (1) 
would apply and the cause of action 
could not be divided agsiust the*' Defen¬ 
dant) the obligee, without his privity. 
But in this case he is himseif one of the 
persons entitled with ^he Plaintiffs and 
the other Defendants to' a share in the 
dower as one of the lieirs of his deceased 
wife and so far as he is concerned he 
could hardly Join in a joint cause of 
action with the others ‘against himself. 
Clearly in a case like the 'present the 
cause oft action must be divisible. 

Tne agreement to pay dower is cer- 
taiuly not one which in the present case 
gave a cause of 'action to the wife which 
cause of action passed to her heirs, 

* Until her death no cause of action 
arose and her d^atb, Ifollowed apparently 
by the refusal *of her husband to pay 

the deferred dower, gai^j rise to a cause 

# 

of action, not to her but to her heirs. 
Tud observaiioh of Tlndal, C. J., in 
Decn irm* V, U'lrwool (jiftxed by Ihe 
learned Juige of me M.i8ra8 Court in 
the judgment referred to above, dp not 
therefore apply to the pr^iseut case, , 
This 18 not a case iu whn^h a sight ac¬ 
cruing to a single person from a covenant 
in bis favour has devolved on her de&th 
on two or mure of her heirs iu several 
•hares, in which case the only* difference 

(1) I. L II M.kI. p. 35 (1901). 

(6) 10 Bingb. 5‘26 at p. 529 (1884). 
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caused by th^ death of the covenantee is 
that thS cause oi action which resided 
in one person i/ by operation of law 
transferred to a number of parceners 
who constitute, one heir. In a case like 
the present where th/ right to the de¬ 
ferred dower accrues on the death of the 
wife the agreement must be taken to be 
one between the nusband and the l^^irs 
of the wife to pay over to them the 
money which becorntfa due after her 
.death. 

4 

The interests which the heirs have 
in the dower are noV joint but different, 
and each on the basis of the facts which 
constitute him an heir has a distinct 
title on which cause of'action is based. 
The title of all is not oommon, and In 
fact a case might arise in which the title 
of one as heir might bfl disputed by one 
or more of the other persons claiming 
to be heirs. *’ 

For the above reasons I have no hesi¬ 
tation in holding that the Plaintiffs are 
entitled to bring*' a separate suit to 
recover from Defendant No. 1, the share 
in the deferred dower of Musst. Zalnab 
to which they claim to be entitled 
through Musst. Bashiran. The next 
question which has been raised is whether 
aK the other persons who claim to be 
entitled as heirs to shares in the dow‘er 
of Musst. Zuinab are necessary parties 
to the suit, together with the busbandi 
against whom alone relief is claimed, 
and if they are necessary parties whethdt 
the 4th clause' of pec. 32 of the Oode 
of Civil Procedure applies so as to make 
the addition of them as parties on the 
record, subject to the, provisions of see. 
22 of the Limitation Act. 

The District Judge has hsld that all 
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these pereone are necessary parties to 
the fluit and that vl^w appears to me 
to be correct. Each and all of* these 
persons claiming to be entitled to shares 
in the dower arejn my opinion necessary 
parties to the suit because each and all^ 
are interested in the result of the trial 
and in seeing that tho^ Plaintiffs do not 
obtiain a decree for a larger share than 
they #re entitled to, and, it may be 
in disputing the claim of the Plaintiffs 
to any share at all h. the dower. The;^ 
are therefore persons whose presence 
before tne Court "is necessary in order 
to Qnable the Court effectually and com¬ 
pletely to adjudicate upon and settle 
all the questions involved in the suit. 

Musst. Mahmudan was therefore a 
necessary party to the suit. It seems 
that the Plaintiffs omicced to add her 
as a party when the suit was brought 
because she was hostile to .their claim. 
She was brought on the record afterwards 

on the death of Faizul Huq, Plaintiff 

• 

No. 1, and av she refused to join as a 
00 -Plaintiff she was made a pio found 
Defendant. She then filed a written 
statement supporting the defence of De¬ 
fendant No. 1. After she had been 
brought on the record, it was for the 
purposes of the suit immaterial in wliat 
capacity sue had been adued as a jvio 
joimd Defendant. 

The fact however that she*wa8 brought 
on the record in tbe manner stated 
above as representative of Faizul Huq 
would not be*Buffiojpot fo save limitation 
if it were held that for the purposes of 
this suit it was necessary that she should 
have been broug;ht on the record as a 
party in her personal capacity within 
3 years from the date of the death of 
^ttut. Zalnab, 
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In the present case no relief wm 
sought against her by the Plaintiffs which 
relief would have been barred by the 
omission to make her a party to the suit 
in |.hne. . ' 

The question however arises whether 
if^she was a necessary party in order to 
enable the Court to effectually and com¬ 
pletely adjudicate on the suit, the provi¬ 
sions of sec. 22 of the Limitation Act 
would bar the suit because she was not 
made a party within 3 years of the death 

of Musst. Zainab. I think not and for 

* 

the following Reason. 

Limitation merely bars the remedy by 
suit, and the only parries in a suit bet¬ 
ween whom question of limitation can 
possibly arise, are those Who seek relief 
and thosg, agtynst whom relief is soiighr. 
This iddeed seems’ to he the view taken 
by lire Judges in the case of Du'ga 
Qhnrn n S'n/tar v Jotniuti Mohan 
Tagore (5; for they held^in that case that 
the persons shonid have been added as 
parties as they were persons wlio had 
an interest in the suit and tiiey were 
persons against wbom^k right to relief 
existed in the Plginiiiff if tlie suit were 
well-founded. , 

Musst. M.thynndan w^s broiigfit on 
the record as njaa juiind Deleiidauc lu 
ample time m eua le ilio Couit to deier- 
miiie the maiters in issue tiefore it and 
it WHS therefore immatetial whether she 
was or wtis not brought on the record 
within*the nme fixed by the law within 
which the Plaiiiiifts were bound to 
bring ilieir suit against Defendant No. 1 
to secure the relief which they sought 
against b*m. 

The suit therefore was not in my opl- 
(5) I. L. B. 27 Cal. 498 (1899). 
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^on bad for any defect of party. It 
was correctly framed and all the neoee- 
eary parties were before the Court In 
time to enable the Court to adjudicate 

C 

on the matters before It. • It wab,not 
barred by limita[ioD a6 held by the Judge 
of the lower Appellate Court because 
Musst. Mabmudan was not mAde a 
p&rty within 3 years from the death of 
Musst, Zainab. ^ 

For the above reasons the judgment 
and decree of the lower Appellate Court 
must be set aside and judgment and 
decree of the Court of first .instance 
restored. 

The appeal is deor'eed with costs. 

Mookbrjee, J.—The circumstances 

« 

which gave rise to tha litigation out of 
which the present appeal arlsfes, were not 
dispute^ before this Court, and may be 
briefly outlined. One Musst, Zainab, 
the wife of the first Defendant Sheikh 
Akramul Huq, died on the 8th September 
1?00. At the time of her marriage the 
Defendant had agreed to pay a deferred 
dower of Rs. ^41,026, Upon her death 
she left her husband, two sons, two 
daughters, a materftal grandmother, 
Bashiran, two step-brothers and a step¬ 
sister. Her 'grandmother died subse¬ 
quently on the 5th Januasy 1901. ’On 
the 4th September 1903, lirer step-brother 
Faizul Huq and a transferee' from him, 

instituted the present action to recover 

• # '* 

a share of Zainab’s dower, w[iioh bad 
been taken by inheritance by her mater¬ 
nal grandmother. The Plaintiffs joined 
as parties Defendants all the persons, 
who were the heirs of Zainab,at the time 
of her death excepting his step-sister, 
Mabmudan, who was left out for some 
unexplained reason. The claim was re¬ 


sisted qn various grounds of fact and 
law, one of whloiyWaB that the frame of 
the salt was defective inasmuch as Mah- 
mudan had not been joined as a party 
Defendant. During th| pendency of the 
suit in the Court of first instance, the 
Plaintiff died, leaving as heirs her step¬ 
brother aqd stef^Ister. Of these the 
former applied to be substituted on* the 
record as Plaintiff: as the latter dUd not 
join as cotPlaintiff, she was brqught on 
*the record on the 3rd May 1904, and 
made a pro formd Defendant on the 1st 
June following. It was then contended 
on b&half of the first Defendant that as 
Mabmudan had been, made a party 
more thafi three years after the death 
of Zainab, i.e., the date when the right 
to sue accrued, the suit was barred by 
limitation, not only as against the added 
Defendant, but also pa against the hus¬ 
band. The Court of first instance over¬ 
ruled this objection on the ground that 
as no relief was claimed against the 
added Defendant and bs she disclaimed 
all interest in the subject-matter of the 
litigation, sec. 22 of the Limitation Act 
bad no application. Upon the merits, 
the Subordinate Judge found in favour 
of the Plaintiffs and gave them a decree. 
Upon appeal the District Judge affirmed 
the conclusions of the Subordinate Judge 
on the questions of fact but dismissed 
the suit on the ground that it was not 
properly constituted till the expiry q£ 
the period of Ijmitation. The Plaintiffs 
have appealed to thin Court and on their 
behalf the decision of the District Judge 
has been challenged, on the ground, that 
as no relief is claithed against Mah- 
mudan who disclaims all Interest In the 
dowet'debt and as the suit was Instituted 
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within time against the husband who 
is the person solely liable for payment 
of the dower, the olaicr is not barred 
by limitation. . On the other han(f, It 
has been argued, on behalf of the hus¬ 
band, that t^e suit lias not been properly 
framed, that the right of the heirs to 

recover the dower-debt is a joint right, 

• % 

that ^ even though it Hb open*to one of 
several heirs to bring a suit for recovery 
of the d^t, the olaku must include the 
whole of Tihe dower-debt, and * that as- 
suming that the Plaintiff may sue in 
respect of his sharp only, the suit is 
barred by limitation under sec. 22 of the 
Limitation Act, inasmuch as it was not 
properly constituted till the expiry of the 
period of limitation. In order to deter¬ 
mine which of these contentions ought 
to prevail it is necegsary to examine the 
nature of the right which tlte Plaintiff 
seeks to enforce, and*the relief which they 
are entitled to claim, in respect 'thereof. 

As has been already stated* the dower 
in question was a deferred dower, in other 
words, it was payable only upon dissolu¬ 
tion of marriage, either by divorce, or 
by death of one of the contracting 
parties. Meer Mthtr AH v. Amanee (7). 
There was no dower-deed executed and 
consequently the terms of the contracb 
must be assumed to have been such as 
are consistent with the principles of the 
Mahomedan law on the subjpct. The 
terms, therefore, must be assumed to 
have been as follows :—(a) if the marriage 
tie was dissolved by divorcS, the husband 
would pay to the wife the dower due, (6) if 
the marriage was dissolved by the death 
of the husband, the heirs of the hus¬ 
band would pay the dower to the widow, 

(7) 11 W. B. 212(1860j. 
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• • 

(c) if the dissolution of the marriage ^ 
was caused by the death of the wife, the 
husband would pay to the heirs of the 
wife the amount of dower he had agreed 

• to pay. , 

Thd first two contingencies have not 
happ^ed but the thfrd contingency hap 
come to pass. We may assume, there¬ 
fore, that there was an implied agree¬ 
ment by the husband to pay to the heirs 
of the deceased T(ife the amount of the 
,dower-debt. He himself, however, is 
under the Mahomedan law one of the 
heirs. The positien, therefore, is that, 
the debtor is bbund to pay to the cre¬ 
ditors, in which category he himself* 
must be included, the amount of the 
dower-debt. Under these circumstances, 
it has been argued on behalf of the 
Appellants tffat the [Ight of the heirs to 
receive the dower-debt was not $ joint 
right and that in reality their rights 
were several and distinct Inasmuch as 
the shares in which they are entitled to 
receive the debt are specified by the 
Mahomedan law of inheritance. It has* 

been contended on the other hand that 

• • • 

the right is a joint and indivisible^ >^lght, 
enforceable only by all the creditors 
acting jointly and further that in any 
view of the matfer, if it ’ ^e treated as 
enforceable a|^ Mie Instance of one creditor 
that creditor must sue to enforce the entire 
claim. The question raised turns upon the 

determination of the nature of the obii- 

* • * 

gation of,the husband to pay the dower- 
debt to the heirs of his deceased wife, 
who* have, as is well settled, a simple 
money, claim founded solely on the con¬ 
tract entered into by the husband, [^Mter 
Meher AH v. Atnanee (7)]. In dealing 

(7) 11 W« ^ 212 (1869)* 

12 
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with this question lb is necessary to bear 
in mind the distinobion between a promise 
by two or more' persons to perform an 
aot and a promise to two or more persons 
to perform an act. ■ A promise by two or 
more persons to perform an aot Is a pro¬ 
mise that they or some or one of them 
will perform it, Addhon v. Oibson (8) j 
but a promise to two or more persons to 
perform an aot is not a promise to them 
or some or one of them but a promise 
to them all to perform it, [Rolls v. 
Yatt (9)]. In the former case, the entire 
promise may bo performed by one. In 
the latter case the entfi'e promise cannot 
* be enforced by on^ In the former case, 
the parties to the agreement contemplate 
that the obligation may be discharged 
by one, for a man who agrees in con¬ 
junction with othera to pay A ^ sum of 
money does not agree wkh A that he 
will only pay the sum in such conjunction 
and nob otherwise, in other words, a joint 
agreement b/ several to perform an act 
may be resolved into an agreement by 
*all or some or one of them to do it and 
an agreemei\t intsY se as to how ,the debt 
is to be distributed amongst themselves. 
The case of an agriement by one person 
to pay a sum to two is very different, 
for this does not imply an obligation to 
pay the sum to the sepa^e account of 
any; payment to two*persons and a 
payment to one are different and incon¬ 
sistent things, and a promise to two and 
a promise to one are equally different and 
inconsistent. It is obvious, therefore, 
that a right may belong to two or*more 
Individuals severally but not to • two or 
more jointly and severally, but it may 

(8) 10 Q. B. 106 (1817) 

{9) Yelverton 17711611). 


belong to fwo or more jointly. On the 
other hand, an^bligation may be Imposed 
upon two or more persona severally or 
jointly or jointly and severally at the 
same time, [Slingsby’s case (10), Harrl- 
man on Contracts, *p. 137], If we re¬ 
member these principles, it follows that 
there can be n^thiyg more clear than 

f* 

that the question whether a contract is 
joint or several or joint and se^jeral is a 
question of construfition, i.e., a question 
of the intentiot\ of the parties to the 
contract. The rule applicable to oases 
of this description* was thus stated by 
Baron Parke, in Sorsbie v. Park (11) : 
“ The rule is that a covenant will be 
construed to be joint*or several according 
to the Interest of the parties appearing 
upon the face of the deed, if the words 
are capable of thaO construction; not 
that it will be construed to be several 
by reason of several interests, if it could 
be expressly joint.” In other words, as 
stated in a work of almost conclusive 
authority, [Not^s to .Saunder’s Reports 
by Williams, Vol. I, p. 162, notes to 
Eccleston v. Clipsham (12)], though a 
covenant be joint and several in the 
terms of it, yet if the Interest and cause 
of.action be joint, the action must be 
brought by all the covenantees; on the 
other hand, if the Interest and cause of 
action be several, the action may be 
brought f by one only. As stated In 
Bullen and Le^kes Precedents and Plead¬ 
ings, 6th Edn., p. 20, whether a contract 
is joint or sever|l depfends primarily on 
the language used. It is a question of 
intention to be determined by considering 

(10) 5 Coke 186 (1688). 

(11) 12 M. and W. 146 (1848). 

(12) l^Saund 158. 
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not only the language but alSo the in¬ 
terests and relations of the parties; ac¬ 
cordingly the contract will be construed 
to be joint or several so far as regards 
the contracties, according as the interests 
of the parties are joint or several, res¬ 
pectively, and will be deemed to be join!; 
if the interests are. jolpt, and several if 
the iatcrests are several, ^ugh v^ String- 
field (13]jj Thompson v. Ilakewill (14), 
Palmer V. Mallet (76), White v. Tin¬ 
dall (16). * This is welj illustrated by 
the cases of Withers v. Bircham (17) 
and Palmer v, Sparskott (18). In each 
of these cases it was ruled that where a 
man covenants with two or more jointly, 
yet if the interest* and cause of action 
of the covenantees be several and not 
oint, the covenant shall be taken to be 
several and each of rtie covenantees may 
bring an action for bis particular damages; 
in other words the* action follows the 
nature of the interest, If the interests of 
the covenantees is joint, the action must 
be brought in the name *of all the cove¬ 
nantees, if the Interest is several they 
may maintain separate actions [see also 
Williams’ Saunders, Vol. II, p. 383, notes 
to Coryton v. Lithehye (19)]. In the pre¬ 
sent case, there can be no doubt, that 
the interest of the heirs in the dower-* 
debt, though joint as to the whole, is 
several as to the share of each. This 
is established conclusively by‘two cir¬ 
cumstances, viz,, first, th^ the share of 
each is fixed unalterably by the law of 

(13) 3C. D.*N S.^ (185*7). 

(14) 19 C. B. N. S. 713 (1865). 

(15) 36 Ch. Div. 411 (1887). 

(18) 13 App. Cas. 263 (1888). 

(17) 3 B. and C, 254 ; 27 R. R. 360 
(1824). 

(18) 4 M. & a. 137 : 61 R. R. 601 (1842). 

(19) 2 Saund, Ft. I, 112, 
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inheritance; and, secondly, as the husband 
himself is the debtor as well as one of 
the creditors, none of the creditors could 
bring an action to recover the whole of 
*the dov^er-debt. In •such a case it is 
impossible to bold that the right of the 
credittnrs Is joint and several, so as to 
entitle one to sue lot» the whole debt or 
to make it obligatory upon him to do so. 
In my opinion, each of the heirs is en¬ 
titled to bring an action for recovery of 
dlls share of the dower-debt. This view 
is amply supported by an examination 
of the nature of a jSlnt obligation. Thus 
In Domat on CivifLaw [Part I, Book 3, 
Tit, 3, secs. 1 and 2, .Vol. X, pp. 712 to 
718], it is stated that, if there is solidity 
among two or more creditors, the rekulk 
is that every ond of the creditors is en- 

t 

titled aIoD« and by himself to exact the 
whole debt and to discharge the debtor 
of it^with respect to all the other ore* 
ditors although ultimately there may be 

a contribution amongst (he creditors 

• 

themselves. Whether, however, there is 
such solidity or not, depends upon the 
lutentloo of the partlel, nan^ely, whether 
it was intended that what is owing to 
several persona is ?lue to every one of 

them in the whole, that is, whether the 

• . 

intention is that they will be creditors, 
each of tbeu* for the whole. In the 
absence of suolT intention, however, if lb 
were only said that a debtor should owe 
a 8un\ of money to two creditors without 
mentioning anj; thing of the solidity, In 
that case, each creditor could demand no 
more* than his own portion. To the 
same effect is the exposition of Fothier 
in his Treatise on Obligations. [Tran¬ 
slated by Evans, Part 2, Gfa. 3, Art. 7, 
Vol. I, p. 144]; “regularly when a 
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person contracts the obligation of one 
and the same thing in favour of several 
others, each of these is only creditor 
for his own share, but he may contract 
with each of them' for the whob ; when 
such . is the intention of the parties so 
that each of the persons In whose favour 
the obligation is Contracted is creditor 
for the whole, but that a payment made 
to anyone liberates the debtor against 
them all, this is called solidity of obliga¬ 
tion.” The effects of this solidity amon^ 
creditors are stated to be, first, that each 
creditor may demand the whole debt, 
secondly, acknowledgment made to any 
one of the creditors interrupts prescrip¬ 
tion of the whole debt, and, thirdly, pay¬ 
ment made to any creditor extinguishes 
the debt. [See also* Vol., II, App. XI, 
pages 55 to 62J.' The samer analysis is 
adojfced by Savlgny in 'his Treatise on 
'Obligations [Translated by Jerardin and 
Jozon, secs. 16 to 36, Vol. I, pages 150 to 
421] and by Thlbaut in his System [Tran¬ 
slated by Lindley, secs. 109 and llTAand 
App., page LXXIVj. The substance of 
this analyslc is that if it is the ■'intention 
of the parties, to^ be determined either 
from the expression of their will or from 
the nature of the obligation Itself, that 
the obligation is to be indivisible, there 
is a joint right which is veitted in several 
persons and which must be enforced by 
them jointly. It is also pointed out that 
one of the most important characteristics 
of a joint right, strictly <30 called, is that 
upon the death of one of the persons in 
whom the riglit Is vested the whole right 
devolves upon the survivors fo the ex¬ 
clusion of representatives of the deceased 
[Pothier, Vol. JI, page 60, and Thibaut, 
p. LXXV]. If these principles are kept 


in mind, the inference Is irresistible that 
each of the ,.heirs lb entitled to sne in 
respect of his share of the dower-debt. 
In reality, each has a distinct right en< 
forceable by himself though all may 
jointly sue, because each obtains a share 
* of the whole debt. The view I take is 
consistent wlth/what has been recognised 
as the settled rule almost since 4ihe es* 
tabllshment tif the British Oou^'ts in this 
country, see, for Instance, AH Bahsh v, 
Kalu Beebe (20), decided 'by the Bengal 
Sudder Court so far back as 1804, where 
upon the death of a Mahomedan woman, 
one of her heirs was allowed to maintain 
an action for the recovery of her share 
only of the dower-debt. 

The question next arises whether in a 
suit so framed the other heirs ought to 
be joined as parties. In my opinion 
they ought to be on the record as Defen¬ 
dants fpr two reasons. In the first place, 
if any question arises as to the total 
amount of the dower-debt, it ought to 
be determined in the'presence of all the 
parties who claim interest in that debt. 
In the second place, if there is any dis¬ 
pute as to the share to which the Plaintiff 
is entitled, the question ought to be 
settled in the presence of all the other 
heirs; as otherwise the debtor may be 
placed in a position of difficulty if, after 
be has submitted to a decree in favour 
of one 6f the heirs, it is established, as 
against him <by another that the decree 
has been obtained in respect of a sWe 
to which the first Plaintiff was not en¬ 
titled. It follows, consequently, that in 
a suit so framed the Plaintiff claims 
relief primarily and siibstantlally against 
the husband who is liable for the dower- 

(20) MacDEtghten 6ei. Bep. IIO (1804). 
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debt and the other Ddfendants are 
brought on the* record^ not because any 
relief is claimed against them, but because 
the question in the determination of 
which they have an interest ought to Ife 
settled in their presence. In this view 
of the matter it is impossible to hold 
Idiat the suit ie bv^red by limitation. 
It*is true that one of the heirs was not 
origii^lly made a party Defendant but 
the suit was instftuted in time so far as 
the husband is conperned and it is as 
against him only that the Plaintiff claims 
relief. Sec. 22 ef the Limitation Act 
hasj to my mind, no applioatloi> to a 
case of this description. Sec. 22 pro¬ 
vides that when after the institution of 
a suit a new Plaintiff or Defendant is 


Ahinsa Bibi v. Abdul Kadtr (1). Th((^ 

case, however, is clearly distinguishable, 
as there the original 'cause of action was 
joint and it was held that when on 


the .death ^of the person in whom the 
original cause of action resljjied it had 
deitolved upon bis heirsj they constituted 
substantially onedieir and must, therefore, 
join in a suit to enforce that claim. . It 
cannot be suggested that in the present 
case, fhe wife .bad any cause of action 
which upon her death devolved upon her 
heirs. No doubt the contract for pay¬ 
ment of the dofter-debt was made with 
her, but under the contract as the dower 
was deferred, she* could not take any¬ 
thing. It was only upon her death that 
a cause of action would* for the first 


substituted or added, the suit shall, as 
regards him, be deemed.to have been 
instituted when he was so made a party. 
It may be taken ^erefore, that so far as 
Mahmudan is concerned,. the suit as 
against her was not commenced until the 
3rd May 1904, but* the suit was insti¬ 
tuted as against first Defendant, the 
husband, on the 4th September 1903, 
f.e., within three years from the dissolu¬ 
tion of marriage by death, as required 
by Art. 104 of the Second Schedule of 
the Limitation Act. No relief is claitSed 


time, come info existence in her heirs, 
who nouid then* become entitled to re¬ 
cover fronf the husband theii* share of 
tjie dower-debt Reference was also 
made to the oases of Ram Sebuk v. Ram 
Lai Koondoo (3) and iiamdoyal v. Jun- 
menjoy Goondoo (4) which were oases of 
partnership accounts, and the parties, 
who • were added, 'had interest of such 
a description in the subject-matter of 
the litigation that without them, in the 
one case, the .remaining Plaintiffs could 
not maintain an action, and in the other 


as against Mahmudan, and, indeed, when 
joined as a party Defendant, she dis¬ 
avowed all interest in the* dower-debt. 
Under these olroum^anoes I feel na 
doubt that the suit as against the first 
Defendant is hot barred by limitation. 

The attention of the Court was Invited 
to several oases, which it was suggested, 
were inoonsistenC with the view. Re¬ 
liance was placed very strongly upon the 
deoilion of the Madras High Court in 


case no relief could be had against the 
remaining Defendants. In such oases 
as those, sec. 22 of the Limitation Act 
is pbviouslf applicable. Reliance was also 
placed* upon Durga Charan Sarkar v. 
Jotindra Mohan Tagore (5) in .which a 
question was raised as to who were neces¬ 
sary* parties in a suit under sec. 283 of 

(1) I. L. R. 25 Mad. 26 at p. 85 (1901). 

(3) I. L. R. 6 Cal. 816 (1881). 

(4) I. L. R. 14 Cal. 791 (1887). 

(6) I. L. R. 27 Cal. 498 (1899). 
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\a 0 Code of Civil Procedure, but no 
question arose as to the applicability of 
sec. 22 of the Limitation Act. Reference 
was further made to the case of Kandhiya 
Lai V. Chander (2) in 'which it was jruled 
by a majority of a full Bench of the 
Allahabad Higli Court that, when upon 
the death of the obligee of a money 
bpud, the right to realize the money has 
devolved in specific shares upon his heirs, 
each of such heirs cannot maintain a 
separate suit for recovery of his share 
of the money due on the bond. It is 
not necessary for our'present purposes 
to consider how far this position is well- 
founded and how fsir the contrary view 
expounded by Mr. Justice Mali mood in 
his dissentient judgment is successfully 
controverted by the reasoning in the 
judgment of the majoiity of the. learned 
Judges.*' It is suflicient to tfay that this 
decision is, as appears from the ca^es 
of Ah^nsa Bibi v. Abdul Kader (1) and 
Sitaram v. Sridhar (21), based upon the 
principle that the several heirs of the 
original promisee cannot be regarded 
as joint' prom''seeB ; they constitute one 
heir and •are connected together by unity 
of interest and unity of title and must 
enforce their right by one action properly 
framed. In the present case, the right 
of action of the heirs of the wife of the 
first Defendant has not been transmitted 
to them by inheritance from her, and as 
one of the heirs happens to bo and must 
necessarily be, under then Mallsmedan 
law, the debtor as well as a creditor, 
the right of action, even if it was joint 
has been split up. It follows, Vjonse- 

« 

(1) I. L. R. 25 Mad. 26 at j), 35 (1901). 

(2) I. L li. 7 All. 313 (1881). 

(21) I. L. R. 27 Bom. 292 (1903). 
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quently, that each heir has a separate 
right, which he js entitled to enforce 
separately in respect of his share of the 
dower-debt, although for t-he protection 
bf the debtor and for the convenience of 
the creditors, the right of each must 
be enforced in the presence of the others. 
In my opinion, tjje vjew taken by the 
District Judge cannot be supported ..and 
his judgment must be reversed^, No 
question has been raised as to the shares 
*Df the parties, oi;, the amount to which 
the Plaintiffs are entitled. The appeal 
must, therefore, be allowed, the decrea of 
the District Judge discharged and that 
of the Subordinate Judge restored with 
costs in all the Courts. 

Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 350 OF 1905. 

Mitra, J. • Deb 

CASPEK.SZ, J. Laskae, Appellant, 

1907. ‘ 

9 May Daudoong Burman and 

ors.. Respondents. 

Transfer of Property Act {IV of 1S82), 
sec. 85 —Parties—Parties claiming adversely 
to m&rtgagor, if necessary parties—Contract 
Act {loj 1872), sec. 2S—Illegal contract. 

Sec. 85 of the Transfer of Property 
Act does not require sons who claim 
adversely to the mortgagor to be made 
' parties. • 

•A 

Mon Mohini«Ghose ti. < Parbati Nath 
Ghose (1) followed. * 

A mortgage contract is not illegal with¬ 
in the meaning of sec. p of the Contract 
Act merely because the mortgagors were 

(1) I, L. R. 32 Cal. 746 (1906). 
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entitled only to a half share and not the 
whole of the property mortgaged. 

The Plaintiff-Appellant instituted* this 
suit against Defendants Nos. 1 and 2,^ 
Daudoong Burmt^ and Gunamoni Bur- 
man, to recover the balance of Rs. 200 
(with interest Rs. 900), lent to them on 
a mortgage-bond, tiatdti 5th ]5(Iay 1895, 
afteY deducting Rs. 98 which the said 
Defendants had pajd and a further sum of 
Rs, 91 o^d which the Plaintiff Jiad remit¬ 
ted from his claim. The Plaintiff further 
asked for a declaration of his lien on 
the* mortgaged property and in this con¬ 
nection added Defendants Nos. 3 an^ 4, 
the representatives in interest of one 
Kali Charan as parties to the sull. Those 
latter alleged that the lands sought to 
be sold did not belong to the Defendants 
Nos. 1 and 2, butliad been purchased by 
Kali Charan and^ that they were in 
possession as the successors in Interest of 
Kali Charan. The Defendants Nos. 1 
and 2 did not appear. ^ 

The District jVidge found on evidence 
that the first and the second Defendants 
had no Interest in the land mortgaged and 
that It belonged to the heirs of the de¬ 
ceased Kali Charan at the time the mort¬ 
gage deed was executed. He further heljl 
that the mottgage contract was in view 
of the above fact unlawful and could not 
be enforced. 

The Plaintiff appealed. 

Bahu Bepin Ghandra MuUick for the 
Appellant. 

Bahu Brajendra Nath Ghatterjee for the 
Respondents. 

The Jddgmbni 6f the Coded was as 
follows:— 

On the 5th May 1905, Defendants 


Nos. 1 and 2, Daudoong and QunamonC 
executed a mortgage In favour of the 
Plaintiff. The mortgage covered pro¬ 
perty which, it is alleged in the present 
case^by the .Defendants other than the 
^Defendants Nos. k and^ 2, wajf the pro- 
perfy of one Kali Charan who died 12 
or 13 years ago leaving two sons Kamlnl 
Kumar and Krishna Charan. • 

As regards the execution of the mort- 
gage and the passing of consideration, 
the evidence is quite satisfactory, though 
the learned Judge has not come to any 
express d^cislon^ on the points. On the 
question of the bond fides of the doo»- 
ment and the passing of consideration, 
the evidence is such that we cannot dis¬ 
regard it. We must hold that Daudoong 
and Gunanvoni executed the mortgage 
on the 5fh May 18^5 and received con- 
sideration for it. The property mort¬ 
gaged is, therefore, liable to be sold and 
no question would have arjsen as regards 
the right of the Plaintiff to ask for* a 
sale of the property if Kali Charanls 
sons and heirs had not been made parties. 
They svero unnecessarily^*made* parties 
because they did ngt claim the property 
through the mortgagors.* Their claim is 
adverse to the aiortgagora. Sec. 85 of 
the _ Transfer^of Property Act does not 
make it necessary for persons who claim 
adversely to the mortgagor to be made 
parties. As authority for the proposition, 
• we may refer to the case of Mon Mohini 
Ghose yf^Parlnti Nath Ohose (1). In the 
view we take, Defendants Nos, 3 and 4, 
the Tieirs of Kali Charan, are not neces¬ 
sary ;fartle8 and we direct that their 
names be 'expunged from the record. 
Any question arising between the mort- 


(1) I. L, B. 82 Cal. 748 (1908). 



96 


THB CALCUTTA WEEKLY NOTES. 


[VOL. XII [ 


Jooo Mohan Dbb Laseab'v/Dx^udoono Bhhuan. 


gagors and the mortgagee on one side, 
and the heirs of Kali Cbaran, on the 
other, relating to the title to the mort¬ 
gaged property must be decided in a 
future suit properly framed. The issue, 
therefore, as tq whevher the mortgaged 
property belonged to the mortgagors or 
to Kali Charan does not exist and that 
issue with the finding on it must also be 
expunged. 


We therefore direct that » decree be 
drawn up under the Transfer of Property 
Act 'or sale of a half share of the pro¬ 
perty covered by the mortgage. Each 
party will bear his own costs in ali the 
Courts. So far as the Defendant No. 1 
is'conoerned, he must pay the costs of 
the Plaintiff in the first Court and that 

t 

sum must be added to the mortgage 
money. 


The Plaintiff has, however, admitted 
before us through his counsel-vakil, that 
the mortgagors were niititled to a half 
share of the property and not the whole. 
He should be entitled to get a decree 
under the provisions of sec. 58 of the 
Transfer of Property Act, for the sale of 
a half share of the property covered by 
the mortgage. 

The . learned District Judge has refer¬ 
red to sec. 23, sub-sec. (4) of the Indian 
Contract Act as invalidating the con¬ 
tract. The co'otraot is certainly Invalid 
soi far as Kali Charan’s heirs are con¬ 
cerned. But so far as the mortgagors 
and the mortgagee are concerned, it is 
perfectly valid. Sec. 23, sub-sec. (4) of 
the Contract Act has no application to the 
present case, neither does sec. 33 of the 
Assam Land and Bevdnue Regulations 
affect the right of the PLlntiff to ask 
for the sale of a half share of the pro¬ 
perty in question. 

On the facts stated in the judgment, 
it appears that in 1881-82 Kali Charan 
and Daudoong were recorded as joint 
proprietor’s of the property. Pnirnd 
facie, therefore, Daudoong had a half 
share in the property. Whether he lost 
that Hght, or had not that right at all, 
the guestioh must be decided in a future 


N. G. Appeal allomd. 
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Rev. No, 

Caspbrsz, J. 
Chitty, J. 

1907. 

27, September. 


1084 OP 1907. 

% 

Addaita Bhuia and 
ors.. Petitioners, 

t>. 

Kali Das Db, Op¬ 
posite Party. 


Penal Code {Act XLV of 1860), sect, 21, 
cl, {10), HI, cl. {5), 186—Unlawful aetemhly 
— Use of criminal force—Public servant — 
District Board Sircar, 


The mere use of cf iminal force oi* show 
of criminal force by any person to take 
possession of any property is not sufieient 
to bring a case within cl. {6) of sec. HI 
/. P. C., unless tome criminal intent it 
proved against the persons to using force 
or show of force. 

Where a District Board decked- to 
replace a bridge across a khal which was 
out of repair by means of a road with 
pipes passing underneath for the flow of 
water, and the owners of the bed of the 
khal objected to the laying of the pipes oh 
the ground that it w.'^uld ohslruct the flow 
of water arvd removed the pipes placed 
there by the District Board Sircir, 

Held —That the conviction of the owners 
wnrfer sect. US and 186, 1. P. C., was 
d. 
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Mb. Jdstiob Gbidt having been placed on 
deputation to inspect Civil Courts under the Appel¬ 
late Jurisdiction of the Higl; Court, Mr. H. R H. 
Coxe, I. C. S., has been appointed to ftet as a Judge 
of the High Court during his absence. Mr. J ustlce 
Coxe took his seat on the Pencil with Mr. Justice 
Brett oa the 3rd Instant. 


Although Mb. Justice,Sale* is to be congbatu- 
ated on his appointment as the Legal Adviser to 
the Secretary of State yet his retirement from the 
Bench is a great loss to the Calcutta High Court. 
Be was popular at the Bar and his elevation to the 
Bench made no difference in the cordiality and 
courtesy with which he treated everyone who came 
In contact with him professionally or otherwise. 
The good practice that he enjoyed at the Calcutta 
Bar made him feel quite at home in the Court 
where the faces, laws and customs were all familiar 
to him. A coDSoiousneBS of being able to deal out 
justice with ease made him a most patient, self- 
possessed and dlgnihed judge on the Bench. It is^ 
not too much to say that one ca^ hardly remember 
an occasion when Mr. Justice Sale ^as been known 
to lose his temper. WUh alntost Christian resigna¬ 
tion he would allow all who appeared before him 
to have their say to their hearts’ content but imme¬ 
diately after he would sit up in his chair and 
deliver his judgment with a*readlnesa and no less 
thoroughness that gained for him the reputation of 
being a quick and expeditious judge. It is because 
of his ability and amiable qualities that the mem¬ 
bers of the profession as also the public interested 
in the Origlnil Side never agreed to his being 


transferred to the Appellate Side. His career as a 
Judge being thus coohned to the Original Side, his 
contributions to the case law has not been very 
large but all the.same he has always been a sound 
judge. 


Rule 13, Order IX, of the new Civil Phocedubb 
Code Bill, prov*ideB that in case a party applies to 
have an expUrte decree set aside and a proper case 
is made out, the decree will be •set aside as 
against him alone.' We think this will create ano¬ 
malies in many cases. Suppose A sues B, C and D 
upon a bond and obtains ap ex parte decree ■ B comes 
in and proves that no summons was served on him. 
According* to the rule the decree will be set aside 
as agaiinst B aldne. Now If the suit is retried and 
the Court ‘finds that the bond is not genuine but 
is a forged one, the suit will be dismissed and A 
wflll probably be prosecuted for forgery and con¬ 
victed. But the decree against B and C upon 
the forged bond subsists and A notwltbstandh^ his 
conviction may recover the deoretil amffunt from 
them. • 


UtItoER 8EO. 108 OF THEf PKESBfNT CiVIL PbOCBDURE 
Code the entire decree under* the above circums¬ 
tances is set asIBe. Under sec. 544 of the Civil 
Procedure Code one of Several Plalutifl’s or Defen- 
dents may, in*appeal, obtain reversal of the whole 
decree on a ground common to ail. We think that 
on" the same principle an ex parte decree should 
be reversed «s regards all the Defendants if a 
ground is made out common to all, irrespective 
of the fact that the application to set aside was 
by one or qiore of the Defendants or that the decree 
set* asljje was passed against some of them after 
contest (see the cases of Mahomed Hamedulla, 1 C. 
W. N. 652: b. o. 25 Cal. 165; Oopal Cketti, 26 Mad. 
6014). 


MAHOMEDAN LAW OF INHERITANCE 
AND ITS EVOLUTION. 

" Mahomedan Law ” remarks Sir H. S. Maine in his 
Village Communities in the East and West ’’ theore¬ 
tically founded on the Koran, has really more interest 
for the jurist than has sometimes been supposed; 

25 
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for it has absorbed a number of foreign'“elements, 
which have been amalgamated by a very curious 
process V-lth a mass of semi-religious rulJs.’^ (Village 
Coit..’.unltiJ8, p. 49). The following is an attempt 
at an approach of the Mahomedan Law of inherit¬ 
ance as formulated by the Prophet in the light of 
the historical investigations of that eminent jurist 
and to co-ordinate the isolated facts hitherto 
presented as the dry bones of a skeleton-system in 
orderly sequence, as forming connected links *111 the 
chain of a living and growing syotera of law. 

Most ancient systems of law whether Aryan or 
non-Aryan are dominated by the <all-pervadlng prin¬ 
ciple that property is the property of the family 
and not of» individuals: " The unit of an ancient 
society is the family, of the modern society the 
individual” (Maine’s Ancient Law,p, 126):’ This Is 
true not only of old Roman and Hindu Law but 
also of the Pre-lBlamalc laws of the pagan Arabs 
before their codification by the Prophet. Like the 
ancient Hindu and Roman law,”^ the pre-lslamaio 
customs rigidly excluded women frfim Inlieritance; 
nay they <^ven went further. Men Incapable of 
bearing arms and minors were passed over in favour 
of the strong and the hardy who figured foremost 
In the incessant tribal wars and eflFoctually safe¬ 
guarded the interest of tlie families against the 
pillaging and marauding instincts of neighbouring 
and rival families. Mr. Justice Ameer All very 
aptly observes th?t “tlie ancient Arab customs 
had one principal object in view in tlie succession 
of a deceased person’s property, mz., the maintenance 
of the goods in the family.” With this view, the 
succession was exclusively dmifined to males and oven 
among il.cm th those capable of bearing arms. The 
daughters, the widows and tlie rnotliers, as well as 
the minors were directly or indirectly excluded from 
succession, the daughters, becaiise their birth was 
regarded as a misfortune (Koran, Chap. LXXXI, Vol. 
8), and they ceased upon tlioiai marriage to be 
members of the natural family; the widows because 
they were placed In the same category as slaves 
and passed ordinarily into the hanas of their hus¬ 
band’s heirs as a portion of his patrintqny (Koran, 
Chap. XLHI, Vol. 16); tlie minors ^because they 
were unable to defend by their arms the tribal rights 
and privileges and their goods therefore belonged 
to tlieir tutors; (Koran Chap. IV, Vols. 2, 4, 6, 6, 7 
and 11: Chap. VI, Vol. l.'3.3 and Chap, XVlI, Vol. S6). 
(Ameer All, Vol, II, Succession and Status,‘‘■second 
edition, p. 48). Wo learn from the same learned 
author that the pre-Islamale Arabs looked upon 
women with so much aversion and regarded them 
as so great a misfortune ss to bury alive many of 
their female children aud to sacrifice othws to their 
•gods. (See Koran, Chaps. VI, XVI, XVII and 
LXXXI). 

The aboVe short account will enable the reader 
to gauge the Importance of the reforms Introduced 
by Mahomed: but it will also appear that he was 


In no sense a* bold reformer ; he proceeded only by 
cautious and conciliatory steps; and hence the 
system of law as settled by him Is a curious compto* 
mlse, in the words of Prof. Wilson, “ between the 
arrangtimente appropriate to a patriarchal society 
and those suitable to a well-polinbed empire In which 
the daw Is strong enough to penetrate within the 
family and to take account of the separate peisouf 
ality of every man, woman and g|illd’’ (Wilson 
Anglo-Mahomedan Law, 2nd edition, p, 91). Even 
such an ardent advocate of the excellence of the 
Mussulman system as Mr. Ameer Ail Is forced to 
admit that severaynstltutions which the Mussulmans 
borrowed ‘from the “ pre-Islamalo period have had 
the tendency of retarding the advancement of 
Mahomedan nations.” (M. L., ^^ol. II, p. 22); but 
there is no denying the fact that according to his 
lights and the ideas of his tim^f, Mohamed pruned 
away many of tRe exoresoenoes that chocked the 
progress of the Moslem commonwealth and freed pro¬ 
perty from one of Rs moat grevious* trammels, vit., 
fron^ being tied down by the all-absorbing needs 
and requirements of the corporatb family and so 
rendered inalienable, pnd substituted the individual 
instead o£ the family as the unit of all transactions 
in the Moslem world. This bold step at once clothed, 
individuals with full proprietorship and made it 
unnecessary to resort to those devices which highly 
matured systems of law adopted to free property 
from tlie fetters which encumbered its free alien¬ 
ation, Hence such distinctions as the ancestral and 
self-acquired property in Hindu law, Ees Mancipi 
and Rn nec Maacipi, under the Roman law, find no 
place in the Moslem jurisprudence. A Mahomedan 
fatlicr is complett, master of his possessions and 
can freely give it or sell it away; but this free 
power of gift and sale does not extend to his willing 
away the whole of his property. A Mahomedan 
must die intestate as regards the major portion of 
his property. To speak more accurately, he must 
leave ij to liis heirs. This is at once a certain 
Indication that Mahomed did not go far enough to 
hold that testamentary power was co existent with 
the power of gift but lagged behind in the 
march of ideas swayed by a regard to tim pre¬ 
vailing sentiments of his age. As a natural 
corollary fiwm the recognition of the unfettered 
ow.iership of the father, it at once followed that 
his sons could iiot^ have any manner of jright in the 
property of hia father. This is in accord with the 
English and the Roman law'j as expressed in the Latin 
maxim ‘nemn est hmm viventis’—n, living person has 
no heir. Tills is in marked contrast with the widely 
prevalent school of Hindu law, the MItakshara, whloh 
recognises the joint ownership of the son In the an¬ 
cestral property. 

Another great canon of Inheritance In all matured 
systems of law Is that division per stirpes regulates 
the devolution of property within the members 
of the agnatic groups. According to Roman law 
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" graodBODB, if tbeir father were livng ” and " has 
not ceased to be under the power of the grand¬ 
father either by death or some other means,” "could 
not be su{ htrtdtt and grandsons could only take the 
place of their deceased father,” This Is also 'an ac- 
lepted principle In the Hindu law and Is sytematioally 
ipplied in deciding questions of partition and inherit- 
moe. Ancient systems of jurisprudence reverse this 
principle of division; no attention is paid to the stock 
}r root and all the grandsons equally divide the estate. 
This is known as division per capita, or division by 
bead or per head of the members of the agnatic 
jroup. In this connection tjie [earned remarks of 
that distinguished jurist, the late Sit H. Maine, are 
jvery instructive. “ The tendency of matured and 
leveloped law is io give a decided preference to 
listrlbution per stirpes. It Is only with remote 
sSasses of relations ^hat it abandons the distribu¬ 
tions between the stocks and distributes the pro- 
perty per capita. But in this, as in other parti- 
julars, very ancient and undeveloped law reverses 
the idea of the modern jurist and uniformly prefers 
the distribution'/jer capita, exactly equal division 
between all the surviving mfmhers of the family 
and this is apparently on the principle* that all 
having been impartially subject to a despotism 
which knew no degrees, all ought to share equally 
on the dissolution of the community by the death 
of its chief. A preference for division per stirpes, 
a minute care for the preservation of the stocks is 
in fact very strong evidence‘of the growth of a 
respect for individual interests inside the family 
distinct from the interests of the family group as 
a whnlo. This is why the place given to distribu¬ 
tion per sfiV/jes shows that a,glvei1 system of law 
has undergone development and it so happens that 
this place is very large in Hindu law which is ex¬ 
tremely careful for the distinction between stocks 
and maintains them through long lines of succos- 
siou." (Sir H. Maine, Early History of Institutions, 
pp. 328-29). Now turning to any text-book on 
Mahomedan law wo find that as a general rule it 
do=8 not recognise the principle of representation*. 
Uncles exclude brother’s sons, If a grandfather 
dies leaving him surviving two sons of one son 
and seven of another, the nine grandsons will take 
the property per capita and not per stiipes. • 

How comes it, then, that Mahomedan law advancing 
almost up to the very goal of individual ownership 
was caught into the meshes of the prijnitive law and 
nailed fast to the division per capita which is an un¬ 
doubted vestige of the seml-developed and Immature 
condition of law 1 The question remains yet to be 
answered and the only answer we can suggest with 
a near approach to truth is that at the time of the 
appearance of Mahomed and the promulgation 
of his laws, an institution corresponding in Its 
main features to the patria potestas of the Romans 
prevailed in its full vigour; and Mahomed bad not 
either the courage or, perhaps, the Inclination to 


promulgaH any change which would give a rpdj 
shook to the .parental despotism oharaotarlstlo of 
his age. * ^ 

(To be coniimed.) 


. . * t t • ““X . 

ilotts of 


. PlECtVT COUNOIL. 


Easl op Halsbdbi,, ’ 
*Lorp Davbt, 

Sib Arthcb Wil805(. 
Sjb Alfred Wills. 
1906. 


SOOTTS Paiknt. 


19, June. 


Patent—Prolongation, ground for—Public interest 
, — Usefulness. 

Prolongation petition. Patent was for maturing 
spirits according tija process invented by Mr. Richard 
Clarkson Scott o^f Liverpool. The invention reduced 
the time necessary for maturing spirits bonded in 
wood, in order to mjke them drinkable. From the 
Attorney General’s statement in opposition to the 
claim for prolongation ir. appeared that tliere were 
other inventions for the same object, the removal 
of deleterious matter from spirits. Mr. Scott’s 
method waS* different to all those. His petition dis¬ 
closed th*at owing to the very conservative trade 
up to the present liis method for removing impurities 
in a few hours had not been adopted and he had not 
maile a fair reimbursement commensurate with the 
great importance of the invention. The result of 
using the invention on raw spirit was J;hat ii^ia’^ew 
hours precisely the same chemical effects were pro¬ 
duced on the spirit as would be produced if it had 
been bonded in wood /or two years. The Petitioners 
beliovofl that now tliero^trere signs of the trade 
recognizing its merit and Iniportfmce ami the patent 
consequently beconfing productive. 

Lord Halsdury said ^heir Lordships regretted 
that they di<i not see tlieir.way to acceding to Peti¬ 
tioners’ prayer. Jle had failed to show that if the 
enlargement#was granted it would lead to a very 
different resalt*to wliat had been going on for 14 
years There was nothing to lead their Lordships 
to suppose that that there would be any difference. 
.The statute .contemplated prolongation of a patent 
upon coiisiderations such as had not been established 
to tlieir Ijordships’ satisfaction. The mere fact of 
sympathy with the patentee was not enough; it 
must be something more than the mere fact of its 
being a,good patent, and there must be some charact¬ 
er of publlcjnterest established in the patent and 
its usefulness. It was manifest that uo oue had as 
yet taken up the patent. On one occasion it was tried 
but those who tried it did not adopt it. It was 
impossible to suggest that if the patent were renewed 
there would be a different experience from that 
which had been established for the last 14 years. 
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The Petitioner and Dr, Thomas Drlnkvater we 
ezaminATJor Petitioners. ‘ ■ . 

itr. Clwht for the Petitioner. 

0. W. A. Prolongation refuted. 


CALCUTTA HIGH COURT. 

^ ♦ 

Recent decisions not ^et reported, 

(Tbe Important otui to bo fully re|^rtod hereafter.) 

Criminai. Rbvisional Jurisdiction. Before Caspkbsz 
and CrfiTTY, JJ. Criminau Revision No. lUl 
OF 1907. RAJ KUMAR SINGH, Petitioner v. 
TINCOWRY MONDAL Opposite party, :28th 
October 1907. 

Criminal Procedure Code, sect. 195 (6), 4^1 and 
440—Summary rejection of an application for revo¬ 
cation of a sanction for proiecution. ^ , 

The factj are briefly these:— 

The Petitioner lodged a complaint against the 
opposite party. After a trial the opposite party 
was acquitted who thereupon applied for sanction 
to prosecute the Petitidher under sec. 211, 1. P. C. 
The trying Magistrate granted the sanction. The 
Petitioner then applied to the, District Magistrate 
praying that thq sanction should be yevoked. Ac¬ 
cording to a standing order of the District Magis¬ 
trate this application was filed before the Jpint 
Magistrate. Subsequently the District Magistrate 
without hearing the Petitioner’s pleader rejected 
thil a^Hcation summarily. This rule was issued 
against th^ order of the District Magistrate sum¬ 
marily rejecting the Petitioner’s application. 

Their Lordships.observed • 

“We think the learned District Magistrate was 
Tn error in not hearing the pleader in the matter 
of the application by w^ of appeal preferred by 
the Petitioner under sec. 19.5 (6) of the Code of 
Criminal Procedure. The principal laid down in 
the second paragraph of sec. 421 of tlje Code appears 
to be a salutary principle in cases like this and we 
don’t think that sec. 440 of the ‘Code is one on 
which reliance can be placed. It is Obvious that 
an order of rejection should not have been passed 
without hearing the pleader who might* have placed' 
matters before the learned District,Magi(,trate and 
explained them to him In a way which he may not 
have considered before the order of rejection was 
passed and we think the Petitioner wae entitled, 
as of right to be heard through bis pleader.” * 

The rule was made absolute and the District Magis¬ 
trate was directed to dispose of the case In accord¬ 
ance with law. 

Mr, Chippendale for -Bahu Hemtndra Nath Sen 
for the Petitioner, 

B. 0. 


Civil Apfbllatx Jdrisdiotion, Before Obidt, J. 
Appeal frou Appbllatb* Dborbb No. 1739 or 
1906. 'NILMADHUB RAI and another, De- 
faudants, Appellants, «. NABA DAS and an* 
OfHBR, Plaintiffs,'Respondents. 20th Noveni- 
, ber 1907. 

Decree, setting aside—Fraud —Res judl- 
• oata. 

The predecessor of the Appellants obtained two 
decrees for rent against the present Plaintiffs, one 
Ih respect of a jumma of Rs. 12-15-4 gundas and 
the other In re^eok of a jumma of Rs. 6-10-11 
gundas. 'The pfesent suit was brought for the pur¬ 
pose of setting aside the decree lor rent in respect 
of the jumma of Rs. 6-10-11 gucidas, and both the 
Court of first instance and the lower Appellate 
Court decreed his suit bolding that there was no 
separate jumma of 6-10-11 gundas, that the land in 
respect of which the decree for that rent had been 
obtained was incldded within the larger jumma of 
Rs. 12 5-4 gundas and that the rent decree In res¬ 
pect of the smaller jumma had 'been obtaiaed by 
fraud. 

The Defendants appealed to the High Court and 
contended inter alia that the suit was not main¬ 
tainable on the ground of res judicata. 

The frau^ which the Courts found to be committed 
In the former suit was that the Court had been 
misled falsely Into thinking that there was a sepa¬ 
rate smaller jumma apart from the larger yumma 
of Rs. 12 and odd. 

Held —A person cannot set aside a decree passed 
against him metely on the allegation that It was 
wrong and that It was obtained by perjury commit¬ 
ted by or at the instance of the other party. 
The fraud which entitles a party to set aside a 
previous judgment is a fraud by which the person 
defrauded was prevented from placing his case 
before the tribunal which was called upon to ad¬ 
judicate upon It. The case which the Plaintiff set 
iip here was the very case which they had set up 
before the former tribunal, namely, that they had no 
separate jumma of Rs. 6 and odl There “was no 
fraud on the other side by which they were prevent¬ 
ed from ecitablishlng^that case in the former suit. 

Mahomed Gofah v, Mahomed Suliman (I. L. R. 

21 Cal. 615) applied. .. 

Vadala v. *Lawet (21 Q. B. D. 310) and Abonlof 
V. Oppenheimer (Kf Q. B. D. 296) distinguished. 

Bahu Pramatha Nath Sen for the Appellants. 

Babu Atut Chandra Dut*. or the Respondents. 

« 

A, T. M, Appeal allomd. 


Buie made absolute. 
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Aodaita Bhuu V. Kali Dab Db. 

A Zooal Board Sircar it not a public 
urvant within the meaning of tec. 21^ fl, 

10,1. P. C. 

This was a rule granted on the 5th' 
of September 1907, against an order of 
B. De, Sub-divisional Magistrate of Tam- 
luk, dated the 30th of July 1907, oon- 
viotlng the Petitioners under secs. 143 
and 186, 1. P. C., and sentenolng.them 
to pay al^ne of Rs. 25. 

The facts bf the case, appear from the 
judgment. • 

Babu Hart Bhutan Mukherjee for the 
Petitioners. 

No one for the Opposite Party. 

• 

The JaDQMBNT op itbe Coort was as 
follows:— 

The questions for our determination 
in the matter of this rule are, fint, 
whether the Petitioners constituted an 
unlawful assembly within the meaning 
of sec. 141,1. P, C., and, tecondly, whether 
the complainant, being a District Board 
Road Sircar, is a public ser^nt In respect 
of whom the offence under sec. 186, 
I. P. C., has been committed. 

The facts shortly are these:—There 
was a wooden bridge across a khal which, 
being in a state of disrepair, it was de> 
cided to replace by means of a road with 
pipes passing underneath for the flow 
of water. The bed of the khal belongs 
to the Petitioners and others, and they 
objected to the laying of the pipes on 
the ground that it would* obstruct the 
flow of water in thg khal. They accord¬ 
ingly removed the pipes {>laoed there. 

On these facts, the Petitioners have 
been convicted under secs. 143 and 186, 
I. P. C. In his explanation the Magis¬ 
trate urges that the assemblage waa 


Illegal under sec.' i41, ol. (5), I. P, 0. 
But the Petitioners were simply asserting 
their right bond fide and- preventing any 
unlawful interference with the khal. 
They cannot be regarded as members of 
an unlaf^ful assembly. * The mere use 
of Qriminal force or show of criminal 
force by''’ any person to take possession 
of any property is not sufficient to bring 
the case within the clause unless some 
criminal intent is proved against the 
persons so using force or show of force. 
In* the present case it does not appear 
that any unnecessary^ force was used to 
remove the pipes, wj;iich the Petitioners 
were entitled to do, as the District Board 
had only the right to *bridge the khal 
by means of a superstructure. 

Then on the second question, Ve enter- 
tain no doubt,, in the absence of any 
express aulbSrlty on the point, that a 
Local Board Road Sircar is not a public 
servant* within the meaning of sec. 21, 
I. P. C. The Magistrate has cited ol. 
10 of that section ; but it cannot be said 
that a sircar, who merely supervises 
road work, and, in this case, the cons¬ 
truction of* a culvert, is a publlb servknt, 
and that his duty i^ to take, recdlve, 
keep or expend any property, <ko., Ac., 
according to the definition given in the 
10th oUuse of th%seotlon. In analogous 
decisions it has* ^een held that such 
officers are not.public servants ] but the 
only case to which our attention has 
bedn called is that of Regina v. Rama- 
Jirav (1). 'fbatcAsels not on all fours 
with the present one, and we have to 
decide, on the language of the section, 
whether a*road sircar is a public servant 
In our opinion, *be la not.. 

(1) la Bom. H. C. R. 1 (1876). 
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Addaita Bhuia v. Kali Das De. 

Tht rule must), t(>eiefore, be made 
absolute. The fines if levied will be 
refunded to the Petitioners. 

S. C. S. Rule made absolute. 


[CIVIL APPELLATE ,IDRISDI,CTION.] 

• Appeal »bom Original Dborbe ^ 

'No. 103 OP 1905. 

Raupini, C. J. ‘Gobinda Kumar Rot 
Shabpuodin, J. Chowdhdrt and ors., 

1907. Appellants, 

Heard, 31, July ' v. 

and 1, August. Dbbendra Kumar RbT 

Judgment, Chowohurt and ors., 

8, August, j Respondents. 

Land Acquitition Act (1 of 1894)t secs, 18, 
to, tl — Referenbt to Special Judge—Scope 
of enquiry—Parties addition of, after re¬ 
ference—Contesting award on matters out¬ 
side the reference — Bindv,^ Debuttcr, 

private—Conversion into secular property — 
Consensus of family—Real or nominal debut¬ 
ter — Test—Dealings icith property—Release 
by Oovemiment, effect o/—Shebaifi right, 
alienation of, to co-.ghebait — Validity—Idol, 
breakage of — Effect. 

In a reftrence under sec. 18 of the 

Land Acquisition Act, it is not open to the 

• ¥ • 

Special Judge to go into questions raised 

by parlies teho dipnoi object to the award 
and apply for a reference. 

Where'the reference under tec, 18 re¬ 
lated to a dispute regarding apportion¬ 
ment between parties and B, 

Held —That the Special Judoe was 
wrong in allowing partite C and,D to be 
added on their own application and con¬ 
test the award on a ground not raised in 
the reference. * 

Abu Bakar v. Peart Mohun Mooeber- 
JEE ll) followed, 

(1) I. L. R. 34 Cal. 451 (1607). 


Properties dedicated to a family idol 
majf be converted into secular property by 
the consensus of the family. 

Held —That in this ease the properties 
if originally debutker Aave hem so con¬ 
verted with commois consent. 

In dealing with a question as to whe¬ 
ther properties alleged to be debutter are 

< * 

really debutCbr or only nominallj^ sa, the 
manner in which the dedicated properties 
have been held esnd enjoyed is the most 
important point for consideration. 

Release by Government is not conclu¬ 
sive evidence of property being debutter. 

' Nbuate Churn Pootbetundeb v. 
JoGENDRA Nath Bannerjeb (10) folloived, 

Sh'ebaltl right cannot he traneferred 
even to a co-sbebait or to one who ie next 
in succession. 

• 

Raja * VuRMA Valia v. Ravi Vurma 
Mutha (5), Gnana Sambanda Pundara 
Sannadhi V. Velu Pandaram (6), Sri 
Raman Lalji Mahakaj v. Sri Gopal (7), 
Prasanna Kumar Adhioart v. Saroda 
Probanno (9) referred to. 

Mancharam V. Pransankar (8) not 
followed, 

Quwro— Whether an idol which hae been 
broken ie capable of holding property. 

This was an appeal preferred on the 
9th of March 1905, against the decree of 
C. P.^Beachoroft, Esq., Special Land Ac¬ 
quisition Judge of Zillah 24 Pergunnah8, 
dated the 26 th of November 1904. 

(6) 4 L. k I. A. 76 (1876). 

(6) 27 L. R. I. A. 60 (1890). 

(7) I. L R. 19 All. 428 (1897). 

(8) I. L. R,^ 6 Bom. 308 (1882). 

(9) 1. L. R. 22 CaL 989 (1886). 

(10) 21 W. R. 806 (1874). 
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Qobinda Euhaii Rot Chowdhurt v. Dbbimdra Kumar Rot.Cho'(^dhubt. 


This appeal arose oat of a reference .to 
the Special Judge under sec. 18 of the 
Land Acquisition Act. • 

The parties to this appeal were all 
before the Land Aoqulaltlon Deputy Col¬ 
lector. The amount awarded by the 
Deputy Collector was not questioned on 
the reference. But the'Res^ndents (who 
were the* first amongst four groups or 
parties ” of claimants,before the Special 
Judge) in tbetr petition of reference ob¬ 
jected that the learned Deputy Collector 

was wrong in awarding a certain portion 

• • 

of the compensation money which they 
themselves were entitled to to one Sudhir* 
Lai Roy Chowdhury,. the second party. 
The third and the fourth parties did not 
ask for a reference, but they applied to 
the Special Judge to be made parties 
and their applications were adeeded to. 
Their objection was that the lands for 
which compensation had been awarded 
were debutter properties dedicated to the 
worship of Anandamoyee Thakurani and 
Thakurs Radhakanta and Qovindji. The 
first party in reply denied that the pro¬ 
perties were debutter^ and that even if 
they were debutter, they have according 
to the consensus of the family been 
converted into secular property. 

The Special Judge held that Sudhir 
Lai's claim to the share awarded to him 
was barred by limitation. He dismissed 
Ithe third and the fourth parties’ objec¬ 
tions and gave the first parly the decree 
against which the present 'appeal was 
preferred. * 

Sabu$ Umakali Mukhwjte, Golap Chan¬ 
dra Sarkar, Narmdr<i Chandra Bote and 
Surendra Chandra Bote tor the Appel¬ 
lants. 

Babut Nilmadhub Bote, Lai Mokun 


Dat, Jogeth Chandra Dey and Sailendra 
Nath Palit for the Respondents. 

The JuDOHBMi OF thb Court wim as 
follows:— 

. • 

The pi^sent appeal arises out of oer- 
^tain* proceedings under* Act.I of 1894. 
Certain lands situatecl in two villages, 
namely, Betbaria and Belagaohi, were 
acquired for a public purpose. The persons 
interested ware the members of the first, 
second, third and fourth prartles; and 
they all appeared personally or by agsnts 
before the Land Acquisition Deputy 
Collector whh made the apportionment 
of the compensation money among the 
parties. This was objected to only by 
party No. 1, who are the Respondents in 
the present appeal. . 

From the^ reference to the District 
Judge made on. the 28th March l^OS, 
it appears that it was made on a petition 
by parly No. 1 and that the dispute then 
was that the claimants, first party, 
denied the claim of Sudhir Lai Roy 
Chowdhuil, party No. 2, who alleged 
that he had a share of 17 guudaa and 
odd in the acquired land in* village Bet¬ 
baria. When the cate came before the 
District Judge, Qovinda Kum&r Roy Chow- 
dhury and others, tBs present 'Appellants 
(vti., the third, party) and Kedar Nath 
Roy Chowdhuri (She fourth party) applied 
to the District Court on the 24th June 
1903, and 8th July 1903, respectively, 
to be *ma^e parties, and the District 
Judge acceded to their request. But it 
is clear that the real matter that was 
referred .to the District Judge was the 
dispute between the parties Nos. 1 and 2, 
that is, with regard to the compensation 
allowed to party No. 2 by the Deputy 
Collector. 
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OoBiNDA Kumar Rot Obowdeurt v. Debbndra Kumar Rot CHOWDauBT. 


Tho objection to the apportionment 
was made under sec. 18 of Act I of 
1894; and under see. 21 of the Act the 
scope of the inquiry has to be restricted 
to the consideration .of the Irteiests of 
pernons affected by the objection. 

• I 

I 

It will appear from the land acquisi¬ 
tion proceeding under sec. 11 of Act I 
of 1904 that Sudhir Lai Roy Chowdhurl 
was made a member of the first party 
to which Debendra Kumar Roy Chqw- 
dhury and others, the Respondents, be¬ 
longed, which pA'ty according to the 
Collectors’ order war awarded a certain 
portion of the compensation money. 

Disputes appear to have arisen amongst 
the members of the party which was 
beaded by Debendva Kumar and they 
seem to have been to the effect that 
Debendra Kumar and r others disputed 
the claim set up by Sudhir Lai on the 
ground mentioned in the written state¬ 
ments. 

From the above it is clear that the 
dispute as to the apportionment was 
exclusively^ amohg the members of De- 
bendra’s pai^y, with which the members 
of the other part/es had nothing to do. 
We have already observed that the refer- 

•i 

enoe was made on the objection of 
Debendra and others agdnst the appor¬ 
tionment in favour of Sudhir Lai. 

We think that under the above cir¬ 
cumstances the learned Judge ought not 
to have allowed the third ’’'and fourth 
parties to be made parties in the case 
and that his action has led to nothing 
but complications and confusion! On the 
authority of the case of 'Ahu Bakar v. 
Peary Mohun Uookherjee (1), it is clear 

(1) I, L. B. 84 Cal. 451 (1907). 


that according to the terms of the sec¬ 
tions of Part III of the Act, it was not 
open to the learned Judge to go into the 
question raised by parties who had never 
made objection or.applied for the refer¬ 
ence. 

The present case related entirely to 
the dispute Inecween Debendra and others 
and Sudhir Lai. The latter’s' claim to 
compensation, hof{,ever, according to the 
finding of the learned Judge is barred 
by limitation. He has not appealed 
against the judgment of the lower Court 

tS 

and in these clroumstanoes, this appeal 
ought to fail on this ground alone. But 
we think that even on the merits of the 
case this appeal ought to be dismissed. 

The Respondents claim compensation 
as proprietors of their respective shares, 

i 

while the other parties allege that the 
lands for which compensation has been 
awarded are debuittr properties dedicated 
to the worship of Anandamoyee Thaku- 
rani and T^akurs Radhakanta and 
Govindji. There Is* no dispute as to 
the amount of the compensation money 
awarded. The dispute is only as to 
whether the properties are dtbuUer or 
secular, 

The first party allege that these pro¬ 
perties are not debutter and that they 
were granted in the name of the idols 
as a benami transaction to one of the 
ancestors of the family of the claimants 
in the alterriative the Respondent^ con¬ 
tend that if. the properties were originally 
debutter, yet by consensus of the family 
they have ceased to be so. Lastly, they 
allege that the idol Anandamoyee, having 
been broken many years ago, has ceased 
to be a juridical person capable of hold¬ 
ing propevty. 
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The second and third parties deny the 
breakage but the fourth party admits It. 

The learned Judge has by the order 
appealed against apportioned the dispu¬ 
ted portion oi the compensation money 
among the members of the Brat party 
with the exception of that portion which 
represents the* shave of Girlsh Chandra, 
it* member of the first party, as he alleges 
the\)toperty t(t be dtbutter. The learned 
Judge in consequence has ordered |be 
portion representing Glrish Chandra’s 
share to be Invested. He has further held 

'that the claim of Sudhir Lai is barred. 

• 

*The present appeal is on behalf of 
the third party who have taken 41 
grounds in their memorandum of appeal. 
The arguments before us, however, have 
been confined.to the following points, 
namely 

1. Whether*the idol Anandamoyee is 
a juridical person. 

2. Whether the disputed properties 
are dtbutter or secular. 

3. Whether the properties, if they 
were originally debutter, have ceased to 
be so. 

The lower Court has found that these 
properties were at one time debutter and 
remained so till 1832. It has further 
held that the lease and release of these 
properties by Bajballav, a common ances¬ 
tor, in 1835, gave another character to 
these properties: and that after Bajbal- 
lav's death there was a reconveyance and 
an English 2iortg%ge in 1867 regarding 
these properties, and that all the descend¬ 
ants of Bajballav living at the time 
were parties to these transactions. These 
descendants appear to have split up the 
ancestral debts and divided them accord¬ 
ing to their respective shares; and hence 


on the above grounds the lower Court 
has held that by the consensus of all the 
members of this family, the properties 
have been converted into secular proper¬ 
ties. In* Babu Golap Chandra Shastri's 
^Treatise on Hindu Law (p. 440) it is said 
that 'Hhe endowments may either be 
public or private. In the former the 
pubiic is interested and in the latter 
certtdn definite persons only are inter¬ 
ested. When the property is dedicated 
to charitable, educational or religious uses 
for the benefiirof an Indeterminate body 
of pe'rsons \be endowment is a public 
one; and when property is set apar* for 
the worship of a deity of a particular 
family in which no outsider is Interested, 
the endowment is a private one. The 
distinction between private and public 
endowment is an important <000 for ' in 
the case of a family Idol the consensus 
of the whole family might give the estate 
another direction [I^onwar Doorpa Nath 
V, Ram Chandra (2)].’ Mr. Mayne is of 
the same opinion {vide secs. 437, 438, 
Hindu Law and Usage,,7th edition). 

In accordance wltB the law laid down 

In the abovena&ed works on Hindu law, 

• 

these properties can become secular by 
consensus of* the whole family, if the 
dedication* was to the worship of the 
family idoir From Sudblr Lai’s written 
statements it is an admitted fact that the 
goddess , Anandamoyee is an ancestral 
fami]^ goddess. The third party also^ 
in their written statements admit that 
Anandamoyee Thakuranl, Badbakanta 
Jew and Govinda Dev Thakurs are their 
ancestral family deities and they were 
established by their ancestors. From 
the evidence it appears that the idol’s 


(2) I. L. R. 3 Oal. 361 (1373). 
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shrine is situated within the heart of the 
Roy Chowdhurla’ family dwelling-house. 
From the above statements and facts it 
is clear that these idols ornnot be publlo 
idols, and hence In accordance with the 
authorities cited, the properties, even if 
at one time debutter, could be converted 
into secular properties. 

From the various exhibits on the record 
it is evident that the members ofr this 
family have been treating these properties 
as secular properties which could be 
sold, mortgaged, leased cr bequeathed. 
The Appellants’ reply is thtic though it 
is a* fact that the members of the family 
have In many Instances sold, mortgaged 
and leased thes^ properties or disposed 
of them by Will, yet these alienations 
had never been in favour, of any' stranger 
and that It is legal for one ahebait to 
convey his share in the shebaiti right to 
another shebait. 

We find from Babu Golap Chandra 
Shastri’s Treatise on Hindu Law (p. 44G) 
that) “the office of shebaiti right is 
not saleable, NqrasimU, v. Anantha {3), 
Rangatami,v. Ran\fa (4),” It has been 
held by their Lordships 'of the Judicial 
Committee in the case of Raja Vtirmah 
Valia v. Ravi Vurmah Mutha (6), that 
an assignment of the right dfo manage¬ 
ment is beyond the legal ' competence 
of a trustee under the common law of 
India and the usage of the foundation, 
and that the assignment of^ a tii.'iBtee- 
■hip for the pecuniary advantage of 
the trustee could not be validated by 
any proof of custom. In the case of 
Onana Sambanda Pundara Sannadhi v. 

(3) I. L. R. 4 Mad. 391 (1881). 

(4) I, L. R. 16 Mad. 146 (1892). 

(5) L. B,41. A. 76 (1876). 


Vein Pandaram (6), it was held that the 
sale of the right of management and of 
the endowed property was null and void 
in the absence of a custom allowing it. 
In the case of Sri Raman'’Lalji Maharaj 
V. Sri Gopal (7), it was held that the 
right of management is not divisible 
where there •are mdre trustees than one 

Inasmuch as they hold as joint tenants. 

« 

Babit Golap Chandra ^hastrl has In 
hit abovementloned york (p. 447^ laid 
down a rule of law on the authority of 
Mancharam v. Pransankir (8) that the 
shebaiti right may be transferred to a 
co-shebait or to one who Is next in succes¬ 
sion. But we prefer "to follow the 
authoritj of this Court In the case of 
Prasanna Kumar Adhicary v. Saroda 
Prosanno Adhicary (9) where it was hold 
that even a shebait could not grant a 
mourasl mokurari lease'of any portion 
of a debutter property to a co-shebait and 
the same is null and void. 

We find that on the Hth May 1888 
(Ex. F) Govlnda Kumar Roy Chowdhury 
executed a registered kobala in favour of 
Muktakeshi Dasi. It appears from this 
document that this so-called debutter 
property was sold by one member of 
the family to another to pay off the 
vendor’s ancestral debt and to meet 
the expenses of his daughter’s marriage. 
Ex. F (1) is also a registered kobala from 
cme member of the family to another, 
dated Hth January 1884. From this 
document we find that the amount of 
money to be spent for the worship of 
the deities has been left entirely to the 

(6) L. R. 27 I. A. 69 (1899). 

(7) I. L. R. 19 All. 423 (1897). 

(8) I. L. R. 6 Bom. 298 (1882). 

(9) {. L.R.23)C»i. B80<18»5). 
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discretion of the Tendet. The above 
two doouments show conduot on the 
part of some of the members of this 
family, which is inoouslstent With the 
property being dtbuUtr, • 

There are on the record many other 
doouments showing transactions of a 
nature indicating the properties to be 
anything but 'dehutHr. The conduct of 
tli'e members of this family clearly proves 
that* even if th# properties were at one 
time idebutter, they have* by commgn 
consent been converled them into secular 
properties. 

It is contended on behalf of the Ap- 
perllants that the fact of the release of 
the lands by the Government on the 
ground of their being debutter is proof 
positive of the nature of the properties 
being debutter. But it has been distinct¬ 
ly held in the case ot*Nemaye Chum 
Pooteetundee v. Jogendra Nath Bannerjee 
(10) that the mere fact of the land 
having been released by Government on 
the grounds of its .having been appro¬ 
priated to the* services of an idol does 
not Impose on it the character of a 
religious endowment, so as to exempt it 
permanently from being attached and 
sold in satisfaction of decrees against a 
person who may hold it. We therefore 
find, following the authority quoted 
above, that the release by Government is 
not conclusive evidence of^ the property 
being debutter. 

On a review of t&e whole case, we 
think that •in deallng*with the question 
as to whether the ‘properties in dispute 
were really debutter or only nominally 
so, the manner in which the dedicated 
properties have been held and enjoyed 

(10) 21 W. R. 86511874), 


is the 'most important point for c-ifr 
consideration and a consideration of this 
leads us irresistibly to the conclusion 
that the property is only nominally 
debutter but not /ealiy so. 

* ft is admitted that Debend ra Kumar 
^d others, memliers of the 'first party, 
are ihebaiu e'^en now. That being so, 
the member of the first party who are 
the Respondents in this appeal are en¬ 
titled. to receive from Government their 
proportionate share of the compensation 
money which is in dispute. They have 
been in posseesion of those shares and 
it is ifitmatefial for the purposes of the 
present case whether they are in posses¬ 
sion as shebaits or as proprietors. If 
after taking out the ^oney, they mis 
pend it their oonduct may be the subject 

of anothSr suit. 

. • 

We dojiot think it necessary to enter 
into a discussion of the question as to 
‘whether the idol Anandamoyee owing to 
its having been broken, is capable of 
holding property or not. 

For the above reasons we hold lhat 
the present appeal fail| completely both 
on law and the facts. W^ therefore 
dismiss it with Aosts. 

N. G. Appeal ditmimd. 


[•CIVIL 4?PBLLATE JURISDICTION.] 

Appbal’from Appellate Degree 
• No. 213 OF 1906. 

Adbar Chandra Chax- 
Rami<!ni, C. J. Plaintiff. 

Sharfuddin, j. Appellant, 

1907. *’• 

*12, July Nobin Cbandra Chat- 
TERJEB, Defendant, 
No. 1, Respondent. 

Hivdht,^Law-Dayabhaga-^oint property 
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(^ilf-acquUition—Money received at marri¬ 
age by a member. 

Money received by a member of a joint 
Hindu family at marriage is not joint 
family property. 

This wap an appeal preferred on the 
19th of February 1906, against the decree 
of Babu Purno Chandra Chowdhury, 
Additional Subordinate Judge of Zillah 
Faridpur, dated the 22nd of September 
1905, affirming that of Babu Bejoy 
Kesbab Mitra, Additional Munsif of 
Madaripore, dated the 10th of March 
1905. 

The Plaintiff and the Defendants were 
brothers. Plaintiff alleged that they 
were formerly members of a joint family; 
that after the death of their father, the 
Defendant No. 1 was th6 Jcarta of the 
family and the money left by the %ther 
was placed in the hands of 'Defendant 
No. 1, that the amount had by invest¬ 
ment been increased to Rs. 11,000 ; that 
Plaintiff separated from bis brothers in 
Ma^h 1308 and that the Defendant No. 

1 declined to render any account of the 
said joint family .^und and hence this,suit 
for an account by Ibe Plaintiff. 

Defendant No. 1 in ^hls reply stated 
that no money belonging to the joint 
family had been placed in bis hands on 
their father’s death, that he bad obtained 
money at several marriages which he bad 
contracted and with that he commenced 
money-lending business, and that it was 
not a joint family concern; tbat^athls 
first marriage be got Rs. 1,200 out of 
which he kept Rs. 400 the rest havldg 
been taken by his father. • 

Both the Munsif and the Subordinate 
Judge were of opinion that the property 
In (juMtlon was the separate self-ao^uhred 


property of Defendant No. 1 and so dis¬ 
missed the .suit. 

The Plaintiff preferred this second ap. 
peal. ' 

Sabu Lai Mohan Das for the Appel¬ 
lant. • 

Babu Bidhu Bhutan Oanguly for the 
Respondent, 

a 

The JuoGHBiNir of xbb Court was as 
follows;— 3 

, This appeal arises out of a suit lor an 
account. 

The Plaintiff seeks foj an account from 
his brother, the Defendant No. 1, who 
was the karta of the family for some 
time and who has now established a 
prosperous money-lending business. The 
Plaintiff asks that the Defendant No. 1 
may be directed to render, an account of 
that business, with a view to claiming 
a share in the profits. 

The Defendant, on the other hand, 
states that all his acquisitions were self- 
acquisitions, that be did not acquire any¬ 
thing by means of the joint family funds, 
and that, therefore, the Plaintiff is not 
entitled to an account. 

Both the lower Courts have found In 
favour of the Defendant and have dis¬ 
missed the suit. 

The Plaintiff appeals to us and con- 
tends that the money received on the 
marriage of e< member of a joint family 
Is joint property, and that even if that 
be not so, a sum of Rs. 400 which thw 
Defendant No. 1 got from his father at 
the time of his first marriage should be 
held to have been the nucleus of his 
money lendlng business. He also con¬ 
tends that the onus has been wrongly 
placed upon. him. 
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Ib Appmn thAb DAlendaat No. 1 in* 
h«rit«d Ob moQ«^ frooi bis father and 
reoeiTed no money from the joint fundi 
of the family. He, howerer, has oon- 
traoted five marriagei and bai reoeired 
ooniiderable lunw at eaeb of these mar* 
riagei. The Defendant No. 1 is a kulin 
Bridimin and has married jnto non*kulin 
ftimilin. /md thus acquired* various sums 
of money ,as presents. At bis first 
marriage he received Bb. 1,200 and gave 
Bs. 800 to bis hither (or l^is father took 
Rs. 800 from him) while the Defendant 
Na 1 Umself retained Bs. 400 only. It 
is now asked that this sum of Ba. 400* 
be held to have been given to the De* 
fendant No. 1 by his'fatber at the time 
of his first marriage and that it must be 
presumed that it formed the nucleus of 
the money-lending business. ][t is also 
contended that the onus is on the De¬ 
fendant No. 1 to show *that he did not 
gain the property now in his possession 
by means of this Rs. 400 and that it is 
not on the Plaintiff to show* that the De¬ 
fendant’s money was not self-acquired. 

Now, both the Courts below find, as a 
matter of fact, that the money-lending 
business was established by the Defend¬ 
ant No. 1 with his own money and with 
the money which be received at his 
marriage and that this money cannot be 
considered as joint family property. We 
see DO reason to dissent from this* view. 
No authority has been shown to us to 
lead us to the oonohision that, such pro¬ 
perty is joint property,* or is property 
whleh a member of a joint family is 
bound fo add to the joint funds. It 
seems to us that the general rule is 
tha4) whatever a member of a joint 
family acquires by means of the use of 


the joint family funds is, joint propsrty, 
but that money acquired by such a 
member himself in the manner In which 
the Defendant No. 1 gained his fortune 
is* not joint property.. We, therefore, 
think that this appeal must fail. There 
, is no prwumptlon that the Rs. 400 which 
the Defendant No. 1 acquired at his first 
marriage was joint family property; and 
we do not consider that the onus has 
been wrongly placed on the Plaintiff. 

jTbe appeal is dismissed with costs. 

N. 0. Apptal ditmuted. 




[CIVIL APPELLATE JURISDICTION.] 


Appbsl fkom ApfbllItb Dborm 
No. 1662 OF 1906. 


Rampint, C. J. 
Shabpoddin, J. 

1907, 
Heard, 14 

17, June. 
Judgment, 

19, dune. 


Ai0b Ali CaowDaoRT 
and on bis death 
.Sujayet All Chowdhury, 
Defendants Nos. 1 
and 2, Appellants, 

V. 

Data Bibi and others. 
Plaintiffs and Emdad 
Ali Cbowdhu^ and orr.. 
Defendants Nos. 4, 6, 

7 to*13 and 15 to 17, 
Respoddeufs. 


• Fishery right in tidal and navigable river 
when thi river chgitges itt course—Right of 
Oovernment. • 


When a tidal and navigable river shifts 
its ^course, fishery^ rights continue to subsist 
tn the l iter ijss its nsw course. 

Oovernment has the right to least fishery 
rights *n ttdal and navigable % ivet s, 

Nabbndba Chandra Labibi «. Nbipbn- 
DRA Ohardba liAHlRf (1)^ ditHtiguished. 

(1) 10 0. W. N. 640 : S. c. 4 Or U J. 

51 (1504). 
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Atub Ali Ohowdhobt v. Data Bibi. 

This was an appeal preferred on the 
18th of August 1905, against the decree 
of J. A. Ezeohlel, Esq., District Judge 
of Zillah Backergunj, dated the 16th of 
May 1906, modifying that pf Babu 
Bhrban Mohun, Ganguly, Subordinate 
Judge of Barisai, dated the''27th oft 
September 1904. 

The facts of the case appear from the 
judgment. 

I 

Babul Dwarka Nath Chuckerbutty and 
Ounada Charan Sen for the Appellants. 

Babu Jogtth Chandra Roy for the 
Respondents. 

The JddqmeNx of thb Coukt was as 
follows :— 

The 4uit out of which this appeal 
arises was brought to establish the Plain¬ 
tiffs' claim to dertaln Bshlery rights in 
the river Tetnlia or lisa. The Plaintiffs 
have undoubtedly ajalkar named Bhasan 
Tetulia and registered as No 1422 in 
the Backergunj Collectorate. The river 
Tetulia has now shifted its course and 
flows over the Defeiidauts’ zemindarl in 
wKlch tlley have jalkar rights. The 
question therefore is whether the Plain¬ 
tiffs can foBow the river, and claim their 
rights wherever it goes. 

The Judge in thq Court below has 
found that the river Tetulia is a tidal 
and navigable river. Hp has therefore 
given the Plaintiffs a decree. The De¬ 
fendants 1 and 2 appeal. tOn their 
behalf it has been contended (1) that 
the Judge’s decree is wrong ; (2) that 

I 

the Plaintiffs are not entitled to a 16 
annas share in the jalkar, b*ut only to a 
12 annas 7^ gundas share, and (3) that 
the Judge was wrong iu giving the Plain- 
tlfF* 6 dforee for (fonsi and^Mafs. 


In support of his first contention, the 
learned pleader has argued (1) that the 
Covernment has no right to lease fishery 
rights in tidal and navigable rivers and 
(2) that the Judge is wrong in holding 
that when a tidal aud navigable river 
shifts its course, fishery rights continue 
to subsist in the river in its new course. 

We do not think we need follow the 
learned pleader in his long argument on 
either of these points. It is sufficient to 
say that on ,both points the law as laid 
down by this Court is settled by long 
series of decisbns, the correctness of 
which we see no reason to doubt. The 
case of Narendra Chandra Lahiri v, 
Ntipendra Chandra Lahiri (1) on which 
the Appellants’ pleader relies relates to 
non-tldal and non-navlgable rivers->aud 
has therefore no relevancy. But in any 
case, the Subordinate Judge has found 
as a fact that the river Tetulia, though 
it has shifted its course, has not pro¬ 
ceeded beyond the limits of the Plain¬ 
tiffs’ jalkir mehal No. 1422 Tho jalkar 
claimed by the Plaintiffs is still within 
the boundaries of his mehal No. 1422. 

The Appellants’ second plea must pre¬ 
vail. The Plaintiffs have only a 12 annas 
7^ gundas share In the jalkar mehal. 
The deed executed in their favour with 
regard to it was signed only by 3 out of 
the 8 co-shares who it was proposed 
should sign the deed. Hence, the deed 
can only convey to the Plaintiffs the in¬ 
terests of the signatories to it. ' 

The third plea is of no avail. The 
Judge of the Court below has not given 
the Plaintiffs a decree for donu and khnlt 
but only for that portion of the flowing 

(1) 10 0. W. N. MO I s. 0. 4 C. L. J. 

SI (1006). 
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river Tetalla, which flows east of the 
Chars Assania and Bjiaduris. 

We modify the decree of the lower 
Court restricting the Plaintiffa* rights to 
a 12 annas 7^ giindas share in the jalkar. 
This order carries dbsts in proportion. 
In other respects the decree of the lower 
Court is affirmed with costs. 

S. C. S. Deefte modified. 

• • 

OIVIL apVellat&jurisdiotion] 

Appzal Irou Afphllaju Dborm 

No. 2343 OF 1906, 

Bbbtt,/. . 

Mookbrjeb, J. Jugdeo Sinoh, . 

190Y. Plaintiff, Appellant, 

Heard, * v. 

17, July. Habibolla and others, 

Judgment, Defendants, Respondents. 
1, August, j , 

Mortgage—Purchatet of equity of redemp¬ 
tion not made party in mortgage suit—Uis 
right against purchaser at mortgage sale — 
Respective rights hoio adjusted -Suit for pos¬ 
session — Limitation—Transfer of Property 
Act {IV of 188S), secs. 60, 85 — Res judicata. 

Where a mortgagee in execution of a 
decree against the owners of the equity of 
redemption, except one, brings the mort¬ 
gaged property to tale and purchatet tt, 
the owner of the equity of redemption who 
wat omitted from the mortgage tuit is not 
afected by the decree. The proper proce¬ 
dure for the purchaser in such a, cate to 
follow it to sue for recovery^ of possession 
subject to the right of the person excluded 

to redeem him. • * 

• 

Where after such purchase the owner of 
the equity of redemption who had been 
excluded brought^ a <m%< for recovery of 
\ottettion against the purchaser at the 
mortgage salt on the ground that he wat 
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not afected by the mortgage decree^ and 
the suit was decreed. 

Held— That the owner of the equity of 
redemption cannot resist a suit by tho, 
purchas^mot the ysortga^e tale for potur^ 
sion {subject to the right,of the Defendant 

• to redeim) on the ground that the right 
of the parties ought to*have hem adjusted 
in the previous litigation, when in the 
previous litigation he had successfully 
pleaded thaCthe purchaser at the mortgage 
sdle must enforce his rights by a separate 
suit. 

This was .an appeal preferred on the 
iith of December 1905, against the 
decree of 0. E, Pettet, Esq., District 
Judge of Zillah Gaya, dated the 2 let of 
July 1905, affirming the deorde of Babu 
Upendra Nath Bose, Subordinate Judge, 
let Court of* that disirfot, dated the 13th 
of June 1994. 

The»faot8 of the case appear from the 
judgment. 

Babus Lai Mohan Das and Atul Chan- 
dta Dutt for the Appellant. 

Moulvi Mahomed Mustafa Khan for 
the Eespofidents. 

The JuDGUBNT OF THB CouRT WAS deli¬ 
vered by 

* Mooeebjeb, j.—T he subject-matter of 
the litigation, oift of which the present ap- 
peal arises, is a five dams share of Mehal 
Bhadeji, Pergunnah Mohair, which' bears 
Touzi Np. 3033 on the revenue rolls of the 
Collector of Gya. The disputed property 
was originally owned by Defendants 2 to 
5, but fhe Plaintiff-Appellant as well as 
first Defendant-Respondent claim to have 
the acquired tirte to it by different trans* 
actions and the substantial question in 
controversy between the parties is as to 
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the menner in which their rights are to 
be adjusted. The Plaintiff alleges that 
on the Slet May 1886 one Baij Nath 
Singh, now represented by Defeudante 
2 to 5, executed a "mortgage in hh farour 
for a eonsideraticn of Rs. 1,000. The 
seeurity comprised six properties*and in¬ 
cluded 11 annas, 10 dams share of Mehal 
Bhadeji. The loan was repayable on the 
93rd June 1884. Default was made in 
payment and in 189*3 the mortgagee sued 
to enforce the ssourity. He joined Us 
parties Defendants various persons, who 
had meanwhile acquired an interest in 
different fragments of the equity of 
redemption, but by some misapprehen- 
•Ion, the nature of which is not material 
for our present purposes, the hrst De¬ 
fendant, who bad acqnired an interest 
in the diaputed property, was left out 
of the litigation. On the 28tb February 
1895, a decree was made on the mort¬ 
gage by consent of the parties to that 
suit. The result was that the mortgagee 
obtained a decree for the balauee due 
om the security, but aa be released some 
of the proper ties from bis-claim the 
decree directed a sale only of the pro¬ 
perty DOW., in dispute and of certain 
other properties with which we are not 
DOW concerned. In e;xeeutioD of this 
decree, the properties wefe aoid and pur¬ 
chased by the deeree-bolder himself oa 
the 26tb September 1896. This, is the 
foundation of the title of the naintiff. 
Meanwhile, in the course o^^-proeeedings 
under the Public Demands Recovery Aet, 
a tale was heM by the Collector on the 
lUh of August 1'894, and the flret 
Defendant purchased the share of Mebal 
Bhadeji, now in dispute, for a sum of 
Rs. 300. His purchase was confirmsd 


on the i4th March 1895. A dispute 
then arose between the Pialntfff, who had 
purchased at the mortgage sale, and the 
first Dsfendant who bad purehaied at 
the certificate sale, as to their respective 
right to have their names registered 
under the Land Registration Act. There 
was a protracted litigation in the Revenue 
Courts, the ultimate result of whiefa was 
that the first Defendant was defeated and 
■ the name of the Plamtiff was registered as 
proprietor in Jibe books of the Cbtleotor 
on the 12th.of February 1897. On the 
14th September 1 1897, the purcl).awr at 
the certificate eale commenced an action 
for recovery of poBsesslon and mesne- 
profits, substantially on the ground that, 
as he was not a party to the mortgage 
suit, his right of redemption and oonao- 
quent possession of the property was 
not in any manner affected by that liti¬ 
gation. The Court of first lostanee made 
a decree in favour of the porebaser at 
the certificate sale on the 13th July 
1898, which declared that the Kalntfff 
was entitled to have his name registered 
with respect to the dlspnted property, 
to recover possession thereof and to 
obtain mesne-profita from the date of 
dispossession up to the date of delivery 
of possession. Upon appeal by the pur¬ 
chaser at the mortgage sale, the Dfs- 
trict Judge reversed this decision on 
the 24th September 1898, and dismissed 
the suit. Qn appeal to tfaih Court, 
however, Eahibultn Khan v.* Jn§dto 
Singh (1), the decree of the Distrlbt 
Judge was set aside and that el the 
Court of first inmianoe rcstoiwd.. Tho 

(1) S A. Nol 2614 <4 1898 decided bf 
Rampini and Brett, JJ *o& the 
37th Maroh 1101. Otorspertsd. 
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lltteato TMult of the l^igBtioD, Hior»> 
fbro, w»8 th*t;tb« porohsier at the oerti- 
fioate lale became entitled to poseeseion 
and to ine8ne>proite whioh had dborned 
doe dsring the period d dfeposseatiop. 
It it eoDoeded that tbe first Defendant 
has executed this decree and is now in. 
poaseseioD. It appears to have fieen 
argued before tVis tleart, on behalf of 
Ute present Plaintiff, who was then Res* 
poodent, that th# pnrdiaser at the oerti- 
ftoate sale was not entitled to an uneon* 
ditional decree for 'possession and that 
be was at best enUtled to recover possn- 
slon after be bad redeemed the purchaser 
at* tbe mortgage sale. This tioart, 
however, held that, in the suit as framed, 
this objection could not be entertained, 
and an observation was thrown ont that 
tbe purchaser at the mortgage sate might 
bring another suit for the sale of the 
property In tba presence of tbe pur- 
diaser at the certificate sale. On the 
21st of May 1903, the present Plaintiff, 
who had purchased aJb the mortgage sale 
and who had been defeated in the pre- 
vioat litigation, commenced this action 
for recovery of Rs. 2,210 by sale of tbe 
6 dams share of Mebal Bbadeji whioh 
was covered by the mortgage of 31st 
May 188G and had been subseqo^tly 
purchased by the first Defendant at the 
oertifioate sale on the 11th of August 
1894. The Plaintiff founded bis claim 
upon the ground that the effect of the 
previous litigation had been to deprive 
him of the disputed property, (tbe price 
of which, fetched at the mortgage sale, 
had been applied in partial satisfaction 
of tbe mortgage dieorea) and that, ae the 
first Defendant was not bound, In any 
manner,,^ tha pravlAualltigatiioo on tbe 


mortgage, *the Plaintiff was entitled tp 
recover from him by sale of tbe mort¬ 
gaged property tbe sum of Rs. 2,210 
whioh he bad paid at tbe mortgage sale 
as tbe price of the disputed property. 
Thd elaim> was * resisted, on various 
grounds, amongst which it is suffioient to 
mention two, wamefy, ;lm, that the suit 
as framed was*not maintainabte^ and, 
stcondljf, that it was barred by limita¬ 
tion. Tbe Courts below have dismissed 
the salt on th*e ground that it is barred 
by limitation inasmuoh as it has been 
brought more than 12 years after tbe 
date ou which the mortgage money fell 
due. An attempt was mads, on behalf of 
the Plaintiff, to take tbe case out of tbe 
Statute of Limitation by reason of some 
alleged acknowledgment 6f tbe debt made 
by tbe sepresentatives of tbe original 
mortgAgor on the 28th February 1898, 
when tbe consent decree on tbe mort¬ 
gage was made. Tbe learned Judge, 
however, has held that the aekoowledg- 
meot relied upon was not sufficient), .and, 
if It were necessary for us to coaster 
this point, a question of some nicety 
might have arisen. BuB in thd view we 
take of tbe rights of the pfrrtiei^ it ts 
not necessary to disonw this matter, in 
our opluioD, tbe suit has. been erroneous¬ 
ly framed and. If leave be granted to the 
Plaintiff to %mend bis plaint, ae we tUnk 
ought to be done, no questloii of Iknlta- 
tion arises and the cighte of tbe parties 
may be afljusted without any diffieeity. 

From the cfromnstaucee we have set 
Qut, it is reasonably clear that what has 
happeued la tbab the mortgagee in execu¬ 
tion of .a decree obtained against the 
owners of the equity of redemption, 
except Que^ bae brought the mortgaged 
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property to sale and purchased it. The 
result of this has been that the right of 
redemption of the Brst Defendant, who 
was omitted from the mortgage suit, has 
not been, in any manner, aflFected by the 
decree made in that litigationj Mallilt w- 
junadu v. <Ling<imurti (2). The position 
of the person, who has been thus exclud¬ 
ed, Is that he has now to reckon with the 
purchaser at the mortgage sale In whom 
by virtue of the sale under the decree, 
the interest of the prior* mortgagee and 
that of the holders of the equity of 
redemption, who were parties to the suit, 
have become vested as it stood rat the 
date of the sale ; but the decree, which 
has been obtained behind his back, ob¬ 
viously does not affect his rights, as he 
Is not before th& Court and bad no oppor¬ 
tunity to be heard. [McVeigh f7. United 
States (3), Hughes on Procedure, Vol, I., 
p. 169]. His right in the property, 
which gives him the right to redeem, 
remains as it was before the decree was 
passed. jRam Narain v. Bandi (4), 
Gafigadas v, Jogendra Nath (5), Runga- 
gatni V. Felli Badi (6), Hassanhhai v. 
Umnji (7% Bfif Kishore v. Madho'(8). 
The proper procedure, tljerefore, for the 
purchaser at the.inortgage sale to follow 
is to sue for recovery of possession subject 
to the right of the person excluded to 
redeem him. It is not necessary for our 
present purposes to consider, whether it 
is open to a mortgagee, who has omitted 
to Implead a necessary party, t<5 maintahi 

(2) I. L. R. 26 Mad. 332 (1902).'' 

(8) 11 Wallace 267. 

(4) I. L. R 31 Cal. 787 (1904). 

(5) 11 C. W N. 403 : 8. c. 6 C. I*. J. 

816 (1907). 

(6) I. L. R. 26 Mad. 484 (1962). 

(7) I. t. R. 28 Bom 163 (1903). 

(8) I. L. B. 28 All. 279 (1906). 


another suit ^to enforce his security 
against the party excluded j that he may 
do so under certain exceptional olrcum- 
stances appears to have been affirmed 
by the Allahabad High Court in Dhatcatn 
Singh v. Angan Lai (9} and Laehman 
Das V. Dallu (10); but even if it be 
assumed that It is open to a mortgagee 
to enforce his security by a fresh suit 
for sale against an excluded party, which, 
however, we must not bq, taken to affirm, 
it is well-settled that it is not obligatory 
upon him to do so*^ and that bis appro¬ 
priate remedy is by a suit for possession 

■ c 

subject to an exorcise of the right of 
redemption by the party excluded. ‘In 
support of this proposition reference may 
be made to the oases of Banvoari Jka v. 
Ramji Thnkur (11), Ram Narain Sahoo 
V. Bandi Prosad (4), Barprosod V. Dal- 
mardan Singh (12) and Gangadas v. 
Jogendra Nath (6). Under the oiroum* 
stances of the present case we think 
the Plaintiff is nob entitled to recover 
from the 6rst Defendant by sale of that 
portion of the mortgaged property, which 
is in bis possession, a sum of Rs. 2,210, 
whlcb, the Plaintiff alleges, he paid at 
the auction-sale held in execution of the 
mortgage decree for the purchase of the 
disputed property. No intelligible reason 
has been suggested why the Plaintiff 
should recover the speolBc sum for which 
he purchased the property at the mort¬ 
gage sale, that sum may be greater or 
less than the portion of the mortgage 

(4) I L. R. 81 Ca.. 737 (1904), 

(6) 11 C. W. N. 403: s. o. 6 0. L. J, 
316 at p. 319 (1007). 

(0) I. L. R. 21 All. 801 (1899), 

(10) I L. R. 22 All. 694 (1909) 

(11) 7 C. W. N 11 (1902). 

(13) I. L. R. 80 0«I. 891 (UOi). 
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debt which Is fairly chargeable upon the 
property in the bands of the^Brst De¬ 
fendant. Besides the Plaintiff has already 
enforced his security, and it may very 
well be contended that when he brought 
an action upon liis mortgage and obtained 
a decree, the effect thereof was to exhaust* 
the original cause o( action and to trans¬ 
form the mortgage (febt into a judgment 
debt. No doubt, the first Defendant 
is not bound bji^ that decree as he was 
no party to that litjgation ;*but it is net 
easy to perceive how, if the mortgage 
contract is one axd indivisible, the cause 
of action as against the owner pf one 
fragment of the equity of redemption 
may rightly be regarded as distinct and 
separate from the cause of action against 
the owners of other fragment of the 
equity of reden^ptlon. HerntmUa Kumar 
Mullih V. Eajendra Lai Munshi (13), 
King v. Boar fl4), Kendal v. Hamilton 
(l^), Ex Jewings (IG). We must, there¬ 
fore, hold that the proper remedy of the 
Plaintiff was tp brin'g an action for de¬ 
claration of bis title as purchaser at the 
mortgage sale and for recovery of pos¬ 
session, subject to the exercise of the 
right of redemption of the first De¬ 
fendant. It was argued, however, by 
the learned vakil for the Respoddent 
that as the result of the previous litiga¬ 
tion between the purchaser at the certi¬ 
ficate sale as Plaintiff on the one hand, 
and the purchaser atj. the mortgage saje 
as Defendant on the other, the Plaintiff 
Is precluded fron^ recovering possession. 
In our opinion, there is no force in this 

(18) I. h. R. 8 Cal. 863 (1878). 

(14) 18Hr& W. 494. 

(16) 4 48P. Cif. $04 (1879). 

(16) 86 Oh( Div. 887 (1888). 
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contention. It appears from the judg< 
ment of this Court on the last occasion 
that the present Plaintiff, who was then 
Respondent, did suggest that the first 
Defendant, who was then Plaintiff, should 
not be allowed to^ recover possesion un- 
c^ditionally, that be* should be put on 
terms and that ■he should be compelled 
to redeem the mortgagee purchaser be(pre 
be was restored to possession of the 
propefty. The first Defendant then suc¬ 
cessfully resisted this suggestion on the 
ground that, as he was not a party to 
the m^ortgage *sult and as his right of 
redemption liad not been extinguished, 
he was entitled io recover and retain 
possession and that the mortgagee pur¬ 
chaser must enforce his rights by a 
separate ^Buit’properly framed for the 
purpose. This •Court allowed the ob¬ 
jection to •prevail and it is not open to 
/he Respondents now to suggest that the 
Plaintiff is not entitled to recover pos¬ 
session subject to the exercise of the 
right of redemption by the Defendant, 
and that the rights of the parties ought 
to have been adjusted, in the previous 
litigation. It was, further, suggested by 
the learned vakil for the Respondents 
that leave ou^ht not to be granted to the 

Plaintiff to amend his plaint at this stage 

♦ 

of the litigation, and in support of this 

contention,"reliance was placed upon the 

♦ 

observations of this Court in the case 
qf Surjit^m Mar war i v. Kethamdeo Fer- 
ihnd\n). In that case, however, there 
were very special oiroumatances, which 
disentitled the Plaintiff to any indulgence 
from the Court. In the case before us, 
if the seit has not been properly framed, 
the fact must b^ attributed,),‘ln some 

(t?) 1 0# L. 4, 867 at p. 864 (1906). 
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tneaaure, to the diotum lo the jadgment 
of Ibis Court In the previous litigation, 
where it was said that the Plaintiff might 
enforoe bis rights by a suit on bis mort¬ 
gage against the purohaser at ^tbe 
oertifioate^ sale. Leave is, therefore, 
granted to the Plaiatiff'-AppeilaDt '^to 
amend bis plaint and to convert the suit 
intp one for recovery of possession of 
the disputed share, subject to the exercise 
of the tight of redemption of the first 
Defendant. 

The question next arises as to the 
mode in which the rights of the parties 
are to be adjusted. The Plaintiff mort¬ 
gagee has purchased. some of the mort¬ 
gaged properties and the security there¬ 
fore has been I'lpllt up under the last 
paragraph of sec. 60 of the Transfer of 
Property Act. The Defendant is,, there¬ 
fore, entitled to redeem his own share 
in the disputed property upon payment 
of a proportionate part of the amount 
due on the mortgage [Oangadat v. 
Jogtndra Nath (5)]. The same result 

s 

follows from the circumstance that the 
mortgagee has released some of the pro¬ 
perties from bis claim, the effect of which 
is to split up the security, and allow 
partial redemption [Hakim Lai v. Mam 
Lai (18)]. To find out the proportionate 
amount payable by the Defendant, the 
value of all the properties comprised in 
the mortgage security at the date of 
the execution thereof must« be fir(t 
determined, as also the value Of the 
5 dams share of Mehal Bhadeji now 
in dispute. The principle amount it 
Rs. 1,000 must then be distributed over 

a 

(6) n C. W. N, 408: 8. c. 6 a L. J. 

816 at p. S26 (1007). 

^ , Ui) 1 0, U At p|M (1007). 


ail the properties comprised In the mort* 
gage and the amount fakly ohargeaUe 
to the share of Bhadeji now in dispute, 
proportionate to its value, will have to 
be calculated. The amount so fixed is 
the principal, which, the 'first Defendant 
may legitimately be called upon to pay. 
Interest on this amount will run at the 
rate specified in the mortgage contract 
from the Slat May 1886 to the,^28th 
August 1895, i.«., the'date which was 
fixed for re-payment in the decree made 
in the mortgage suit. This direction is 
baaed on the ground that the previous 
decree is not binding upon the first 

I 

Defendant, for three reasons; first, be¬ 
cause he was no party thereto ; secondly, 
because that decree was obtained by 
consent, and, thirdly, because in that 
decree various propertiea were released 
from the claim on the mortgage and a 
heavier liability imposed' upon the others 
than what could legitimately be done. 
As pointed out by this Court in the 
case of ^an^adai v. Jogendt a Nath (5), 
when a party who baa been excluded 
from a mortgage suit and has thus not 
been afforded an opportunity to redeem, 
subsequently seeks to exercise bis right 
of redemption, be is entitled to do so 
upon the same terms as if he bad been 
made a party to the original suit; the 
party who has been improperly excluded 
from a mortgage suit, is entitled to claim 
that be should not Jbe placed in a worse 
position than what be would have oobu- 
pied if be bad been made a party to 
the original suit; if be had been so made 
a party, he would have been entitled to 
redeem upon payment of the sum as- 

(S) 11 0. W»N,4t)3< ».C. 6 0. L. J. 
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oertalned bj the decree t^ether with 
Interest upon euoh sum at the Court rate 
between the date*of the decree and date 
of actual realization; in other w^rds, 
bis liability to pay interest at the con¬ 
tract rate would lyive terminated on the 
date of the decree, when the liability 
would have passed from the domain bf 
contract into the* dona^ln of judgment; 
from'that date his liability would have 
been ^termined ^by the decree and 
interest fj^ould have run at the Court rate 
allowed by the decree. This principle 
is equally applicable whether the decree 
in the mortgage suit was upon contest 
or bj;consent j indeed, in the latter evbnt, 
the reason for the application of the 
principle is paramount. This view is 
clearly supported by the decision of their 
Lordships of the Judicial Committee in 
Kedar Lnl Maiiffxri v. Bishen Prosad 
(19). [See also Gurdeo Singh v. Chan- 
dtiki Singh (20)]. The amount deter¬ 
mined as payable on the 28th August 
1895, will, therefore, carry interest at 
6 per cent, from the date up to the 
date fixed for re payment in the decree 
to be made by the District Judge in 
the present litigation. It was suggested, 
and we think very properly, by the 
learned vakil for the Eespondent, that 
against the sum so found due to the 
Plaintiff must be set off the profits, if 
any, which may have been realized by 
the Plaintiff by his posiessfon of the 
disputed share after tbe^successful termi¬ 
nation of the proceedings before the 
Collector in his fa^ur. We observe, 
however, from the proceedings in the 

(19) L. R. 31 I. A. 67 ; s o. I. L. R. 31 
Cal. 832*(1903). 

(20) 5 C. L. J. 6 637 (1907). 


previous litigation between the parties, 
that the decree of this Court restored 
the decree of the Court of first instanee 
which entitled the first Defendant, 
who was then Plaintiff, to recover 
mest^profits .from fhe present Plaintiff, 
^who was then Defendant, In respect of 
the property, between the dates of dis¬ 
possession and recovery of possession. 
We have not been informed whether 
these mesne-profits have been actually 
recovered by ther Respondent; if they 
have been, the Respondent is clearly not 
entitled to ask for any set off of the 
profits wjilch may have been received 
by the Plaintiff during his possession ^ 
on the other hand, if‘these mesne profits 
have not been assessed and realized, the 
Defendant would legitimately be entitled 
to the set .off which he has claimed. 
When tie amountr due to the Plaintiff 
from the first Defendant has been deter¬ 
mined by the District Jvidge on the 
principles indicated above, he will make 

a decree, which will entitle the Defend- 

' • 

ant to pay the amount to the Plaintiff 
within six months from the data of the 
decree^ if the Defendant makes the 
payment, the suit will stand dismissed; 
if the Defendant fails^ to make the 
payment, the Plaintiff will be entitled 
to be placed ip possession of the property 
in executiorfof the decree and whatever 
interest the first Defendant has now in 
the property will staud extinguished. 

IHie result, therefore, is that this ap¬ 
peal must be allowed, the decree of 
the District Judge discharged, and the 
case remitted to him for disposal in the 
manner indicated in this judgment. The 
District Judge will be at liberty to take 
additional evidence for the satisfactory 

16 
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determination of the qnesHons to be 
tried and he may do so himself, or he 
may direct the Subordinate Judge to 
act under see. 568 of the Code of Civil 
Procedure. The, final decree, however, 
is to be made by the District' Judge 
himself. As regards the costs of this 
litigation, the Plaintiff-Appellant '^'mnst 
pay to the first Defendant the costs in 
.all the Courts incurred up to this stage. 
The costs of the proceedings after the 
remand will be in the discretion of the 
District Judge. 

S. C. S. Case remanded. 

. [CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 413 OF 1905. 

RaMPINI, J, > SuitENDRA MoHAN 
Sharfuddin, J. Sin^h and ore , Defend- 
1907. ants, Appellants, 

Heard, v, 

12, April. Bansidhar Marwari 
Judgment, and ors.. Plaintiffs, 

16, April.J Respondents. 

f 

Bengal Tenancy Act {VIII of 18Sr>), secs. 

166, 167. — Occupancy-h aiding — Mortgage — 
Incumbrance, anhulment of—Fraud. 

I 

Where an occupancy-holding tvhich had 
been mortgaged by the raiyat of the hold¬ 
ing was purchased by a person in execu- 
tion of a decree for money ‘obtained by 
him, and the purchaser re-purchased it 
»n execution of a rent decree against the 
old tenant for arrears which had accrued • 
previous to his first purchase andfannulled 
by a notice under sec, 167 the mortgage 
of which he was\aware at the time of*his 
re-purchase, * 

Held —That the purchaser did not com¬ 
mit any fraud in re-purchasing the pro¬ 


perty and was entitled to annul the 
mortgage, and the mortgagor was not 
entitled to get a decree upon the mortgage 
making the holding liable Jor the mortgage 
debt. 

That the purchaser was not bound as 
representative of the old tenant to pay off 
the decree for rent obtained by the land¬ 
lord. 

This was an appeal preferred, on the 
13th of November "lOOS, against the 
decree of Babu Nunda Lai Dey, Subor¬ 
dinate Judge of Zlllah Bhagulpore, dated 
the 10th of July 19P5. 

The facts of the case appear from the 
judgment, 

Dahus Umakali Mukherjee, Provash 
Chandra Mitrn, Narendra Chandra Bose 
and Sailendra Nath Pnlit for the Appel¬ 
lants, 

Bahus Krishna Prosad Sarbadhikari 
and Basnnta Kumar Bose for the Res¬ 
pondents. 

The Judgment of the Court was as 
follows :— 

This appeal arises out of a suit brought 
to enforce a mortgage bond. The Sub¬ 
ordinate Judge has held the Plaintiff 
entitled to enforce his mortgage lien 
against inter alia property No. 5 which 
is an occupancy holding of 12 bighas in 
Ehangarpore in the possession of the 
Defendants 16 to 18. 

4 

The Defendants 16 to 18 are the Ap-‘ 
pellants. They purchased the occupancy 
holding at a sale held In execution of 
a money-decree obtained by them against 
the former tenant Anandl Lai, the De¬ 
fendant No. 1. This purchase of theirs 
took place on the 17th December 1902, 
The landlord of the bolding bad, bow- 
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ever, obtained a rent decree, dated 28th 
February 1901, in respect of the 16as. 
share of the rent for the years 1304 to 
1307 (1897 to 1900). He executed hla 
decree, put up tiie holding to sale and 
the Defendants 16 to 18 again purchased 
It on the 9th December 1903. They 
obtained delivery ‘of "possession on the 
2nd’April 1904. They then on the 11th 
June l!l04 applied to the Collector for 
the issue pf a notice annulling the Plain¬ 
tiffs’ mortgage which Constituted an in¬ 
cumbrance on the holding. The notice 
was* served on the 29th June 1904. 
Hence, they contend, the incumbrance 
at the Plaintiffs’ .mortgage lien on the 
holding, was annulled. 

The Subordinate Judge has, however, 
held that the conduct of the Defendants 
16 to 18 was fraudulent, 'inasmuch as 
they well knew of» the Plaintiffs’ mort¬ 
gage, when they purchased the holding 
on the 9th December 1903, and that 
they should have paidoff the landlord’s 
decree for rent and not allowed the hold¬ 
ing to be sold. 

The Defendants 16 to 18 urge in 
appeal that the learned Sub-Judge is 
in error on this point. The property 
was an occupancy bdldlug. Hence, under 
see. 166, Bengal Tenancy Act, the pro¬ 
perty was sold to the Appellants with 
power to annul incumbrances, and that 
when they took steps to annul the in¬ 
cumbrance through the Collector, they 
were guilty of» no fraud but only oxcer- 
cised a statutory right. We consider 
this plea to be well-founded. 

The learned ple%der for the Ilespon- 
dents urges that as the Appellants had 
purchased the holding in execution of 
their own money decree, they were the 


representatives of the old tenant Anandl 
Lai, and were bound to pay up the 
decree obtained by the landlord against 
Anandi Lai, and so allow the Plaintiffs' 
mortgage lien on the holding to tubslst. 
•We ^are unable to* see .that the Defen* 
dants 16 to 18 wer^ under any obligation 
to act in this way. We do not know 
if they had been recognised as tenants 
by the lEypdlord. In any case, they were 
not responsible for the rent for the years 
1301 to 1307 (1897 to 1900) as they 
only purchased tjie holding in 1902. 
The holding wa8.1lable for the back rents, 
and they accordingly, if they wished tef 
keep the holding, had to satisfy the 
landlord’s decree for rent, and they did 
so by buying the, holding again at the 
salo held iff execution of the landlord’s 
decree. In subsequently annulling the 
Plaintiffs’ mortgage under the provisions 
of Sec. 167, they only exercised a statu¬ 
tory right, which can never be an 
equitable wrong or fraudulent oonduot 
on their part. • 

We, therefore, consider that the judg- 

• 9 * 

ment of the Subordinate Judge is wrong 
on this point and mve accordingly decree 
this appeal with costs. 'Hearing fee 3 
gold mohurs. • 

S.' C. S. . * Appeal allowed. 


[CIVIL RBVISIONAL JURISDICTION.} 


Rulj No. 2360 of 1907. 


WOODBOFFE, J. 
CoXE, J. 

*1907. 


13, August. 


SUKHAN SiNOBj 
Petitioner, 

V. 

Baij Nath Gobnka, 
Opposite Party. 


Civil Procedure Code (Act XIV of I88S)t 
secs. S31, SS2—Decree for delivery of posm- 
iion of the immoveable property—Obstruction 
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to delivery hy third party in good faith—Ilis 
remedy. 

Sec. 331 of the Civil Procedure Code 

contemplates an application hy the decree- 
« 

holder; and a third party resistirfg the 
delivery" of possessioit of property to a 
decree-holder cannot apply for the investi- 
gation of his claim under this section but 
ttlay do so under sec. 332 of the Code 
after he has been dispossessed. 

Tills was a rule granted on the 29bh 

of July 1907, against the orders of the 

Subordinate Judge of. Monghyr passed 

in a rent execution case^ (1) dited 17th 

lipril 1907, rejecting the application of 

the Petitioner made under sec. 331, C. 

P. C, and directing the Petitioner to 

apply after the delivery of possession 

under sec. 332, C. P. C., 'and issuing 
** <1 

process for delivery of possession on the 
13th May 1907, (2) dated 1st June 
1907, directing the issue of fresli process 
for delivery of po-ssession on the 22ud 
June, (3) dated 22nd June 1907, direct¬ 
ing the issue of process for delivery of 
possession on 29th June 1907, (4) dated 
29th June 1907<, directing issue of par- 
wana of delivery of possession on 20th 
July 1907 and 'that the Nazir do serve 
the process personally by the aid of the 
Police. ' , 

The facts as disclosed ki the petition 
were as follows :— 

The decree-holder alleging himself to 
be a purchaser at a revenue, sale of 
Pargana Bist Hazari, Touzl No. 336 of 
the Monghyr Collectorate, brought a 
suit for rent and ejectment undpr the 
provisions of sec. 66, Bengal Tpnancy Act, 
against the judgment debtors describing 
them as tbikadars and on 18th July 1906 
obtained a decree deelaring the decree- 


holder entitled to the rent and directing 
the judgment-debtors to pay the amount 
decreed within 2 months, in default to be 
ejected from the 14 annas of Mouzah 
Mirzajung. > 

The judgment-debtors, the Petitioners 
alleged, held the said mouzah as thika- 
dars under Khrji Syed Takijan and 
others proprietors The thika came to 
an end on the 11th Jupe 1906, when the 
proprietor? conveyed the said .14 annas 
1 dam of the mouzah to the Petitioner 
for a sum of Rs. 8,000 by registered 
kobala and after that the Petitioner 
entered Into direct possession of the pro¬ 
perty and is still in possession. 

The decree-holder applied for execu¬ 
tion of his decree whereupon the Subordi¬ 
nate Judge issued process for delivery of 
possession to the decree-holders. 

The officer deputed to deliver posses¬ 
sion reported that he was obstructed by 
Petitioner’s men in the execution of the 
process. 

Subsequently on an application by the 
decree holder the Nazir was deputed for 
execution and was Informed of the actual 
possession of the Petitioner and the 
Nazir thereupon submitted a report 
stating his inability to deliver possession 
and complained against Petitioner’s ser¬ 
vants of resistance. 

The Petitioner applied on the 16th 
April 1907 under the provisions of sec. 
331, 0. P. C,, stating that resistance if 
any was occasioned by *ihe Petitioner 
claiming in good faith to be in posses¬ 
sion of the property by virtue of his 
purchase from the proprietors before the 
decree obtained by decree-holders, but 
the Subordinate Judge ordered that the 
applicant (Petitioner) might apply after 
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delivery of posaession under aeo. 332, 
C. P. C. 

The Petitioner moved this Court ifor 
a revialon of the aforeaaid orders and 
obtained the preset^ rule. 

Babul Mahendra Nath Roy and Joy 
Oopal Ohoiha for the Petitioner. * 

Babul Digambur Chattm jee and Kshetra 
Mohun*Sen for the Opposite Party. 

w 

Th* JopOMBNT OF THE CODBT waS as 
follows :— • 

WooDROFFE, J.— It Is not nccessary to 
decldb the questions that have been 
raised; namely, whether an appeal Hes 

in this case or whether the Petitioner has 

• 

his remedy by way of revision. The 
rule must be discharged upon the merits. 

The petition was rejected on the ground 
that the Petitionef was nol; a person 
entitled to apply under sec. 331, C. P. 0., 
which contemplates an appiication by the 
decree-holder. 

I think that the contention is sound 
that this section is‘limited to an applica¬ 
tion by the decree-holder. The Appel¬ 
lant .has not been actually dispossessed, 
80 as to enable him to come under sec. 
332, C. P. C. 

It has further been stated that the 
execution proceedings have been struck 
off and that the matter is now really one 
relating to coats. The rule la discharged 
with costs, two gold mohurs. * 

CoxB, J.—I agree. • 

N. Q. Rule^dtscharged. 


A. 


[CRIMINAL REVISIONALJURISDICTION.] 


Rev. No. 942 of 1907. 


Mitra, j. 
•Fletcher, J. 
i507. 

Hearcj, 

27, August. I 
Judgment, 

29, August. J 


Rash Beharj Lal 
Mandal and others, 

• Petitioners,* 

V, 

The Emperor, Opposite 
Party. 


Commitment to the Court of Smiont ordered 
4 inder sec. J^SG of Criminal Procedure Code 
(Act V of 1898)—High Court's power to re¬ 
vise under sec. JfS9—ffyeliminary inquiry into 
Sessions cases, Magistrate's power and duties 
in regard thereto—Criminal Procedure Code • 
(Act V of 1898), secs. J^SG, ^39. 


It is not incompetent to Magistrate 
holding a preliminary enquiry into Ses¬ 
sions case* to examine the credibility of 
evidence adduced in the course of the 
enquiry. 

Such Magistrate should not commit the 
accused for trial in the Sessions Court if 
he be of opinion that notwithstanding 
direct evidence adduced against the ac¬ 
cused, the prosecution‘case is improbable 
and the evidence is unreliable. 

The High Court has fvfl jurisdiction 
under sec. 439, Cr^ P, C., to Revise a com¬ 
mitment orde}\made under sec. 436 on 
points of law'aswell as of facts. 

This was.a rule granted on the 12th 
of August 1907, against an order of H. 
‘Allan^on, ^ Es'q., District Magistrate of 
Monghyr, dated the 29tb of July 1907, 
setting aside the order of discharge 
passed on the 3rd of Juno 1907, by Babu 
Sarat Chandra Chatterjee, Deputy Magis¬ 
trate of Monghyr under sec. 209, Cr. 
P. C., and committing the Petitioners to 
the Court of Sessionsi 



US THB CALCUTTA WEEKLY ^^OTES. [Vot. XII. 

Rash Bbhabi Lal Mandal.v. Tbb Ehfbrob, 


The facts material to the report appear 
from the judgment. 

Mr, Jaekion and Bahus Hara Prasad 
Chatterjes and Joy Gopal Ohosh for the 
Petitioners. 

Mr, Douglas, White for the Crowp. 

The Judgment of the Court was as 
Joliows;— 

The Petitioners Rash Beharl Lai Man- 
dal, Bhal Lai Singh, Nlrdban Singh 
and Bahuran Kamat were charged with 
having committed on the night of the 
14th November 1906^ the offences of 
^rape and dacoity under secs. 376 and 
395, I, P. C., at a village within the juris¬ 
diction of the Sub-divisional Magistrate 
of Madheputa in the district of Bhagal- 
pur. The Inquiry was proceeding In 
the Court of the Sub-divisional Magistrate 
of Madhepura when, on the application 
of the Petitioners to this Court, ■ the 
Court directed a transfer of the case 
fjom the Court of the Sub-dlvlsional 
Magistrate of Madhepura to the District 
Magistrate of Monghyr to be tried by 
himself or by some other cofnpetent 
Magistrate subordlnatj^ to him. The Dis¬ 
trict Magistrskte of Monghyr directed 
Babu Sarat ^Chandra Chatterjee, one of 
the Deputy Magistrates subordinate to 
him and exercising £irsj(i class powers, 
to hold the preliminary enquiry. On 
the 3rd June 1907, the Deputy Magis¬ 
trate discharged the Petitioners under* 
sec. 209, Or. P. C., being of opfnion that 
he case instituted by the complainant 
was false, that the witnesses for the 
prosecution had made false stat'ements 
and that the story told by t£em was in 
many respects improbable. Thereafter 
an application was made to the District 


Magistrate of Monghyr under sec. 435 of 
the Code for a revision of the order 
of ,the Deputy Magistrate; and, on the 
29th July 1907, the Magistrate directed 
under sec. 436 of the Code that the 

t 

Petitioners should be committed to the 
Court of Sessions at Bhagalpur for trial 
on the charges of* rape and dacoity and 
abetment thereof. 

The present application was made to 
us on the 12th August for an order to set 
aside the order of the District Magis¬ 
trate directing the commitment of the 
Petitioners. On that date we issued a 
rule calling on the District Magistrate 
to show cause why his order of com¬ 
mitment should not be set aside on the 
ground that it was not supported by the 
evidence. 

Notice 0 ^ the rule was received by 
the District Magistrate of Monghyr on 
or about the 14th August. The record 
was on that date in the Court of the 
Sessions Judge and the Sessions Judge 
despatched the record to this Court on 
the 15th. On the 2l8t August the 
Crown entered appearance in the case. 

The rule was Qxed for hearing on the 
26th August and there was ample time 
for Counsel on behalf of the Crown to 
prepare himself to show cause on that 
date. On the 21st August, however, the 
District Magistrate of Monghyr wrote to 
the Registrar of this Court for the return 
of the record to bis office so that be 
might show csjise against, the rule issued 
by us. The Petitioners, however, had 
Bled printed copies of the record and 
on the 23rd August the necessary num¬ 
ber of copies was after comparison sup¬ 
plied to the Remembrancer of Legal 
Affairs. We did not, therefore, direct 
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that the record should be «ent to the 
oflBoe of the District Magistrate but 
directed that a copy of the paper-book 
should be sent. It was also unnecessary 
to send back the record as the Crown 
had already euteved appearance and in¬ 
tended to show cause by Counsel and 
In fact Counsel had been supplied with 
a printed copy of the reward. • 

On’the 26th August an application 
was ma^e to us by the Deputy Legal 
Remembrancer who appeared‘to show 
cause for the postponement of the case 
for a fortnight, but,the application was 
opposed by the Counsel for the Peti¬ 
tioner# and, as ample time had already 
been given to show cause, we declined 
to postpone the case except for one day. 
The case came on for hearing before us 
on the 27th instant, 

The Deputy Legal Remembrancer prac' 
tically declined to «how cause ; but, on 
questions put by us, he stated that this 
Court has full jurisdiction to deal with 

the case on facts and 40 consider the 

• 

propriety of the order of commitment 
made by the District Magistrate. The 
authorities to which be referred in sup¬ 
port of his view are Uatbans Singh v. 
Fakir Dat (1), Pirthi Chand Lai v, 
Sampatia (2), Queen-Empress v. Namdev* 
Satvaji (3) and Re Kalyan Singh (4). 
The law on the subject seems to us to 
be quite clear. Sec. 215, Cr. P.*C., bars 
our reviewing a commitment made under 
secs. 213, 214, 477 and 478 except on 
a point of law ; but It does "not bar our 
revising under sec. 4§9 a commitment 

(1) 7 0, W. N. 77 (1902), 

(2) 7 C. W. N.527 (1903). 

(3) I, L. R, 11 Bom. 373 (1887). 

(4) 1. L. R. 21 All. 265 (1899), 


order made under sec. 436, Cr. P. C. 
Under sec. 439 of the Code, we have 
all the powers of an Appellate Court. 

The only matter to which the Deputy 
Legal Remembrancer»drew our attention 
is that there is nothing to show that 
Che gvldence of Btarosl* Dusadh was 
admitted by the .Deputy Magistrate; 
we shall presently deal with this piece, 
of evidence. The Deputy Legal Re- 
membranser declined to enter into the 
^acts of the case and left the case in 
our hands. We accordingly reserved 
our judgment in order to go through the 
evidence and to decide without the help 
of the Counsel for tl\e Crown the ques¬ 
tion of the propriety of the order made 
by the District Magistrate of.Monghyr. 

We have gone •through the evidence 
and after,a careful,consideration of the 
reasons given respectively by the Deputy 
Magjstrate and the District Magistrate 
the conclusion we have arrived at is 
that a primd facie case for commitment 
has not been made out. The Deputy 
Magistrate entered fully into the evi¬ 
dence and, apart frod the discrepancies 
in the statements of the* witnesses, he 
came to the conclusion that a primd 
facie case of rape and dacoi^ was not 
established inasmuch as the story told 
by tl^e witnesses for the prosecution 
was absurd on ^e face of it. He was 
also of opinion that the witnesses had 
deliberately njade false statements on 
various paints. The learned District 
Magistrate has not sufficiently considered 
the qnestlon of probabilities. 

The oftly point, as we have said, relied 
on by the Deputy Legal Remembrancer 
is that the deposition of Bharosi Dusadh, 
at whose house the family of the com- 
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plaiuant took refuge after they were 
driven from their house, was not accepted 
In evidence. Bharosi iDueadh was ex* 
amined at Madhepura before the case was 
transferred to Motighyr and he died be-* 

fore he was cross-examined. The Public 

• . 

Prosecutor tendered his evidence Jbefofe 
the enquiring Magistrate at Monghyr. 
It does not appear from the record 
whether the evidence was admitted or 
not; but there is nobbing to <ohow that 
the evidence was rejected and even if 
was, the evidence was not that of an 
eye witness but of one who could cor¬ 
roborate the women w^io, it 'is alleged, 

* were raped. The witness, however, was 
not cross examined and it was no fault 
of the accjised that he was not cross-ex¬ 
amined. We have read that evidence 
and treated it as pajrt of tfie record and 
we are of opinion that it is not of any 
value and is not sufiBoient to outweigh 
the imperfections and improbabilitfes in 

the evidence for the prosecution. 

• 

The very revolting nature of the offence 
or more accurately the offences of rape 
alleged to hAve been committed by six 
men on three*womeo, by two men succes¬ 
sively on each woman, near to and in the 
presence of each other and in the pre¬ 
sence of the landlord of the women and 
the master of the men at a compara¬ 
tively early part of the night carries 
with it the insignia of u'nnaturalness, 
and highly cogent evidenoq is, therefor^, 
necessary to support the charges under 
sec. 376, I. P. C. Some of the persons 
accused of the commission of the alleged 
off'ences belong to high castes and this 
fact adds to the character of improb¬ 
ability of the story for the prosecution. 
That the apcused Rash Bebary Maodal 


would be personally present at the scene 
having walked at night from bis own 
residence to the house of a Dusadh 
situated at some distance at night is also 
extremely improbable. There was no 
necessity for his presence and his stay at 
the place for a sufficiently long time to 
witness the robbery which, the prosecu¬ 
tion alleges, followe’d the off’ences of 
rape. Sundry things, not of muoU value, 
were taken away and were most un¬ 
accountably returned notwithstanding 
that most of the things wore not identifi¬ 
able. The circumstantial evidence which 
might support the statemeffts of the 
women, who are alleged to haw been 
raped and of the eye-witnesses is wanting. 
The place where the offences are said to 
have been committed did not show signs 
of violence and the persons of the 
women were not medically examined for 
the discovery of marks of violence in 
the commission of the offences of rape. 
The women declined to be medically ex¬ 
amined. The bflcks of two of the women 
« 

did not show oven a scratch. The first 
information gave the story of rape on 
an old woman bub it was too absurd to 
be supported by evidence and was ab¬ 
andoned in Court. The inconsistency 
-between the first information and evi¬ 
dence might be explained and an ex¬ 
planation has been attempted to be 
given bi^t a considerable amount of dis¬ 
credit attaches to the entire story on 
account of suoli serious discrepancy. 

The case * for ^ the prosecution rests 
almost entirely on oral evidence which 
was disbelieved by the Court which was in 
the most advantageous position of test¬ 
ing the credibility of oral evidence. If 
Rash Bebary Lal had been actuated by a 
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'pearec] la the suit and pivt in a written statement, 
but It appears that he subsequently absented himself. 
In the judgment tfeere is no clear finding whether 
this Defendant was or was not an absent* party when 
the application for reference was made by the other 
Defendants Nos. 2, 3, 4. If he was not absent, the 
application for reference was certainly one not con- 
» templated by sec 506, C. P. C. The ruling in the 
case of The Ckaiiman of Pitmen Municipality v, 
Siva Sankar Pant, I. L. K. 33 Cal. 899, is to the 
effect that an aiij^rd made on a reference in which 
the Defendants who had not entered ,appearanoe 
did not join, was .not invalid, that is to say 
the Court interpreted the words “all the parties to a 
suit” in sec. 506 to be those who have entered ap¬ 
pearance or are carrying on *tlie litigation. To "the 
same effect Is the'rnling in tlie case of Pilam Mai 7 . 

Sadtk All, I.’L. K, 24 All. 229. 

• • 


r» 


W* INVITE ATTENTION TO THE CASE OF Lai Mohan 
Pal y, Surya Kumar Das, reported at p. 1152 of 
Vol. XI of this Journal. In this case their 
Lordships liampinl, C, J., and Shaifuddin, J., held 
that an award made by arbitrators‘appointed on a 
reference in which all tlie parties to the suit did not 
concur, is not invalid. Their Lordships observed— 
“ There can be no doubt that, under tlie provisions 
of see. 506 of the Code of Civil Procedure, a re¬ 
ference to arbitration should have the concurrence 
of all the parties to the suit. But we do not find 
that, when a reference to arbitration is preferred to 
a Court and an award made upon it, there is any* 
provision for the setting aside of an award on the 
ground of the Irreguiarlty of the reference under 
sec. 506. Irregularity in the reference to aibilratlou 
and omission of the concurrence of ail the parties 
in the application do not seem to be any of the 
grounds on which an award, once made, can be set 
aside.” 

The above observation of their Lordshifs seems 
to go beyond what has been previously laid down 
on the same point. The decision of their Lord¬ 
ships, however, appears to b6 justified by the 
facts of the case, namely, tliat the parties who did 
not join in the application for a reference were not 
actively carrying on the suit. Of the three De- 
fendauts Nos. 1, 5, 6, the Defendants Nos. 5 and 6 
did not appear at all and the Defendant No. 7 ap- 


BwT it seems to D3 to be at least doddttfol 
whether an award nude on a reference in which all 
the parlies who have entered appeavance did not 
join, is not, on a proper construction of *the aectio*u, 
wholiy void and can bo given effect to even as 
regards those who made tlie appiic-ation for refer¬ 
ence to^ arbitration. *\Ve ipay in this connection 
refer to the case of Kadhu Singh v. Ihijil Singh, in , 
I. L. R. 29 All. 42,3, in which it was held that 
wlien during the pendency,of a suit a reference was 
made to arbitration but one Defendant through in¬ 
advertence or otlie/wlse did uJt sign the vakalatnama 
authorising the*pleader to agree to the reference, the 
wliole award 'was null and void as there was no 
legal reference to* arbitration, 

• Some iMFORi’ANT questions bearing on the-IiAW of 
contract mid fraudiileut representation inducing a 
contract wore decided by the House of Lord? In the 
case of S, Pearson A Son, Ltd. v. Dublin Copora- 
tion, ’which is reported at p. 361 of the L. R, Appeal 
Cases, 1807. In that case Defendants, the Dublin 
Corporation, Aieing desirous of carrying out some 
harbour works, had to invite tenders for tiie neces¬ 
sary contracts. Certain information had to be 
afforded to intending tenderers. With this object 
engineers nominated and employed by the Corpora¬ 
tion prepared certain plans. These plans were 
furnished by the engineers to the Corporation and 

29 
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by the latter to the tenderers of whom the Plaintiff 
company was one. Upon those plans-a yery Import¬ 
ant wall was made to appear as being 9 feet deep 
but it did not in fact run to such depth, and the 
Defendants’ engineers had no knowledge or reason 
to believe that it did ; ib was in fact recklessly made. 
It was found as a fact that the Plaintiffs relying 
upon this representation sent in their tender at a 
less sum than they would otherwise Lave donp for 
the ezeoution of th{it contract. 


In the contbaot that wa.*) entehed into between 
the parties there was a stipulation that the con¬ 
tractor should verify the representations contained 
In the plans furnished by the Corporation to the 
contractor and the Corporation would not be respon¬ 
sible for their accuracy. On the completion of tlie 
work the contractors (Plaintiffs) brought an action 
against the Corporation claiming damages for mis¬ 
representations as to the depth of the wall, which 
made them spend more for the' porforYnaneo of 
the contract. The principal defence was that by 
virtue of the stipulation in ■ tlie contract, the con¬ 
tractor ought not to have rolled upon the represen¬ 
tations and they wore pntitled to no damage caused 
by those representations, as the Cofporation declared 
themselves not responsible for the accuracy of the 
representations made by their engineers. It was held 
that the stipulation in the contract, only covered 
honest mistakes or misrepre3entation.s and that it 
did nob afford protection against fraud wliethcv of 
the Corporation or their agent. 


In the Qourt op Appeal, it was held, distinguisii- 
ing between what is called conscious fraud and 
unconscious fraud, that iuasiniicli as the Corporation 
^ was not guilty of any conscious fraud, tliey were not 
liable to pay damages to t(io Plaintiffs. As to 
this Lord Kobertson observed—that the distinction 
"would appear to amount to this, that the con¬ 
tractor should be held to liave'a cause of action 
for deceit if he was deceived by a, deliberate lie, 
bub no cause ot action if he was difceivcd by a 
false and reckless statement not reafty believed Iji by 
those who made it, though in law equally fraudulent, 
and equally valid as the ground of such an action. . . 
I think this distinction unsound.” As to the qqestiou 
whether the Corporation were exempted*from liabi¬ 
lity by virtue of the stipulation in the contiact that 
the contraotor should verify the representations—it 
ig pithily observed by Lord James of Ilere'sford, 
" If this diotum be read as general in its tenns, and 
80 applied, it may be read as conferring oonsiderabie 
advantage upon the designers of fraud. At any 
rate by Inserting such a clause those who framed it 
would run a fair chance of the contractor saying 
'I assume that those with whom I do.al are honest 
and honourable men, I scout the idea of their being 
guilty of fraud. An enquiry testing the plan will 


be expensive and difiSoult, so I will not make it.’ 
The protecting clause might bednserted fraudulently 
with the purpose and hope that, notwithstanding Its 
terms, no test would take place. When the fraud 
sneoeods, surely those who designed the fraudulent 
protection cannot take advantage of it. Such a 
clause would bo good protection against any mistake 
or miscalculation, but fraud vitiates every contract 
and every clause in it. As a general principle I 
Incline to the view tifat an express term that fraud 
shall not vitiate a coutr.aet would be bad in law.” 
It should be noted that the misrepresentation in the 
plans was not wilfi*l!y jnade, it was made by the en¬ 
gineers recklessly*without any real belief in the exist¬ 
ence of the fact represented; still It was held that 
the misrepresentation ^imounted ifc fraud. 


Tub FOi.LOWING*WHIGH WB TAKE FKOM THE EnOLISH 
will bo found Interesting by those of 
onr readers who may have a literary Jaste. 

The old connection Between law and literature was strength- 
eneil By (lie late Sir Lewis Morris, \j'lio practised ns a 
comeyancer in Lincoln's Inn wBile ho was ostablisBing Bin 
repulatiiin cis a poet il(vwa.s called to the Bar in 1861, and 
continued to pinctLsc as a coiivcynnccr until 1881, and it 
was during tins peiiod tliao he winlo‘The Epic of Hades,’ 
the best known of all In’s woiks. There liave been .sevcial 
])oots who have .abandoned tlie steep pLaocs of the liar for 
tlie .-.lopes of I’aina-su.s The ptesent Poet Laureate avas 
called al the Inner Temple in 1857, and attended tlie York 
Assizes anil West Riding Se.ssions for two or three years. 
Rut II.e late Sn Lewi- Mon is is the only poet of repute who 
has bjiind the l.nks of I he conveyancer not ineompatilile with 
the (ultivation of the muse. Not that thcie is anything in 
llic uork of (he conveyancer that is peculiarly opposed to the 
spirit of roiii.aiicc. Mr. R, I). Illnckmoie, (he author of 
‘l.oina Doono,’ practised as a eonvcyanecr for .several years. 
Sir Walter Seolt, speaking of hiin.solf and the law, .said; 
"i'licie w.i.s no gieat love l/etwecu us, and it pleivscd Heaven 
to decicase it on fiirtlici aci|iiainlaiieo ’ Most of the poets 
wlio have sprung fiorn tlie legal piofessiou appear to liavc 
entei tamed the same unfavourable view. Cowper, who wa.s 
a fellow-pupil of Lord Tliurlow’.s in an attorney’s ollice, wa.s 
eiillod to ilie Bar at the Middle Tenqilc, but lie quickly yielded 
himself to the cliarin.s of lileralute Denham, one of the 
most attractive poets of tlie seventeenth century, was a 
momijor of Liiieoln’s Inn, and Tliomas Gray, the author of 
tlie f.imous ‘ Elegy Written in a Country Churehyaid,’ studied 
fur the li.n, liut neither of tlicm got beyond tlie apprentice¬ 
ship si,age. ‘ R.ury Cotnwall,’who liad a eonsidcrablo vogue 
as a pool in the eaily pint of tlic Ust century was a solicitor, 
and pro.lwcoil the greater pai t of hi.s poetic work before lie 
passed to the other braucli of the p''.fossiou. He is, perliajis, 
the only lawyer* whoso acliicvemenis as a poet have helped 
him to a legal appointment, for within a few moutjis of join¬ 
ing the liar liG was appointed a Commissiouer in Lunacy, an 
ollice which ho held fyr nearly twenty years. 


MAIIOMEDAN LAW OF INHERITANCE 
AND ITS EVOLUTION. 

(Contimted fiom p. xxv.) 

Another simplicity which Mahomodan law attain¬ 
ed and which English law has not yot attained and 
perhaps will never attain, is the absence of any 
diatinotion between moveables and Immoveables. The 
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analogous olassiSoation known to ?]nfgllsh law of 
Realty and Personalty and the consequent different 
laws of inlierltance guiding the succession of Realty 
on the one hand and Personalty on ifhe other, do 
not 6nd any recognition In _ the system of Ohe Arab 
legislator. 

But it is in drawing up his table of succession that 
Mahommed stands apart from the legislators of other 
systems in originality of conception and a practical* 
adaptation to the customs and manners of his time. 
Sir W. MacNaughten observes, " In these provisions, 
we find ample attention paid to the interests of >all 
those whom Nature places in the fi^rst rank of our affec¬ 
tions (MacNaughten’s Mah’omedan Law.^ 2nd Edn , 
Preliminary IWinarks, p. 5). Indeed no system of 
jurisprudence makes at once a provision for the sou, 
daughter, mother, fatlier, and husbuid or wife of 
the dejcasod. Even the Jewisli Rabbinieal law does, 
not seem to make any provisidn for the parents 
either in the first instance or even as a remote con¬ 
tingency; and among the Jevrish tribes settled in 
the Arabian Peninsula, no provision was made for 
the mother in distributing the cfl'ects of the dead man. 
Neither tlie Roman law, the most matured and 
highly developed of the systems of the ancient world, 
nor the Hindu law provides for such a simultaneous 
succession of tlio heirs; these systenn trusted to 
the good sense of the heir for the pro'ection and 
support of his aged relations, sucli js ids mother 
and his father’s parents and his helpless sister But 
Mahommed wanted to give ihem e.xpress rights of 
inheritance by his legislation. Wiiat then is the 
Inference? This question seems to liave addressed 
itself to the serious attention of none of the writers 
on Mahomedan law including even the most recent 
of them (Prof. Wilson) find out a clue to this 
we must search the records of barbarous communities 
of ancient times. “There is absolute testimony,” 
says the late Sir H. Maine, “ that tribes long pressed 
hard by enemies or generally in straits for subsist¬ 
ence, systematically put tlieir members to deatli 
when too old for labour or arms. Tiie place from 
which a wild Slavonic race compelled tlieir old lAen 
to leap Into the sea is still shown ; and the fiercer 
savage has often in many parts of the world made 
food of them. There is a story of a New Zealand 
chief who questioned as to the fortunoe of a fellow 
tribesman long ago well known to the enquirer 
answered. ‘He gave us so mucli*good advice tliat’ 
we put him mercifully to death’” (^laine’s Eirly Law 
and Custom, pp. 23-24J. Tlip Arabian society at 
the time of the advent of Mahommed must have 
consisted of Pagan tribes steeped in absolute bar¬ 
barism. And there is positive evidence that they 
buried alive their female oivldren (see Koran, Chap. 
VI, XVI, XVII and LXXXI and also Ameer All, 
Vol. II, Introduction, p. 17). A nation devoid of 
all natural affection for their tender offspring could 
not be expected to be more merciful towards their 
old aud decrepit progenitor who formed a burdensome 


appendage on their predatory excursions and aouroe 
of heavy drain on their scanty and very limited 
resources ,arjd ‘the only way of getting rid of them 
was to make short work of them. It was, fired by 
a feeling of disgust and revolt against this unnatural 
and pernicious custom, that Mahommed declared in 
the most emphatic terms, you know not whether 
your parents or your children be of greater use unto 
you, and it might bp reasonably supposed with very 
greiit’ probability of truth that in tearing away from 
, the cruel custom o( bis time and effecting a wide 
departure from other Systems of law, he felt the 
necessity for supporting his rule with a reason j and 
the reason that has unquestioned aud unbounded 
operation on the minds of ignorant and .superstitious 
multitudes was the oue selected by him ; for he says 
" this io an ordnance from God and God is knowing 
and wise, (Koran, Sura V, 8—16). This theory 
receives an additional support from the way Mahom* 
med exliurts his hearers to accord a portion of their 
heritage to uteriife brothers and sisters; for there too 
Mahommed feels he treads on untroddeu ground and 
feels the necessity of supporting his mandates with 
a reason, for he soys “And if a man or woman’s 
substance be inherited by a distant relation, and he 
or she have a brother or sister, each of them two 
shall have a sixth part of the estate. But if there 
lie more than this number, they shall be equal 
sliarors In a third part after payment of the legacies 
winch slial!. he bequeathed, aud the debts without 
prejudice to the heirs. This is an ordnance from 
Gbd and God is knowing and gracious. (Koran, 
Sura V, Ibid). We have here the high authority of 
Ameer All for the statement that the uterine 
iiioiliprs and sisteis had no right of succession before 
Maiiommed’,s legislation (Ameer All, Vql. II, page 49, 
citing as his authority M. Santaraya). Examining 
willi a little more Care J'lahoramed’s Scheme of In¬ 
heritance, we find that certain relations of the 
deceased have imperative claim to specific 
fractions of the estate,, of his debts and legacies. 
Tiieas persons though inaccurately called sharers in 
Mahommed’s text books, * are the fwait. 

“ Possessors' by Divine ordinance,” because speoifio 
fractions of Jtlie estate are assigned to them by 
Koran Itself. The residue goes to another group 
of relations, inaccurately called ‘ residuarles.’ These 
are the Aiabj.h, literally members of the family. 
Tills, of eburse, does not imply that ‘ Possessors by 
Divine'ordinance are not members of the family, but 
simply that the right of the Asabah to luberlt is iu 
vixtue of Pro Islamite customs aud usages. This too 
cannot bo advanced without some reservation for the 
concurrent right of females to share along with 
males, though quantitatively Inferior, is based 
upon express texts of the Koran and not on the 
pre-existing usages. A failure of sharers and resi* 
duaries involved the estate of the deceased man to es* 
cheat to the Public treasury according to the Maiikl 
aud Shaffae doctrines, but the Hauafite lawyers 
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let) in another olasB of relations called Zami’l arhatn 
(poBsessors by virtue of the womb). These are 
rendered in English text-books on Mshemedan law 
as ‘distant kindred,’ a term which indeed, as Prof. 
Wilson observes, is “very wide of the mark, seeing 
that they Include persons so near in point of 
consanguinity as a daughter’s son and a mother’s 
father.” (Anglo-Mahommedan Law, 2iid Edn , p. 94), 
This recognition of ‘ possessors by virtue of the womb ’ 
on failure of ‘possessors by divine ordnance"..nd 
‘members of the fanply displays a considerable devel¬ 
opment of legal ideas among the Ilanafite lawyers 
for it is tantamount to the acknojvledgment of the 
principle of cognation so strenuously contended for 
by the Eomaq prators and so successfully engrafted 
in the scheme of succession as perfected by them. 

(2’o be continued.) 


CURRENT INDIAN CASES. 

Lalmsn V. Mahau Singd, I. L. I?! 29 All. 20.o. 
Moi tgage-sale*suhj(ct to charge, 

An order may be passed for sale of a njortgaged 
property subject to a charge. 

- 1 _ 

Kastuba Kunwab V. Cya Pbasad,*!, L. II. 29 All, 
207. Cinl Procedure Code, sees. ,2^^ 27^, 

An application by an auction-purchases under sec. 
318, C. P. C, to have the name of one of the judg¬ 
ment-debtors substituted in the applicant’s plaie 
which was opposed by a third person on the ground 
that it was with her money that the property had been 
purchased doesuot come under sec, 244, C. P. C. 

Bindo V. Sham Lal, I. L. R. 29 All. 210. Appoint¬ 
ment of guardian of pmor-^Welfare, 

.Where a maternal grandmother was appointed 
guardian of a girl in preference to' her father their 
Lordships Knox and Richr.rds, JJ., observed as 
follows:—It is true that there is lyothing against 
the father, but it is again an admitted fact that 
he has married a second time and will 'imve to go 
under the control of a step-mother, of whom probably 
she knows nothing. We cannot think tha.t the girl 
under these circumstances, will be so happy as slie 
is in the house of the maternal grandmother. What 
we have to consider is what will really be for the 
welfare of the minor. 

Poban V. Sheodat, 1. L R 29 All. 213. Suit to 
set aside sale on the giound o' ji.md—Service of 
summons. 

A suit to set aside a as.e on the ground of fraud 
was held to be not maintainable when the fraud 
alleged was as to the service of sninmons and when 
in a previous proceeding under sec, 10b', C. P, C,, 
it was found that there Wus no fraud, 


Chhitar 0 .' Jaoannath, I. L. R, 29 All. 214. 
Specific performance of contracf of sale of minor’s 
proper ty. 

A contract for the sale of a minor’s property to 
which tl.e Judge had given his permission, was 
not allowed to be speolfioally enforced when It ap¬ 
peared that the guardian subsequently obtained 
a fresh permission to sell the property at a higher 
price. 

-. ^ .1 I 

SuNDAR Lal V. Chhitar MaIi, I, L. R 29 All. 215. 
Mo'-tgage—Redemption by Mitakshara son of his 
share, 

In a suiLfor reiiempiron by the sons in a Mltak- 
shara family who had mortgaged the^property along 
with their father, held, they can eredeem their own 
share alone, a former suit by tlie father having failed. 

Padam Lal V. Singh, I. L. R. 29 Cal. 217. 
Malik, meaning of. 

By a bequest a pr«pert,y was give® by a person 
to his wife as malik. Held, that the widow took an 
absolute estate. • 

IIosAiNi V. Muhamma'd Rustum, I. L. R, 29 All. 
222. Restitution of conjugal rights—Legal cruelly. 

The Mahomedaii law on a question of wliat is legal 
cruelty between man and wife does not materially 
differ from the. English law. 

CnuNi Lal v The 'Nizam’s Guaranteed State 
Railway Co , I. L U. 29 All. 228 (E. B.). Railway 
Company — Liability. 

Receipt of goods by one Railway Company for 
carriage over its own and another Company’s line 
makes tlie receiving Company solely liable for over¬ 
charge wrongfully demanded. 

Mulchand V. Muhammad All, I. L. R. 29 All. 235. 
Civil Procedure Code, sec. 396—Commission for parti¬ 
tion. 

The Legislature advisedly used the plural number 
in the case of commissions to make partition and 
therefore a Court cannot legally issue a commission 
to one Commissioner only. 

Ram Sarup v. Ram Deo, I. T„ R. 29 All. 239.- 
Alienation by widow—Limitation Act, Sch, II, Art. 

m. 

A collusive arbitration proceeding to which a 
Hindu widow was a'party whereby her husband's 
property was divided amongst certain persons 
absolutely is to be considered an alienation within 
the meaning of Art. 125 of Soh, II of the Limita¬ 
tion Act. * 

Preonath V, Bi.siinatii, T. L. R. 29 All. 256. 
Civil Procedure Code, sec. 4'^, 

A suit by a doctor for fees for attendance on 
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Defendant’s father was held to be barred by see. 43, 
C. P, C., when a previoijs suit by the doctor upon a 
note of hand by the Defendant's fathe? for a part of 
the fees did not iuolude the claim made in the second 
suit. 

PiRBHU V. Baldeo, T. L. R. 29 All, 260. Transkr 
of Propet ty Aet^ sec, 90. 

No decree can be passed under sec. 90 of the 
Transfer of Property Act evet? when the property 
under mortgage can by no possibility be brought 
to sale. 

Munshi V. Daula'J', I. L. R. 29 All, '262. ’Redemp¬ 
tion. ' 

Kach of several mortgagors <!an redeem to the 
extent of his own interest when the integrity of 
a mortgage is broken up upon tlie purchase by 
the mortgagee of the equity of redemption in a 
portion of the mortgaged property^ 

Ram Kishas v.,Kashi Bai, I L. R. 29 All. 268. 
Lijnitaiion Act, sec. IS. 

" We think it would be untfnly restricting the 
language of sec. 12 of the Limitation Act, if we 
were to hold, as did the loner Court, that the apnli- 
, cation for a ropy of the judgment must ncccscarily 
be by the Appellant or somebody proved to have 
been acting in the matter as her agent,” (Per 
Stanley, C. J., and Burkitt, J.). , 

Pabbati Khnwar V. Mahmud Fatima, 1. L. R. 29 
All. 267. 

In a suit for recovery of possession by Plaintiflfs 
on the death of their father, fhe Defendants set up 
different titles to different portions, held that the suit 
was not bad for multifarlousnoss as the cause of 
action was one. 

Imtiazi V. DnuMAN, I. L. R. 29 All. 275. Civil 
Procedure Code, secs S44, 310A, 

An order refusing a judgment-debtor’s deposit 
under sec. 310A Is appealable as an order under 
sec. 244, C. P. C. 

|R.ebicto. 

The Benoal Tenancv Act. By B. F. Rampini, 
M. A., L. L. D., Indian CivH Service, bf the Inner 
Temple, Ban ister-at Law, and Judgt, High Coutt nj 
Judicature, Calcutta, and J. H. Kerr, Indian Civil 
Service, Deputy Secretary to the Ooveniment of India, 
Department of Revenue and Agriculture. Third Edi¬ 
tion, Calcutta, S, K. Lahiti <6 Co, 54, College Street, 
1907. 

Until lately Mr. Justice Rainpini’s edition of the 
Bengal Tenancy Act had no rival In the field. 
Great care has been bestowed in the preparation of 


mill 

the present'.editlon and we have no hesitation in 
commending it to all concerned in the administra¬ 
tion of the .rent' law of Bengal, as a complete and 
most up-to-date annotated edition of the Act. The 
changes introduced by Act I, B. C. of 1907, have 
been duly embodied in the texts of the statute and 
for convenience of reference, placed within heavy 
brackets, whilst light brackets Indicate the changes 
made by Act III, B. C„ of 1898. As Act I, B. C. 
of 1907, does not apply to Eastern Bengal and Assam, 
sopie of the sections, which have'undergone very 
considcrablo modifications ’have been retained as 
they were before amendment, whilst the sections as 
modified are also sliown in the body of the Act, 
Tlie recent rulings of which a large body have 
accumulated since the last edition was brought out, 
have been* embodied in their proper places in the 
notes. The now rules framed by the Local Govern¬ 
ment appear in an appendix. Rules for the regis¬ 
tration of documents under the Bengal Tenancy Act 
which are about to bb promulgated appear in another 
appendix But wkh regard to these latter it is 
noted that they are still subject to re’dsion and 
may be modified, but possibly not to any consider¬ 
able ex'ent. Appendix V shows the provisions of 
tlic Act which have been extended to Chota Nag¬ 
pur. The most coqimendable feature of the present 
edition, however, is tlie introduction which traces 
within veiy short cimpass the gradual evolution 
through Riicc'jsrive stages of the rent law of Bengal. 
It serves to show further, what o'herwise is not 
very hpparent, tiiat tlie latest modifications intro¬ 
duced in the law are, in part at any rate, in 
furtherance of the original ideas embodied in the 
eailiest Regulations concerning the relatioti of zemin¬ 
dars and raiyats. The second part of the introduction 
gives a brief analysis of the law relating to the 
record-of-righis The book notice has gained 
considerably in bulk, as was inevitable considering 
the rapid accretion • to the statute and case law 
wliich liave taken place witiiyi recent years. 

jBfftes of 

ENGLISH LAW COURTS. 

COl.’RT QF APPFiAL.—iF(cAo/ion v. Piper, 
Before Lords Justiobs Buckley and Kennedy, 19th 
October 1907. 

Extension oj tinu for appealing—Mistake of 
legal adviser, as an excuse for delay. 

Thitj was an application for extension of time for 
appealing against an order made under the Work¬ 
men’s Cbmpensation Act, 1897. The applicant, 
Nicholson, was a workman and received an Injury 
to Ids foot by an accident in the oourse of his em¬ 
ployment in the service of the Respondent, on 
January 18ib, 1904. An agreement between the em¬ 
ployer and the workman providing for the payment 
by the former of 15j. per week as compensation 
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during the workman’s incapacity cr/ until the 
same should be eiidel, diminished, increisel or 
redeemed in pursuance of the Act, was entered into 
and duly recorded in accordance with Sch. II, Para, 
8 of the Act. Subsequently upon an application of 
the employer for the termination of the weekly 
payment on the ground that the workman had 
recovered, the Judge of the Greenwich County 
Court, in view of conflicting cf/ldence adducqd before* 
him as to the state of the woikman, ordered an inquiry 
by an independent medic,al referee and relying on his 
report made the order sought to bo appealed .Igainst 
on the 17th November 1907,' directing the agree¬ 
ment to be terminated and the payments to cease. 
The applicant thereafter without appealing from the 
said order instituted otlier proceedings and liaving 
failed therein, made the present/ application alleging 
that at the time when the order was made tliosr 
who advised the applicant thought that it was im¬ 
possible to appeal from it. 

Lord Justice Buckley in refusing the application 
observed that in his opinion no special circumstances 
had been'^hiade out to take the case nut of tlie general 
rule. The mere fact that the litigant's legal advisers 
thought that he could not appeal was not a special 
circumstance justifying a departure from the rule. 
No doubt the cases on this point bad oscillated. But 
the principle which he had stated had been laid 
down by Lord Justice James in Internafibnal Finan¬ 
cial Society v. City of Moscow Gis Cbmpany, 7 Ch. 
D. 241, and by Lord Justice Collin in/a i e ,¥an- 
chester Economic Jluihhng Society, 24 Ch. D. 405, and 
had been aibrmod in the hrosi case on the question. 
In re Coles and Ravensheai, 23 Times L K, 32, 

Lord Justice Kennedy concurred. 

Mr, Montague Shejirman, K. 0., for the Applicant. 

Mr. Horridge,^ K. C,, Mr, W. Shahespsare and Mr. 
IF. Lloyd for the Respoijdout, 

^Application refused. 

COURT OF APPEAL —Davis v, Mayor &c. of 
Bromley. Before Lobl) Justice Vaughan WiiiLiAMS, 
Sir Gohell Barnes, President kf the Prodate 
Division and Mu. Justice Bigham. * 17th October 
1907. 

Local authority—Refusing to sanction building 
plan—Allegation of malice—Right of action. 

The Plaintiff submitted to the Dofend/tnts certain 
plans for draining his house and making certain 
additions to it which the Defendants refused to 
approve on the ground that thny were not In'accord¬ 
ance with their bye-laws. 'Ihe Plaintiff brought 
this action before i\Ir. Justice Lawrence and a special 
jury alleging that the plans complied wltli the bye-laws 
and that the Defendants maliciously and in breach 
of their duty as the local srnitary authority, had 
disapproved of them. The Plaintiffs asked for a 
declaration of his right to construct in accordame 
with the said plans, for an injunction to restrain 


the Defendants from hindering such construction 
and for damages. Mr, Justice Lawrence having 
dismissed l^he claim, this was an application for judg¬ 
ment or new trial. 

Lord Justice Vaughan Williams in dismissing the 
application said that the Defendant Council in this 
mdtter were not exercising judicial functions, but 
they were exercising a discretion vested in them by 
statute and the whole object of this action was 
to sec if by bringing tBo action the Plaintiff could not 
have the decision of the Council overruled. Assuming 
the facts to be as alleged, he was of opinion that 
when a statute vfste^ in a local authority a duty 
and power suefn as was hero vested, no action would 
lie against that authority in respco't of the decision 
arrived at, even if there was evidence to show that 
the members conslituting the body were actuated by 
bittoruess or other motive agiiinst the Plaintiff. Ills 
Lordship pointed out that the Plaintiff was not 
without a remedy. 

Mr. Montague 'Shearman, K. 0., and Mr. Harry 
Dobh for tlie Plaintiff. 

Ml. Montague Lueh, K. C., and'il/r Adam Walker 
for the Defendant, wero not called upon. 

Application lefvsed. 

KING’S BENCH .—Crosshy Brothers v. Lee. Before 
Mu. Justices PiirijUiMORB and Walton. 31st October 
1907. . 

Fixtures, though renioveable—Otto Oas engine — 
Distraint—line purchase system, 

Hellawelli/. Eastwood (20 L. J. Ex, 154) dissent¬ 
ed from. 

IloBSON V. Gouuenge (1897, 1 Ch, 182) followed. 

The Defendant owned a shop on tlie Hackney Road. 
One Jones was their tenant. The Plaintiffs a firm 
of engineers had supplied an Otto Gas engine to 
Jones at the promises on the hire purchase system. 
Jones fell into arrears of rent and the landlord put 
in a distraint and took away the engine in question. 
Tlie engine was fixed to the premises being made 
fast by excavating tlie floor and fixing nuts and 
screwing down. Was this engine liable to be distrain¬ 
ed ? That question arose in this action brought by the 
engineers against the landlord. The County Court 
Judge 'followed Hellawell v. Eastwood (see above) 
and held that It was dlstrainable as it had" never 
become part of the freeliold. The Plaintiffs, engi¬ 
neers, appealed. In giying judgment the Court said, 
inter alia, tliat.over and over again the principles 
of law stated in Hellawell v. Eastwood had been 
accepted as correctly stated, but over and over again 
doubt was thrown as to the correctness of the ap¬ 
plication of tliose principles to the facts of that case, 
as was the case in Hobson v, Gorienge, where the 
fixing of the machine was much the same as in the 
present case, The machine here became fixed as part 
of the freeliold, severable possibly as between land¬ 
lord and tenant. If It was part of the- freehold, 
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it was not a distralnable chattel. In'Darby t. 
Harrh (1 Q. B. at 835) it was held that although 
artiolea might be tenants’ fixtures removable by the 
tenant they were fixtures which were part of the 
freehold, and were not distrainable. 

Mr. Eamilton, K. (7., and Mr. Schwale for the 
Appellants. . 

Mr. Sevan for the Defendant. 

C. W A. Judgment for Plaintiffs, Appellants. 

KINO’S BENCH,-5<mns v. Stevens. Before, 
Mr. Justice Coleridge, 22nd October 1907. 

Mother and son—Injunction ai?i <on from 

h taking into hou'ii—Son’s home rights, 

Claim by the Plaintiff, Mrg. Rosamund Stevens, 
a widow for an injunction to restrain her son, the 
Defendant, Mr. Percy Stevens, from brealrlng into 
and entering her dwelling-liouse. ftfrs, Stevens it ap¬ 
peared was aged 72 and the Defendant 49. From 
1882 to 1902,• Defendant had’ been in Australia. 
From 1902, when he returned and paid his mother 
a visit, till 190^, when ho was forcibly ejected, lie. 
resided in his mother's house,. An action brougiit 
by him in 1905 against his mother alieging fraud 
on her part was dismissed, lie stayed in the house 
pending the action and abused bis mother and sister. 
The Defendant was repeatediy requested to leave 
the house but ho refused and *in 190G, .the mother 
whose health was seriously affected by his conduct, 
at the advise of her solicitor ebgaged two men to 
turn him out, whereupon he left. Go the present 
application, the case of Wuteihouse v. Watei house, 
94 L. J. 133, was relied on in defence as showing 
that a son had the right.to bS maintained by a 
parent irrespective of age. Mr. Justice Coleridge 
distinguished the said case and said that Mr. Justice 
Buckley had left open the question which arose in 
the present case. The Defendant it was quite 
clear, had no right in law to occupy his mother’s 
house and therefore the grant of the Injunction was 
a matter of discretion. The case referred to fur¬ 
nished a warning that an injunction ought not to be 
granted except in very grave circumstances. In bis 
opinion the circumstances of the present case wore 
very grave and accordingly he granted an injunction 
in the terms asked for. * 

Mr. Gregory for the Plaintiff. 

Mr. Tun ell for the Defendant. 

lnjun£tion gt anted. 


CALCUTTA HIGH COURT. 

Recent .decisions not yet reported. 

(The Important cates to bo fully reported hereafter.) 

Criminal Revisional Jurisdiction. Before Rampini 
and Sbarfuddin, JJ. Criminal Revision No. 
10337 OP 1907. LEAKAT HOSSAIN, Petl- 
* tioner v. THE .^IMPEROR, Opposite Party. 
3ttl December 1907. 

> Cl iminal Procedure Code [Act V of 1898), sec. .^87 — 
Disobedience of Magistrate's Older—Trial by same 
Magisti ale—Pt esidtney Magistrate—Reti ial—Sigh 
Cow ts’ duty to order—Indian Penal Code, sec. 188. 

On the 5lh October 1907, the Deputy Commis¬ 
sioner of. Police, Calcutta, applied for an order 
under sec. 144, Cr. P. C., prohibiting the Petitioner, 
•Leakat Hossain, from addressing public meetings or 
forming or loading processions in the town of Cal¬ 
cutta. Mr. Kingsferd, tlie Chief Presidency Magis¬ 
trate, issued a i),otico under sec. 144 directing the 
Petitioner to refrain from leading or taking any 
part in processions or from lioldiug or addressing 
meetings in Calcutta. 

Cn the 2Gth October a Daroga of the Calcutta 
Police applied to the Chief Presidency Magistrate 
for sanction to [trosecute the Petitioner under sec. 
188, I. P. 0., for Hie disobedience of the notice 
issued under ^sec. 141, Cr. P. C., by his having led 
a procession in Bechu Chatterjeo’s Street, Calcutta, 
on .the day previous, and tlie Chief Presidency 
Magistrate sanctioned the prosecution of the Peti¬ 
tioner. The Petitioner was then put on his trial 
befoio the same Prc'-idency Magi.strate q'ho convicted 
him under sec. 188, 1. P. C., and sentenced him to 
six months’ rigorous imprisonment. A rule was 
issued by the High Court for setting aside the con¬ 
viction and sentence. 

Their Lordships observed :— 

“It seems impossilile to resist the conclusion that 
the Chief Piesidency M.rgislrate had under sec. 487, 
Cr. PC, no authority) to try a case of disobedience 
of his own order, because sec. 487 expressly lays 
down tliat lin Magistrate can try a case of disobedi¬ 
ence of his owfi Older. It appears to us that the 
terms of sec, 487, Cr, P. C., as contained in the 
Code of 1898 are wide enough to include Presidency 
Magistrates. .... No doubt in the Code of 
1882 tliB provisions of sec. 487 were different; as 
sec. 487 of that Code gave express powers to Presi¬ 
dency Magistrates to try cases of disobedience of 
their own order. That section was modified in the 
Code ■of 1898, and no such power is given in sec. 
487 of the. Code now in force For these reasons 
we think that Mr. Kingsford’s order is without juris¬ 
diction. Mr. Sinh.. asks us to order the retrial of 
the accused. Wo do not, however, think it is ordi¬ 
narily our duty to order the retrial of any person. 
But we will observe that the order we now pass 
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getting aside the conviction and sentence is no 
obstacle, in our opinion, to the accused Ceing retried 
If the prosecution thinks it advisable,to retry him.” 
Bobu Narendta Kumar Bost for the Petitioner, 

Mr. S. P. Sinha for tho Crown. 

B. C. Rule made absolute. 

Civil Appellate Juhikdiction. Before liuEiT and 
WooDUOFFE, JJ. Appeal fuom Appellate Decp.f.e 
No. 169 OF 1906. MAliABlR TlfWARI and 
OBS., Plaintifl^s, Appellants v. BABU PCRBIllI 
NATH CIIOBEY akd akr., Defendauts,, lles- 
poudents. Heard, 11, 12, 13tli November 1907. 
Judgment, 20tli November 1907. 

Civil Procedure Code {XITof 18S2), sec. 13, Expl. 
(S )—“ Ought ”—Stvei al mdependenl grounds of action. 

Tlie PlaintiflFs Appellants all formed njetnliois of 
one family descended from one Mussnmmat Biliansa 
Koer and her husband Hanker Singli Tewavi. The 
Defendants on the other hand were membem of a 
family of Singhs descended .from Mussnmmat 
Lachminia Koer and her luisban;} Ilabn Bhagwaii 
Singh. 

On the Ist March 1888 suit wa.s brought by 
Sheobaran Tewari, the father of the Plaintiffs Nos 
5, G and 7 ap-d the brother of the other Plalntifi's, 
in the Small Cause Cdurt against Mohabir Singh 
and Budhan Singh, the father of Defendants Nos, 
2, 3 and 4 on bond for Us. ipO said to liave been 
executed by those two persons in favour^of Slieobaraii 
Tewari, on the 8th July 1881, An ra:decree 
was obtained on the 21st March 1888 and in ox"cn- 
tlon of the same tho decree-holder Siicobaran Singh 
sold the whole village Snjibal on the 7ili May 1890 
an.d purchase^ it himself. 

0 1 the 2ud May 1881 a mortgage bond for 
Rs. 1,000 whs said to have been executed in favour of 
Bihai.sa Koer by tho predecessor of Defendants Nos, 

2 to 4 by which 49| blglins of Monvih Sujihil were 
hypothecated as security for the debt. A suit was 
instituted in 1989 by Bdiausa Koer against the 
present Defendants Nos, 2',' 3 and 4 and a decree was 
obtained on tho 27th Fobrn.ary 1880. The Defen¬ 
dants appealed but their appeal wap dismissed on 
the 7th October 1890. On the 3rd Jaliuary 1897 
the mortgaged property was sold an'd purchased by 
the decree-holder Bihansa Koer. 

On the 30ih September 1899 a suit was brought 
by the present Defendants Nos. 2, 3 and 4 to navy set • 
aside the ex patie Small Canso Court deer*'''of the 
2l8t March 1888 and the saie under that, decree 
held on the 7th May 1890 on the ground that jho 
bond and the proceedings l.-'-id on that bond were 
fraudulent, • 

On the 13 h Januaty 1900 the sameJ)efendanls 
brought another suit to have the morigago decree 
of the 27th February 1890 and the sale under that 
decree of the 3id January 1897 set aside on the 
ground that the mortgage bond and the proceedings 
bued on that bond were fraudulent. This latter 


suit was dismissed for default on the 7th May 1901. 
Bihansa Koer died in January or February 1901. 

The suit to set aside the Small Cause Court decree 
and the sale thereunder was decreed in favour of 
the then Plaintiffs, the present Defendants Nos. 2, 
3 and 4 on tho 206h December 1900, and that deci¬ 
sion was affirmed on appeal on the 12tb June 1903. 

The present suit was instituted on the 27th 
September 1904 for a declaration of the Plaintiffs' 
right to 49J bighas„of land in village Sujibal and 
for the registration of their names in the Col- 
joctorato as proprietors of 49^ bighas. The Plain¬ 
tiffs applied In the Land Registration Department 
ill July, 1903 h&ve their names registered as 
proprietors of that property, clfdming title as pur- 
ciiiusors in execution of a mortgage decree at a sale 
held qii the 3rd January 1897. The Deputy Col¬ 
lector allowed tho applicatlou but on appeal the 
order of tho Dtputy Collector was sot aside by the 
Collector and tho decision of the Collector was con¬ 
firmed by tlio Curanjissioiicr of the pivision on the 
18i.li June 1901. 

Tito mam ground of liefence takiwi by the Dofen- 
■dants was ihat the Plaintiff's were not entitled to 
succeed ill the suit because they had failed in their 
defence in tho suit iiistitntod on the 30 ih September 
1899 to set aside Ibo Small Cause Court decree to 
set up tlio title under wbieli iii the present suit 
the Plaintiffs sought to have their right declared 
in tho 191 bighas of land in Moiizah Siijihal. 

Tlie Subordinate Jpdge decreed tho Plaintiffs’ suit 
but on appeal the District Judge set aside the judg¬ 
ment ami decree of the Court of first instance and 
dismissed liie Plainiiffs’ claim on the ground that 
it was bailed by Ijie provisions of see. 13, Explana¬ 
tion (2) of the Code of Civil I’roeedure. On appeal 
to tlie High Court, 

When several independent grounds of 
action aie available a party is not bound to unite 
them all in one suit tbougli he is bound to bring 
before tlio Court) all grounds of attack available 
to him with reference to the title which is made 
i!:e ground of action. It applies to tho converse 
ease of a Defendant when pleading in his defence. 

The title which the Plaintiff’s set up In the present 
suit was not oiio which they ought to have made 
a ground oj di fetice iii the former suit aud therefore 
they were not precluded under the provisions of'seo. 
13, Jfxplanatiou' (2) of the Code of Civil Procedure 
from obiaiiiiiig relief iti the present suit. The 
subject-matters* of tho suit whloii was brought to 
set aside the mortgage decree and the suit which was 
brought to set aside Small Cause Court decree were 
dissimilar and distinct. 

Babus Uwihxli Muh^erjee and MaJehunLd for the 
Appellants. 

Mr. O'kinealy [Advocate Central) and Babus 
Raghu Nath Singh aud Chandra Sekhar Prosad Singh 
for the Respondents, 

A, T. M. 


Appeal decreed. 

se 
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desire of satisfying his lust, his *pre8ence 
at the scene could be accounted for. 
But a mere desire of revenge at the elope¬ 
ment of a woman of his own class with* 
Laturan and at t^e persistency of Kunji, 
one of Laturan’s relatives, to stand as ^is 
surety when Laturan was charged with 
the commission o*f theft are not in them- 
selv^ sufficient to move a man of posi¬ 
tion and wealth "to do personally what 
the prosecution alleges he (fid. These, 
matters have been carefully dealt with 
by the Deputy Magistrate and the Dis¬ 
trict Magistrate has not given the weight 
whicfh tliey deserve in testing the cre¬ 
dibility of oral evHence, 

The oral evidence, apart from the 
improbabilities of the prosecution story, 
is highly unsatis/aotory. The District 
Magistrate has based his conclusion on 
the assumption of the truthfulness of 
the witnesses for the purposes of the 
preliminary enquiry before commitment, 
but in dealing (jith tlie evidence he had 
to consider whether a ptimd facie case 
had been made out and to perform in 
the position of an Appellate Court as 
nearly the same duties as ihe Magistrate 
who had held the preliminary enquiry. 
It has been repeatedly held by th*e 
Superior Courts in India that a Magis- 
ra te holding a preiiminary en(|uiry 
would not exceed his jurisdl«tiun if ho 
examines the credibility of testimony 
and should not commit a person for 
trial in the Sessions Court if he be 
of opinion that notwithstanding direct 
evidence the case is improbable and the 
evidence unreliable. 

Kunji, the complainant, and Copal did 
not enquire who raped each of the women 
though they had ample time to do so 


and the matter was left to the women 
themselves for development at a later 
stage. In other points of their evidence 
they show evident^signs of fabrication. 
Gopal Dusadh is as unsatisfactory as 
Kupji. He heard the ’order given by 
Rish Behary Lal And beard cries of the 

outraged women but it is curious that 

• 

none of the neighbours came to help or 
heard the cries. .Rash Behary Lal might 
be infiiiential but that would be no reason 
for people not coming ihere. None of 
the neighbours vwas examined before the 
Deputy Magistrate. Gopal also contra¬ 
dicts the women on material points. The 
Dusadhins, Rauia, Bbagia and Bbikuii 
the women alleged to hav^ been raped, 
stand uncorroborated. The story told 
by Lakhja Is absujd on the face of It. 
The other wiiueases are not of much im¬ 
portance. 

Tlie credibility of the testimony of 
the prosecution witnesses must also be 
fonsuierably shaken by the fact of Polfce 
control over them throughout the investf- 
gation^and enquiry. • ^ 

On the whole, we are t)f opinion that 
the reasons given *by the District Magis¬ 
trate for setting aside th*e order of the 
Deputy Magistrate are Insufficient, that 
be has not sji&ciently met the reasons 
given by the Jbtter for discharging the 
accused and that this is not a case in 
which a commitment to the Court of 
Sessions jliould have been directed. 

We accordingly set aside the order of 
the.District Magistrate and upholding the 
order gf the Deputy Magistrate, we direct 
that the Petitioners to be discharged. 

B. C. Ruie made absolute. 


1C 
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Appeals from Appellate Decrees 
Nos. 1033 AND 1081 OF 1905. 


Maclean, C. J. 
Geidt, J. 

1907. 

Heard, 11 and* 
12, November. 
Judgmenf, 

25, November. 


Shambho Chandra 
•. Hazba, PlaintifiP, 

I 

Appellant, 

V. 

PuRNA Chandra Pal 
and ore,. Defendants, 
ReBpondents. 


Bengal Tenancy Act {VIII of 1CS5) before 
amendment by Act /, /J. C. of 1907, secs. 105„ 
106, lOS — Record-of-rights—Entries as to 
character of holding and status of tenant — 
Correction of entries—Prayer procedure. 

Before the passing of Act I, B. C. of 
1907, an entry in a finally published 
reeord-of-rigfds that lands held by tenants 
10(1 e mal lands or that the status of the 
tenants was that oj settled laiyats could 
not be corrected by the Settlement Officer 
except in a suit instituted under sec. 106, 
Bengal Tenancy Act. He had no authoi- 
ify to revise such an entiy under sec. 108 
of the Act. 

Tbeae appeals were preferred on the 
2nd and Dtli^ of Jiine 1905, respectively, 


published. ^A month’s time was allowed 
for objections to be preferred against the 
draft, but none having been preferred the 
records were finally published on the 9th 
June 1903. Meanwhile, on the 5th Sep¬ 
tember 1902, the landlord had applied for 
settlement of rent under sec. 105 of the 
Hengal Tenancy Act. After the record- 
of rights were finally published, the 
Settlement Officer proceeded to settle fair 
rents. Notices were issued on <»the ten 
ants. On the Slst Jiuly 1903 the ten¬ 
ants appeared and, on the l^th August 
1903, they filed several petitions of 
objection alleging ’with regard to some 
ofOhe lands that they were lakhiraj and 

f 

not mal lands, and that therefore no 
rent could be assessed upon such lands ; 
with regard to certain other lands they 
alleged that they were mokurari kaimi 
and mourasi kaimi gotes and therefore 
subject to fixed rents which were not 
liable to enhancement. 

The Settlement Officer held upon evi- 
dettce adduced before him that the lands 
objected to as lakhiraj wore in fact 
lakhiraj and had been erroneously re¬ 


against the decree of G. K. Deb, Esq., 
District Judge of ?Jllali Ilnglily, dated 
the .30th of January 1905, confirming 
that of Babn Promotha Nath Dutr, 
Settlement Officer of cluVieriah, 'dated 
the 22nd of December T903. 

The appeals arose out of certain settle¬ 
ment proceedings. The landlord, Sham- 
bhu Chandra Hazra, applied on 27rh 
July 1901 to the revenue authorities 
under sec. DO of the Bengal 'I'aiiancy 
Act for the preparation of a yrcord-of- 
righbi i!> respect of Monzah Nazarpur 
held by him in dui-putni. The records 
were duly prepared and on tlie Slst 
March 1903 the draft recoid of-nglits was 


corded In the record of-rights as mal ; 
and accordingly he refused to assess rents 
oti these lands. With regard to the other 
.lands, he found that the tenants had 
paid the same rents for over 20 years 
He held, however, that sec. 115 of the 
Bengal Tenancy Act precluded him from 
applying the presumptio.i raised by sec 
00 of iheAct'in their favour. He was 
also of opinion that the tenants having 
been recorded as ' settled raiyats,” their 
remedy was to institute a suit under 
sec. 106. He accordingly held that the 
tenants were merely settled raiyats and 
their rciiis were liable to enhancement. 
He also found Uiat the area of the fotr^ 
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had inoreaeed. But he refus'ed to grant 
any inorement esoeeding times the 
existing rent on the ground of hardship. 

Both parties appealed to the Special 
Judge who affirmed the judgment of tlie 
Settlement Officer on ail points. 

The landlord thereupon preferred S. A. 
No. 1033 and the ten^n^s S. A. No. 1081 
to tlje High Court. * 

S. A.'No. 1033 of 1905. 



(with him Babu Charu»Chandra Bhatta- 
charya) for the Appellant.—The two 
questions for decision are (1) whether, 
as hejd by the Special Judge, a Settle¬ 
ment Officer can under sec. 108 of 
• 

the Bengal Tenancy Act revise an entry 
in a finally published record-of rights, 
(2) whether having found that the area 
of lands held by Hhe tenaqts have in¬ 
creased, the Settlement Officer can set 
an arbitrary limit to the increase of rent 
as be has done in this case to one-half 
of the existing rent. 

As regards the 1st question, reads 
sec. 108. Under that section the roveime- 
officer can only revise an order made 
either in a proceeding for settlement of 
fair rent under sec. 105 or In a suit 
under sec. 106. Ho cannot revise the 
record-of-rights itself as finally publisl'i- 
ed. Reads secs. 102, 103, 103A, 105, 
106. Here the entry in the record-of- 
rights was that certain lands*were mal 
and not lakhiraj. Th« revenue-officer 
proceeded to alter this entry upon certain 
applications by the /;euants challenging 
the accuracy of the entries and entered 
them as lakhiraj lands. The tenants’ 
remedy was by % suit under sec. 106. 
But they did not institute any suit. 

[Gbidt, J.—The petitions of the ten¬ 


ants may be treated as plaints under 
sec. 106, Bengal Tenancy Ac*-.] 

The petitions are not even stamped. 
They are not plaints as the Special 
Judge^also finds, • 

The tenants raised no objections when 
\he ijBcord-of-rights were being prepared. 
Even after the draft publication they 
raised no objection although 1 month’s 
time was allowed to them, nor have they* 
instituted a suit utider sec. 106. 

Then with regard to some other lands 
the Settlement Officer had fixed the limit 
of increased rent *10 one-half of the ex¬ 
isting rent. The'Sottlement Officer seems 
to have bad sec. 36 of the Act in* 
mind. But this section does not apply 
to cases in which rent is jncreased on 
account of increase in the area. Sec 
52 says, t^he* tenant “sh-all be lial'le to 
pay additional rent,” 

^ubu Nagendui Nath Ohose for the 
Respondents submitted on the first point 
that it was not quite accurate to say 
that the Settlement Officer In this case 
proceeded to revise a finally publisheS 
record i)f-right8 unde? sec. 108 upon the 
tenants’ application. SeS. 108, he con¬ 
ceded, had no application. The tenants 

raised the questions they did by way of 

• • 

objection to the landlord’s petition under 
sec. 105 for settlement of rent. Under 
sec. 107 a proceeding under sec. 105 is 
a judicial proceeding. In such a pro- 
i-eedjng it {vas open to the tenants who 
were in‘the position of Defendants to 
raise any question or issue which they 
mi^it legitimately raise in a suit insti¬ 
tuted * by the landlord for the same 
purpose. The fad thai the proceedings 
commenced with an application and not 
a plaint did not make any difference. 
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Under the Act before Its amendment by 
the Amending Act of 1898, it was re¬ 
peatedly laid down that it was not only 
within the power of the revenue-officer 
but it was ills duty U* decide all ques¬ 
tions relating to the status of the tenant 
or the character o^f the'land, if raised in 
a proceeding for settlement of rent. 
Durga Churn Law v. Basir Mandal (I), 
Dharani Kant Lihi<i Chaulhuri v. 
Gobar AH Khan (2) and cases therein 
cited. 

[Babu Sat at Chnndtn Roy Chow- 
dhwy. —The Amended Act is entirely 
different.] *■ 

'[The Chief Justice. —Draws attention 
to sec. 105, cl. (2). Does not that imply 
that you cannot go behind the entry 
of the land as nui/, exoept in a suit to 
set aside the entry under see, TOG ] 

Draws attention to sec. i03R Under 
that section an entry is only to be pre¬ 
sumed correct until the contrary is 
proved. Sec. 105 (2) does not control 
or override sec. 103B. The effect of sec. 
105B is that the entry has a certain 
value as^ evidence. » The presumption 
under sec. 1036-can be rebutted by 
evidence whenever the‘ entry is relied 
upon in any judicial proceeding. It 
was open to the tenant to do so iu the 
present proceeding ‘ , 

[The Chief Justice. — YiAi did not at 
all contest the matter before the Settle¬ 
ment Officer during the preparation of 

* • 

the records. You might institute,a suit 
under sec. 106 after final publication but 
you did not.] . 

Submits that nctwithstanding all Jhis, 
the entry cannot have greater .operation 

(1) 6 C. W. N 238 (1901). 

(2) 7 a W. N 33 at p. 62 (1902). 


than is given' to it by sec. 103B. The 
non institution of a suit under sec. 106 
leaves the entry just where it was after 
the final publication of the records. It 
it optional to a party either to institute 
a suit under sec. 106 befdre the revenue- 
officer within three montl s, or to Institute 
a suit in a Civil Court at a subsequent 
date or to contest hue correctness of the 
entry in any subsequent proceeding by 
adducing rebutting evidanoe. 

« As a matt'er of practice revenue-officers 
have always allowed questions regarding 
the na*-ure of the lawd or the status pf 
the toDant to be raised In proceedings 
for settlement of rent. 

A regarils the second point taken, the 
decision of tlie Settlement Officer has 
lieen affirmed iiy th<> .Special Judge, and 
it being a decision settling rent within 
sec. 109A, cl (3), no second appeal lies. 

Bahu Sat at Chandra Roy Chowdhuty 
in reply. 

In sec. A 1081. 

Babu Nagendt a Nath Ghose for the 
Appellant.—The question in this appeal 
relates to the status of the tenants. The 
tenants were rec.^rded in the record-of- 
riglits as settled raiyats. But they 
proved in these proceedings that they 
had been paying the same rent for over 
20 years before the settlement proceed¬ 
ings were commenced. The tenants 
ghould have been^ presumed under sec. 
50 of the Act to be tenants holding on ' 
fixed rents until fhe landlord proved the 
contrary. He has not proved the contrary. 
The Courts below have thrown the onus 
on the tenants, being led to do so by a 
misreading of sec. 115. That section 
only lays down that holding land at the 
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same rent for 20 years or nJbre com¬ 
mencing from a date, subsequent to *Uie 
date of the final publication of the 
record-of rights will not raise such a pre¬ 
sumption. See The Seaetmy of State v. 
Kajimuddi (3). 

[The Chief Justice points out that 
the same difficulty as In the case of tlie 
lakhiraj lands arises. Cohld the entry 
in the rVjord-of-rights relating to the 
status of the tenants 4}e altered except 
in a suit undftr sec. 106 ?] * 

I answer the question in the same way. 
Further, points out that,sec. 105 (2) docs 
not apply to the present question. There, 
is nothiTig in the Act to support the 
position that the entries in the record- 
of-rights become final if a suit is not 
instituted to correct the entries under 
sec. 106. , 

BabuSnat Chandra Roy Chowdhwy 
for the Respondent watf not called upon. 

The Judgment of the Court was deli¬ 
vered by ^ • 

Maclean, C. J —These appeals arise 
out of settlement proceedings Initiated 
by the landlord who applied for the 
preparation of a record of-rights. An 
enquiry was hold by the Settlement 
Officer and a draft record-of rights pub¬ 
lished on the Gist March 1903, the 
parties being Informed that the record 
would be open for Inspection, ayd that 
objections would be received within one 
month. No objections were preferred, 
and on 9th June 1903 the record of- 
rigbts was finally publish*ed. The Settle¬ 
ment Officer then proceeded in accord¬ 
ance with the landlord’s application to 
settle fair and equitable rents, and on 


14th August* 1903 the tenants, who 
bad been recorded as settled raiyats 
holding mal lands, put in a petition ob¬ 
jecting that some of their lands recorded 
a* mal were lakhiraj, * aud that their 
status was that of raiyats holding ,at a 
,fixe*d re^it The Settlement? Officer on 
enquiry gave effect to the first of these 
objections, and altered the entry in the 
record-of-righls, recording as lakhuaj 
lands which diad been, put down as mal, 
A» regards the second objection the 
Settlement Officer held that the raiyais 
had not proved that they had held lands 
at a uniform rattf of rent since tlie 
permanent settlement. The Settlement 
Officer’s orders on these points were up¬ 
held by the Special Judge on appet.l 

In Appeal N,o. 1033 which is by the 
landlord it is^objected t^iat the Settlement 
Officer was not Competent to revise the 
0ntrie8,relatlng to mal lands The Special 
Judge has held that sec. 108 of the 
Bengal Tenancy Act gives the Settlement 
Officer power to alter these entries. That 
tection provides that a revenue officer 

.“ may on application or of 

his own motion within twelve months 
from the making of any order or decision 
under sec. 105, sec. 106, or sec. 107 
'revise the same.”^ It seems clear to us 
that the entry* as to mal lands was not 
made under any of the sections men¬ 
tioned. Sec 105 refers to the settlement 
of .fair,and equitable rants. Sec. 106 
relates to the decision of disputes regard¬ 
ing entries in the record-of-rights. 
These disputes can only be decided by 
the preseiftation of a plaint on stamped 
paper. No such plaint had been present¬ 
ed, nor had the Settlement Officer pro* 
fessed to settle any sucu dispute under 


(3) I L. R. 26 Cal. 617 (1899) 
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sec. 106. Sec. 107 merely refers to the 
procedure to be adopted under the two 
preceding sections and directs the reve¬ 
nue-officer to make in the record of- 
rights a note oV all rents settled 
under sec. 105 and of all decisions 
of disputes passed under sec. 10^^. It 
appears to us, there.'ore, that sec 108 
did not warrant the Settlement Officer 
In revising the entries as to mal lands 
In the record-of-righ^s. The 'Act gives 
to tenants ample opportunity for the* 
correction of mistakes in that record. 
The draft record is prepared in the 
presence of landlord and tenant. The 
draft is then publislied, and objections 
to any entries therein aro invited and 
considered before it is finally published. 
A still furiher opporimdr^ is afiForded 
even after final pabhcatiuu by sec. lOG, 
which allows the parlieo to institute 
before the revenue-officer a suit for the 
decision of any dispute regarding the 
entries. In the present case the tenants 
made no objection to the draft record, 
nor did they after final publication insti¬ 
tute any suit regdrdlng the mol lands. 
The Settlement Officer had no authority 
to revise the entries regarding mal lands 



on this point must be set aside. 


Another objection taken in the land¬ 
lord’s appeal is In regaid to the limita¬ 
tion of enhancement of rent Imposed by 
the Settlement Officer who has directed 
that the rent shall not be enhanced so 
as to be in excess of one and a half times 
the existing rent, li is urged that’such 
a limitation is inequitable ih oases 
where the tenant is holding an area in 
excess of that on which his existing rent 
was fixed. We are, however, unable to 


entertain this objection, as the order 
complained of is a decision settling a 
rent, and on such a point no second 
appeal lies. See sec. 109A (sub sec, 3) 
of the Bengal Tenancy Act. 

In Appeal No. 10^1 preferred by the 
•^eiiants the sole ground urged is that 
the Settlement Ofiioer was wrong in deci¬ 
ding that their' status was nob that of 
tenants holding at fixed rents. ,-5'or the 
reasons already givefi ih a former part of 
this judgment regarding mal land, we 
are of opinion that the Settlement Officer 
had no power to entertain their objection 
as to their status. Their status had been 
recorded In the draft record as that of 
settled raiyats. No objection to this 
entry wa-s made before final publication, 
nor was any plaint pro.Hcnteil to the 
Settlement Offiter for,<i decision of a dis¬ 
pute on this point. 

The result is that the landlord’s appeal 
No. 1033 succeeds in part. The entries 
in regard to Inkhimj lands must be 
expunged, and the lands entered as mal. 
In this appeal we direct that each party 
bear its own costs. 

Appeal No. 1081 fails and is dismissed 
with costs. 
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further he e$tabli$hed that the fact of the 
adveree holding voat brought home to the 
co-owner. 


Mookebjbe, J. Joqendba Nath Roy ^nd 
Caspersz, J. others, Plaintiffs, 

1907. , Appellants, 


The potfeseion of a wrong doer cannot 
he constructively extended over lands not 
* actually in his possession. 


V, 


Baladeb DasMarwabi* 
awd others. Defendants, 
Respondents. 


Heard, 

8, August 
Judgment, 

16,^UgU8t. 

rartition oj joint j^opei-ty—Peyrtion omit¬ 
ted hy mistake—Fresh suit for partition o?- 
j int possession, if maintainable— Co-owner, 
adverse possession hy. 


ffheie, in a suit'for the partition of 
joint ,piopeityf hy season of a mistake oJ 
the pas ties which was shared by the Com¬ 
missioner who was appointed to make the 
pastition, a certain postion of the pro- 
pesty teas omitted from the report and 
the final decree ctld not defil with the 
lands comps ised in that portion, 


Held—rAat the effect of the decree was 
to leave unafected the joint title and pos 
session of the parties isi the lands omitted 
in the decree. 


That such lands may be pas titioned in 
a subsequent suit at the instance of one 
of the parties. 

A mere determination of the shares by 
the preliminary decree is not tantamount 
to pas tition. 


The entry into and possession of land 
under the common title by one co-owner 
will not be psesumed to be advesse to 
the othess but will oidinayily be held to 
be for the benefit of all. 

A co-tenant will not be pesmitted to 
claim the protection of the statute of 
limitation, unless *it cleasly appears that 
he has repudiated the title of his co-tenant 
and is holding adves sely to him. It must 


, This was an appeal preferred«ou the 
1.3ih* of November 1905, against the 
decree of H. Holmwood, Esq, District 
Judge of Zillah 24 Pergunnahs, dated the. 
31st of July 1905, reversing that of 
Babu Saroda Pro^ad Sen, Munsif, Ist 
"Court at Sealdah, dated the 2nd of 
February 1905. 

The facts of the case appear from the 
judgment. ^ 

Babus Nilmadhuh Bose and Surendra 
Chandra Sen tor the Appellants. 

Mr. C. C. Chose and habu Ptovnsh 

Chandra Mitra for the Respondents. 

• • 

The Judgment of the Court was as 
foltows:— 

The subject-matter of the litigation, 
which has given rise to this appeal,^is 
a parcel of land comprised in holding 
No. 129 in the khas mehal of the 
Coverrrment in Cossipur ln*the Nr)rtbern 
Subnrbs of Calcutta. 

The Plaintiffs and the sgcond and third 
Defendants werq admittedly the owners 
of the holdiijg No. 129 in which the 
Plaintiffs had a five-sixth share and ihe 
two Defendants had an one-sixth share. 
In 1884 au action for partition was 
brought in fehe Court of the Subordinate 
Judge of the 21-Pergnnnabs in res¬ 
pect of this holding. The preliminary 
decree by which the shares of (he parties 
were 3etermiued was made in due course, 
and a Commissionrr was appointed to 
effect a division by metes and bounds 
of all the lauds comprised in the hold- 
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ing. By a mistake of the parties to 
tho litigation, which was shared by the 
Commissioner, the portion now in dia 
pute was omitted from the Report. 
As a matter of' fact, this pott'on was, 
at the time, covered with jungle and 
was separated from tl>e rest of tVie land 
by a ditch The a'spect of the locality 
indicated that the land now in dispute 
was not included in holding No. 129 
which had been directed by the preli¬ 
minary decree to be mapped out and 
partitioned. The result was that the 
final decree in the partition suit dealt 
with the lands of the holding other than 
what is the subje-M-matter of controversy 
in the present litigation. 

The Plaintiffs allege that in 1901 tho 
second and third Defendants took ex 
elusive possession of the disputed lands, 
ousted the Plaintiffs and settled the pro¬ 
perty with the first Defendant, t nder 
these circnmstance.a, they commenced 
.this action on the lltli of June 1903 
for declaration of their title, for recovery 
of possession and for partition At a 
subsequent'stage of the proceetiirgs tlie 
Plaintiffs abandonet^ their claim for parti¬ 
tion and the plaint, as it now stands, 
is appropriijte to a suit for recovery of 
joint possession. The oiaim also.origi¬ 
nally included a sum pf lls, 30 as com¬ 
pensation for damage liovie to trees. 
Tins part of tlie claim, however, was 
also subsequen'ly wiflidraft'u Ttie siiil 
was contested l>y tlie first Uefendant as 
also ly ilieir lan'llords The former set 
i,p ibe trb llio second and third 
Defendants and tiie latter claimed title 
by adverse possession for the statutory 
period ; they alco contended that inas¬ 
much 3B holding No. 129 had formed 


the subject-matter of the previous suit 
for pariitloD, the Plaintiffs were not 
er.fitled to maintain the present action. 

The Court of first Instance held that 
the suit was maiiiteinrfble, and that the 
title of the Plaintiffs had not been extin- 
‘ guished by adverse possession on the 
part of their qo-Sharers. In this view of 
the matter, a decree was made In favour of 
the Plaintiffs. Upon appual the learned 
District Judge has reversed this decision. 
He has found, ' upon the evidence, that 
the disputed land was waste at the time 
of the previous partition siilf, and was 
ohiitted by mistake from the proceedings 
of the Commissioner, and consequently, 
from the final decree; but he has held 
that the Plaintiffs never had joint title 
to the land in dispute after the partition 
of 1884 and, as they had failed to 
establish possession within 12 years of 
tlie suit, their claim must be dismissed. 

The Plamtifis have now appealed to 
tliis Court and on their behalf the 
decision of tho District Judge has been 
ebaileiiged, substantially, on two grounds, 
namely, /itsf, that iuspite of\ what had 
happened in the suit for partition, the 
Plaintiffs were entitled to have their joint 
■ title to the disputed property declared 
and to be placed in joint pessesslon 
thereof; secondly, that inasmuch as the 
Plaintiffs and the second ami third De- 
ftiidaiUs were co-owiiers, their title was 
not exciiiguislied by adverse possessTon 
as the Defendants bad tailed to prove that 
there w.ts a disclaimer by the assertion 
of a hostile title and notice thereof to 
the Plaintiffs. 

In support of the first point taken on 
behalf of the Appellants, it has been 
argued by their learned vakil that, as the 
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final decree in the partition suit admitted- 
ly did not deal with the disputed lands, 
the joint title of the co-owners wa% not 
in any manner affected thereby, and, 
as the exclusion ftom the partition decree 
was due to the mistake of the parties, 
the Plaintiffs are not precluded from 
asserting their titTe to the property. It 
has 'l^en argued, on the other hand, by 
the learned Counsal for the Respondents 
that, as •the preliminary decree directed 
the partition of all tho'lands comprised in 
holding No. 129 and consequently of the 

lanSs now in dispute, the proper and sole 

• 

remedy of the Plalntiffs-Appellauts is to re¬ 
open the decree in the partition suit when 
they might obtain the appropriate relief. 
After careful consideration of the 
arguments, which have been addressed to 
us on both sides, we are of* opinion that 
the contention of tjie Appellants ought 
to prevail. In our opinion, the effect of 
the decree in the partition suit was to 
leave unaffected the joint title and pos¬ 
session of the parties in the disputed 
land. It is obvious that there was no 
partition in fact, so far as these lands are 
concerned, for partition is the division 
made between several persons of joint 
lands, which belong to them as co-pro¬ 
prietors, 80 that each becomes the sole 
owner of the part which is allotted to 
him. The mere definition of the shares 
of the joint proprietors does not amount 
to partition of the property, although 
such determination may, *8 pointed out 
by their Lordships of the Judicial Com¬ 
mittee in Joynarain v. Ouish Chunder 
(1) and Chidambaran v. Gauri (2), effect 

(1) 5 L* A. 228 ; s. c, I. L, R. 4 

Cal. 434 (1878). 

(2) I. L. R, 2 Mad. 83 ; L. II. 6 I A. 

177 (1879). 


a severance of the joint interest. To 
effect a partition, however, the property 
if susceptible of division must be trans¬ 
formed into estates ip severalty and one 
of sdeh estates assigned to each of the 
former occupants for hja sole use and 
as his sole property. If this view were 
not adopted, the very object of the parti¬ 
tion might be completely defeated. C<f- 
owners pay desire to terminate their 
property relations with one another and 
thus avoid a continuance of that discord 
and irritation which must necessarily 
attend an assocwitlon compelled by joint 
interest but reprobated by every othef 
consideration. If it were held that the 
mere determination of the shares by the 
preliminary decjree was tantamount to 
partition, ch-owners would have to enjoy 
their property jointly which is precisely 
whai they intend to avoid. If, therefore, 
we hold that the effect of the preliminary 
decree in the suit for partition was not 
to effect a partition of the disputed lands, 
it is clear that the effect of the final 
decree was unquestionably not to effect 
a partition, it is the common case of both 
parties that by a nsistake the lands, now 
in dispute, were excluded from the report 
of the Commissiflner and ware not dealt 
with by the,h*nal decree. 

How then, cab it be contended that the 
disputed lands were partitioned in the 
former litigation 1 One test seems to be 
conclusiwe. If the lands were partitioned 
to the share of which co-sharer were 
they awarded 1 The learned Counsel for 
the liespondents found himself unable 
to furnish •an answer to this question. 
He argued, however, that as the lands 
formed the subject-matter of the pre¬ 
vious litigation, the present action is nob 

17 
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maintainable either for the recovery of 
joint possession or for partition. In our 
opinion, this contention is not well- 
founded on principle, and is not support¬ 
ed by any authorities. A very similar 
question arose in the case of Barnfs v. 
Boardman (3), which related to a parti¬ 
tion of joint property Tt transpired in 
ttie course of the suit that an action had 
been previously brouf;ht for pa^-tition of 
an estate of which the disputed lands 
formed part, but that, by a mistake of 
the parties as to their legal rights, these 
lands had been excluded from the pre- 
'. ions suit in which the decree for parti¬ 
tion wa.s made in respect only of the 
land comprised in that action. It was 
.argued on behalf of the ,Defendan^8 that, 
as the lands had not been included in the 
previous suit, they could not form the 
subj ect-mattcr ( f another litigation. This 
contonlion was overLiiled. Mr. Justice 
Knowlton, who delivered the judgment 
of' the Supremo Judicial Court of Maasa- 
obussetts, observed as follows ;—“ It is 
contended that the Court will not make 
an order for'a partition of a part only 
of an estate held by tf iiauts in common 
and that, therefore, when a partition 
has been made which d(A?8 not include all 
the lands that should have been included, 

f ' 

the Court will not, in a ikjw proceeding, 
do that whicli slioulrl iiave been dnjio in 
the original suit It is true that a peti¬ 
tion for a partition of a parCof an eS*ate 
hold by tenants in common will not bo 
entertained agiiust the objection of any 
person intercst'.d. Ordinarily, a petition 
of thif. kind slioui'l uicludo tlio entire 
estate lu'ld in common, ljut it does not 
fnlhiH, if liy riiisi;ike or by the consent 

M ir,r Abi.*" 170 12 N. M. 670. 


of all the tenants, a partition has been 
made of a portion of their estate, whe¬ 
ther by order of the Court or otherwise, 
that the Court is powerless tIS divide the 
remainder on a petition of one or more 
tenants in common. It would be a harsh 
rule that, after a division of a part of 
an estate, parti*'idn df the remainder 
could never be ordered by the Court. 
When parties have act,ed innocently and 
fairly in .making or obtaining » division, 
which does not cover all their estate, 
there is no reason why the law should 

not aid them when they ask for a division 

* 

of the remainder. The parties seem to 
have proceeded under a mistake in regard 
to their legal rights and nothing appears 
on either side to affect the right which 
Petitioners would have in any such case, 
if they had, 'by common consent, obtain¬ 
ed the partition of a part of an estate 
held in common and subsequently foui d 
that a partition of the remainder of it 
was desirable.” , 

This view appears to us to be consist¬ 
ent with principles of justice, equity 
and good conscience and Is supported by 
the decision In the case of Cartwell v. 
Chambers (4) and by the observations of 
their Lordships of the Judicial Committee 
in Jngaj it Sivgh v. Sarahjit Singh (5). 
We must consequently affirm without 
liesitatiop, tlio doctrine that, although a 
CO owner cannot enforce a partition of .a 
part only of the common lands leaving 
the rest undivided, and although the 
entire property must be included In the 
partition, yet if by mistake or by consent 
of the eo owners, acting innocently and 
fairly, a p.artition of a portion only of 

( 1 ) ni S. W 362 . 

(.'■>) r. L. It. 19 Cal. I.'i9 at p, 172 (1892). 
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their estate has been made, whether by 
order of the Court or otherwise,, there is 
no reason why the Court should not 
grant a division of the remainder^t the 
instance of*one or more of the co-owner^ 
The conclusion,* is therefore, irresistibie 
that the effect of the decree in the < 
partition suit was to leave untouched the 
joint title and ’^osSeaslon o£ the parties 
and ^hat the present suit for recovery 
of joint possessipn may well be main¬ 
tained. • . 

The second ground taken on behalf of 
the Appellants raises the question whetlier 
th*eir title has been extinguished by ad- 
verse possession on the part of their co- 
sharers, the second and third Defendants 
In our opinion, this question must be 
answered in the negative. The principles 
which are applicable to cases cf this 
description, in which the question arises 
as to whether th^ possession of one co- 
owner has been adverse to that of 
another, must now be taken to be well 
settled. The fundan^pntal rule is that 
the entry and possession of land, under 
the common title of one co owner, will 
.not be presumed to bo adverse to the 
others, but will ordinarily bo held to bo 
for the benefit of all. The obvious reason 
for this rule is that the possession of one 
co-owner is in itself rightful and does 
not imply hostility as would the posses¬ 
sion of a mere stranger. To use the 
language of Mr. Justice Stoiy in Ricard 
V. Williams (6) “the law will never cons-’ 
true a possession tortious unless frotn 
necessity ; on the other hand, it will con¬ 
sider every possession lawful the com¬ 
mencement and continuance of which is 
not proved to be Wrongful, and thus upon 


the plain*principle that every man shall 
be presumed to act in obedience to his 
duty until the contrary appears." In 
other words, as the same learned Judge 
put it in Prescott v,,Severs (7), “the only 
difference between the possession of a 
co-owner and other cases is that acts 
which if done by a stranger would per 
se be a disseisin, are in the case of 
tenancies in common, susceptible of eV 
planatlpu consistently with the real titles 
acts of ownership are not, in tenancies in 
common acts of disseisin, it depends 
upon the intent* with which they are 
done and their Aiotoriety ; the law will not 
presume tliat one tenant in comnufn 
intends to oust anotlier ; the fad must 
be notorious and the intent must be 
established in proof.” It follows conse¬ 
quently, lliat one eo owner may hold 
adversely ti^ his eo-parconer, and if his 
possession is continued uninterruptedly 
for the statutory period, ho will acquire 
an indefeasible title, Doc v. Prosser (8), 
Doe v. T'lyhr (9). This Is true whether 
the original entry was with intent ‘to 
hold adversely or wliotlier tlie entry was 
that of a tenant in .common, Much 
stronger ovidence*however is required to 
show an adverse pos.se?slon held by a 
tenint hi comflion than by-a stranger, 
and a co-ieji.tnt will not bo permitted to 
claim the protection of the statute of 
limitations, unless it clearly appears that 
he has repudiated the title of his co- 
tenant gnd is holding adversely to him 
it must further be established that the 
fact of adverse holding was brought 

• 

(7) (1S‘J7), 4 Masou ti26 ; 19 Foderiil 
C.ise 1281). 

(8) 1 (Wper 217 (1771). 

(9) 5 B. aud Ad. 575 (1333j 


(6) 7 Wheatou 107. 
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home to the co owner, either by informa¬ 
tion to that effect given by the tenant in 
common asserting the adverse right or 
tJlere must be outward acts of exclusive 
ownership of such a. nature as to give 
notice to the co-tenant that an adverse 
possession and d'isseisin are intended to 
be asserted, in other words in the langu¬ 
age of Chief Justice Marshall in Mcclung 
V* Boss (10) “a silent possession accom¬ 
panied with no act, which can .amount 
to an ouster or give notice to his co-ten¬ 
ant that his possession is adverse ought 
not to be construed into an adverse 
possession.” Mere posses-aion, however, 
ejiclusive ck long continued, if silent, 
cannot give one co-tenant in possession, 
title as against the other co-tenant. (See 
Clyttitt' v. Dawkins (11), in which it was 
ruled that the entry and possession of 
one tenant in common, i^ ordinarily 
deemed the entry and possession of all 
the tenants; and this presumption will 
prevail in favour of all, until some noto- 
rioifs act of ouster or adverse possession 
by* the party so entering is brought 
home to the knowledge or notice of the 
others ; when tliie occurs, the possession 
is from that period, tweatsd as adverse 
to the other tenaVits.] 

This view iti identical* with what has 
been adopted by this Court fn, the cases 
of Mahomfd AH Khan v •Khaja Abdul 
Gunny (12), Batoda SundaH v, Annoda 
Sundmri (13) and Ujalhi Bibi v. Umnkanta 
Karmokar (14) The same concl^islon is 

(10) 5 ^VWp^toa 116 (124). 

(11) I llov,;inl 674. 

(12) I. L. K.*9 C.il 744 (75.:i and. 764) 
(1683). 

(lU) 3 C. W. N. 744 (189S). * 

(14) 9 C. W. N. 32 ; s. c. I. L. R. 31 
C»l. 970 fl90l). 


supported by' the case of Itt<ippan v. 
Manaviktama (15) and by the principles, 
which regulate the relation between joint 
owners, as explained In the cases of 
Mohes Natayan v. Nawbat Pattak (16), 
Jagarnath v. Jatnath (17) and Phani 
Singh V. Nawab Singh (18). 

If, therefore, it ij for the Defendants 
to show not merely that they have been 
in solo occupation of the dlsputecbiands 
but also that there has been a disclaimer 
‘by the ass'ertion of a hostile title and 
notice thereof to the Appellants, either 
direct or to be inferred from notorious 
acts and circumstances, what is there 

I 

position? The learned District Judge 
found that the circumstances which put 
the Plaintiffs to the knowledge of the 
infringement of their rights, was the 
execution of a lease by the tenants in 
favour of the Respondents on the 22nd 
of September 1892. If so, the title of 
the Plaintiffs was clearly in existence and 
was enforceable on the 11th of June 
1903, when the present ection was com¬ 
menced. The difficulty in the way of 
the Defeudants-Respondents, however, 
does not terminate here. The facts found 
by the learned District Judge in his 
judgment show conclusively that the user 
of the land by them or their tenants 
was of a description which could not poa’ 
sibly create in them a title by adverse 
possession to the whole of tl.e lands now 
.in controversy ^As was observed by 
their Lordships of the Judicial Committee 
in the case of Radhamoni v. Collector of 

(16) i. L R *21 Mad 153 (166) (1897). 

(16) 1. L. R. 32 Cal. 837 : «. c. 1 C. L. J, 
437 (190.6). 

(17) I. L R. 27 All. 88 (1904). 

(1.8) I. L. R. 28 An. 101 (1906). 
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Khulna (19) to prove title t* land by 
adverse posseBsion for the statutory 
period, it is not sufficient to show that 
same acts of possession have been doife, 
the possession required must be adequate- 
In continuity, in publicity and in extent 
to show that it is possession adverse to 
the competitor, in other words, the pos¬ 
session must be actual, visible, exclusive, 
hostile, «;nd continued during the time 
necessary to create* a bar under the 
statute of limitations ; or as obsesved by 
Mr. Justice Clifford In Armstrong v. Mo- 
m7Z(20)and by Mr. Justice Maclean in 
Datwdl v. Dela Lnnga (21) the posses¬ 
sion in ftrder that it may bar the recovery, 
must be continuous* and uninterrupted 
as well as open, notorious, actual, exclu¬ 
sive and adverse. Judged by tins test, 
the acts of possession proved on behalf 
of the Defendants and their tenants fall 
far short of what woukl be necessary to 
extinguish the title of the Appellants. 
The land was originally undoubtedly 

waste and continued to be so for many 

• 

years; the neighbours and the persons 
employed in certain mills used the aban¬ 
doned waste as a convenient place for the 
purposes of nature and the first subs¬ 
tantial use made by the Defendants which 
may in any sense be regarded as a hostile 
assertion of title on their part and ouster 
of the Appellants, was within 12 years 
of this suit. There Is nothing to show 
that beyond 12 years there were any 
positive acts referable only to the inten¬ 
tion of the Defendants to acquire exclu¬ 
sive control of the disputed land ; there 
were no acts which could be regarded as 

(19) 4 C. W. N. 597 ; s. c L. R. 27 I. A, 
136 ; I L. I« 27 Cal. 943 (1900). 

(20) 14 Wallace 146 

(21) 20 Howard 34. 


adverse to the existing title; indeed, 
they were not acts of possession at all; 
in other words, to use the language of 
Bramwell, L J,, in Leigh v. Jack (22), the 
acts of user were not eqough to take the 
soil oufdf the Plaintiff and vest it in the 
Defendant, because in ordqr to defeat a 
title by dispossessing the owner, acts 
must be done which are Inconsistent with 
his enjoyment of the soil for purposes for 
which ho intended to use it [see also 
Wali Ahmad v. Tota Meah (23). Pollock 
and Wright on Possession, page 86, and 
Lightwood on Possessjon, page 199]. 

There is another/lifficulty, no less for¬ 
midable in the w'ay of the succesiy-of the 
Defendants. The facts* found by the 
Courts below show conclusively that the 
possession of the ^ Defendants did not 
extend over the whole tract now in dis¬ 
pute. Whatever acta of user thej have 
proved, if indeed they be deemed to be 
acts 01 passession sufficient to extinguish 
the title of the Plaintiffs, did not extend 
over the entire land. Now it was ruled • 
by this Court in the case of Mohini 
Mohan Roy v. Promoda^ Nath Roy (24), 
that the doctrine of constnyjflve posses¬ 
sion applies only in favour of a rightful 
owner and must not as a rule' be extended 
in favour of a wrong doer, whose posses¬ 
sion must be conSned to lands of which he 
is actually in possession. This principle 
is recognised iu the cases of Rudha Oovind 
Roy V. Inglis (25), Udit Narain v. 
CPolah ^hand Anandahari v. Secre- 

ta^y of State (27) and Vithal Da$ v. 

(2'2) 5 E.xcti. D. 264 at p. 273 (1879). 

(2.^ I L R. 31 Cal. 397 (1903). 

(21) I. L. R. 24 (^al. 256 (1896). 

(25) 7 C.*L. R. 364 (1880). 

(26) I. L. R. 27 Cal, 221 (1899). 

(27) 3 C. L. J. 316 (331) (1906). 
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Secretary of State (28). That this doc¬ 
trine is well-founded on reason and prin¬ 
ciple is manifest, for as was observed by 
Mr. Justice Strong in Ilumricnt v. Peyton 
(29) one who enters upon the land af 
another, though under colour of title, 
gives no notice to that other of any 
claim except to the extent of his actual 
occupancy; the true owner may not 
know the extent of the defective title 
asserted against him ; and, if^while he is 
in actual possession of part of the land 
claiming title to the whole mere construc¬ 
tive possession of another of which he has 
no notice can oust hUn from that part 
of which he is not in actual possession, 
a good title is no better than one which 
is a mere pretence. Judged by tlii.s test 
also the Defendants^liave failed to prove 
that adverse possession on'their part has 
extinguished the title of the riaintitl's. 
From every point of view, therefore, it 
follows that the Plaintifl's are entitled 
to recover joint possession in the manner 
w claimed. 

The learned vakil for the Appellants 
stated that he doys n 3t ask for a decree 
for ejectraenjj as against the first Defend¬ 
ant, who has been fet into occupation of 
the land by the second and third Defend¬ 
ants who‘are co-sharers of the Plaintiffs 
in the property. The Pfaintiffs are con¬ 
tent to have a decree for declaration 
of title as against the first Defendant 
and to be placed in joint posseesion as 
landlords along with tiieir'co sharets. 

The result, therefore, is that this ap¬ 
peal must be allowed and the decree of 
the learned District Judge reversed, 
Tho Plaintiff's will have a decree which 

(‘2S) I. L. R. 26 Rom. 410 (416) (1901). 

(29) 102 U. S. 369. 


will deolf.re their title to a five-sixths 
share of the lands in dispute and will 
entitle them to recover joint possession 
tnereof along with the second and third 
• Defendants. They will however not be 
entitled to eject the first Defendant in 
execution of this decree. 

It appears from the proceeding of the 
Courts below that a portion at any rate 
of the lands included in the present liti¬ 
gation is in the, occupation of other 
persorip who are not parties ,*^o this suit 
and who apparently have encroached upon 
these lands as part of holding No. 115. 
It is, therefore, necessary to declare that 
the Plaintiff’s will not bo entitled in exe¬ 
cution of this decee to disturb the pos¬ 
session of such person.«, if any, as are 
not partie.s to the present litigation. 
The Plaintiffs are entitled to their costs 
in all the Courts. 

S. C. S. Appeal allowed. 


[CRIMINAL REVISIONAL JURISDICTION.] 

Kkv. No. 1079 OF 1907. 


CAsrERSi:, J. 

CniTTY, J. 

1907. 

27, September. 


Jamait Mullik and 
ors., Petitioners, 

V, 

'I’liE Emperor, Opposite 
Party. 


Judgment of the Appellate Court — What it 
should contain—Judgment of the first Courts 
whether mag he read as supplementing judg¬ 
ment of the Appellate ' 'ourt—Joint trial of 
several accused^ 


The judgtiiani of an Appellate Court 
dealing with the case of several accused 
who wfi e convicted in a joint U ial, must 
show on the face of it that the case of 
each accused has been taken into considera¬ 
tion and should state reasons as far as 
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may he necetgary to $how that the Appel¬ 
late Court has devoted judieial attention 
to the case of each accused. * 

An Appellate judgment must be quite 
independent and stand by itself. It ought 
not to be read in connection with or as 
supplementary to the judgment of the 
Cour t of fir st instaitce. ^ 

This jffas a rule granted on the 5th of 
September 1907, against an order of 
Babn Jogendra Nath Chuckerbutty, De- 
puty Magistrate of Midnapur, dated the 
17th of June 1907, directing under sec. 
110, Cr. P, C., to execute a bond of 
Its. 100 with two sureties in the same 
amount each to be of good behaviour for 
one year, which order was, on appeal, 
affirmed by Mr. J. Weston, District 
Magistrate of Midnapur, on the 3rd of 
July 1907. 

The Appellate judgment of the Dis¬ 
trict Magistrate was as follows ;— 

" In this case 17 persons have been 
ordered to find security to be of good 
behaviour, 7 of them for two years and 
the 10 Appellants for one year. The 
case, as far as the former 7 is concerned, 
was sent up to the Sessions Judge and he 
has confirmed the order. Now the other 
10 prefer this appeal to me. 

“The main grounds taken before me 
are that the accused have been prejudiced 
by a joint trial, that the case Is ipstltuted 
partly because of failure to detect the 
Atra daooity case, and mainly because 
of a petition put in ngalmt the Police 
Inspector who supervised the inquiry in 
this case, charging him with assault, 
oppression, the. It is also urged that the 
evidence is the outcome of party feeling. 

“The trying Magistrate has made a 
verjy careful record of the evidence and 


written a well considered judgment. 
There is a mass of evidence in record to 
show that all these accused form a gang 
^nd are supported by one Nilkamal, a 
wealthy* man whom they consult and 
visit. This being the case It is clear that 
resorting with men ojF bad character, old 
convicts, is an integral portion of the 
charge and they are no more prejudiced 

by that thjn they are by being charged 

• 

separately with bad livelihood. 

“ Admittedly the Police took up this 
case after their failure to detect the 
dacoity case, but Vbere were indications 
in liiat case that it was the work of 
this gang and their action was therefore 
proper. That this case was tjie outcome 
of the Inspector’s, revenge is absurd, 
unless it be believed that the Inspector 
also managed, to get over 60 other 
witnesses to support his animosity and 
these were witnesses from some 18 
different villages. 

“As to the party feeling, there seems 
to have been some feeling between 
Hindus ajid Mussalmaifs regsyrding water- 
supply but the accused werS both Hindus 

and Mussalmars as aTso the witnesses. 

• 

“I consider the prder to fiyd security 
justified and reject the appeal. Appel¬ 
lants will be committed to jail in default 
of finding security.” 

Babu Dasarathi Sanyal for the Peti¬ 
tioners. 

No one for the Opposite Party. 

The JUDQMBNX OF THE CooRT was as 
follows:— 

This is a rule on the District Magis¬ 
trate of Midnapur to show cause wliy 
he should not be directed to re-hear the 
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appeal In the matter of the security 
demanded from the Petitioners to be 
of good behaviour, and to consider the 

case of each Petitioner on the evidence 

« , 

In the record. 

< 

The Appell&te judgment of the learned 
District Judge is not in compliance with 
the law and authorities on the subject. 
He was dealing with the cases of 17 per¬ 
sons and tlie evidencaof 70 witnesses for 
the prosecution and 54 for the defence 
This mass of evidence he disposes of in 
a very, what wo nrny call, stereotyped 
manner. Tlio name 6f not one of the 
acousod, and the name of not one single 
witness, appear in the judgment of the 
learned District Magistrate. Wo have 
not the slightest doubt, as he mentions 

i 

in his explanation, ,that he made notes 
for his guidance, with reference to each 
nf I lie accused, as to what tlic witnesses 
against liim said and what the witnesses 
in favour of liim said, and that before 
Writing his judgment he considered tlie 
evidence against each man. Hut this 
canngt be cpnsideied sufficient. ,Tt must 
appear, on ttlie face of the judgment, 
that the case of eadn accused has been 
taken into consideration, and reasons 
should be*given, as far as may be neces¬ 
sary, to show that the Appellate 'Court 
has devoted judicial ifitention to the 
case of each accused. The’ necessity is 
the greater, when, as in the present 
instance, a very largo nniiiber»of persons 
were joinHy proceeded against and direct¬ 
ed to furin-ti security for good behaviour. 
We are unable to accept the explanation 
tluit the Apfiellatc judgment may be 
read in connection with, and as supple¬ 
mentary to the judgment of the Court 
of nrst instance. The Appellate judg¬ 


ment must be quite Independent and 
stand by Itself. 

The only order, therefore, that we can 
pass in the matter of this rule is that 
the District Magistrate do re-hear the 
appeal and consider the case of each 
Petitioner on the evidence in the record. 

The rule is accordingly made absolute. 

Feuding the re-hearing of the appeal 
by the District Magistrate the Petitioners 
will be released on ball to his satisfac¬ 
tion. 

B. C. Appeal allowed. 


[CRIMINAL REVISIONALJURISDI6ITON.] 

Rev. No. 9l4 of 1907. 


Caspbrsz, J. 
CniTTY, J. 

1907. 

11, September. 


Kamini Baurini, 
Petitioner, 

V. 

Fakir Chand Sarkab 
and Kartik Bauri, 
Opposite Party. 


Criminal Procedure Code {Act V of 1898), 
secs. 340 and 532~Gommitmeut made undei' 
sec. .Uf(i, Cr. P. C, —I)e novo trial, ij neces¬ 
sary. 


Commitment made to the Sessions by 
a Magistrate acting under the powers con¬ 
ferred by sec. 346 , Cr, P. C„ is not illegal 
simply because he has not eximined de 
novo the witnesses who were eximined by 
the Magistrate who submitted the case 
under the provisions of that section. 

To thr case of an accused thus com¬ 
mitted to the* Cow t of Sessions, sec. 532 
of the Code of Criminal Procedure has 
no SOI t of application. 


This is a rule Issued on the 12th 
of August 1907, calling on the District 
Magistrate of Biirdwau and also on the 
opposite party to show cause why the 
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order passed by Mr. W. N. Delevingue, 
SesBioiiB Judge of Burdwau, on the 6tb 
day of June 1907, quashing the commif* 
ment of the accused made by Mr. J. C. 
Leighton, Subdlvisisual Magistrate of 
Asansol, dated the 18th of May 1907, 

should not be set aside. 

« • 

The facts of the case material* to the 
report as ^hey appear from the judgment 
of the Sub-divisional* Magistrate are 
shortly these*:— * 

The complainant, one Kamiui Baurini, 
a female of about 22 years of age, who 
was a worker at the Sodepur Colliery,^ 
was going to a place Chapka where she 
met the accused Kartik Bauri whom she 
had known before. This Kartik started 
a conversation wiili her and held out in¬ 
ducements to her to come with him say¬ 
ing that he would give her work on good 
pay and good cloths «it a place quite 
close to her home. He then gave her 
some tobacco, betel and pan. It appears 
that the pan was ^drug^d, for after 
taking it she became stupid. She was 
then taken during the night by train to 
a coolie depot. That coolie depot be¬ 
longed to another accused. Fakir Chand. 
In the depot she was couhned for a day 
or two and then her name was entered 
in the register. She was then taken 
before a Deputy Magistrate, but she was 
not allowed to stand for a minute ^before 
that officer. When she was being seat to 
Assam, Mr. Mansfield, the llmbarkatiou 
Agent found her at Goaluudo,*cryiug and 
he took her statement. She theu said 
that she was unwilling to go to Assam. 
The Deputy Magistrate of Qoaluudo also 
examined her with tCe result that she 
was sent back. A prosecution was then 
started agaiust Kartik under sec. t)65. 


WEEKLY NOTES. 

1. P. C., and against Fakir under sec. 
368, I. P. C. The second class Magis¬ 
trate who tried the case referred the case 
to the Sub-divisional Magistrate under 
sec. 346, Or. P. C. Before the Sub- 
divisional Magistrate objection was taken 
on behalf of the aroused that he (the 
Sub-divisional Magistrate) had no juris¬ 
diction to commit the accused to the 

Court of S^esslons without a de novo 

• 

examination of the witnesses. He how¬ 
ever overruled the objection and commlt- 
ed the accused to the Court of Sessions. 
But the Sessions Judge quashed the com¬ 
mitment holding it to bo Illegal. This 
rule was issued against l;he order of the 
Sessions Judge quashing the commit¬ 
ment. 

• 

Baduf Sh^ama Prosanna Motumdar 
and Upendra Ggpal Mitra for the Peti¬ 
tioner. 

No one appeared to show cause. 

The Judgment of the Court was as 
follows :— 

This IS a rule calling on the District 
• • • 
Magistrate of Burdwan, and also on the 

accused, to show cans* why the order of 

the Sessions Judge of Burdwa'b quashing 

the commitment of the accused *for trial 

before the Coujt'of Sessions should not 

be set aside. • 

No cause is shown. After hearing the 
learned vakil for the Petitioner, as re- 
presonlidg the Crown, we think that the 
order of the Sessions Judge cannot be 
supported. Sec. 532 of the Code of Cri¬ 
minal Procedure has no sort of applica¬ 
tion to a case of this kind. The second 
class Magistrate, not being able to make 
a commitment himself, referred the case 
to the Sub-divisional Magistrate, to whom 

18 
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« 

he is subordinate, and that officer, act¬ 
ing under the powers conferred upon him 
by sec. 346 of the Code, committed the 
accused for trial. 

VVe accordingly make the rul6 absolute 
and direct the learned Sessions Judge, to 
pioceed with the trial on the commit¬ 
ment already made by the S;ib divisional 
Magistrate of Asansol. 

Let the record be sent down at once. 

I 

B. C. auk made absolute, 

( 


[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 1025 of 1907. 


Caspeksz, J. 
Chittv, J. 
1907." 

24, September. 


SoBH Nath Singh and 
ora.. Petitioners, 

V, 

The>Emperor, Opposite 
Party. 


Criminal Procedure Code (Act V of 1S98), 
sec. 8.^0 — l)e novo trial—dmissionto e,''amine 
afresh the prosecution nntnes.se.s—Prejudice 
to the accused. 


months’ rigorous imprisonment. An ap¬ 
peal against the said order was dismissed 
by the District Magistrate of Gya on the 
15th of August 1907. . 

The materia! facts^are shortly these:—<• 

The Petitioners were tried for offences 
under secs. 147, 447 and 379, I. P. C, by 
MoulvLZahiruddln, a Sub-Deputy Magis¬ 
trate, before whom all the witpesses for 
the prosecution wero examined and cross- 
examined. The Sub-Deputy Magistrate 
was then transferred and the case against 
the Petitioners was made over to the 
file of Mouivl Abu Zaffer, an Honorary 
Magistrate. The Petitioners thereupon 
filed an application asking the said Hono¬ 
rary Magistrate to try the case de novo 
under sec. 350, Cr. P. C., and their appli¬ 
cation was granted. When the trial com¬ 
menced ae novo the Muktear appearing 
for the prosecution declined to examine 
the prosecution witnesses afresh before 
the Honorary Magistrate. 


Where after the prosecution witnesses 
were examined and cross examined before 
a Magistre^te^ tht case against the accused 
was made ovSr to another Magistrate and 
ode novo trial wa\ commenced before the 
latter in lohich the prosecution witnesses 
wete not again examined but they were 
only csOSS-examined by thesiejenre ivithout 
any objection^ * 

Held— That the trial ivas not in due 
compliance with the ptovtfions of tec. 8S0, 
Criminal Ptoceduie Code, an^ ought to be 
set aside. 

This was a rule issued again3|. an order 
of t.he Honorary Magistrate of Nawadah, 
dated the Slst of July 1907, convicting 
tiie Petitioners unde! sec. 147, I. P. C., 
and sentencing them each, to undergo *<ix 


Thereupon the Muktear for the defence 
without raising any objection to the pro¬ 
cedure cross-examined the prosecution 
witnesses and then examined 4 witnesses 
for defence. 

The Petitioners were found guilty by 
the Honorary Magistrate under sec. 147, 
I. P. C., and sentenced to six months’ 
rigorous imprisonment. On appeal to 
the DiSi^iict Magistra'e tlie conviction aud 
sentence were upheld. This rule was 
issued to set aside the conviction on the 
ground inter alia that the trial of the 
Petitioners before the Honorary Magis¬ 
trate was not in accordance with law. 

Ml. K, N. Chauilhu' i and Jiahu Ganeth 
Duti Singh for the PetiHoners 

No one appeared to show cause. 
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The Judgment of the Cour'I was as 
follows:— 

The trial of the Petitioners, on a 
charge of rioting, was heard before IVf. 
Sye(^NaziruddIn, Sub-Deputy Magistrate. 
That oflBcpr having •nearly hnished the 
case, was transferred to another place, 
and so the trial was continued in the 
Court of M. Abu’ Zaffer, Honorary 
Magistrate, sitting singly, with second 
class powers. An application was made 
to the second Magistrate for a de novo 
trial in terms of sec. 350, C. Cr. P. 
Then what happened was this:—The 
witnesses for the prosecution were sum¬ 
moned,'but the prosecution Muktear 
declined to examine them. Accordingly, 
the defence Muktear, without making 
any objection, cross-examined those wit¬ 
nesses. 

• 

We think that the provislobs of sec. 
350 were not duly complied with. It 
is impossible to say that the accused 
have not been materially prejudiced by 
the procedure adopted, fer it is evident 
that the Honorary Magistrate has arrived 
at conclusions on the evidence the whole 
of which was not recorded by himself. 
Under the circumstances we are obliged 
to set aside the convictions and sentences, 
and we direct that the Petitioners be 
retried by some other competent Magis¬ 
trate in the district to be nominated by 
the District Magistrate. ^ 

The Petitioners will be released, and 
their bail bonds cancelled. * 

B. C. 


[CRIMINAL RRVISIONAL JURISDICTION.] 

Rev. No. 1100 op 1907. 


Caspersz, J. 
Chitty, J. 

• 1907, 

27, September.] 


Golap Saha, Petitioner, 

V. 

The Emperob, Opposite 
Party. 


’ Excisi laiv—Bengal Excise and Licensing 
Act ( V//, B. C. of 187S), sec. 75, interpreta¬ 
tion of—Confiscation in the ownet^s absence. 


The boat in which excisable articles 
ai e carried in contravention of the excise 
l(fw should not be confiscated under the 
provisions of sec. 75 of the Bengal Ex¬ 
cise and Licensing Act {711, B. C. of 
1878), unless it is found that the owner 
of the boat was is some wag implicated in 
the offence under the excise law. 

• 

This was a rule granted on the 10th of 
September 190f, against an order of Bibu 
Chandra Se&har Kar, deputy Magistrate 
of Hnghly, dated the 29th of July 1907, 
convic*ing the Petitioner of an ofience 
under sec. 61A of the Excise Act VII 
of 1878 (B. C ) and sentencing him to pay • 
a fine and directing confiscation of a boat 
which order was, in revjsion, affirmed by 
F. Roe, E*8q., Sessions Judg^ of Hughly, 
on the 16tb of August 1907. 

The facts material to the report appear 
from the judgment.* • 

Bab’u Biraj A^ohan Mozumdar obtained 
this rule on behalf of the Petitioner. 

No one appeared at the hearing. 


• • * .r. 

The Judgment of the Court was as 
follows :— 

No one appears at the hearing of this 
rule. A. rule was Issued on the District 
Magistral e to.show cause why the order 
confiscating the boat in the absence of 
the 6th Petitioner, Golap Saha, and no 
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cause being shown by hhn, should not 
be set aside. 

For the purpose of the present rule we 
need not say more than that the .^th 
Petitioner was not tried as one of the 
co-accused In the case, under fhe Excise 
Act' ln8tlti\ted by Abdul Gani ag/wnst 
Ramjiban and others The French liquor 
was found In the boat of the 5th Peti¬ 
tioner, and under sec. 75 of Act VI1 
(B. C.) 1878, when any articles liable to 

confiscation under this Act are seized, 

• 

the vessels, packages and coverings in 
which they are contained, and the animals 
and conveyances use^ in carrying them 
shall also be liable to seizure and confis¬ 
cating. As we 'read the section, it em¬ 
powers the Court to confiscate the Peti¬ 
tioners’ boat, but as a matter of sound 
judicial discretion such ‘an order should 
not be passed. In the absence of the 
owner of the boat. We would go a little 
further and say that unless the* owner 
was in some way implicated in the offence 
under the Excise law, he should not be 
deprived of his property; otherwise, if 
the principle be disregarded, the dis¬ 
covery of‘a small quantity oJ opium on 
board an ocean ^teamer would render 
that vessel liable to confiscation under 
the Act.< This, of <course, is not to be 
thought of, and such u remote .liability 
is clearly beyond the pcope of sec. 75. 

There is nothing in the evidence, or in 
the judgment of the trying Court, whicli 
justifies the confiscation o*f the Petitioners’ 
boat. We accordingly set aside that 
order. 

The Petitioner will be entkled to re¬ 
cover the boat on due application being 
made. 

B, C Buie made adsolule. 


[CRIMINAL APPELLATE JURISDICTION. 

Govt. App No. 6 of 1906. 

The Depdty Legal 
IIemembkancer on 
behalf of the Govern- 
ment of Bengal, 
Appellant, 

V. 

Upbndra Kumar Ghosb, 
Respondent. 

Irrequkirity — Waiver by ac<^used-—Effent — 
Trans/er of cas ^—Do novo trial—Criminal 
Procedure Code (Act T of 1898), sec. 350 — 
Throwing oneself on Court's mercy, if amounts 
,to pleading guilty—Illegal gratification, pay- 
ment of ^tnder compulsion—Accomplices evi¬ 
dence. * 

Except wheie the law expressly permits 
tvaivet the eights of an accused should not 
be held ,to be lost by his consent to a 
procedure or to admission oj evidence. 

c 

which the law does not authorise. 

The prisoner on his trial can consent 
to nothing, Ij, is the duty of Magistrates 
and all Criminal Courts to follow the 
procedure pi escribed by law, and the con¬ 
sent of the accused cannot be invoked 
against irregularity in procedure. 

Where after several witnesses were ex¬ 
amined the case was tiansferred to another 
Magistrate the latter acted irregularly in 
convicting the. accused on evidence partly 
recorded by the former Magistrate. Sec. 
350 of the Criminal Procedure Code not 
being applicable to such a case, the ir¬ 
regular ity could not be waived by the ac¬ 
cused. 

Where the accused did not formally 
plead guilty the <fact that he threw him¬ 
self on the mercy of the Court should not 
prejudice him. 


Mri'BA, J. 
Holm WOOD, J. 
1906 

25, July.^ 
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Attornby General or New South 
Wales v. Bhptrand (2), The* Queen v. 
Bhola Nath Sen (4), The Queen v. 
Khan Mohamed (8) followed. 

PURMESSUR SiNOH V SOROOP AuHIKARIfE 
(6) not followed. 

The testimony of pet sons who have >been 
compelled to pay illegal gratification has 
much gt eater pt obative fot ce than that of 
ordinal y accomplices. 

Deonandan ^erbhad V. Empress (1) 
followed. 

This was an appeal under sec. 417, 
Or. P. C, against an order of acquittal 
pa^ised by Mr. S. B. Chowdry, Sessions 
Judge of Hugljly, on appeal from an 
order of conviction and sentence made 
by Moulvi Abdus Samad, Deputy Magis¬ 
trate of Howrah. 

The accused, Upondra Kumar Ghose of 
the S. P. C. A., was placed on trial before 
Mr. Adie, Joint Magistrate of Howrah, 
under sec. 161, 1. P. C,, for having re¬ 
ceived illegal gratification from Benod 
Sardar, Coachtfian. The money was said 
to have been paid by Natobar who was 
travelling in Benod’s carriage and handed 
over to the accused by Benod in the 
presence of constable Darbari Sing. 

The case was transferred to the file 
of Moulvi Abdus Samad, Deputy Magis¬ 
trate, after the bulk of the evidence 
was recorded and charges framed by 
Mr. Adie. The Deputy Magistrate con¬ 
victed the accused und^r sec. 161, I. P. Ur 
The learned Sessions Ji^ge set aside the 

(1) 10 C. \V. N. 6C9: «. c. I. L. U. 33 
Cal. 649 (19061. 

(2) 36 L. J. P. C. 61 ; L. R. 1 P. C. 
620 (1867). 

(4) I. L. R?2 Cal. 23 (1876). 

(6) 13 W. R. Cr. R. 40 (1870). 

(8) 24 W. R. Cr. R. 63 (1876). 


conviction on the ground that the wit¬ 
nesses Natobar and Darbari were accom¬ 
plices. The Government appealed. 

Aft. Douglas White for the Crown. 

Mr. P. L. Boy and Babus Dasarathi 
Sanyal and Saint Chandra Tahiri for 
tlie Accused, 

The Judgment of the Court was,as 
follows ;— 

The* accused} Upendra Kumar Ghose, 
an officer of the Society for the Preven¬ 
tion of Cruelty to Animals at Howrah, 
was tried on three charges under sec. 

161, I. P. C., *and was on the 19ih March 

• 

1906 found guilty by Moulvi Abdus 
Samad one of the Deputy Magistrates 
at Howrah and was scnteiiced to*rigoroH8 
imprisonrnent for one month and a fine 
of Rs ,150 on «ach of the charges or 
in the ag^'regate to rigorous imprison- 
rpent for three months and a fine of 
Rs. 450. He appealed to the Sessions 
Judge at Hughly who on the 27th April 
1906 set aside the conviction and sen¬ 
tence for reasons to which we shall 
presently refer. The Lctfal Gevernment 
has appealed from tl?e orders of the 
Sessions Judge* both ,on questions of 
law and fact. Of the three charges on 
which the,accused was tried, the 2nd 
and the ’Srd have been abandoned in 
this Court and we must, as regards 
these, accept the verdict of acquittal. 
This appeal is thus confined to the first 
count •only which refers to the receipt 
by the accused of Rs. 2 on the 2nd 
September 1906 from a chokta Coachman 
(Benod Sardar) as gratification other than 
legal graHficatiou for forbearing to do 
an ofiBcial duty. 

In order to understand the questions 
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raised and discussed in the lower Appel¬ 
late Court and before us, it will be 
necessary to state briefly the history of 
the litigation. The District Magistrate 
of Howrah directed the prosecution 
and the tcase came before Mr. Prentice 
then the Joint Magistrate of Howrah. 
The accused objected to'the trial on the 
grjound that he was not a public servant. 
His objection was disallowed and then 
he moved this Court against th'e order 
of the Joint Magistrate and also for a 
transfer of the case to some other 
district. This Court upheld the view 
of the Joint Magistrate a8'*to the accused 
being a public servart and declined to 
transfer the case to another district. 
In the meantime Mr. Prentice was trans¬ 
ferred to another district and^ the case 
came before Mr. Adto, his sijccrssor. 
On the 27th Fetiruary 1906,* eight pro 
secution witnesses were examined in chi/'f 
before Mr. Adie—charges were framed to 
which the accused pleaded not guilty and 
he was examined under sec. 3G4, C. Cr. 
P. The case was then adjourned for the 
examination of the 'other witnesses for 
the prosecution.' Mr. Adie was however, 
under orders for transfer to another dis¬ 
trict and on his representation that he 
would not be able to fitpsh the case 
before he left the district, the District 
Magistrate on the same day, the 27th, 
transferred the case to Moulvi Abdus 
Samad one of the Deputy Magistrates at 
Howrah. The accused then asked for a 
trial de novo and the case was adjourned 
to the 2nd March. On that day the 
accus'd waived his right to a* trial 
de novo, and one witness for the prosecu¬ 
tion was examined, but the errsa-exami- 
oatiou of all the witnesses for the prose¬ 


cution was reserved. The case again 
came on for trial on the 15th March. 
The ca.8e for the prosecution was not yet 
closed but the accused threw himself on 
the mercy of the Court and said he 
would not cross-examine any of the prose- 

.) 

cution witnesses and would not also 
examine any witnesses for the defence. 
Thereupon the witnesses present in Court 
were discharged, the trial was considered 
to be closed and judgmeht was reversed. 
IThe accused, however, did not dfstlnctly 
plead guilty and Moulvi Abdus Samad 
also did not record the plea of guilty. 
On tUe 19th March judgment was pro¬ 
nounced and the accused was convicted 
under sec. IGl, I. P. C. 

The conduct of the accused in first 
demanding and then waiving a trial de 
novo and throwing himself later on on the 
mercy of the Court abandoning his right 
to cross-examine the ' witnesses for the 
prosecution and not entering upon his 
defence left the trial incomplete. On the 
15th March the Deputy Magistrate should 
have, when the accused threw himself 
on the mercy of the Court asked him if 
he then pleaded guilty and if he did so 
should have recorded his plea. If the 
accused did not plead guilty ho ought to 
have been foimally asked to enter upon 
his defence The remaining witnesses, if 
any for the prosecution should also have 
been examiveil. 

With regard lorthe charge with which 
we are at present concerned, three wit¬ 
nesses were examined only in chief 
Darbari Singh, Natobar Sen and Benod 
Sardar. The accused declined to croBB- 
examine them and unless the testimony 
of all of them be held to be tainted as 
being that of accomplices they certainly 
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make out a pt imd facie case against the 
accused. Darbari Siugh is a Police cou- 
stable and be was present when*Benod 
Sardar and Natobar Sen both took par| 
in the transaotien of bribery. The two 
latter may be held to be accomplices but 
we however fall to see why the constable 
should be held to bb lyi accojjipllce mere¬ 
ly because he was present, saw the trans¬ 
action and kept^ silent. The offence is 
not coggizable and there was ,no derelic¬ 
tion from duty on* the part of the 
coustable in not giving any information 
t(f his superior officers. The depositions 
of ilatobar and Benod though the^ are 
aocoraplioes, may justify a conviction 
with merely a slight degree of corrobora¬ 
tion as has been held by this Court In 
Deonnndan Pershad v. Emperor (1). 
They were as the'y say compelled to pay 
ils. 2 to the accused and we fully agree 
with Brett and Stephen, JJ., in holding 
that the testimony of such persons 
though they are technically accomplices, 
has much grea’ter probative force than 
that of the ordinary accomplices to a 
criminal act. If no other questions had 
been raised In the case, we would have 
considered the evidence on the record 
sufficient for a conviction of the accused. 
We cannot accept the view taken by the 
Sessions Judge as to the value of the 
evidence afforded by these wituessses. 

We are not disposed to place any 
reliance either on the Vaiver of the ao-* 
cused as to a de novo, trial or as to his 
conduct on the 15th March, throwing 
himself on the mercy of the Court. 
There being no record of the plea of 
guilty the conducft of the accused should 

(1) 10 C. W. N. 669 : s. c. I. L. K. 33 
Cal. 64D (1306). 


not prejudice him. If again the law 
requires that there should be a trial 
de novo on the transfer of a case from one 
Magistrate to another the waiver of the 
accused goes for nothing. In Attorney- 
General of New South Wales v. * Bertrand 

(2) , the Judicial Committee of the Privy 
Council held that a prisoner on his trial 
can consent to nothing and this rule tis 
to the eflect of a waiver by a prisoner has 
been consistently followed in India. We 
may refer to the Queen v. Btshonaih Pal 

(3) , The Queen v. Bhola Nath Sen (4), 
and Queen-Emj^ress v. Murarji Gokuldat 
(5). In Queen v Bhola Nath Sen (4), 
Macpherson, J., said — “It is the duty 
of Magistrates and all Criminal Courts to 
follow the procedure prescribed by law ” 
and he added that the consent of the 
accused* could not be invoked against 
irregularity in procedure. In Pwmessur 
i^ngh V. Soroop Adhikaret (6), however, 
the evidence of witnesses given in a pre¬ 
vious trial was used in a subsequent trial 
at the express request of the prisoners 
instead of the witnesses being examined 
de nbvo and notwlth8,ta1idlng * this ir¬ 
regularity the Cogrt declined to interfere. 
But the case was not ai^ued by Counsel 
in this Court aad the decisions we have 
qqoted above were not cited. We cannot 
rely on tliisjcase especially as It has not 
been followed in any later case. We 
think the safer rule to adopt in criminal 
trials is Chat except where the law ex¬ 
pressly permits waiver as sec 350, Cr. 
P. C., does, the rights of an accused 

, (2) 36 L. J. P. C. 51 ; L. R. 1 P. C. 

620 (1867). 

(3) * 12 W. U. Cr. 3 (1869). 

(4) I. L. R. 2 Cal. 23 (1876). 

(5) I. L. R. 13 Bom, 389 (1888). 

(0) 13 \V. R. Or. R. 40 (1870). 
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should not be held to be lost by his con¬ 
sent to a procedure or to admission of 
evidence which tlie law does not authorise. 

In this view, the only other question 
that arises is could the accused be con- 

n 

victed by Moulvi, Abdus Samad on evi¬ 
dence partly recorded by Mr, Adie and 
partly recorded by himself. 

The decisions of this Court as well as 
of the other High Courts lay down the 
general principle that judgment must be 
delivered by the Judge who has beard 
the evidence \<Queen v. Rughoonath Das 
(7), Queen v. Khan Moharred (8), Queen- 
EUpres v Radhe (9) and Queen Empress 
v. Bashir Khan (10)]. To what extent 
has this rule been altered or modified by 
the Code of Criminal Procedure (1898)? 

Sec. 350 of the Code expressly refers 
to the case of one Magistrate .succeeding 
another, the former Magistrate having 
ceased to exercise jurisdiction m tlie case. 
The proviso (a) however speaks of any 
trial* and sub sec (2) refers to a matter 
whroh does not properly come in as an 
exception to the rule contained in the 
first part of the ■ section. The section, 
it seems to us, is cap«.ble of the inter¬ 
pretation that ft covers all cases of 
change of trying Magistrates whether 
on account of the first trying' I^lagistrate 
being transferred to another'district or on 
account of a transfer of a case under 

Chap. XLIV of the Code. But in some 

• , 

of the reported cases a limited copslruc- 

(7; 23 W. It Cr. It. 09 (1375). 

(8) 24 W H. (Jr It. 53 (187.'.) 

(!•) 1. L. it. 12 All. 6G (1889). 

I'j) I. L. it. li All. 34(1 (1892). 


tion has been put on the section. It 
has been held that when a case under 
trial is'transferred under sec. 528, Cr. P. 
C., the whole proceedings must be com¬ 
menced de novo. [See Queen v. Khan 
•Mof^amed (8)]. The words of sec. 350 
of the present Code are slightly different 
from the words of - the elmllar sections 
of the Codes of 1872 and 1882. The 
alteration might have been made with 
a view to , include cases of transfer, 
but having regard to the general 
principle of interpretation that provisos 
and sub-clauses should be governed by 
the operative portion of the section and 
to the fact that the general rule laid 
down in the earlier rulings have been 
recognised and approved of on more than 
one occasion since the amendment was 
made, we hold that Moulvi Abdus Samad 
acted irregularly in convicting the accused 
on evidence partly recorded by Mr. Adie. 

We agree with the learned Sessions 
Judge that the convjction of the accused 
should be set aside on this ground but 
as we do not agree with him as to the 
value of the evidence now on the record. 
We must direct a de novo trial of the ac¬ 
cused. 

The evidence as recorded if believed 
may sustain charges under secs. 161, 342 
and 383 of the Indian Penal Code and 
not merely sec. 161. We therefore direct 
tliat the accused be tried on charges 
under the above sections by some other 
Magistrate in tl e district other than 
Moulvi Abdus Samad. 


(8) 24 W. R Cr. U. 53 (1875). 
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Burdwan Group,— Mr. Jastico Stephen, and Mr, 
Justice Mookerjee. 

Criminal Business.— Mr, Justice Rampini and Mr, 
Justice Sharfuddin. 

Regular Appeals of ^ll Groups.— Mr. Justice 
Harington and Mr, Justice Holmwood, 

Original Side.— Mr. Justice Woodroffe and Mr. 
Justice Fletcher will sit singly. 


appealable, before the disposal of the appeal. It 
Is also provided that a party may receive a doou- 
ntent back earlier if'be delivers a certified copy 
to be kept ou the record. It is no doubt intended 
that the Court will exercise its discretion In allowing or 
refusing applications to receive back documents made 
pending the decision of the suit. In cases where the 
genuineness of a document is in issue it may not always 
be safe to allow* the document to be removed during 
the pendency of the suit. The wording of the rule, 
however, does not make it sufficiently clear that the 
Court is to have this disoretion. 

When a commission is issued to a»Pleader by a 
Couft for the exanflnation of an absent witness, and 
the examination extends over a number of days, 
what remuneration la theoCommissioner entitled toJ 
This question, frequently arises for discussion In 
Mofussil •Courts. The coiioluding portion of Rule 
No. 19 of the’Circular Order of the High Court 
(Vol. I, p.‘136) which bears on this question runs 
thus“ For the purpose, the following rates appear 
Jo be reasonable and an recommended for adoption 
by Subordinate Courts. If the Court Issuing the 
commission be that of a Munsif or a Small Cause 
Court, Rs. 4 for each witness to be examinedr" 
the commission be issued by a Court superior to 
that of a Munsif or a Small Cause Court, Rs, 10 
for «ach witness to be examined.” 


According to Rule 8 of Order XI ok the new 
Civil Procedure Code Bill, interrogatories are to 
be answered by affidavit to be filed within ten 
days, or within such other time as tlie Court 
may allow. The present code (sec 126, C P. C.) 
also requires interrogatories to be answered by 
affidavit But we think that Instead ,of requiring 
interrogatories to be answered by affidavit, it would 
be more appropriate in this owuntry to require n 
verification of the answers in the same way as 
in the case of plaints and wfitten atatenients. 
Otherwise parties living in the interior might be 
greatly harassed if they are required to go to the 
town for swearing an affidavit. It may also cause 
great hardship to females. ^ 

Rule 9 of Order XIII provides that a document 
oamiot ordinarily be returned to a party before 
the final disposal of a suit, or, when the decree is 


Different Courts in the Mofussil interpret the 
above rule in different ways. Some even go so far as 
to hold that nb matter what length of time, or what 
number of’days, a commission may have taken, in no 
case is th*e commissioner entitled to any larger sum 
thau Rs. 4 oT" Rs. 10 according as the commission was 
issued by the Court of a Munsif or by a superior Court. 
We do not, iiowever, understaud the above Cironlar as 
Laying down any such hard and fast rule in this matter. 
The remuneration of a commissioner should cer¬ 
tainly be commensurate with the time and trouble 
legitimately spent on the commission, and tlie High 
Court oould hardly have intended to lay down a 
different rule. What the High Court purports to do 
In the Ckcular order is to fix the amount of remu¬ 
neration for ordinary oases, leaving it to the disoretion 
of the Courts to take Into oonsideration special circum¬ 
stances and determine the amount with reference to 
such special oiroumstaDoes. 
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We invite attention to the case of Muthuswmi 
Mudali V. Vent Ghetti, reported at page 38^5, I. L. 
R. 30 Mad., which was decided by ?, Full Bench 
of the Madras High Court. The Full Bench dis¬ 
senting from the view of the Calcutta High Court 
held that where the District Judge revokes the 
sanction for prosecution granted by a Subordinate 
Court, an appeal lies to the High Court from the 
order of revocation. The reasons for this decision 
are not fully given in the judgment, but it is simply 
stated that revocation of a sanction is the same as 
a refusal of sanction, so when there is an appeal 
from an order refusing sanction, there ought to be 
an appeal from an order revoking a sanction. But 
the order of refusal is passed by the first Court in 
which application is made for the sanction, whereas 
the order of revocation is passed by tlie Appellate 
Court to which an appeal is prcfeired against an 
order granting sanction. Hero two Courts differ 
from one another, the superior Court is of opinion 
that sanction ought not to be given, while the 
inferior Court is of opinion that sanction ought 
to be given In such a case tlio opinion of the 
superior Coiu\ ought to be regarded as final. A 
sanction for prosecution ought iiot to be granted 
where there exists a reasonaido doulit as to ilie guilt 
of the person agaifist whom the sanction is sought, 
or in other words, unless there is a reasonable pro¬ 
bability of liie conviction of that pers'on. And 
when the aiipellate Court revokb.s the sitnction 
granted 'y tiie suiiordinate Court, it is'reasonable 
to hold that tliere is considerable doubt of tlip 
sanction resulting in the convic ion of the accused. 

I* MICriT TIE ‘ASKED WHY THERE .SHOULD HE AN 
appeal from tfie order of an appellate Court grant¬ 
ing san.'tioii wliicli has been refused hy idle lower 
Court. To this Ihe.obvimjs answer is that sujcli a 
right of appeal is conferred upon ihe accused person 
bociiise it 18 the policy of law to .ijjow him greater 
privileges in regard to appeal^ tliau tiio complaiiianr. 
For instance a complainant is not .given any right 
of app al against an acqufttal of tin/ accused who 
has a right of appe.al from his conviction. ' Further k 
may be iirgtd that when one Court refiyies sanction 
and tlio a[ipella'p Court graius the sanction, there 
exists lea.soiiable douh' as to the guilt of th6 person 
agains' whom the sanction is granted by tlie appel¬ 
late Court, and therefore tiie ord«r of rlie'appellate 
Court ought noi. to be fiii.il iu such a case. 'When 
an appellate Court revokes the sanction, an appli¬ 
cation to the tilgher Conr' tor revision of the order 
of revocation on questions ol law might be allowable, 
but it seems to us that a right of appeal Horn 
the order of revocation on questions of law as well 
ae facts was not contemplated by the Legislature 
an’d appears to be inconsisteut with the policy of the 
criminal law. 


MAHOMEDAN LAW OF INHERITANCE 
AND ITS EVOLUTION. 

^Oontinued from p. xxx.) 

Another feature of Mahoraedan Law, In com¬ 
mon with the Roman and Hindu systems, is its 
extreme solicitude to discharge the just claims of 
the creditors of the deceased. The horror of a 
Roman at the thought of his dying in embarrassed 
circumstances was so great that he hastened to 
constitute his slave a necessary heir to satisfy his 
■creditor’s claims so that at least (if ha did not do 
this) the creditors might sell the estate in the slave’s 
name so as to save .'he .memory of the deceased 
from disrepute (The Institutes of Justinian, Moyle’s 
Translation, Book I, Title VI, 1), Tlie Hindu law 
Is r-’plete with deniinojatioiis against an heir who 
remains without discharging the just debts of his 
incestor. So Mahommedan law lays down as the 
first duty incumbent upon the Magistrate the pay¬ 
ment of tlie funeral charges and other debts of the 
deceased. “Those leirned in tlio law (to wliorn God 
be merciful) say: There belong to tlie property of 
a deceased person four successive diitieJ (to be pir- 
forraed by the ilagistrate); first his funeral c'romony 
and iiiirial withoiic siipetflinty of expense, yet 
without deficiency : next the disciiirge of his just 
debts from the wliole of his rvinainiiig etlecis, then 
payment of his legacies out of a third of what 
remains after his debts are paiil and lastly the dis- 
trilmtion of the ri'skliie among his successors ac¬ 
cording to tho Divine Dnok, to the traditions and to 
till) assent of tlie learned (Sirajiyyali, p. I)” The 
above passage seems to suggest tliat the payment of 
the funeral charge.s, debts and lega ees is a ennditioii 
precedent to the vtsting of the inheritance in the 
legal heirs, but this ve’w seems lo hsve been modified 
by tlie decisions of the various High Goiirts, For a 
partition come to before the p vyinent of debts does 
not render tho division Illegal but only makes the 
liens liable for tho debts in proporiinn to the assets 
received iiy each. In Tipi /}r<iniii v. Amir Mnhnmtd 
Khin (I L R. 7 All. 822) a Full Bench of the 
Allahah.i.l High Court de nded that “ upon the death 
of a Mahomed III intestate, wlui leaves unp'vid delits 
(who’her 1 ige or small iiiili reference to the value 
of his estate),'he O'.vnendiMi of sii'di 'jstatn devolves 
immediately on his heir.s ..id such devoliiUou is 
not coiitingwiit upon, or sii p.mdod till payment of 
such debts.” Somewhat siiiiilar is ihe language of 
the Cilcutta IIigi|,Court when liiey say, “tlie tlieory 
of representation is not known to the Mahomedan 
law; under its provisions tho estate of a deceased 
person devolves immediately upon bis heirs, charged, 
however, with his debts and they are the persons 
through whom the property sliould ordinarily be 
reached.” (I. L, R. 21 Cal. 311). 

The causes of diversities In several systems of 
inheritance are to be sought in the varieties and 
pecularlties of race, climate, soil, oharaoter, oiroum- 
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stance, mental and physical development, vrhich have 
I operated in unequal oomblnation and w^h unequal 
iforce. To investigate these causes woulfi often be 
a difficult, if not a hopeless task; but in the case 
of the peculiarities of the Mahoraedan system of 
inheritance, some of these causes lie on the surface. 
A careful reader is tempted to ask whether Mahom- 
med’s mind was not struck with the inconvenience 
of excessive sub division which his scheme entailed. 
The answer to this is to be foijnd in the fact that 
in Mahommed’s time, people of Arabia lived a 
wandering and pastoral life depending for their sub¬ 
sistence more upon their flocks and herds and camel 
than upon the tillage of the s«il. • Indeed very few 
Moslems were agriculturists. The nature of the 
country was not capable of creating an agricultural 
instinct in its people. Savagq, inaccessible rock- 
mountains, vast expanse of deserts alternating 
with small snips of verdure hero %nd there with 
shallow pools of w iter—these filled up the Arabian 
landscape. The wealth of the people was chiefly 
derived from colmion trade and Immense flocks of 
sheep and goa -'. So the infinitesimal fractlor; 
wh'ch was .secureS by the inheritance rules of the 
Mahommod.iii prophet to some of the claimants of 
the dead in iu’s eflfeefs, procured for them a camel 
or tan and di 7,en or score of sheep with which a 
start in lil.* was fairly possible. This of course 
proved a gieat inconvenioiice when people increased 
In numbers md, pressed hard for subsistence, began 
to migr.rte in'o other countries more advantageously 
situated for large and extensive agricultural opera¬ 
tions. 

Tills is the reason that Mahoinmedan families set¬ 
tled in the Punj ib and the Chenab Valley disearded 
their own sy item of inlieritanse in 'favour of the 
Doe prevalent among the Hindu population around 
them. Th's is also the reason why the Hindu 
Converts to the Moslem faith did not adopt with 
^qu.il zest and ze il the benefit of the Maliommedan 

I ules of inlieritaiice. Tlio Kliojahs and Ciitchi 
riemnus of Hiiinh.y Presidency are sucli steadfast, 
ollouirsof the Hindu Inlieritaiice Law tliat though 
Maliommedan Liw cannot in theory at least be 
divoiced from th.o Mahommodan religion, a uniform 
Ciiricnt, of decisions of tlie Bombay High Court iias 
Established that as regards simple (juestioiis of in 
lieritance and succession they aro to bo govefned by 
the principles of Hiiidii law. (1) Huhtf-i v. Somhat, 
Perry’s oriental cases, p 110; {2) Ha bin v. Goibai, 
12 Born. H. C. 11, p. 294 ; (3) Rahmatbti v. Ihthat, 
3 Bom, p, 34; (4) Skhvji llazman v. Datu Mowji 
Khoja, 12 Bom,, p. 281; (5) Ashnbui v. Tyab Ilaji 
Rahimtalla, 9 Bora. 116; (6) Cammhhoy Ahmedbhoy 
V. Ahmedbhoy Ilubibhoy and another, 12 Bom., p. 
280: 8, c. 13 Bom., p. 534. • 

To conclude it may fairly be said that Mahom- 
medan law is largely an admixture of pre-Islamite 
usages and of the specifio rules of law enunciated 
by Mahommed to his companions and followers. He 


xxzlx 

found the ^ibes of the peninsula sunk in abject 
barbarism, steeped in gross Immorality and devoid 
of all sense of kindly feeling to their offspring and 
ranking wotften In the same category as chattels. 
But Mahommed enforced as one of the essentials of 
his creed ‘ respect for woman,’ Introduced amongst 
them a purer faith and a nobler oonception of house¬ 
hold life, devised means for making the matrimonial 
tie more lasting and endurable, provided women with 
rights of inheritance and denounced in scathing 
terras their fearful custom of bursing their female 
children alive. One of the great results of the new 
legislation, says Aqieer All (Mahomraedan Law, 
Succession and Status, Vol. II, 2nd Eln., p, 49) 
“ was to raise women In the scale of civllliiation, by 
elevating their moral and social position and giving 
the widow,, the mother, the daughters and sisters 
heritable rights.” 

* {Concluded.) 

CURRENT INDIAN CASES. 

SnEnDiim, V. Bhawani, I. L. R. 29 ^11. 348. 
Civil Piocfdwe Cole, sej.*. 583. 

Wiiere after obtaining a decree for redeniption the 
Plaintiff obtained possession w^^houc the intervention 
of Court aiul such decree was set, aside on aopeal, 
and the Defeiulant tliereuiiou broiiglit ;i regular suit 
for recovery,of possession of '.he mortgaged property, 
ArM, th.it such suf was not nmiutaiuable in view 
of secs. 244 and .583, C. P. C. 

Parosatam V. ,1anki Bai, I. L. U. 29 All. 354. 
Hindu taw—Selfacquved piopeily. 

Self-acquired properly devised by a person to one 
of his several sous becomes the self-acquired property 
of the devisee. 

• " ■' » • 

PiRBHU Narain V . Amir'Singh, [. L. R. 29 All. 
364 Tfa'wfev of P’^paty Act, s'c. W 

i\ iiiorig.igee iiuy reliiii]iii,sh his claim agilnst a 
pa 1 of the inortgugfid propeny’aud yet c.ni ask f.ir a 
dci'i ' 0 . under .stv. 90 of the Transfer of Pr.iperty 
Acr. 

ruoi.A Nath w. Ghasir.am, I. L. R. 29 All. 373. 

H.n.hi law—Paitition by wnoy. 

In a Hii;[iu joint fninily a minor has the right to 
have ills share p.irtitioned proviled it is for the 
ini crest of the minor. 

Ham S'HANKAn v, Ganksh Prasad, 1. L. R. 29 All, 
38.5 (F. B.). Mortgage — Sale. 

A sub-mortgagee of mortgagee rights in immove¬ 
able property is entitled to a decree for sale of the 
mortgagee rights of his mortgagor la enforcement of 
his mortgage. 
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Uhrao Sinoh V. Hardeo, I. L. B. 29 Cal. 418. 
Fraudulent dtcrtt, suit to set aside—/urhdietion. 

Their Lordships in deciding this case made the 
following observation :—" The authorities seem to us 
to establish that, save under special circumstances 
such as those which are to be found in the cases to 
which we have referred, 13 B. L. R. App. 11, I. 
L. R. 21 Cal. 605, I. L. R. 24 Cal. 546, I. L. R. 
26 Cal. 908, 25 All. 48, 4 0. L. R. 366, 5 C. W. 

569, a suit to set aside a decree obtained by fraud, 
in which no othe-.- relief whatever is claimed, cannot 
be maintained in any district outside the diatrIctTn 
which the fraud was committed and the fraudulent 
decree was obtained.” 

ilcrtfS of UtSSf.';. 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported. 

(The important oaies to be iuU; reported hereafter.) 

Criminal Revisional Jurisdiction. Before Rampini 
and Shabfuddin, JJ. ‘Criminal Revision No. 
968 OF 1907. SOITA BISWAL and others. 
Petitioner's v. DOCHI, Opposite Party. 27th 
November 1907. • 

Trespass—Civil and not Ci;minal—Indian Penal 
Code, sec. 44^—Criminal Procedure Code] sec. 522 — 
Non-applicabiliiy of. 

The facts of the case are shortly these:— ‘ 

The complainant one Dochl went to Puri on a visit 
and in her absence certain persons took possession 
"of her houke and established there a boy alleged to 
be the adopted son of the father of the complainant. 
Dochi on her return complained to the Deputy 
Magistrate of house-tvspass* and theft against the 
Petitioners who were ihen put on their trial and 
convicted under sec. 448, I P. C, and sentenced to 
pay a fine of Rs. 50 The Deputy Magistrate also 
ordered delivery of possession of the house in dis¬ 
pute as also of certain property*recovered which the 
complainant alleged the accused had stolen. This 
rule was issued to set aside ^the* conviction and 
sentence and the order of the Deputy Magistrate for 
delivery of possession. 

Their Lordships observed :— 

“It is clear that the case is one,mot of Criminal 
but of Civil trespass. The Petitioners 1;ook posses¬ 
sion of the house for tlie alleged adopted son and 
are now in possession. The complainant says ihat 
certain articles of her property were removed. But 
the accused have not been convicted of theft, on the 
contrary the Deputy Magistrate says the things 
carried off are not identifiable and be has abstained 
from convicting them of theft. He says the things 
recovered could not be satisfactorily identified. Not¬ 
withstanding this, ho has ordered possession to be 


given to the complainant, although he records in bis| 
proceeding that the accused have all claimed the 
things foi^ in their possession as their own ... , 
Finally h< has ordered possession of the house to 
be made over to the complainant. We suppose 
he has passed the ordpr under sac. 622, C. Cr. P. 
But the provisions of that section do not warrant 
hlh doing BO, because the Petitioners have not been 
convicted of any offence attended by criminal force. 
We set aside the conviction and sentences and direct 
that the fine, if paid,' be refunded. 

^ “The property in possession of tho Petitioners 
must be returned to them and possession of the house 
restored to the p^trsons found in possession of it.” 

Babus Dasarathy Sanyal and Tara Prasanna 
Chatlerjee for the Petitioners. 

None for the Opposite Party. 

B. Ci Rule made absolute. 

Civil Appellate Jurisdiction. 'Bsfore Gbidt, J, 

‘ Appeal from Appellate Decree No. 1675 op 
1906. TITU MIA, Defendant, Appellant \v, 
HABIBULLA'MIA and others, Plaintiffs, Res¬ 
pondents. 20th November 1907. 

Court-fees Act {VII of 1S70), sec, 12—Assam Land 
and Revenue Regulations — Settlement—Civil Court- 
Jurisdiction. 

The suit out of which the present appeal arose 
was brought to obtain possession of certain land 
which had been settled with the Defendant by the 
Cachar Revenue Authorities. The lower Courts 
found themselves unable by reason of sec. 39 of 
the Assam Lind apd Revenue Regulations to give 
the Plaintiffs a decree for possesslou, but gave them 
a decree declaring their right to obtain settlement, 
and they passed the decree on tho finding that the 
disputed land was formerly included within the 
Plaintiff’s dag and that therefore they were entitled 
to settlement. 

The Defendant appealed to the High Court. 

J7eW—No appeal lies on a question of Court-fse. 
The second clause of sec. 12 of the Court-fees Act 
gives the Appellate Court, when it finds that the 
fee paid is insufficient, power to order payment of 
the piDper Court-fee, but that the appeal on that 
point cannot^be brought by itself. 

Held /urtAer—That any question a9»to the right 
of a party to obtain settlement from the Revenue 
Authorities is not excluded from the jurisdiction of 
the Civil Court. 

Patan Maria v, Bhahoram Dull Burma (I. L. R. 
24 Cal. 239) followed. 

Babu Brojendra Nath Ckattsrjee for the Appellant. 
Moulvi Nuruddin Ahnud for the Respundenta. 

A. T, M. Appeal ditmisssi. 
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Appeal prom Appellate Decree 
No. 2^49 OP 1905. 

Mookerjeb, J. Sahadev Sokol and 

Caspersz, J. ors., Decree-holders, 

1907. ' Appellants, 

Heard, 9 and v. 

12, August. Sheikh Sakhawat 
Judgment, ’Hossam, Judgment- 

21, August.J debtor. Respondent. 

Succession CertificcAo Act (VII of 1889), 
sec. 4 —Application by heir of mortgagee for 
supplementary decree—Succession csuifcate, 
if necessary —“ Debt ”— Transfer of Property 
Act (fIV of 1883), sec. 90. 

• 

Whtre after a preliminary decree had 
been made in a mortgage suit, the moit- 
gagee died, and his sons got themselves 
substituted on the record and an order 
absolute was made in their favour, but the 
proceeds of the sale of the moitgaged pro¬ 
pel ty proving insufficient, they applied 
for a personal decree for the balance under 
sec. 90, Transfer of Proper ty Act, 

Held (on a revIe^y of thn authorities)— 
That until the applicants obtained a certi¬ 
ficate under the Succession Certificate Af-t 
no suck decree could be made in their 
favour. 

This was an appeal preferred on the 
22od of December 1905, against the decree 
of E. Panton, Esq., District Judge of 
Zlllah SaruD, dated the 29th of June 
1905, reversing that of Modlvl All 
Ahmad, Subordinate Judg^, 2ud Court 
of that district, dated the Sth of April 
1905. 

The facts of the case appear from the 
judgment. 

Bahu Dwarka Nath^Mitra for the Ap¬ 
pellants. 

Moulvi Mahomed Mustafa Khan for the 

Respondent. 
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The JoiOQMENT OP THE CoURT was as 
follows :— 

On the 19th September 1895, the 
Defendant-Respondent executed a mort- 
• gage bond in favour of one Sakhi Sukul 
now represented by his sons the.Appel- 
?ants^ In 1901, the mortgagee sued to 
enforce the security against the mort¬ 
gagor and other persons who had mean¬ 
while acquired an Interest in different 
portions ttf the qquity of redemption. 
,On the 30th April 1902, the usual mort¬ 
gage decree was made in favour of the 
Plaintiff’, mortgagee. Subsequently the 
Plaintiff died, and* his sous, the present 
Appellants, made an apj)lloation for order 
absolute. Their names were substituted 
in the mortgage decree which was made 
absolute on the 0:U January 1904. The 
mortgaged properties were then sold at 
their Instance, And the sale-proceeds were 
applied In partial satisfaction of the 
decree. On the 23rd December 1904, 
they applied to the Court for a decree 
against the mortgagor for the balance 
of the amount still duo on the mortgage. 
Objection was taken -on bejialf of the 
mortgagor that no decice cAuld be made 
in favour of the ay^licanta until they 
obtained a certificate under the Succes¬ 
sion Certificate Act. The Court of first 
% 

Instanfce overruled this objection and 
passed a decree in’favour of the applicants 
under sec. 90 of the Transfer of Properly 
Act. Upon apjjeal, the learned District 
Judge revessed this decision. 

The applicants have now appealed to 
this Court, and on their behalf It has 
been contended, that the provisions of 
sec. 4 of the Succession Certificate Act, 
are Inapplicable for five reasons; namely, 
first, that the amount in respect of which 
a personal^ decree is sought is not a debt, 

19 
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because ib Indefinite and unliquid¬ 
ated at the time of tiio dcatii of iho 
creditor; ttcondly, that if it is a debt, 
lb was not due to the decea8e(3, but 
accrued due to the applicants after the 
mortgaged properties had been exha^istecf 
and the sale proceed? had been found in- 
^ suffiolenb; thirdly, tliat the succsssion 
opened out during the pendency of pro¬ 
ceedings in Court; fourthly, that as the 
title of the applicants is not disputed,i 
there is no necessity for tho production 
of a certificate, and, fifthly, that as the 
applicants were membefs of a joint Hindu 
family with thei^ father, governed by 
the Mitakshara law, the right to realise 
the 'debt has vested in them by survivor 
ship and not in virbue of inheritanco. 

f 

It has also been conjtended that an oppor¬ 
tunity ought to have been afforded to 
them to produce a succession corti,ficato 
if one la required by law. 

In support of the first branch of his 
contention, the learned v»kd for tho 
Appellants placed reliance upon the cases 
of Bifseswa^^ Roy v. Durgndas Afehaia (1), 
Subbauna v. Munckki (2) and Sobjn Sahib 

V. Noorddin Sahib (3). These cases are 

« 

authorities for the proposition that a 
liability, which is not in respect of a 
liquidated sum, cannot be held to be a 
debt In the ordinary ac6eptod legal sense 
of the term. In this view of the matter, 
it was ruled in the first and third cases, 
that a suit for account by .a principal 
against an agent or by one meriii»er of a 
firm against anotlior for account of part¬ 
nership assets is not a suit for a debt 
within fue meaning of •sec. 4 of the 

(1) I. L. R. 82 Cal. 418 (1905). 

(2) 1. L. K, 18 Mad. 467. 

(8y 1. L. S, 22 Mad. 139 (1898). 


Succession Certificate A,ot. These cases, 
boa ever, are obviously distinguishable. 
Here the demand of the Plaintiff, mort¬ 
gagee, is for a sum certain. Ib is in 
every sense of the word an ascertained 
debt, founded on an express contract, and 
not an unliquidated demand or liability. 
No doubi, the 'sum recoverable by the 
mortgagee from the mortgagor personally 
di.e-i not ad nil r, of specification till the 
moi'gaged properties have been exhaust¬ 
ed, and the debt satisfied in part, but 
that only shows, not that the claim of 
thp mortgagee is in respect of an unli¬ 
quidated sum, but that his remedies for 
the recovery thereof are lu the first 
instance restricted. To recover his debt, 
he must first proceed to sell the mort¬ 
gaged ]i operties, and it is only when the 
sale-proceeds are insufficient to satisfy 
tlie demand, that* he is at liberty to 
proceed persotially against his debtor. 
The case.s of Ilati Das v. Biroda (4) 
and D.imhnr Koeri y. Shim Kisten (5) 
do not in any way militate against this 
view, because here the debt is an actually 
existing debt and not merely a contin¬ 
gent debt which might or might not 
become due. Tl)e distinction is between 
a liquidated money demand, Rawley v. 
Rnu/ley{(!)), and unliquidated damages, for 
Instance, damages for tort or for breach 
of covOBant, fFilson v Knubby (7). In 
the case before up, tlio action is founded 
on an express contract in which, to utr 
tho language of Bacon’s Abridgment, the 
certainty of the sum or duty appears, 
and “ tlie Plaintiff is to recover the same 

(4) I. L, R. 47 Cal. 88 (1899), 

(6) 9 C. W. N. 703 (1906), 

(8) 1 Q. R. D. 460 (1876). 

(7) 7 East 128. 
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io numtro and not to be^ repaired In 
damages as in those actions eoundiog in 
damages.” [Watson t. McNainy (8), 
Bamn v. Tonkin (9)]. From this point 
of view, it appears to us to be clear that 
the claim is in Tespect of a debt within 
the meaning of sec. 4 of the Successiqn 
Certificate Act. The first branch of the 
contention of the AppCellants consequently 
fails. 

In support of ti^e second branch of the 
conlentlop of the Appellant, raliance was 
placed upon the case' of Nemdha^i v. 
Biisessari Kumari (10), in which It was 
ruWd that the Succession Certificate Act 
refers only to debts upon which flia 
deceased could sue,,and that, consequent¬ 
ly, a debt which had accrued due since 
the death of the deceased was not a debt 
in respect of which a certificate need be 
produced. This principle has obviously 
no application to a,case like tlie present. 
Here the whole debt accrued duo on the 
29th March 1896 the date for repayment 
mentioned in the bond. . It may bo con¬ 
ceded, that the creditor was bound in the 
first instance to seek a particular remedy 
for the satisfaction of his claim, but 
nevertheless the debt was all the while 
in existence and in full vigour. There is 
no foundation for the assumption that 
the debt came into existence or accrued 
due for the first time, when the sale-pro¬ 
ceeds proved Insufficient to satisfy the 
mortgage decree. One test appears to 
us to be conclusive. If a question arises 
as to whether the perscnal remedy is 
barred by limitation, with reference to 
what point of time is the matter to bo 

(•) 1 Bibb (Ky.) 36G. 

(5>) no Penn 500, 1 Atlantic 516. 

(10) 2 C. W. N.i.691 (1698). 


determined ? It was ruled by this Court 

in Put na Chandra Mandal v. Radha Nath 

2?as«(ll) and Rohamat Karim t. Ahdvl 

Karim (12), that when an application is 

made under sec. 90 of the Transfer of 

Property Act for a supplemental , decree, 

'the pourt has to consider, whether the 

personal remedy was barred by the rule 

of six years at the date of the instltu- 

* 

tion of the suit. This view, which is 
identical, with that taken in the case 
of In ie Bather's claim [McDermott v, 
Boyd (13)], is manifestly inconsistent 
with the theory that the debt accrued 
due after the'sale of the mortgaged 
properties. To use^ the language of 
Lord Herschell, in the case just men¬ 
tioned. " The right of realization as 
against the debtors personally did not 
give a separate and.independent cause of 
action ; the tjuth is, that the debt is one 
debt only.” In other words, as Lord 
Justice Lindley puts it. “The promise 
to pay the deficiency does not create 
a new obligation to pay, it only applies 
the old obligation to a reduced sum; 
the realisation of the secyrity dpes not 
add to the cause of action, the cause of 
action accrued lon^ before.” It follows, 
therefore, that in the case before us, 
the debt, which’ the creditor seeks to 
enfohee, accrued duo during the lifetime 
of the creditor.’ The second part of the 
contention of the Appellants also fails. 

In support of the third head of the 
contentiou for the Appellants, allusion 
was made to a dictum of the learned 
Judges who decided the case of Said 

'll) 4C. L. J. 141': 8. c, I, L. R. 33 
CaI. 867 (190S) 

(1'2) 11 C. W. N. 674 : s. c. 6 C. L. J, 
119 (1907), 

(13) L. R. (1694) 3 Ch. 290 
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Nath V. Shamanand (14) and to the deci¬ 
sion of this Court in Mahomed Yusuf v. 
Ahduv Rahim (lo). In the former of 
these cases, it was observed, that it is 
extremely doubtful whether the Legis¬ 
lature ever intended that sec. 4 of the 
Succession Certificate Act should aj)ply' 
not only to a case wherje a peison claims 
to recover money under the title of suc¬ 
cession to the original creditor, but also 
to a case where upon the death^ of that 
person during the pendency of the suit 
some other person is substituted in his 
place as Plaintiff in the cause. In the 
second case, which turned upon the con- 
•dtruclion of cl. [h) of sec. 4, sub-sec. (1), 
it was ruled, tliaf w hen an application 
for ejcccution had been made by the 
judgment creditor himself, and upon his 
death, his legal representati\’V applied for 
leave to continue the execution proceed¬ 
ings, it was not necessary for the latter 
to produce a certificate. It is not ne*ces- 
sary for our present purposes to examine 
whether these views may not be open 
to criticism and whether they are not 
too broadly formicated [see Vasijud v. 
Fuigji Hutji where Farrau, J., 

undoubtedly a.sbumQ<l that upon the 
death of the Plaintiff pendente life, though 
the suit might be continued by his re¬ 
presentative, a certificate fn^ proof of his 
representative title must be produced, 
before a decree could be made]. It is 
sufhc'eut to point out, that the cases 
cited are distinguishable. * The present* 
case turns upon the construction of cl. 
(a) of sec. i, sub-s'-c. (1) wldch prevents a 
Court from passing a decree against a 
(14) L. It. 22 Ca'. H.’t (18114). 

(la) 1 c. W N. f.5b.V c. T. L. It. 

2ii Cal. 83'J (18D:o. 

(10) I. L. It. l<j lloui. 519 (1892). 


debtor of a doi led person for payment of 
his debt to a person claiming to be entitled 
to the effects of the deceased person. 
The Appellants are undoubtedly persons 
,of this description, and they seek a decree 
against the debtor o£r their deceased 
father in respect of debt due to him. 
No doubt, the claim was included in the 
plaint by, whicU fhe *action was com¬ 
menced, but the claim has not yet been 
investigated, and the, application under 
sec. 90 is substantially one for ^ supple¬ 
mental decree. Pt was pointed out by 
this Court in Puma Chandra v. Radha 
Nath (11) that the object of sec. 90 lb to 
obviate the necessity for a fresh.suit, 
possibly in a Court,,different from that 
which passed the decree for sale) the 
proceedings founded on an application 
under sec. 90 are a continuation of the 
original suit; the relationship of decree- 
holder and judgmeijt-debtor created by 
the decree for sale is no longer of any 
benefit to the decree-holder, and the 
parties arc, therefore, again practically 
relegated to the position of the Plaintiff 
aud Defendant. In this view of the 
matter, it is difficult to appreciate, upon 
what intelligible principle a case of this 
description should be excluded from the 
operation of cl. (a) of sec. 4, sub-sec. (1), 
the terms of which arc undoubtedly 
comprehensive enough to cover the case, 
lu our opinion the third part of the con¬ 
tention for the Appellants cai.iiot be sus¬ 
tained. 

The fourth .head ®f contention for the 
Appellants is, that, as shown by the 
preamble to the Act, its object is to 

afford protection to parties paying debts to 

« 

(11) 4 C. L J. 141 at p. 147 : s, c. I L. 

K. 33 Cal. 367 (1906). 



VOL. XII.) 


THE CALCUTTA WEEKLY NOTES 


149 


SaHADKV SuKCL V. ShBIKH SaKI^AWAT 1IoS3EIN. 


representatives of deceased ptyrsons, and 
as the Appellants were substituted in the 
place of their father in the decree for 
sale, they ought not to be called uppn 
to produce a succession certilicate. In 
our opinion, therq^ is no force in this 
contention. No doubt, according to the 
decision of this Court, in the cases of* 
Kanchan Modi v.,B<>Jjnath Singh {\7) 
and Baid Noth v, Shnnianand (14), the 
representatives of a mortgagee seeking 
relief against the'* mortgage property 
alone need not take c\ut a certificate 
under the Act on the ground tlia' such 
a suit is not for tlie recovery l the 
debt but for recovery of an interest jn 
Immoveable property. It was conse¬ 
quently possible for Appellants to obtain 
an order absolute for sale of the mort¬ 
gaged property ; but this fact does not 
lead to the inference that they me 
equally entitled to the balance of the 
mortgage money j it is quite conceivable 
that the owner of the mortgage money 
might have made provision for the dis¬ 
position of his estate so as to leave the 
Immoveable property to one person and 
the money to another. No doubt, lu the 
view taken by this Court of the scope 
of sec. 4, the debtor is not entitled to 
any protection, so far as the sale of land 
Itself is concerned, but so far as the 
personal remedy is concerned, the law 
gives him protection, and there is no 
reason why he should be deprlred of it. 
Besides there is no admission by the 
Respondent that the Appellants are the 
persons entitled to the personal decree. 
But oven if there were such an admis¬ 
sion, the Court could not ignore the 

(11) I. L.U. 22*Cal. If! (1S91) 

(17) I, L. R. 19 Cal. 330 (1392). 


mandatory piovisfons of sec. 4. In such 
a case if the' matter is brought to the 
notice of the Court in time, it is the 
duty of the Court to stay its hand and 
to give effect to the clear legislative 
intent. See Suntaji v. Ravji (18) where 
it was held by Sir Charles Sargent-, ,C. J , 
that rj certificate was necSssary even in 
the case of a decree-^ly consent. It was 
pointed our that the Succession Certificate 
Act of 1889 is meant to facilitate collec¬ 
tion of debts by affording proof of repre¬ 
sentative title, and also for the protection 
of the revenue, and this is clear from 
the provisions of sec. 11. It is not 
necessary to consider, therefore, whether 
the principle of waive,r would apply ; if 
the object of the Act was not merely 
protection to the debtor, the provisions 
clearly could no'j be waived by him. 
(See Mis. .\pp. 279 of 190G]. We must 
coiisci]iiently hold that the fourth part 
of the couteiilion for the Appellants can¬ 
not be 111 nut allied. 

Wc may observe that the view we take 
of the applicability of see 4 to money 
dccrets on mortgage?, is supported by 
the cases of Jaivtki BuUojp v. Jlaffz 
Mahomed (19), lioghunath'v. Poreshnath 
(20), yaivch'iiui v.’ Venana (21) and 
Piilanivantii v. Vervammal (22). In the 
first two cases,pvhicli wore decided under 
Act "XWII *uf 18G0, it was assumed, 
that ihc produci’ion of a certificate would 
not bo necessaiy unless a personal decree 
.was a'-ked for on tbe basis of the mort- 

'j 

Lourc. In* the other two cases, which 
were decided under Act VII of 1889, it 

(IS) I. L. K. i.'. hoiu. 105 (1S90). 

(19) 1. L. li. 13 Cal. 47 (18Sd). 

(JO) 1. JL. U. 16 Cal. 51 (1SS7). 

(21) I. L. U. 2S Houi. 330 (1904) 
e22) I. L. It. 29 Math 77 (1905). 
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was ruled, that when a personal decree 
was prayed for and granted the requisi¬ 
tion of a certificate as a condition pre¬ 
cedent to such a decree is right. In 
these two oases, however, the mortgagee 

I 

had died before the suit to enforce the 
seouri/y which was commenced by hjs 
representative's; this circumstance,' as we 
have explained in dedllng with the third 
. branch of the contention of the Appel¬ 
lant, does not affect the matter. 

The fifth head of- the corftention of 
the Appellants is to the effect, that a^ 
they were members of a joint Hindu 
Mitak<!hara family with their father the 
right to realise the de\)t has vested in 
them by survivorship, and may be en¬ 
forced without the production of a certifi¬ 
cate! Id afiswer to this contention, the 
learned vakil for thd Respondent con¬ 
tended, that as hold in Yenhitaramana 
V. Venkaya (23), to make'this principle 
applicable, it must appear on thoface 
of the bond, that the debt claimed was 
due to the joint family. It has been 

s 

ruled, however. In the cases of Bitttn 
Chand V. Chatrapat (24), Bfjraj v. 
Bhairo Prosed (26), Patesthuri w. Bhaga- 
wati (26), Vethal v. Gotya (27) and 
Pallamraju v. Bapanna (28), that it 
Is not necessary that it should appear 

on the face of the bond^ that it is a 

« 

joint family debt; it is eilough, if it is 
admitted or proved that the family is 
joint, for if this much is established, the 
presumption is that the deht is a fjimily. 
debt, and when such a debt Ifas vested 

(23) I. L. R. 14 Mad. 877 (1890). 

(24) 1 C. W. N 32(1891). 

(25) I. L. R. 23 Oal. 912 (1896). 

(26) i. L R. 17 All. 678 (1895). 

(27) 1 Bom. L. R. 197. 

(21) I. L. R. 22 Mad. 380 (1899). 


by right ^ survivorship no succession 
certificate need be produced. In the case 
before us, however, ‘the Courts below 
ba;7e not investigated whether the mort¬ 
gage debt was a joint family debt. We 
think in all the ciroumstanoes of this 
case, that the Appellants ought to be 
'allowed an opportunity to have this 
matter determined. . 

The result, therefore. Is that this ap¬ 
peal must be allowed in part and the 
order of the learned District Judge dis¬ 
charged. The case will be remitted to 
him for determination of the question, 
whether the mortgage debt was a joint 
family debt. If this question is answered 

in the affirmative, the Appellants will 
( 

not be required to produce any certifi¬ 
cate. If it be answered in the negative, 
the Appellants will be afforded a reason¬ 
able time to produce the requisite 
certificate. We think they ought to be 
allowed this opportunity, because, even 
if their application were dismissed on 
the ground of their failure to produce a 
certificate, it would be open to them to 
apply again under sec. 90 of the Transfer 
of Property Act, for as he’d in the case 
of Rahamat Karim v. Abdul Karim (12) 
no period of limitation is applicable to 
an application under sec. 90 for a per¬ 
sonal decree against the mortgagor. We 
may add, however, that the Appellants 
will act wisely, if when the case goes 
back, they obtain a succession certificate 
BO as to render, unnecessary the disous- 
sion of any question in bar of their 
claim. Undef the circumstances the Ap¬ 
pellants must pay the Respondent his 
costs of this appeal. 

Cate remanded. 

(12) 110. W,N;674:s.o. 0 C. L. J. 

119 (1907). 
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WOODBOFFB, J.] KUNJA BeHABI SiNO^A, 
CoxB, J. PlaintiflP, 

1907. ' Appellant, 

Heard, 6 and t». 

7, August. Bhopendra Kumar Dott 
Judgment, add dthers, Defendants, 
7, August.] Respondents. 

Contract Act {IV of 1872 ), sec. 72 — Volun¬ 
tary paymmt—Cicil Procedure Code {Act 
XIV of 1882 ), sec. SlOA-2-Property of third 
person sold in execution—His remedy—Riyht 
to ricovm' money erroneously deposited under 
see. 81,0A. * 

When property belonging to A wts sold 
in execution of a decree against B and A 
had the sale set aside by making a deposit 
unde*' sec. SlOA of the Civil Piocedwe 
Code, 

Held— That A has no right to su‘ the 
decree-holder for recovery of the am.,unt 
of the deposit money paid to him. 

Ddlichand V. Ram Kishen Sing (2), 
JuQDBo Narain Singh v. Raja Singh (1) 
referred to. 

A was not bound to apply under tec. 
SlOA, Civil Procedure Code, to set aside 
the sale, nor had he the right to do so. 

This was an appeal preferred on the 
6th of Deoember 1906, against the decree 
of A. C, Sen, Esq., District Judge of 
Zlllah Bankura, dated the lUh of Sep¬ 
tember 1906, reversing that of Babu 
Durgu Churn Sen, Subordinate Judge of 
that district, dated the 28th of June 
1904. 

The facts of the case are as follows;— 

The DefendantEvRespondents obtained 

(1) I. L. R. 15 Cal. 660 (1188}. 

(2) I. L.R.7CbU 048(18811. 


a decree against the sister of the Appel¬ 
lant. In execution of that decree pro¬ 
perty standing in the name of the judg¬ 
ment-debtor but claimed by the Appel¬ 
lant’s mother as her own was sold. 

I 

The Appellant’s mother thereupon ap¬ 
plied under sec. SlOA of the GlvlbProoe- 
dure Code to have tbs sale set aside on 
her depositing the* purchase-money, Ac, 
The application was allowed and the sale . 
set aside. She then instituted the present 
suit to recover the’amount deposited by 
*her from the decree-holder to whom the 
money had in due course been made 
over. The Subordinate Judge gave her 
a decree, but on appeal his decision was ^ 
reversed by the District J udge. 

The Appellant preferred this second 

appeal. ’ 

» 

Babus Oilap Chandra Sarkar and 
Digambuf Chatterjee for the Appellant. 

Babus Nil Madhub Bose and Btaja Lai 
Chuckerbutty for the Respondents. 

The Judgment of the Court was as 
follows :— 

WooDBOFFE, J.—This is not a case 
where'money has been^phid to* stay a 
sale in execution by a person who intends 
to bring a suit to test the right of a 
decree-holder to -attach and. sell. There¬ 
fore we are n.)t concerned wltli any oases 
which have these facts as the basis of their 
decision, we are concerned with the parti¬ 
cular facts of this particular case. The 
case’ before iis is one where the Plaintiff’s 
property was in fact sold for the debt 
of his sister. The ordinary procedure in 
such a case would be that a suit should 
be brought by the person whose property 
has been so sold to establish bis title. 
If be succeeded, he would get back his 
property and if the auction-purchaser 
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was thus deprived of the property by 
reason of the want of saleable iu orest 
In the judgment-debtor ho would bo en¬ 
titled to a refund of the purchase- 
money. On the other hand, the decrco- 
holde^ who had by reason of tlio es¬ 
tablishment olt the PlalntifT’s title been 
deprived of the procebds of sale for the 
satisfaction of his debt, would be entitled 
to proceed against other properties of the 
judgment debtor for the purpose of studi 

t 

satisfaction. In this tlie ordinary way 
the rights of all the parties would have 
worked out In 189-1, the Legislature 
Introduced into the Civil Piocedure Code 
a special provision <for the benefit of the 
judgment-debtor and any person whoso 
imn)6voable “property bad been sold in 
execution. Such a person might at any 
time within thirty drfys from tire date of 
sale apply to have the safe set aside on 
making certain deposits in Court. 

Now, what has Irippcned is siiorrly 
this that the Plaintiff insroad of pur¬ 
suing the ordinary course, tlie one widcli 
I have indicated, mistook Ids remedy and 
applieJ uude^ ,_see. SlOA of the Civil 
Procedure Code whic'><had no application 
to his case. Ho could not in fact apply 
under that section which ajiphos only to 
cases of persons whose intefest are afR>ct- 
ed by the sale. The Plain.tifl was not a 
person whose Interest was affected by 
the sa'o and he could nof have applied 
under the terms of that secU'/i) * He 
was not merely not bjui; 1 but be was 
not entitled to ha' e *be sale sot .isivlc. 
The sale i.uwev-r we wrongly s-'t aside at 
his instance and ho nov .va’its back the 
rnoiic) whirli has been paid to set aside 
the sale and which has been made over 
to the decree-holder. 


I do not myself think that he Is en¬ 
titled to get this money back. The 
property, as I have said, bad been sold. 
His remedy was not that under see. 310A, 
C. P. C , for he was noJ- affected by the 
e.xecution proceedings. This was not a 
case in which the money had been de¬ 
posited for the ^ pwrpase of staying the 
execution, 'J’lio execution proceedings 
had, except as regards those of confirma¬ 
tion, practic.illy come to an cud,and would 
hive come to aw end but for sec. 310A. 
It is said that there are equioies in favour 
of the Plaintiff, b'or my part I think 
thitt, with the exception of one ci~cuin- 
stance, ail the equities appear to be the 
other way. Owing to the erroneous and 
unwarranted action of the Plaintiff in 
applying under provisions which had no 
relation to bis case, the sale was set aside 
and the purchaae inoney which would 
have been available to the decree holder 
was turned away. It is true that instead 
of that money whidi would have been 
available for the purpose of the decree- 
holder’s debt was substituted the money 
of the present Appellant. But he now 
seeks to gTt the money back. In short 
having wrongfully deprived the decree- 
holder of the benefit of hi.s case he in ad¬ 
dition seeks to deprive him of the money 
conditional upon th ‘ piyrneut of which 
alone the sde was set aside. Further 
the position of tlie decree holdoi appears 
to bo likely to Ue a difficult ones if he is 
deprived of this money. Ii, is doubtful 
whether under the circumstances of this 
case the execution proceedings could bo 
revived. 

According to the evidence adduced in 
the lower Court the judgment-debtor 
who is the Appellant’s sister is a lady of 
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property and who is in a position to 
satisfy the debt. .The money which was 
paid by the Appellant was paid directly 
for her benefit and by the payment her 
debt was satisfied. 

It appears to me that the justice of 
the case requires that at any rate the 
decree-holder shopld^not be called upon 
to refund the money. 

Whether or not the money is properly 
recoverable from iflie judj^ment-debtor, 
we are not concerned,,because'the judg¬ 
ment-debtor has not appealed against the 
decision of the lower Appellate Court. I 
would therefore dismiss the appeal vyth 

I 

costs, a separate set of costs is payable 
to the auction-purchaser who has been 
made a party. 

CoxE, J.—I agree that this appeal 
should be dismissed*. 

The decision in Jug/Ieo Namin Singh v. 
Raja Singh (1) seems to be authority for 
the proposition that when A’h property is 
notified for sale as being the property of 
B in execution of a decree against B and 
A, after an unsuccessful objection, pays 
the decretal amount in order to prevent 
the sale, the payment is not a voluntary 
one and A is entitled to sue the decree- 
holder for a refund. Tlie difficulty of 
reconciling this view with Chap. V of the 
Contract Act is evident from the observa¬ 
tions of Markby, J., quoted in tlie 
ruling. The learned Judges, 'however, 
considered that they were* bound by the 
decision of the Privy Council in Duli- 
ehand v. Ram Kithen Sing (2), in 
which it was held that such a payment was 
not a voluntary one but made under the 
compulsion of law. .It may seem some- 

(1) I. L.B. 16 Cal. 660(1888). 

(2) I. L. R. 7 Cal. 648 (1881). 


what anondalous that when a third party 
deposits money in order to prevent a 
sale, the payment should be involuntary ; 
but then when he pays money after the 
' sale in order to set it aside it should be 
voluntary. 

If .In the latter case he is not a person 
whose immoveablu property has been 
sold, it would seem that in the former 
case also he is not a person whose im>' 
moveable, property is going to be sold. 

I Bat I think it would bo still more ano¬ 
malous to hold that a payment which a 
prior purchaser is not authorlz3d by law 
to make is a payment made, to quote the 
w'ords used in Dulichand v. R'tm Kiihen ' 
Sing (2), under the compulsion of law. 

I do not think, therefore, ,that wp are 
bound to decide ,thia case on the prin¬ 
ciple which w'as laid down In Dulichand 
V. Ram Kish^n Sing (2) In which case, 
all the circumstances, besides the fact 
that the sale had not taken place, were 
altogether different. lu that case the 
decree-holder had no equitable right ta 
retain the money at all ; whereas in 
the present case the District Judge 

» .t 

finds that the decree-holder acted per¬ 
fectly bond fi le, and .the property that he 
attached was in the name of his judgment- 
debtor. I think therefore thiit the Plain¬ 
tiff is not eni,itled under sec, 72 of the 
Contract Act to •recover the money from 
the decree-holder, and as regards his 

claim to recover on the general equities 
* ♦ 

of the casp 1 agree entirely with the ob¬ 
servations of my learned brother. 

N. (j. Appeal dismissed. 

(2) I. L. R. 7 Cal. 648 (1881) 


20 
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Appeal from Appellate Decree 
No. 2426 OF 1905. 

Mookerjee, J. Mauanand Sahai and 

Caspersz, J. otliers, PlaintifiFs, 

1907. Appellants, 


Heard, v. 

5tfi August. Mussmat Sayedunissa ' 
Judgment, Binr, Defendant, 

14bh August.] Respondent. 


Landlord and tenant—Conslrnction of 
deed — Ce$s, Uahility to pay—Cesf Act {IA\ 
B. C, of 1880 ), sec, Mokurari lease. 


A perpetual mokurarl lease implies that 
the tenancy is permanent, heiitable and 
transferable and that the,’/ent is fixed in 
* perpetuity. 

< 

It is open to the temindar and the 
tenure-holder* to contract themselves out of 
the provisions of sec. %1 of the Bengal 
Cess Act. 


Where in a perpetual inokurari lease 
the rent was fixed by a clause which /‘lats 
thus:—"At varying jama^, to wit, at 
an annual uniform jama Es. fSSO 
from 128Jf to 1291 (Fasli) and at an 
annual uniform consolidated jama of 
Rs 1,5'S5 of the current coin fio'm 1292 

I 

{Fasli) together with abwab sucIl as sclami 
for Dusserah and Holi, Parkht, Stir, 
Road cess, Pjublic work} cess, all of 
which are included in that very sun} of 
Rs. 1,685," 

' ' r 

Held —That the contr ct docs not pt o- 
vide for the contingency which happened 
in this case, namely, an increase i)t the’ 
amount of cesses levied by the State. 

That if any additional cess is imposed 
or if the amount oj cess is increased, the 
incidence of the new burden must be 
regulated according to the statute. 

This was an appeal preferred on the 


12tb of December 1905, against the 
decree of A! W, Cook, Esq., District 
Judge of Zillah Gya, dated the 19th 

I 

of September 1905, reversing the decree 
of Moulvi Mirza Bedar Bakht, Munsif 
of Aurangabad, dated the 30th of May 
190.5. 

, The facts of the case appear from the 
judgment. 

Mr. b'Kinealy {Advocate-General), 
Balms Umakali Mukherjee, Raghunandan 
P/asad and Raghu Fath Singh for the 
Appellant's, 

Babus Nil Mndhab Bose, Dwarka Nath 
Chucket butty, Akshay Kumar Banerjee, 
Mo\dvi Sped Shamsul Huda and Moulvi 
Mustafa Kh in for the Respondent. 

The JuDOMENT OF THE CODRT waS aS 
follows :— 

The circumstances which gave rise to 
the litigation out of which the present 
appeal arises may he shortly stated as 
follows;—On the 26th September 1881, 
the Defemlaut-Respondent took a per¬ 
petual mokuraii lease of the entire 
Monz ih Z'lkhini .Salempore from the Plain¬ 
tiffs-App-dlanta. A sum of Rs. 6,340 
was paid as bonus and the rent payable 
was fixed under the lease by a clause 
which runs thus :—“ At varying jamas, 
to wit, on an annual uniform jama of 
Rs. 1,680 from 1289 to 1291 (Fasli) and 
at an annual uniform consolidated jama 
of Rs. 1|585 of the current coin from 
1292 (Fasli) together with abwab, such 
as, selami for Dusserah and HoH, Purkha, 
Sair, Road cess. Public works cess, &c., 
all of which are Included in that very 
sum of Rs. 1,685.” This is the covenant 
as embodied in the kabuliyat wbioh was 
produced In the Courts below. In this 
Court, a certified copy of the leaie wai 
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allowed to be produced and an examina¬ 
tion of It shows.that the corresponding 
covenant In that document is expressed 
in identical language. 

At the time when the lease was granted 
the amount of cesses levied by Govern¬ 
ment from the zemindar was Ks. 97? 
Since then, as the an.iual value of the 
land has gradually increased, there has 
been a corresponding increase in the 
demand of the St Ate. In 1889, the 
cesses were levied froip the zemindar 
at the rate of Rs. 108-1-1 per year and 
in 1902 the amount was increased to 
Rs. 174 4-3. The PlaintiiTs Appella'jts 
commenced the present action for de¬ 
claration that they were entitled to 
recover from the tenure-holder Defen¬ 
dant the amount of cesses of Rs. 97 
which they had beer; called upon to pay 
by the Government and also for recovery 
of the sums paid. The claim was resist¬ 
ed by the Defendant on the ground tliat 
the amount payable by her in respect 
of this tenancy had been unalterably 
fixed by the terms of the contract of the 
26th September 1881 and that the 
burden of all new impositions by the 
State must be borne by the Plaintiffs 
zemindars. The Court of first Instance 
overruled this objection and made a 
decree in favour of the Plaintiffs. Upon 
appeal the District Judge has reversed 
that decision. 

The Plalntifis have ntw appealed to 
this Court, and, on their behalf, it has 
been contended that, upon a true cons¬ 
truction of the lease of 1881, the De¬ 
fendant is liable to bear the burden of 
the increase in the^ amount of cesses 
payable. Whether this contention is 
valid or not, must depend upon the terms 


of the contract between the parties. 
But, before we consider the question of 
true construction of the lease of 1881, 
it is desirable to point out that it was 
’open to the zemindar and the tenure- 
holder to contract themselves out of 

t 

the provisions of sec. 41‘of the Bengal 
Cess Act of 1880 '(See Suurnomopee v. 
Paresh Narayan (1), Skumbhu Nath V. 
Hurtosundari (2), Ashutosh Dhur v. Amir 
Molla (3) land Narmdra Kumar Ghose v# 
Gora Ghand Joddar (4). The question, 
therefore, reduces Itself to this to what 
extent have the parties contracted them¬ 
selves, out of the provisions of sec. 41 
of the Cess Act, becE^use to that extent 
only will their rights and liabilities be 
governed by the contract and, beyond 
that, the statute must prevail. 

The lea^e is described as a perpetual 
mokwnri lease which implies that the 
tenancy was permanent, heritable and 
transferable and that the rent was fixed 
in perpetuity. From this it was argued 
on behalf of the Defendant-Respondent, 
that the sum of Rs. 1,585 was the only 
sum payable by the tenant,to the. land¬ 
lord during the whole perio'd of the conti¬ 
nuance of the tenancy. It was pointed 
out that the lease describes this sum as 
the uniform anpual jama which Includes 
abivnbs of vai'ious descriptions and Road 
cess and Public works cess, and it waa 
contended that this implied whatever 
might be thp amount levied by the 
Governme/it from time to time as Road 
cess and Public works cess, the tenant 
could not be called upon to pay anything 

(1) I. L. R. 4 Cal. 576 (1878). 

(2) 11 C. L R. 140 (1882). 

(3) 3 C. L. J 337 (1900). 

(4) I. L. B. 33 Cal. 683 : s. c. 3 C. L. 

J. 391 (1906). 
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more than Rs. 1,585 annnaUy; in other 
words, it was argued that the effect of 
the agreement between the parties was 
that the tenant should take upon herself 
to pay the whole of the cesses payable * 
at the time of the contract and that, if 
the amount payable was subsequentljf 
Increased the burden pf the excess should 
fall upon the landlord. 

After a careful examination of the 
terms of the contract,,we are vlearly of 
opinion that the contract did not provide* 
that if the cesses were increased in future 
the additional burden should fall upon 
the landlord. The only reasonable in¬ 
terpretation of which the covenant in 
question is capable la that the amount 
annually payable by the tenant, namely, 
Rs. 1,585 included nhwabs, Road cess 
and Public works ce^s. No doubt it was 
a consolidated amount, but the contract 
does not provide for the contlngpncy 
which has happened, namely, an increase 
in the amount of cesses levied by the 
State. Much stress was laid on behalf 
of the Respondent upon the words “yell 
sab shjimil usi pundrali sao pachasi rupea 
menhai bil mokii Ua” and it was suggested 
that this means that Rs. 1,585 was the 
only amount which could, however the 
circumstances might alt’er, be legitimately 
demanded by the landlord fsom the' ten¬ 
ant. In our opinion, theVe is no founda¬ 
tion for the interpretation suggested. 
The word "bil mokhata’’\s well known, it 
means “according to agreement, stipu¬ 
lated, fixed or consolidated.” In Wilson’s 
Glossary, p. 87, a “ bil mokhala jama ” is 
stated to mean 'stipulated assessment’ 
and a 'bil rnoMaia/joUaA'is stated to 
mean a lease for a gross aggregate rent; 
one In which the land taxes and other 


Bibi. „ 

cesses or ahwabs are consolidated. The 
position of the word 'bil mokliUa* in 
the sentence in the lease before us, might 
even justify a literal translation “accord¬ 
ing to agreement” (that is, the lease), 
instead of the derivative rendering 'con¬ 
solidated ’ and this interpretation consi¬ 
derably weakens the contention for the 
Defendaiit-Respandent! 

The clause in question in the lease now 
before us seems, therefore, to Imply 
nothing more than this, that .Rs. 1,586 
was the total amount inclusive of abwab$ 
and cesses. There is nothing to show 
that the parties contemplated a possible 
increase in the amount of cesses leviable 
by Government, and they do not appear 
to have provided for this particular con¬ 
tingency. If so, the obvious result is 
that the rights and liabilities of the 

t 

patties must be regulated by the statute, 
only except in so far.as the contract has 
made provision to the contrary. How far, 
then, has the contract in this case made 
express provision, contrary to the statute. 
In our opinion, the effect of the contract 
is that the tenant undertakes to pay the 
whole of the cesses which were levied at 
that time, inclusive of the share payable 
by her under the statute as also the 
share the burden of which would other¬ 
wise have to be borne by the landlord 
himself If any additional cess is Im¬ 
posed or if the amount of cess is in¬ 
creased, the incidence of the new burden 
must be regulated according to the 
statute. » 

In support of the interpretation which 
we put upon the contract, reliance may 
be placed upon two well-established prin¬ 
ciples. In the first place, It is indis¬ 
putable that when an exemption is claim- 



THB CALCUTTA WttEKLY NOTES. 


167 


VOL. Xltl 


Mabanand Sahai V . Mossmav Satbddnibsa 

od from statutory liability, the contraob 
under which exemption is claimed, must 
be strictly construed against the claimant 
and it must appear from its tetnis, 
beyond the possibility of any dispute, 
that the parties ■ intended to vary the 
liability as imposed by the statute. This 
rule is especially applicable where exemp¬ 
tion is claimed froni tjaxation imposed 
by the State. No doubt, in this parti¬ 
cular instance, it wfis open to the parties 
to contracjj themselves out of the provi¬ 
sions of the statute. ' But it must be 
clearly and satisfactorily established, not 
only that the parties did intend that 
their, liability should be different fforn 
that created by the statute, but also, 
that they intended the variation to go to 
the extent now suggested on behalf of 
the Respondent. In the second place, it 
is well-established that the construction 
to be placed on a deed ought to be such 
as will render it reasonable rather than 
unreasonable and will make it just to 
both the parties rather than unjust to 
one of them [see Attwood v. Emtiy (b), 
Raxjolinson v. Cfa» ie{6)]. In other words, 
as stated by Phillips, J., in McElroy v. 
Sloope (7), a Court should always prefer 
that construction, consistent with the 
language of the deed, which will prevent 
one of the parties from obtaining an un¬ 
conscionable advantage over the other. 

Now, in the case before us, if the cou- 
tentlon of the Respondent prevails, what 
is the obvious result ? Nnder the Bengal 
Cess Act, the amount of, cesses payable 
is assessed upon the annual value of the 
land, which means the total rent actually 

(6) 1 0. B. N,S. no (1S56). 

(6) 14 M. aud W. 187 (1845)i 

(7) 47 Fed. Hep, 380, 
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payable or, assessed as reasonably pay¬ 
able during the year, by all the cultivat¬ 
ing raiyats of the land. Consequently, 
as the total amount of rent payable 
, increases, there must be a corresponding 
increase in the amount of cess leviable. 
Ib follows accordingly, that the greater 
the dfillgence and success of the Defend¬ 
ant in the enhancement of rent payable 
by the cultivating raiyats, the larger * 
will be the amount of cesses deroandable 
by the State. The contention of the 
Respondent, therefore, amounts to this— 
that the greater the pro6t she makes 
by increasing the rent payable by her 
tenants, the greater will be the addl- . 
tional burden thrown upon the landlord ; 
and it is quite conceivable that if in 
course of time, the annuaf’value of the 
land, that is, the annual profits of the 
Defendant continubusly increases, the 
increase in cesses might reach a figure 
wh?bh would absorb the whole of the 
rent receivable by the Plaintiffs. If the 
contract between the parties had ea,- 
pressly stated that their relative position 
was to be of this description, a Court 
might feel itself compelled Zo enforce the 
terms of the agreement. But when the 
lease does not expressly make a provision 
to this effect and,when a different inter¬ 
pretation 18 -ipossible aud is consistent 
with the language of the deed, we must 
decline to accept the construction sug¬ 
gested on behalt of the Respondent, the 
result of which would be manifest in¬ 
justice td one of the contracting parties. 
Wo must adhere to the just rule of inter¬ 
pretation that the words of a contract 
should be given a reasonable construc¬ 
tion, where that is possible, rather than 
an unreasonable one, and we must en> 
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deavour to give a construetion, most 
equitable to the parties, which will not 
give one of them an unfair or unreason¬ 
able advantage over the other [Clap v. 
Ballard (8)]. We feel no doubt what¬ 
ever, that the interpretation which the 
Respondent nojv put on her contract, is' 
an after thought, and is not the inter¬ 
pretation put upon it by the parties 
•when it was executed. 

The learned vakil for. the Raspondent 
suggested that at the time when the 
lease was granted, it was executed by 
way of a compromise of a dispute, and 
that there was an agreement between the 
'parties that future alteration in the cesses 

t 

should in no way disturb the jama men¬ 
tioned in thp lease. In support of this 
view he cited the 8th paragraph of the 
written statement. It is obvious, how- 

c , ' 

ever, that this can be of ,po assistance 
to the Respondent Id cannot be flis- 
puted that under the Inaian Evidence 
Act, no evidence of extrinsic circum¬ 
stances is admissible to add to, contradict 
vary or alter the terms of a deed, and 
as was observed by Lord Denman, C. J., 

4 A 

in Gosi V. Lord Nugent (9) " if there be a 
contract which has Veen reduced into 
writing, verbal evidence is not allowed to 
be given on' what pasAed between the 
parties, either before the written instru¬ 
ment was made or during the time that 
it was in state of preparation, so as to 
add to or substract from or in any manner 
to vary or qualify the written contract,” 
If evidence of negotiations was admis¬ 
sible to contradict the terms of the 
written contract the very object which 

(8) 9 Roliusoii 308 ; 41 Am. Dec. 328. 

(0) (lS33l 6 B. and Ad. 58 at p, 64. 
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the parties had in view in reducing the 
terras of the agreeme,ut into writing, 
would be completely defeated. No doubt, 
as stated in Meriam v. United Statet 
' (10), it is a fundamental rule that in the 
construction of contracts. Courts may 
look not only to the language employed 
but to the subject-matter and the sur- 

« t 

rounding ‘circumstances, and may avail 
themselves of the same light which the 
parties possessed when the contract was 
made, but* this ma^ be done with a view 
to interpret the contract and not to con¬ 
tradict it [Inglie v. Buttery (11), Mac¬ 
donald V. Longbottom (12)] In the case 
before us, if we advert to the subject- 
matter of the lease and the surrounding 
circumstances at the time of its execu¬ 
tion, it is clear that the parties did not 
intend and could not very well reason¬ 
ably have Intended that the burden of 
all additional impositions should be borne 
by the landlord, specially if this 'Imposi¬ 
tion was due to an event, the entire 
profit of which would be enjoyed] by the 
tenant. We must consequently hold 
that, so far as the additional amount of 
cesses is concerned, the rights of the 
parties must be regulated by the statute. 

The question next arises as to the 
amount which may be legitimately claim¬ 
ed by the Plaintiffs from the Defendant. 
The effect of the contract was, as we 
have already stated, that the tenant 
undertook to pay to the landlord not 
only what was at the time legitimately 
demandable frcm her as tenure-holder 
under sec. 41 of the Bengal Cess Act, 
but also the amount the burden of which 

(10) 107 U S. 437.' 

(11) 3 App, Gas. 652 (676) (1878). 

(12) 1 El, A El. 977. 
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would otherwise have to be borne by the 
landlord as zemindar. If we examine 
the provisions of sec. 41 of the Benigal 
Cess Act, we find their ultimate effect 
to be this : The cess is calculated upon 
the annual value at a certain rate, which 
in the present case, is one anna in the 
rupee. The zemindar, in the first ins¬ 
tance, pays to the Grovernment the 
amount assessed, that is, ^ of the annual 
value, subject to a deduction propor¬ 
tionate to i)ie Government revenue, which 
turns out to be of the revenue. But 
the zemindar collects from the tenure- 
holder of the annual value subject 
to a deduction of of the rent paid 
and the tenure-holder, in his turn, collects 
from the cultivating raiyats ytj of the 
annual value. The nett result of this 
operation is that if the total amount of 
cesses be taken to be -j’y of the annual 
value, the Government boars ,,’j of tlie 
revenue; the zemindar bears gig of tlie 
difference between the rent he collects 
from the tenure bolder and tlie revenue 
he pays to Government, the tenure-holder 
bears ytg of the difference between the 
rent he collects from the cultivating 
raiyats and the rent he himself pays to 
the zemindar; and the cultivating raiyat 
bears y, of the rent he pays to the 
tenure-holder. It is obvious, therefore, 
that if the rent payable by the tenure- 
holder to the zemindar is, as in this 
case, constant, the amount of cesses 
which the zemindar has ultimately to 
bear is a constant quantity and it is this 
amount which under the contract in this 
particular case, the tenant herself under¬ 
took to bear. The .tenant also under¬ 
took to pay the amount then payable 
by her under the statute which would 


vary with the annual value. As the 
annual value has now increased it is this 
item alone which has increased and the 
whole of the increase had to be paid by 
the tenant. It has been found that the 
amount of cesses payable at the date 
of thb contract was Rs. 97, and this was 
included in the consolidated sum of 
Rs. 1,585. The amount of cesses now 
payable is Rs. 174 4-3. The dlflFerence 
therefore, namely, Rs. 77-4-3 which has 
been levied by the Government from the 
zemindar, is payable by the Defendant 
tenure-holder, and this Is the rate at 
which the claim is laid in the plaint, 
although the calculations by which this 
amount is determined are not very in¬ 
telligible. The riaintifis further claimed 
damages at the rate of 25 per cent. The 
Court of first instance, however allowed 
damages at 12 per cent, only, which 
seema to us to be fair. It is clear, there¬ 
fore, that the total amount which was 
decreed by the Court of first instance is 
legitimately recoverable by the Plaintiff’s 
from the Defendant. 

The result is that this appeal must be 
allowed, the decree of the District Judge 
reversed and that of the Court of first 
instance restored, ^ This order will carry 
costs throughoo;:. 

S. C. S. ^ Appeal allowed. 
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Appeals from Appellate Decrees 
Nos. 2128 AND 2172 of 1905. 


Maclean, C, J. 
Qeidtc J. 

1907. 

12, November. 


)Syed Abdul RabChow- 

DHURY, Defendant, , 

Appellant, 

V. i 

H.,C. Eggar, and anr.. 
Plaintiffs, Res¬ 
pondents. 


CiHl Procedure Code {Act XLV of 18S2), 
sec. IfSl—Suit against mutwallia—.Sio’t ior^ 
rent—Parties—Minor—Representation 


When a suit for rent was bought 
against two persons in the capacity of 
tnutwallis, hut one of them who was a 
minor was not piopeily served and no 
guardian tor’s appointed on his behalf, 

Held —That mutwallis are trustees and 
the presence of all' of them in the suit 
was essential, and it was ptoperly dis¬ 
missed for defect of pat ties. 


These were appeals preferred on the 
iSih and 14th of November 1905, against 
the decree of Baba Puma Chandra 
Chowdhuri, Sudordinate Judge of Farid- 
pur, dated tli^ 18th of July 1905, rever¬ 
sing that of Babu„ Lalit Mohan D-as, 
Munslf of Madaripur, dated the 23rd of 
January 1905. « 

These two appeals ari^o out of two 
suits for rent described in the plaints 
as brought against “Syed Abdul Rah 
Chowdhury <fec., <fec., mutwalli for self 
and as guardian of Syed Mahomed Malia- 
bubrab Chowdhury, son of the late 
Syed Abdul Rahim Chowdhury.” After 
Plaintiff’s title to receive the rents, the 
plaints set out the position of the De- 
fendn'ts as follows:—“The Defendants 
were in possession of the putni taluk as 
mutwallis under a wakfnama of Amir- 
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unissa Kbatun, the predecessor In title 
of the Defendants.” 

Defendant, Syed Abd'ul Rah Chowdhury, 
ob^oted to the suits on amongst other 
grounds that they were not properly 
laid against Defendant No. 2 who was a 
minor, and on this point the Muusif 
round as follows. 

“The Defendants .Nos. 1 and 2 are 
described In the plaint as mutwallis, and 
are alleged to be in possession of the 
putni taluk in that capacity. . . . 

The summons has been served on the 
Defendant No. 2 and no steps have been 
taken to have a guardian appointed for 
him.” 

The Subordinate Judge agreed with 
the Muusif that the Defendant No. 2 
had not been properly represented in 
the suit and he further found that he 
had not been properly served. 

The Muusif had dismissed the suit 
on the ground amongst others of defect 
of parties. This decision was reversed 
by the Subordinate Judge on appeal and 
the suits were decreed. The Defendant 
No. 1 preferred these second appeals. 

Dr. Priya Nath Sen for the Appellant. 

Rabu Surendra Nath Guha for the 
Respondents. 

The Judgment of the Court was as 
follows:— 

Maclean, C. J.—I think this appeal 
must succeed upon one short point, 
namely, that the Plainllffs cannot succeed 
because they liave not brought before , 
the Court aH the parties who are liable 
to pay the rent. In this case the rent 
was created by a putni pottah, the date 
of which Is not given but the effect of 
which is stated in the ffrst paragraph 
of the plaint. The interest under that 
putni pottah subsequently became vested 
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In the two first Defendants as mutw illis. 
I have always regarded a mulwilli as a 
trustee. One of these mutwillis is a 
minor; he is a Defendant but no guardian 
ad litem has been appointed on his behalf, 
for the purposes of^this suit. It is found 
that the summon was not properly, 
served upon him. An objection was 
taken at the hearing that •Defeiul'ant No, 
2 , the minor, was a necessary party to 
the suit, and that •he was not properly 
represented'before the Court. lie had 
not been properly served and it appeared 
that no guardian ad Uirm had been ap¬ 
pointed on his behalf. Even then if the 
PlaintMs, in order to save the suit, had 
asked the Court to allow it to stand over 
for a short time to enable a guardian 
to be properly appointed and proper 
notice to be served on Defendant No, 2 
such an application would possibly have 
been granted. But they did not do that. 

I consider it essential that both tiie 
mutwallis who are the per.4ons liible to 
pay the rent should be bufore the Court, 
and as they were not before the Court 
the view token by the Court of first 
instance is right and the suit fails. 

Other points of some nicety were 
raised, but I need not go into them. 

Both the appeals are allowed with 
costs and the suits dismissed with costs. 

Gjiidt, J.—I agree. 

N. 0. Appeal allowed. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal prom Appellate Degree 
No. 209 OF 190G. 

Krihuna Kinkar Dotta 
and anr.. Defendants, 
Mjtra, J. Appellants, , 

Caspbrsz, j. 'v. 

1907, MaK'ANTO Bhagaban Das, 
12, November. Plainlifl’and Sus.ar Moyi 
Debi and anr, pio foimd 
Dff?ndant8, Respondents, 

* Chowlidari Act ( VI, B. C. of 1870), sec. 51 
— Resumption of cliakian land— Lessee from 
chou'hidar, rights of. 

When chowkid'ii i land is i esurnrd and 
trnnsfeiifdby the CiUec'ar to the zemindar 
the interest of the chowkidar in the land 
and, along with it, all i ights'a eated by 
him in favour pj othei s, cease 

Sec. 51 oj the Chuu’lcidai i Act does not 
sale lights cieated by the choivkidar but 
tefe's to cont’acts made by the zemindar 
in itspect of the vdlage in uh<ch the 
chotvlndaii hind or any piition oj it ii{ 
situate 

This ap('(/al is fri in rlit- docisiiin, dated 
the 8th of December 190-'), vf feibu Urnesli 
Chandra Sen, Suboulmate Judge of Bir- 
l)bum, levcrsing lii.it of B»bu Duiga Das 
Chakraburty, Mul'sif of Jlumpur Hat, 
dated- the 29ili‘if xMay 1905, and arises 
out of a suit for ^-jectnient. 

The facts of the c.tse are shortly 
these •— 

« 

Th^ disputed plots of land were chow- 
kidaii land (hie plot was settled with 
the Defendants by the Mugistiate on 
behalf of the chowkidar for a term of 
25 years from. 1293 to 1317. The other 
plot was settled with the Defendants 
by the chowkidar himself, Afterwards 

21 
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Krishna Kinkab Dutta v. Mahanto Bhagaban Dab. 
the land was resumed unde*' Act VI of 


1870, B. C,, and transferred to the zemin¬ 
dar, the Maharaja of Biirdwan. The 
Plaintiff claimed title as putnxdar as 
well as under a fresh settlement in res' 
pect of the resumed lands from tho 
Maharaja. The Munsif had decreed the 
suit in regard to one plot but dismissed 
It as regards the other plot. There was 
an appeal and a cross-appeal to the 
Subordinate Judge resulting. In a decree 
in favour of the Plaintiff for possession 
of both plots. 

Babu$ Digamhur ChaUerjee and Go- 
bind Chandra Dey Roy for tiie Appel¬ 
lants, 

Babui Lai Mohan Das and Suremha 
Krishna Dm for the Respondents. 

The Judgment op the Ooubt was as 
follows:— 

The main question argued before us 
refers to tlie construction to be put on 
the last words of sec. 51 of Aet VI 
(B. C.) of 1870. Under sec. .50 of tho 
Act, the Collector is autijoriz-d to make 
a transfer of resumed ciiowkidari land 

* i » 

to the zemindar. Sec. 51 says that the 
transfer shall be suliject to the amount 
of assessment mentioned in the deed of 
transfer which is to be in the form pres¬ 
cribed in Sch. C of the Act.and ‘‘subject 
to all contracts heretofore made in respect 
of, under, or by virtue of, which any 
person other than the zemindar may have 
any right to any land, portion *of his 
estate or tenure, in the place in which 
such land may be situate.” 

The contention before us is that the 
words quoted above reserve the rights 
created by the chowkidar whose land is 
resumed in favour of a third person. 


We are of opinion that this contention 
is not sustainable. The words evidently 
refer to a contract made by the zemindar 
in' respect of the village in which the 
chowkidar! laud or any portion of it is 
situate. This has b6en the view taken 
_.in a series of cases decided by this Court 
and the form as given in Sch. C conforms 
with the view that has been taken in 
tiieso cases. Tiie last words of the form 
are “8.rbject to all ontrajts binding the 
said—in respect of any landc, portion of 
tho said—situated within tho said village.” 
The section ovidoutly refers to contracts 
in the nature of piitnies or mokrarii 

t 

created by the zemindar himself in favour 
of third peisons. If the transfer is made 
to tho zemindar and the zemindar has 
already granted a sub-lease of the entire 
village including the chowkidar! land, the 
subdesaeo would be entitled to the benefit 
of th.3 transfer made by the Collector 
under the Act. It would go against the 
princi[dc of tlio Act itself and the well- 
known status of clinwkldars if we are 
to I'lOld that tho rights created by the 
chowkiiiar would subsist notwithstand¬ 
ing the transfer by the Collector by 
virtue of tho provisions contained in sec. 
51 of tiie Act. A chowkidar is in pos¬ 
session of chowkidarl land for the pur¬ 
pose of certain services and his interest 
is llmiled to the period during which he 
serves the estate or the zemindar. As 
soon as his service ceases, his right to 
the land ceases. The grantor ceasing to ' 
have right iir the land, the grantee must 
necessarily cease to have right under any 
grant made bj the grantor. 

We are, therefor,e, of opinion that, 
both on principle and on the oonstruotion 
of sec. 51 of Act VI (B. C.) of 1870, 
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leases created by the ohowkidar must be 
held to have ceasdd upon the transfer by 
the Collector of the land to the zeminiar. 
Our judgment with respect to this point 
will cover both the plots A and B which 
are the subject of dispute in this case. 

\ 

As regards plot A, a further contention 
has been raised, immsly^ that l^he Magis¬ 
trate of the district having granted a 
lease for 25 years in favour of the Appel¬ 
lants, thei^ are entitled to rely on that 
lease in any suit for ejectment by the 
transferee from the Government. It 
does not however appear that the Magis- 
trate^or the Collector had any powei* to 
grant such a lease^ and it would seem 
from the wording of the lease itself that 
the Magistrate or the Collector intended 
to act on behalf of the chowkidar. If 
that is so, the grilnt cf a lease by the 
Magistrate or the Collector could not be 
of any use as against (ho tiansferce. 
The Magistrate or the Collector stood in 
the same position as the chowkidar him¬ 
self. And then kgaiu if the lease be 
coDsidered as one created by the chowki¬ 
dar himself, the lease is void for non¬ 
registration inasmuch as it was executed 
after the Transfer of Property Act came 
into force. For these reasons, we are of 
opinion that this appeal must fail and 
It is accordingly dismissed with costs. 

N. G. Append dismissed. 


required to furnish security for Defotidants 
costs. 

The provisions of sec. 380 of the Civil 
,Ptocedure Code cannot apply to the cast 
of a person to whom permission has been 
granted under sec. 1^10 of the Godi to sue 
as a' pauper, as the efect of an order 
requiting such a person to furnish security 
for the Defendant’s costs would be to render 
nugatory the order under sec, 410 , 

In making an order under see. 380 of 
the Civil Procedure Code against a Plain^’ 
tiff ivho had been permitted to sue as a 
pauper, the Court acted in the exercise 
of its jufisdiction illegally and with 
matfiial itregularity. 

Nusserooddken Biswas v. TJjjdl Biswas 
{\)teliedon. 

i 

This w^s a rule, granted on the 5th 
cf August 1007, against an order of 
Babu Earn Lai Das, Subordinate Judge, 
Ist Court, Patna, dated the 16th of July 
1907, directing the Petitioner to furnish 
security of lls. 800 within a month for 
the costs of the suit instituted by her 
against the opposite party. . 

f 

The facts of the case are fully set 
out in the judgment. 

Babus Baidya Nath Duita and Chandra 

Bek/nir Pi osad’Singh for the Petitioner. 

• 

Alotdvi Syed • Shamsul Huda for the 
Opposite Party. 


[CIVIL REVISIONAL JURISDICTION ] 

Bulk No. 2480 op 1907. 

Brett, J. MussAifAt Hafuan, 

Holmwood, J. Petitioner, 


1907. 

22, November. 


V. 

Abdul Karim, Opposite 
Party. 


Civil Procedure Code {Act XIV of 1882), 
secs. S80, 4 IO—Pauper Plaintiff, if can be 


■ The JudgsIent of the Court was as 
follows;— 

The present rule is directed against 
an order passed on the 13th of July 
1907 by the Subordinate Judge of Patna 
under the provisions of sec. 380, C. P. C., 
requiring the present Petitioner to fur- 


(1) 17 W. R, 88 (1871). 
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nish security to tiio extent of Rs. 800 
witliiu a month for the payment of any 
costs incurred or likely to be incurred 
by tlie Defendant in the suit which^ 
lias been instituted by the Petitioner. 
It apyjears that tlie Petitioner wlio is 
a woman instituted a suit against the 
opposite party claiming to bo entitled 
as bis wife to a certain amount of money 

as dower, and that when she instituted the 

« 

suit she put in an apfillcation for permis¬ 
sion to be allowed to bring the suit as a 
pauper, An enquiry was, in consequence, 
made into that application with the result 

f 

that an order was finally passeil under 
the provisions of see 410, C P. C , grant¬ 
ing the application and permitting her to 
pros'^cuto t‘iie suit as a pauper. After 
that application had been, granted, the 
application which leu to the order which 
is the siioject of the present rule was 
put in by the Defendant, the opposite 
party, asking the Court to require the 
Petitioner under the provisions of sec. 380 
to furnish security for costs. That ap¬ 
plication was supported by an afDdavib 
which contains certain allegationt to the 
effect that the woman was a person of 

i • 

immoral character, that she never was 
the wife of the Defendant and that she 

4 t 

was supported in the case, by two touts 
of the Patna Bar, In reply to that 

I 

affidavit the Petitioner filed a counter¬ 
affidavit denying the truth of the allega¬ 
tions made in the Defendant’s affidavit 
and stating tliat she was ‘not in a 
position to give security for the costs 
In the sun. 

The Si'l’urdlnate Judge on a considera¬ 
tion of i/ic-se two affidavits has recorded 
the following order Having carefully 
considered all the circumstances present¬ 


ed to me I think I ought to exercise 
discretion In favour Of the Defendant. 

It is therefore ordered that the Plaintiff 
do furnish security to the extent of 
lls. 800 within a month- In default the 
suit will be dismissed with costs.” After 
that order had been passed the Petitioner 
applied to this Court and obtained a rule 
calling on the opposite party to show 
eauso why that order should not be set 
aside. 

In support of the application it has 
been contended, and we think fairly con¬ 
tended that the effect of the order passed 
by the Subordinate Judge unde/ the 
provisions of sec. 380, C. P. C, is to 
render nugatory the order passed under 
tlio provisions of see 410 of the Code. 

The learned vakil who has appeared in 
support of the application has invited our 
attention to the case of Nusserooddetn 
Biswas V. Ujjid Bisioas (1), and has 
pointed out that a similar view was 
taken by the learned Judges who tried 
that case, though that case was (to a 
certain extent) not quite on all fours 
witii the present. In that case the order 
under sec. 380 had been passed with 
reference to an Appellant who had been 
allowed to appeal as a pauper. And the 
learned Judges say in effect that to 
allow an order for security to be passed 
on such an Appellant, would be practi¬ 
cally to render nugatory the order passed 
allowing him to appeal as a pauper, and , 
they go on to,add that la their opinion 
the provisions of the section of the Code 
then in force which corresponds with 
sec. 380 of the present Code were so In- 
consiafent with the provisions of the Code 
dealing with suits and appeals by paupers 

(1) 17 W. R. MUWl). 
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aa to, In tbelr opinion, support the view 
that the provisions of sec. 380 were not 
applioable to suits or appeals brought 
by paupers. It has been argued on the 
basis of this decision that in the present 
case the Subordinate Judge in passing 
the order demanding security from tiie 
Petitioner either exescised a jurisdiction 
not vested in him by law or acted in 
the exercise of his jurisdiction Illegally 
and with material irregularity.^ 

In support of the order it has been 
argued that the Subordinate Judge was 
not prevented by the fact that the 
Petitioner bad been permitted to sue as 
a pauper from requiring security from 
her under the provisions of sec. 380, and 
the learned vakil has gone so far as to 
suggest that as the order for security 
is one within the discretion of the Sub¬ 
ordinate Judge we ^s a Court of revision 
ought not to Interfere with it under the 
provisions of sec. 622, C. P. C. In our 
opinion this contention cannot prevail. 
The provisions of’sec. 622 certainly give 
to this Court full powers to interfere 
if we are satisfied that the lower Court 
has either exercised a jurisdiction not 
vested in it by law or has acted in the 
exercise of its jurisdiction illegally and 
with material irregularity. In this case 
we think that the view which this Court 
took in the case on which the learned 
vakil for the Petitioner relies is one 
which we should adopt* and that the 
provisions of sec. 380 cannot be taken 
to be applicable to the case of a person 
to whom permission has been granted 
under the provisions of sec. 410 to sue 
as a pauper. We’think therefore that 
the Subordinate Judge, in passing the 
orders which he passed under sec. 380, 


WEEKLY NOTfib. 

C. P. C., and which had the effect of 
rendering nugatory the jurisdiction which 
he had exercised under the provisions 
of sec. 410 of the Code, acted in the 
exercise of his jurisdiction illegally and 
. with material irregularity and that his 
order under sec. 380 of the Civil Proce¬ 
dure Code must be set aside. 

In the present case the learned Sub¬ 
ordinate Judge has refrained from giving 
his reasons for pabsing the order under 
sec. 380, but after reading the two affi¬ 
davits we think that the materials before 
him were not sufficient to justify tli^t 
order. We, therefore, direct that the, 
rule be made absolute and that the order 
passed under sec. 380 requiring the Peti¬ 
tioner to furnisli the security beset aside. 
The Petitioner will recover costs of this 
proceeding from the' opposite party. We 
fix the hearin'g fee at two gold mohurs. 

N. G. Hule made absolute. 

[CIVIL REVISIONAL JURISDICTION.] 

Role No. 1829 of 1907. 

• Tilak ChAjd Lahuthy, 

Rampini, C. J. , Petitioner, 
Shabfuddin, J. V . 

1907. , The East. India Ry. 

27, August.’ Co. and another, 

J Opposite Party. 

Railways Act {JX of JS'JO), secs. 77 and 
IJfO—Goods lost in transit—Notice of claim 
•—Suficient notice. 

Notice of claim for goods lost in transit 
given to Railway Company A., with whom 
they weie originally booked is not svjffi- 
dent notice tyithin secs. 77 and I 4 O of 
the Railways Act to Railway Company B. 
on whose line the goods were subsequently 
lost. 
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Tdb East Indian Railway Company v. 
Jetdmdll Ramanand (1) followed. 

Application for revision of an order 
of the Subordinate Judge of Diuajpur, 
exercising the powers of a Court, of Suiall 
Causes, dated the 16th of March 1907. 

The facts of the case material to this 
report appear from the judgment. 

Babu Munindra Nath Bhattachaijee for 
the Appellant. 

Babus Lai Mohan Das and Mahendra , 
Coomav Mitra for the Opposite Party. 

The Judgment of ti}e Court was as 
follows:— 

This is a rule, ca'iling upon the opposite 

partv to show cause why the decree of 

the Subordinate Judge of Dii»ajpur, 

passed in the exercise of his powers of 

a Court of Small Clauses and''dated the 

1 . 

16th March 1907, should not be set aside 
on the ground that the notice to the 
Defendant, opposite party, was in accord¬ 
ance with the provisions of sec. 77 of 
the Indian Railways Act. 

The facts are as follows; it appears 
that certain*goods were booked'on the 
13th February 1906, from station Jaipur 
on the Rajputna Malwa Railway. These 
goods were to be delivered to the Plain- 
tiflf at Diuajpur station on the Eastern 
Bengal Railway; but they never reached 
the Petitioner. The Petitioner there¬ 
fore applied to the Rajputna Malwa 
Railway Company and carried on for 
some time correspondence with them. 
Ultimately the East Indian Railway 
Company on being referred to admitted 
that the goods bad been^ received by 
them on the 14th February 1905, but 
that they had gone astray. 

(1) 1. L. R. 26 Bom, 669 (1902). 


The Petitioner then sued the East 
Indian Railway Compaby who defended 
the ii>uit on the ground that no notice of 
, claim was ever given to them under the 
provisions of secs. 77 rand 140 of the 
Indian Railways Act. The Small Cause 
dourt Judge held that as the notice of 
claim must be givsn within six months 
and as no such notice was given, the 
suit was. barred by the special law of 
limitation^ and it accordingly^ dismissed 
the suit. 

The Plaintiff has obtained this rule to 
show cause why the decree of the Small 
Cause Court should not be set ^side. 
He contends that the notice given to the 
Rajputna Malwa Railway was sufficient 
and that the suit is accordingly not 
barred by limitation: and furthermore, 
that the East Indian" Railway Company 
admitted that they received the goods. 

We think, however, that we must hold 
on the authority of the case of The Bast 
Indian Railway Company v. Jethmull 
Ramanand (1), that the notice to the 
Rajputna Malwa Railway Company was 
not sufficient notice of claim to the East 
Indian Railway Company under secs. 77 
and 140 of the Railways Act and that 
although the East Indian Railway Com* 
pany admits the receipt of the goods and 
that they wont astray on their line, the 
suit being barred by limitation, there 
can be nd decree given against them. 

The rule is discharged with costs, two 
gold mohurs. 

N. G. Rule discharged. 

(1) I, L 11. 26 Bom. 069 (1902). 
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No. lA OF 1907. 

Mahima Cqandra 
Sirdar, Plaintiff, 

V. 

Kali Mandol and 
another. Defendants. 

Provincial Small Cause Courts Act 
1887), secs. 16f 32 {'2,)—Civil Procedure Code 
(dc< XIV of 1882),''sec. GlfOB-Institution 
of a suit before a Munsif e.rercising Small 
Cause Court powers up to a certain value — 

Trial by his 'successor invested witfi higher 

0 • 

powers. 

Where a suit for tecovery of a sum of 
Be. 70 was instituted in the Coui t of 
a Aljunsif exercising Small Cause Cfourt 
powers up to Rs.^ 50 and subsequently 
during the pendency of the suit the Munsif 
was transferred and the substantive Munsif 
who succeeded him had powers of a Small 
Cause Cowt up to'Rs. 100, 

Held— I'hat the suit should be tiied as 
if the powers of the Cowt lemaiued the 
same as they were xvhtn the suit was 
instituted. 

Thla was a reference under sec. 640B 
of the Civil Procedure Code made on 
the Gth of March 1907, by Mr. A. W. 
Cook, District Judge of Jessore, for the 
consideration by this Court of the case 
tried by the Munsif of Bongong (Babu 
Amulya Churn Ghose) as the Judge 
doubted whether tlie proceeding was iu 
aocordanoe with the law. ^ 

The facts appear from the judgment. 

No one appeared on this Reference. 

The Judgment op the Court was as 
follows;— 

Rampimi, C. J.—This is a reference 
under sec. 646B by the District Judge 
of Jessore. 

The facts are that a money suit in 


167 j 

which the claim was for Rs. 70 was 
instituted in the Court of Babu H. L. 
Sinha, Officiating Munsif of Bongong, 
who had Small Cause Court powers up 
to Rs. 50. Before the trial of the suit 
commenced the officer for whom Babu 
H. L. Sinha was acting returned, and 
Bab-u II. L. Sinha was transferred. The 
substantive Munsif of Bongong had Small 
Cause Court powers up to Rs. 100. Ac; 
cordingly relying on the provisions of 
sec. 16 01 Act IX of 1887, which bars 
the trial of a suit cognizable by a Court 
of Small Causes by any other Court 
having jurisdiction within the local limits 
of the jurisdiction of the Court of Small 
Causes by which the suit is triable, he 
tried the suit as a Small Cause Court 
suit. I 

The Defendan'-s against whom a decree 
was given, applied fo the District Judge 
in revision. /Phe District Judge has re¬ 
ferred the case to us. He relies on the 
provisions of sec. 32 [2) of Act IX of 
1887 : and the cases of Z/a»i Kammaya 
V. Ilaii Venkaya (1), Kanan Nambiar 
V. Anantan Nambiar (2) aud Shambhu 
Dhanogi v. Ramvithu (3). , 

Sec. 32 {2) provides thAt the jurisdlc- 
tlou of a Court before which a suit is 
instituted is not affected by a change 
in the powers of the Court after the 
institution tf the suit. 

The substance of the rulings relied on 
by the Judge is, as he says, that a case 
started as aij ordinary money suit cannot 
be tried subsequently as a Small Cause 
Court suit, although the Court in which 
the suit wa instituted may subsequently 
be invested with sufficient powers to try 
the suit by the Small Cause Court pro- 

(1) I. L. R. 26 Mad. 212 (i:>03). 

(2) . L. R. 29 Mad. 124 (1905). 

(3) I. L. R, 28 Rom. 244 (1903). 


Ramfini, C. j. 
Sharfuddin, j. 
1907. 

19, August. 
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cednre. The Judge goes on to say :— 
“The present case is not exactly parallel 
to the cases in //a»t Kammaya Uaii 
Venkaya (1) and Sh'Wibhu Dhanaji v. 
Romwithu (3) which contemplate the 
extensicn of the powers of the same 
officer during the pendency of the sirlt, 
“The casein Kunan'Namhiar v. Anan- 
<an Namhiar (2), however, refers to the 
transfer of an original money suit to 
another officer, whose powers under the 
Small Cause Courts Act were sufficient ' 
to enable him to deal with the case by 
summary procedure. It was ruled that 
having been instituted as a regular 
money suit, it must remain such and be 
tried under the ordinary procedure. The 
ruling in Hiiri Kammaya v. Ilari Ven¬ 
kaya (1) is cited and followed. The 
principal ground for the decision in 
Hari Kammaya v. Ilari Venkaya (1) 
appears to be that the parties should mot 
be deprived of their power of appeal, 
which they have so long as the suit 
is dealt with under the ordinary proce¬ 
dure. The same principle will hold good, 
whatever the changing circumstances be, 
e.g., the transter from one Court to 
another, or the increase in the power of 
the same officer during the suit, or the 
change in the officer presiding in one 
and the same Court. If ' this be so, 
then in the present case, the Defendants 
have been deprived of their right of 
appeal by the procedure. adopted in 
disposing of the case. It seems to me 
therefore that the Munsif, Ist Court, 
Bongong, was wrong in disposing of the 
case under .Small Cause Court procedure 

(1) ] f, It. 26 Mad. 212 (1903). 

(2) I. U. L. 29 Mad. 124 (1905). 

(8) I, It. R. 28 Bom. 244 (1903). 


and I accordingly submit the record 
under sec. G46B of the »Civll Procedure 
Code.” 

We consider that the views of the 
District Judge are correct. The word 
used in sec. 32 (2) is “Court." As In¬ 
terpreted, and we think correctly in¬ 
terpreted, by the rulings cited by the 
District Judge, it lays down that when 
a case is instituted in a Court which has 
certain'powers, it must be tried by that 
Court irrespectively of any sfibsequent 
increase in those powers. The present 
suit was instituted In the Court of the 
Mupsif of Bongong, when that Court 
had only Small Cause Court powers up 
to a limit of Rs. 50. ' By the return of 
the substantive Munsif of Bongong, the 
powers of the Court were Increased to 
R'’. 100. But under sec. 32 (^), we 
think the suit should have been tried, 
as if the powers of the Court remained 
the same as they were wlien the suit was 
instituted. 

We must therefore set aside the decree 
of the Munsif of Bongong and remand 
the suit to him for retrial. 

We return the record to the District 
Judge of Jessore. 

Sharfuddin, J. — I agree. I consider 
the District Judge is right not only on 
the authority of the rulings he has 
quoted, but also under the provisions of 
33 of Act IX of 1887. (Provincial Small 
Cause Courts Act). Under this section 
a Court invested with the jurisdiction 
of a Court of Small Causes is to be 
deemed to be different from the Court 
exercising ordinary jurisdiction in suits 
of a civil nature which are not cognizable 
by a Court of Small Causes. In the 
present case the substantive Munsif 
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A Bill has bmn introduced into the Viceroy’s 
Council to coMSolldare and .amend tlie law for the 
limitation of suits and for other purposes. The 
Bill Is intended primarily tp remedy hardship to 
some mortgagees caused by the recent, decision of 
the Judicial Committee In tlie case of Vusuifev Pillai 
V. K. S. S'inivam Pillai, reported at p. 1005 of the 
last volume of our reports, to piake some amend¬ 
ments auxiliary to the Code *of Civil Procedure Bill 
which is now before the Counoil, and further, to amal¬ 
gamate in nne enactment the various Acts in which 
the law of limitation is at present scattered. 


We note with satisfaction that the Government 
has losMio rime in extending relief to the mort¬ 
gagees who, labouring under the impression that the 
period of limitation for instituting suits on their 
mortgages was 60 years instead of 12 years, have 
not or did not bring their suits within 12 years, i.e., 
the period of limitation as prescribed iij Art. 132 
of the Limiia'ion Act. The Bill provides that in 
parts of the country where the 60 years’rule pre¬ 
vailed the mortiiHgees, whose claims are barred under 
the 12 yiirH’ role of limitation as liid down in the 
decision Ilf ne Pnvy Council, will be allowed two 
years’ period of grace to institute their suits. Also 
that th' ne Miijis which have been dismissed as being 
barred ly I mcation since the date of the Privy 
Council dei'ision should he restored. 


In this connection we draw attention to a para- 
graph whii'ti appeared at p. ccci of the last volume 
of this journal, where we referred to the hardship 
that resulted to the mortgagee in consequence of the 


Full Bench decision in Balaram v. Mangta, 11 C. W. 
N. 969, a case from Samhalpur where formerly 
the 60 years’rule prevailed. Surely tlfs mortgagee 
was, as we then said, " In no way responsible for 
the chaflge of j.iirisdiotion brought on by the Parti¬ 
tion of Bengal.” Although the provision in the 
Schedule for the extension of the Bill to the 
Samhalpur district will furnish relief to suitors 
whose suits may have been dismissed since the 
22nd of July-(the date of the decision of the Judi¬ 
cial Committee) yet it makes no provision in the case 
of those whose suits have been dismissed prior of that 
date in accordance with the views of the Calcutta 
High Court, since the tvnsfer .of Samhalpur to 
Bengal. The Full Bencii deeision In Balaram v, 
Mangta is,a case in point in which the mort¬ 
gagee’s ^nit was dismissed only six days before the 
date fixed In the Bill. We would therefore suggest 
that the provision of the Bill should bo made 
ap[)licable to cases of the kind in the Samhalpur 
district from the date of Partition of Bengal. 


We invite attention to the case of Ram Narain 
Roulh V. Lai Das Routh, decided by their Lordships 
Mookerjee and Caspersz, ,JJ., a report of which 
appears at p. 55 of the current volume of this 
journal. Their lordships held that when a person 
having an interest in a tenure or holding advertised 
for sale, makes a deposit under sec. 171, Bengal 
Tenancy Act, h* is not in all cases entitled to get 
delivery of possession of the tenure or holding saved 
from sale ty his deposit by an application to the 
execution Courf in which the deposit is made ; he can 
only get delivery of possession by such application 
as against the defaulting judgment-debtor, but not as 
agaipst a stranger to the execution proceeding who 
happens to be in possession of the tenure or holding. 
The reasons assigned by their Lordships are that 
when such a stranger will dispute the title of the 
depositor to make the deposit under sec, 171, Bengal 
Tenancy Act, it is hardly conceivable that the 
execution Court should decide the dispute which is 
between persons neither of whom is a party to the 
suit and further that under sec. 62 of Act VIII,' 
B. C. of 1869, which is replaced by see. 17 of the 
Bengal Tenancy Act, the depositor was declared to 
be entitled to obtain immediate possession of the 
tenure of the defaulter on applying for the same, 
whereas sec. 171, Bengal Tenancy Act, simply says 

. 41 



xlll 


THE CALCUTTA WEEKLY NOTES. 


|VOL. XII. 


that the depositor “ shall be entitled to possession 
of the tenure or holding <fec.” 

r/lBK LANGtJAGB OF BKC. 171, BENGAtj TeNAKCF AcT, 
kl no doubt ambiguous in so far as it does not say 
by what procedure the depositor will get possession. 
The words used are " he (t.e., the depositor) shall 
be entitled to possession of the tenure or holding.” 
But it seems to ifs that having regard J;o the fact 
that the object of the provisions in see. 171, Ber.gal 
Tenancy Act, is to enable a person having an in¬ 
terest in the tenure nr holding which will be void¬ 
able upon the sale of the tenure or holding to save 
his interest by prevonring the sale of the tenure or 
holding and at the same time to avoid unnecessary 
delay and multiplicity of actions, the Legislature 
did not by these words Intend that the depositor 
will have to bring a regular suit to got po' -e‘" ion. 
According to this decision, the same words ” shall 
be entitled to possession,” wiil have to be inter¬ 
preted in different ways according as the possession 
is sought against the defaulting tenant nr a third 
person, who of course bolds possession of the tenure 
or holding advertised for sale, by some title derived 
from the defaulting tenant. For if the third person 
claims possession adversely to the defaulting tenant, 
he can in no way be bound by, the order of the 
execution Court delivering possession to t)ie depositor. 


It is said that by the change of banodage in 

sec. Ill, the procedure for getting possession under 

Act VIII, B. C. of 1869, has been changed. But it 
might as well be argued that if the Legislature 
meant to enact that the depositor will have to bring 
a regular suit to get possession in certain cases. It 
would have used-^appropriate words indicating its 
meaning At the time when sec. 171 was enacted 
the Legislature knew that the. depositor gets dell- 
verv of possession by an application to the execu¬ 
tion Court and so if the Legislature intended to 
change or modify that procedure is it not reasonable 
to suppose that the Legislature would Ijave express¬ 
ly said so ? • 

As TO THE INArPROPBIATENESS OF THE EXECDTION 
Court investigating into the focus standi of the 
depositor to make the deposit unde/ sec. IW, at' 
the instance of a third party, all we can sajr la that 
Buoh investigation becomes incumbent upon the 
execution Court when the judgment-debtor or the 
decree-holder questions the title of the depositor to 
make the deposit. When the third party raises the 
nuestloD, the investigation need not be more lengthy 
or complloftted. All that the Court has to see is 
■ whether the depositor has an interest in the tenure 
or holding advertised for sale, which will be voidable 
upon the sale; but the Court need not pause to 
Crider the respective claims of the depoeltor and 
the third party to make the deposit. Admittedly 
the third party hae not made the deposit so the 


tenure or holding would have been sold with the 
result that the third party’s interest in it, would have 
been avoided but for the deposit made by the 
“depositor” who asks for delivery of possession. 
Certainly the third person cannot complain of any 
Injury to himself by reason of the deposit. The 
\nere fact of his having a right to trvke the deposit 
under sec. 171, will nr,, disentitle another person 
having a similar right who by the exercise of due 
dihgence makes the deposit before him, to get pos¬ 
session from the Court. The only q lestion the 
Court will have .to decide is, whether or not the 
person who made the deposit is entitled to lio so 
under see, 171, whether the locus st'indi of the 
depoaitcr is qiiestionesl by a party to the suit or a 
third person It is not necessary for the Court to 
determine whether the t.bnd person has a better 

title to make IItP lie''isit, for admit.ily be did not 

take any steps to make the dsposit at the proper 
time. 

ilotE8 ct 

BNGLISH LAW COURTS. 

COUKT OF APPEAL.—iYewman v. A. d- S. Oaiti 
Before Lord Justice Vaughan Williams, SirOoreh 
Barnes, President, and Mr. Justice Bigham. 22nd 
October 1907. 

Understudy, employment as—Right to play the prin¬ 
cipal’s part in latter’s absence. 

Defendants, the Managers of the Vaudeville Theatre, 
London, and the Plaintiff Ethel Newman, an actress, 
entered into a written contract to the effect that the 
“ Managers engage the 'said artiste for the run of 
the play to follow The Catch of the Season, at the 
said theatre to understudy Miss Edna May com¬ 
mencing on or about the 24th March 1906 and the 
said managers agree to pay weekly to the said artiste 
the sura of £4 inclusive and an extra salary of £1 
per performance for every performance that the said 

artiste shall play Miss Edna May’s part. 

And the said artiste agrees to perform to the best 
of her ability upon the above conditions. The 
rehearsals prior to and during the continuance of this 
engagement to be given free. And the said artiste 
agrees not to appear at any place of publlo ehtter- 
tainment at any time during her engagement by 
the said managers without the written Consent of 
the said managers or their representatives and further 
agrees to read aud conform to the rules and regu¬ 
lations governing the said Vaudeville Theatre.” The 
Plaintiff alleged that in fulfilment of this engagement 
she acted at a number of matinees and on other 
ocoasions when Miss lldna May was absent. On 22nd 
September 1906 when Miss Edna May finally left the 
theatre Plaintiff played her part for a fortnight; bat 
early in October she received notice that Miss Phyllis 
Dare would take Miss Edna May’s part at the next 
performance. The Plaintiff reused to understudy 
Miss Dare and brought this action In which the ques* 
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tion arose whether u^oq the above agreement the 
Plaintiff as “ understudy ” had the right to play the 
part of Miss May when absent; or whether the Defen¬ 
dants warranted to the Plaintiff that Miss May would 
act the part contemplated daring the run of the piece 
and as Miss May had not done so, the Defendants 
were liable in damage" to the Plaintiff. Both 
questions were decided agaliist the Plaintiff. Lord 
Justice Vaughan Williams said that upon the face 
of it the term “ understudy ” was used in the theatri¬ 
cal profession and the evidence given in explanation 
of it showed that it did not-iniply^any ri^ht in the 
understudy to play the part of the principal actor 
or actress in the latter’s absence, his or her obligation 
and right being simply to be refidy to do so If called 
upon by the management, 

Mr Montague Lusli, K, C., apd Mr. 'Colam for 
the Plaintiff. 

Mr. C F. Gill, K. C., and Mr. A. H. McGardie 
for the Defendanis. 

•privy council. 

[Appeal from Bsngal.] 

Lord Halsbort. 

Lord Macnaghtbn. Bishun Chand Bachhoat, 
Lord Atkinson. (Petitioner), Appellant, 

Lord Collins. v. 

Sib Artbor Wilson, Be/oy Singh Dudhubia, 

1907. Respondeat. 

10th December. 

Leave to appeal—Substantial question of law-— 
Sec. S17 of the Civil Procedure Code—High Courts 
not unanimous in its construction. 

This was an application for speoiSl leave to appeal 
under the following circumstances;— 

On 22nd May 1901, the Petitioner purchased for 
the sum of Rs. 12,000 a house at Baluchar at a sale 
held in execution of a decree made on 1st September 
189G, by the Calcutta Small Cause Court against one 
Chattraput Singh in favour of the firm of Tara 
Chand Hakin Chand. On 2ud June 1895, the father 
of the Respondent also obtained a decree against 
Chattraput Singh from the High Court at Calcutta 
(Original Side). The Respondent desired to execute 
that decree by attachment and sale of the said 
house. He, however, having failed to set aside the 
said sale to the Petitioner by summary proceedings, 
instituted a suit in the Court of the Subordinate 
Judge of Murshidabad, on 30th September 1902, 
against the Petitioner to obtain a declaration that 
the sale to him was fraudulent and that he had pur¬ 
chased the said house benami for Chattraput Singh. 
The Petitioner in defence denied the fraudulent and 
benami nature of the puroha8e*and pleaded inter cdia 
that the suit was barred by secs. 317 and 295 of 
the Code of Civil Procedure. On 26th May 1904, 
the Subordinate Judge delivered judgment and 
decided that the purchase money came from the 
Petitioner’s firm; that nevertheless the inference 
to be drawn from all the olroumstances was that the 


purchase was benami for Chattraput Singh and that 
the suit was not barred by either of the above- 
mentioned sections of the Code of Civil Procedure. 
A decree was accordingly made. Against that 
decree the Petitioner appealed to the High Court of 
Judicature at Fort William in Bengal, which, on 
16th April 1907, delivered judgment and affirmed 
the judgment and decree of the Subordinate Judge. 
On 30th May 1907, the High .Court rejected the 
Petitjoner’a application to .appeal to His Majesty in 
Council against the last-mentioned decree. The 
following were th*e terms of that order: “ This is 
an application for a certificate that the case is a fit 
and proper one for appeal to His Majesty In Council. 
The amoynt in dispute is well over Rs. 10,000 and 
the decree appealed against Is one of affirmance. 
• The Petitioner must therefore make out that the 
appeal involves some substantial question of law. 

“ The suit was one to set aside a sale in execution 
of a decree on the ground that it was fraudulent 
and both Courts have found that It was a fraudulent 
sale and set it aside. It is contended'that a sub¬ 
stantial question of la‘w arises In relation to sec. 317 
of the Code of Civil Procedure, and that this seotloa 
is a bar to the suit. Dr. Rash Bhhary Ghose, who 
appears for the- applicant, has, with his usual 
fairness, stated that^ when the matter was before the 
Court he telt, having regard to the decisions of this 
Court, that 'beyond mentioning the point he could 
not»properly occupy the time of the Court by argu¬ 
ing it. There certainly was no serious argument 
before us and this possibly accounts for the some¬ 
what summary manner in which the point was dealt 
with in the judgment sought to be appealed against. 

"Apart however from any such consideration It is 
difficult to appreciate how any substantial question 
of law *8 involved upon thoffacts fbund in the judg¬ 
ment so far as sec. 317 is’concerned. 

"The finding of tact is that the sale was a fraudu¬ 
lent one. The ground of the present suit is fraud 
and is not the ground mentioned In the section. 

“ The other substantial question of law which 
is suggested is that the Plaintiff is not entitled to 
maintain this siit because he would not be entitled 
to any share in the sale-proceeds under sec. 295 of 
the Code of Civil Procedure. That point was not 
.raised until, reply; it was not seriously urged in 
argument:. If the Appellant had considered it a 
substantial question of law one might reasonably 
have expected that it would have been urged in the 
opening of the appeal. I do not think It Is a substan¬ 
tial question of law within the meaning of sec. 596,’’ 

Mr. DeOruyther for the Petitioner.—Both Courts 
in India have concurred in finding that the purchase 
money was in fact paid by the Petitioner. The 
finding that the said sale was fraudulent and benami 
is an inference drawn from the clrcumstanoe in 
regard to which the High Court in their judgment 
state " taken separately the various incidents in con¬ 
nection with the sale and the subsequent dealing 
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with the house to which we have referred might not 
have been suflScient to warrant the conclusion of the 
lower Court, but taken collectively they disclose a 
reasonably clear case of fraud and dishonesty.” 
That shows that the finding is not one of fact 
but an inference from facts found. The suit is 
barred In law by secs. 317 and 295 of the Code 
of Civil Procedure; and although the High Court 
at Calcutta has construed sec. 317 against the con¬ 
tention of the Petitioner, tfiat construction is opjjosed 
to decisions of the High Courts of Madras and 
Allahabad ; Rama Kwup v. Sndivi, (1892) I. L R. 
16 Mad. 290, and Kinkan L'<1 v. Garw uddhnwaja 
Tramd Sifigh, (1899) I, L. R 21 Ail 238. 

When the High Courts differ, it is a good ground 
for appeal in order that their Lordships may decide 
which construction is the right one. 

Lmvt to appeal granted. 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported. 

(The important canos to be full; reported hereafter.) 

Criminal Rbvisional Jurisdiction. Before Rampini 
and ShakfCddin, JJ Criminal Revision No. 
1209 OF 1907 JOGENDRA NAT(1 CHAKRA- 
VARTY AND ANOTUER, Petitioners e. THE EM¬ 
PEROR, Opposite Party. 3rd DecemWr 1907. 

Warrant of arrest — Whether illegal when only ini¬ 
tialled hy the officer who issued it—Indian Penal 
Code, sec. 225B. 

The material facts of the case are sliortly these:— 

A money decree was obtained against Jogendra 
Nath Chakravarty, the Petitioner No. 1, and in exe¬ 
cution of that decree the Munslf Issued a warrant 
for his arrest, ^ Court peon went with the 
warrant to arrest Jogendr?, but when the warrant 
was shown him, Jogendra ran,, away. The peon 
chased him and caught him near the house of one 
M., the Petitioner No. 2. A struggle ensued between 
the peon and Jogendra Who shouted for help. There¬ 
upon M. and several others numbering more than 
five came t» the spot and forcibly rescued Jogendra 
from the grip of the peon who was afso very roughly 
bandied by M. and received several injuries on his 
person. The Petitioners were tried by r.be Deputy 
Magistrate of Patukhall who coovictM Jogendra' 
under sec. 225B and sec. 1. P. C. and'M. under 
secs 147, 323 and 22r5B and sentenced each of 
them to 2 months’ rigorous imprisoi iiient under each 
of the sections, the sentences to run concurrently 
and the Petitioner No. 2 to a fine of Rs. 30 in 
addition. On appeal to the Scsaimm* Judge the 
separate sentences under the different secdons were 
■ get aside, but, the Petitioner No 1 was sentenced to 
2 months’ rigorous Imprisonment and the Petitioner 
No, 2 was sentenced to 2 months’ rigorous Imprison- 
znent and to a fine of Rs. 30. 

The Petitioners obtained the present rule to show 


cause why the convictions of and sentences passed 
upon them should not be revised, and why the 
convictions under sec. 226B, I. P. C., should not be 
set aside. It appears that the warrant of arrest 
Issued by the Munslf was not signed with his full 
naide, but was only Initialled. 

Their Lordships observed :— 

“It is contended tjiat this mode of signing a 
warrant is illegal. The learned pleader for the 
Petitioners cannot show us any authority for this 
contention; nor any ruling of any Court that a 
warrant Is illegal and CAn be resisted simply because 
it is not signed with the full name of the officer 
who issues it, but only with his initials. Nor has 
he shown us that “jnitials” do not come within the 
definition of “ signature ” as laid down in the Code 
of Civil 'Procedure and in the General Clauses Act. 
On the other hand the learned Sessions Judge says 
that the initialling of a criminal warrant, is, under 
sec. 537, Cr. P, C., sufficient to make it legal. 
Therefore we are unable to hold that the warrant In 
this case which was Initialled and ‘ not signed with 
the full name of th.i Mnnsif, was not signed within 
the meaning of the Code of Criminal Procedure, 
and we do not think we can say r.hat, the convlotlon 
under sec. 225B cannot be sustained ” . . . . 

Babu Baikuntha Nath Das for the Petitioners. 

No one for the Opposite Party. 

B. 0. Rule discharged. 

Civil Appellate Jurisdiction. Before Mitra and 
Caspersz, JJ, Civil Rule No. 2650 or 1907, 
TARINI PROSONNO DAS MOJUMDAR, 
Defendant No. 3, Petinoner «. TAR\ CHAND 
MARWART, Plaliiiiff, Opposite Party. 28th 
November 1907. 

Joint family—Dayabbaga School — Son’s liability 
for father’s debt. 

The Plaintiff instituted a suit for recovery of a 
sum of money on a bahkoaui. The Defendant No 
2 denied liability all^fjin); he was noi present 
when the advance was made, rhat he was never 
benefited by the advani-e, ttei' he was not a member 
of the joint family wi'h tns fi'her, Defendant No. 
1, and that he could not Lm nude liable for his 
father’s debt. The fon'ly was governed by the 
Dayabhaga School of It, \ 

The Small danse (' nrt Judge passed * decree 
against both the D''fen'la"fH Tne jiidgment rested 
mainly on the grumnl i' ii. lie Defendant No. 2 
was joint with Deten m No 1 He therefore 
held that they were jon 'ly ' '*>le 

Defendant No. 2 mov, m* High Court 

Held —If the paivles w.o<, governed by the 
Dayabhaga School of Us, tie son could not be 
made liable for the delit.s ennirsored by the father. 

Babus Dwarka Nath '-tiira, 'tailendra Nath Palit 
and Suiendra Nath Gh'S‘> fnr 'he Penrioiier. 

Babu Pi ovathChunde'' M'tra for i he Opposite Party. 

A. T. M, Rule made absolute. 

44 
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exercises the funofions of an ordinary 
CIrll Court as well as those of a Coiflrt 
of Small Causes. His Court of Small 
Causes beliiK diflfe»3nt according to sec. 
33A from his Court of ordinary jurlsdic- ^ 
tion, it seems to me he has no jurisdic¬ 
tion to transfer suHs <roja his .file of 
Small Causes to tliat of the civil suits of 
his ordinary jurisdiction and vice vetsa. 

S. C. S. , 


PRIVY COUNCIL. 

[Atpkad from Bengal j 

Bmi PnuL Kdmari^ 
Appellant, 


Lord RyuEBTsoN 
Lord Collin.s 
Sir Arthur Wilson. 
1907. 

19, November. 


V. 


Ghanhhyam Misra 
and another, 
Respondents. 


Civil Procedure Code (.Id XIV of 1S82), 
sec. 2S3, suit xinder—Stamp on plaint — 
Court Fees Act {VII of 1870), Sch IT, Art. 
17, cl (i). 


In (t suit hi ought under set. 2S3 of the 
Civil Pioceduie Code, the propei Cowt- 
lee payable ou the. plaint m Rs. 10 
under the Cowt Fees Act, Sch. II, A^t. 
17, cl (i). 


Dhondo Sakhaham Kulkarni v. Govind 
Bauaji Kulkarni (1) npp.oved. 

Appeal from a decree of the above- 
mentioned High Court, dated the 10th 
of December 1903, confirming a decree 
of the Court of the Subordinate Judge 
of Purueah, dated the 27th af August 
1900. 

The sole question raised ou the appeal 
was the determination of the pioper 
Court fee payable on the plaint in the 
suit. 

Clihatrapat Singh (Respondent No. 2) 
(1) I. L. U. 0 Bom. 20 (1884). 


was the owner of Ptrgunnahs Katihar 
and Kumarlpur, bearing Nos. 1176 and 
H76 in the registers of the Purneah 
Collectorate. On 2nd September 1893 
he sold the said properties to the Ap¬ 
pellant, Bibi Pliul Kujaiiri, who obtained 
possession thereof and was duly regis¬ 
tered as proprietor in the Collector’s 
register. ^ 

In or about 1898 Ghaushyam Misra 
(IL^spondeut No. 1), having obtained a 
decree for money against Clihatrapat 
Singh, attached tlie said properties and 
advertised them for sale in execution of 
his decree. 

The Appellant objected to fhc said 
attachment and applied to the Subordi¬ 
nate Judge of* Purneah for removal 
thereof, claiming the sa'd properties as 
her own G.i 24rh April 1899 an order 
was made rejecting her claim. 

The Appellant, thereupon, instituted 
the present suit in the Court of the 
Subordinate Judge of Purneah against 
the Respondents as Defendants^ Paias. 
0, 7 and 8 of the plaint >vere asf follows : — 
“ G. That the cause of action in this 
case accrued to the Plaintiff I'. iin the 
24th April 1899 afo*resaid within the 
jurisdiction of tlw's Court. 

“7. That for tho*jnirposo of jurisdic¬ 
tion this suit is valued at Rs. 70,000, 
being the value of the properties adver- 
tised for sMe aforesai 1. 

“8. Tn it the PlaintilV pays a Court- 
fee of Rs. 10 for tier pr.iyer for a decla¬ 
ration .and another fee of Rs. 10 for her 
prayer for peimanent injunction.” 

The Plaintiff prayed for judgment as 
follows :— 

“(fi)—That the Plaintiff’s title to and 
pOBsessiou of tlie aforesaid properties be 

22 
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declared and that It be declared that 
the Defendant 2nd party has no right 
or title left in the said properties after 
the Bale to the Plaintiff as aforesaid. 

“(6)—That it be further declared that 
the said properties^ are not liable to be 
Bold in execution of tlie decree of the 
Defendant lat party against the Defend¬ 
ant 2nd party as aforesaid. 

“(c)—That a permanent injunction 
may issue on the Defendant Ist party 
not to execute his said decree against 
the said properties of tlie Plaintiff. 

“((i)i^That the costs of the suit and 
interest be awarded to the Plaintiff as 
agfiinst Defendant 1st party. 

“(e)—That such ^ farther relief be 
granted to the Plaintiff 'as the Court in 
the circumstances of the cafie may con¬ 
sider her entitled to ” 

Chhatrapat Singh did not cb-fend t he 
suit. Ghanshyam Misra filed a written 
statement in defence pleading intn 'tha 
that the Plaintiff’s suit could not piocecJ 
on the ground that the plaint in the 
case was inrnffjciently stamped, Du iho 
pleadings the Subordinate Julge fixed 
five issues, of which it is necessary to 
refer h6re to only* one : “Whether the 
plaint has been sufficiently stamped." 

After the completion of all the evi¬ 
dence on all the five issues, the Sub¬ 
ordinate Judge on 27th August 1900 
delivered a judgment on tjje a'bovemen- 
tioned issue only, holding that the suit 
did not fall within Art. 17, Sch. II of 
the Court tees Act, but was one on 
which Court-fees were payable, calculated 
on Es. 62,022-11-0, the amount of the 
decree of Ghanshyam Misra; and on 
failure to pay a further sum of Rs, 1,230 
Into Court by Slst August 1900, he 


made a decree dismissing the suit with 
costs. In his judgment he observed as 
follows:— 

“ The Plaintiff’s lea;ned pleader con¬ 
tends that the subject of the present 
suit is to have an unfavourable order 
made in.a claim oc-se set aside and also 
for a declaration that Defendant No. 2 
has no subsisting Interest In the disputed 
properties which might be put up for 
sale for the 8;;tisfacDon of Defendant 
No. I’s decree against him, and further 
that the title and possession in respect 
of the said properties are with her 
(Plaintiff’), that under Art. 17, Sch. II 
of the Court Foes Act, the latter is 
bound to pay Rs. 10 stamp for each of 
those two ptayens and as she paid Rs. 20 
stamp, she has 'sufficiently complied 
with tho requirements of the law, espe¬ 
cially wlu a she seeks a declaration of 
right aud uo consequential relief, and 
ill 8up[)ort of this coritcntb n cited the 
following preeedentif.— Ghunin v. Ram- 
dial (2), Glitz in Mai v. Jadaun Rat (3), 
FiiUma Beyam v Bukh Ram (4), Munraj 
Kwni V. Mahamiah Radha Prasad Singh 
(Ti), Dddn' Fatima v. Natain Das (6), 
Gohind Nath Tiiva’I v Gajraj Mali 
Taurayan (7), Knmmathi v. Kunhamtd 
(8), Dhondo Sakharam Kulkatni v. 
Govind liihaji Kullcnrni (1), Vithal 
Kiisfina v. Bal Krishna Janardan (9), 

“ A reference to these authorities re¬ 
veals the fact that the three High Courts 

(1) I. L. R. 9 Botn. 20 (1884). 

(2) I. L. R. 1 All. 360 (1877). 

(3) T. L. E. 2 All. 63 (1878). 

(4) I, L. it. 6 All. 841 (1884). 

(5) I. L, ](. 6 All. 466 (1884). 

(G) I.L. 11 11 All, 366 (1889), 

(7) J. L, K. 13 All. 389 (1891). 

(8) I. It. L. 16 Mad. 288 (1891). 

(9) I, L. R. 10 Bom. 610 F, D, (1886). 



^OL. XII ] THE CALCUTTA WEEKLY NOTES. ih 


Bibi Fhdl Kdmari v. Gbanshtam Misra. 

uniformly held that the Court Fees Act 
being a fiscal enactment Its provisions 
must be so construed as to affect the 
litigants less heavily and acting upon 
this principle they unanimously held 
that in a suit instituted under sec. 283, 
Civil Procedure Code, the duty leviable 
should be that provided in Art. 17, Self. 
II and not ad valorem provided in 
Soh. I of the Court Fees Act. The 9 
Bom. precedent went so far as to hold 
that the same duty would be payable 
even whetf the plaint contained a prayer 
for an award of possession. Against 
this array of authorities there are 
two precedents of tlie Calcutta Iljgh 
Courl, the one reported in Ahmed Mv:. i 
Saheh v. A. FAo»i'i?*(10) and tlie other in 
Modhumdun Koer v. Uakhil Ohunder 
Roy (11). The former distinctly rules 
that in a suit of th^s nature, ad valotetn 
duty should be leviable while the latter 
lays down that the duty should be charg¬ 
ed on the amount of the decree and not 
on the value of the property attached, 
unless the two amounts liappen to be 
identical. None of these precedents it 
is true is a Full Bench one, but when 
they are In oonlllct with other High 
Courts one of which is a Full Bench deci¬ 
sion In Vith'il Krishna v. B<il Krishna 
Janardan (9), I think, I am bound to 
follow the dictum of the High Couri to 
which I am subordinate. Now it appears 
from the execution mohurle’s .note that 
Defendant No. I’s deejee is now worth 
Rs. 62,022-11-0 and I must call upon the 
Plaintiff to pay duty on this sum amount¬ 
ing to Es. 1,250, but as she has already 

(9) I. L. R. 10 Bom. 010 F. 15. (1880). 

(10) I. L. R. li Cal. 102 (1886). 

(11) I. L. R. 15 Cal. 104 (1887). 


paid Rs. 20, she would now be required 
to pay Rs. 1,230 on or before the Slst 
current.” 

Against that decree of the Subordinate 
Judge the Appellant appealed to the 

* High Court of Judicature at Port William 
in Bengal, which Court on 10th pecem- 
ber 1903 delivered its judgment and 
made a decree disn^issing the appeal with 
costs. The judgment of the High Court 
contained the following :— 

“The Subordinate Judge has pointed 

• out that In certain cases decided by the 
Allahadad, Madras and Bombay High 
Courts a suit of this kind has been held 
to be one coming under Art 17, Seb, II 

of tiie Court Fees Act, and therefore ‘ 

• 

subject to a Court-foe duty of Rs. 10 
only. He has, however, fallowed, two 
rulings of this . Court, Ahmed Mista 
Saheh v, A. Thom^is (10), Modhusttdun 
Koer V. R filial Chunder Roy (11), ac¬ 
cording to which a suit of this nature 
is one in which consequential relief is 
prayed for and therefore subject to an 
nd valoiem Court-fee duty. * 

“ Tiio learned pleader who appears for 
the Apgoilant has invited us to come to 
tlie conclusion that the above cited 
rulings of this Couft are erroneous and 
to refer the question of the Court-fee 
duty payable on* such a suit to a Full 
Bench with a view to having the decl^ 
sions in these’two cases set aside. We 
do not see any necessity to adopt this 
course. The earlier of these two cases 
only’follawed a still older decision report¬ 
ed in Muftee Jelalooddeen Mahomed v. 
Shaharoollah (12) ; so that the rule 

(10) I. L R. 13 Cal. 162 (1888). 

(11) I.’L. R. 15 Cal. 104 (1887). 

(12) 22 W. R. 422 (1874). 
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of this Court on tho aubj^ot is one of 
very many years standing. Moreover, in 
this case tlio Plaintiff seeks not only for 
a declaration of her riglit, but for the 
grant of a perpetual injunction restrain¬ 
ing the sale, as the properly of Defend¬ 
ant No 2, of the property she lays claim 
to. Hence, she would seem to ns to seek 
for more than a mere declaratory decree 
and the suit conics within tiie purview 
of the Full Bench decision of the Allaha¬ 
bad High Court in Rum Pnrsad v. 
Sukhdni (13) which seems to have been 
overlooked in some at least of the later 
cases decided by the Allababad High 
Court, which are cited in the Subordi¬ 
nate Judge’s judgment.” 

The Appelhnt, l hereupon, brought the 
present appeal to Ills Majesty In Council. 

4 . 

Mr. DfOiuyther for the Appellant.— 
The present suit is brought under sec. 
283 of that Code. The Hi'S;!! Courts 

t 

in India are not in agreement as to 
the proper Court-fee payable on the 
plaint, when a suit is brought under sec 
283 of the Civil Procedure Code. The 
Bombay High Court has held that the 
plaint in such a suit is to be treated as 
falling undei cl. (>.), Art. 17 of Sch. II 
of the Court Fees A/:;t (VII of 1870) : 
Dhondo S'lkhaviini Kulkami v. Gnvind 
Bahnji K^ilkarni (1) The Allahabad 
High Court has hold that such a^uit 
need not be valued accordi/ig to the value 
of the property, but could be brought on 
a stamp of Ks. 10 uinior Act VII of 1870, 
Sell. II, Art 17 ('0) : Chunid v. Ranldial 
(2). The Calcutta High Court has held 
that as iheio is consequential relief 

(1) I. L. K. f) liuin t'O (1884). 

(2) . L. K. 1 All. :j(iO (m7i. 

(13) I. L. II. 2 All. 720 F, li. (1880). 


claimed it did not fall under either cl. 
(»') or cl. (m) of Art. 17, Soh. II of the 
Court Fees Act, but that It fell under 
see. 7 (iv) (c) of that Act and accordingly 
rtd vufojem duty prescribed by Sch. I of 
that Act was payable on the plaint. 
Ahmed Mi zi Suheh v. 'A, Thomas (10). 

- [Lord Collins —Yon do not say In 
your plaint that Its. 10 is sufficient stamp 
on the price cf flie' reli^-f, which you 
claim.] 

Mr.. Dedruyiher.— I am not under sec. 

7 {iv) (<’) at all. The question is whe¬ 
ther consequential relief Is asked for. 
If the answer is in the affiimative, the 
Court-fee already paid on the plaint is 
not sufficient; hnt if the answer is In 
the negative, which Is submitted is the 
case here, it is sufficient. When you ask 
for possession of the moveable or immove¬ 
able property, you must pay ad valoum 
duty. But no possession is claimed In 
this case. 

[Lord Collins. —Is not the value of 
the relief yon claim the value of the 
burden or obligation yon want to get rid 
of ?] 

Mr. DeGiuyther. —This Is a suit to set 
aside a summary order. Neither the 
ease of Muflee. Jelalooddeen Mahomed v. 
Shah'H (wllnh (12), nor the case of Ahvied 
Muza Snheb v. A. Thomas (10) decides 
on what the ad valotezn duty is payable. 
The case of Modhusudun Koer v, Rakhal 
Chunder Roy (11) has no bearing on this 
point. The question there related to the 
jurisdiction of the Court. The present ^ 
suit 18 a suit* to set aside a summary 
order and the Court-fco already paid is 

(10) I. L. R, 13 Cal, lt2 (1886). 

(11) I. L. R. 15 Cal. 104 (1887) 

(12) 22 W. R. 422(1874), 
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Bufficioiit under sec. 6 and Art. 17, Sch. 
II nf the Court Fees Act. The decision 
In Dhondo Sokhat'cm Kidkfiint v, Ocvind 
Boboji Ku^hfini (\) is right. See^also 
Vithal K^ishvn t, Bal Kftfhnd Jamirdfin 
(9) and Gohind ^htfh Tivari v. Gi’jr ij 
Mati I'nninyan (7) All tliat tlie Apj'el- 
larit wants to get rid of is the attaeft- 
menb. Reference^ was also made to sec. 
42 of the .Specific Relief Act (I of 1877) 
and K'lthama N<xlchi(<r v. Dorasinga 
Tever (14). 

The RelpondoniB did, not app’ear. 

Their Lonnsnirs’ .Iubomknt drli- 
vored by 

L(TRD Robicut.son.— Tlio sole question 
in this appeal i.s»uhat is the proper 
Conrt-feo payaVdo on tie plaint in the 
suit. The Act govetning the question is 

the Court Fees Act (Vll of 1870). Pro- 

• 

ceeding on the theory that wliat was 
due was Rs. 20, tlie Appellant sianipcd 
her plaint accordingly , lu’r sui'' was 
dismissed in the Court of first instaiico 
on the ground tliat her plaint was insufli- 
ciently stamped ; and this judgment was 
affirmed by the High Court of Bengal in 
the judgment now appealed against, Tlie 
present appeal lias been lieard (xpaxte. 

For the right determination of the 
question at issue it is necessary to as¬ 
certain what are the object and the 
nature of the suit. Now, fortunately, 
this is not dubious. The Pliimllff suc¬ 
cinctly and acciuately states that the 
cause of action accrued on 21tli April 
1899, that being tlio date of a judgment 
pronounced against her in tire Court of 

(1) I. L. U. 9 Bom. 20 

(7) I. L.U. 10 All. 389 (1891). 

(9) I. b. U. 10 Bom. 010 (18S0). 

(14) L. U. 2 I. A 109 (18751. 
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the Subordinate Judge of Purneah iu 
certain execution proceedings. AVliat had 
taken her into that Court was this ; she 
had bought a property from the second 
Resfiondent and had taken possession 
and was legistcred as proprietor. After 
and ii’.;wiHistandiiig ttii<j, tlie fn<sl Ri-s- 
poitfhml, purporting to lie a creditor of 
the second Respondent, under a decree 
for Rs. 62,022 .aftaclicd rhe pioperty and . 
advertised it for sale. Tlie Appellant 
lodged will) the finhordinate Judge of 
•Purneah, liefore whom tlio execution 
proceedings took place, a claim to the 
propel ;y, elaiiniiig ihat her right should 
be decl'>rpd and that an injunction should 
issue against the execiition of tlio decree 
held by ihc fiis’ Respondent, This claim 
was rejected by tlie Subor rina^o J*udge 
oil 21th April 1899, and his decree Is 
the eaiise^ of action in the suit which 
gives rise to this appeal. 

Now the right of tlie Appellant to sue 
foi I lie establisliment of iier riglit, which 
the .Subordinate Jiulcie had negatived, 
rests on tlie 283nl section of the Civil 
Procedure Code (XIV of 1882). 

“'[’lie I'lirt} .igaiu.si mIioiii ai* inder • uiiiier 
bCC. 280, 281 or 282 i-; institute a 

suit to cst.iblish the A'glit whuli he ilaiiiis to 
the iirnpcrty in di.Npiiti' . but 'Ulgeet to the 
icsult of such .sint,»if any, the cider shall be 
c'onclusiie." 

Tliis is clear ^of it.sclf, and the High 
Court, in tlie judgment appealed against, 
(l.’scribes tlic .suit as “of the nature 
rcfrn'vii to lu^ec. 283.” 

Having* tiius ascertained what is ti.e 
na'ure of the suir, their Lordships turn 
to the Court Fees Act to see whether 
Biicli actions of appeal are specifically 
dealt with ; for it is only if they are not 
specifically dealt with that the task 
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arises of finding to which group of cases 
this is to be assigned. Now, the 17tb 
Article of Sch. II is expressly made to 
apply to " plaint or memorandum of 
appeal In each of the following suits.’' 

" 1. To altor or set aside a summary decision 
or ord^ of any of the Civil Courts not estab¬ 
lished by Letters Patent, or of any revenu 
Court.” 

Now this is an exact description of the 
effect of the Appellant’s suit. It is true 
that, instead of asking the Court to alter 
or set aside the decree which is the cause 
of action, she categorically asks from 
the Court the several decrees which she 
had asked from the Subordinate Judge, 
and which the Subordinate Judge had 
refused. But thlB is merely a verbal or 
formal difference, and sec. 283 of the 
Civil Procedure Code, under which section 
the action is brought, recognizes such a 
suit as not merely an appropriate, but 
the only mode of obtaining review in 
such cases. 

Their Lordships are accordingly of 
opinion that the first bead of Art. 17 of 
Sch. II applies to the case. This view 
is opposed not only to that of the Ees- 
pondents and of the High Court, but to 
that of the Appellant. Misled by the 
form of the action directed by sec. 283, 
both parties have treated the action as 
If it were not simply a form of appeal, 
bat as if It were unrelaj,ed to any decree 
forming the cause of action. Accordingly, 
on the one band, the Appellant, pointing 
to her prayer for a declaration, says shS 
pays Bs. 10 on that, and, pointing to her 
prayer for injunotion, says she pays 
Other Bs. 10 on that. In their Lord- 
ships’ judgment, this Is not the proper 
▼lew of the suit taken as a whole; but 
if it were. It would be extremely difficult 


for the Appellant to bring her suit, which 
asks consequential relief as well as a 
declaratory decree, within the enactment 
which she Invokes. 

On the other hand, the Bespondents 
equally ignore the essential faot that this 
is a plaint for review of a summary de¬ 
cision ; and they go on to bring the 
action, treated as an original action, 
within the class of cases where the Court- 
fees are ad valorem of the action. It is 
not necessary to disi^uss this in detail; 
but their Lordships are not satisfied that, 
even if the value of the action determined 
the fee, the Bespondents have rightly 
ascertained the value. What they have 
done is simply to take the sum (h the 
execution decree. This is plainly a falla¬ 
cious proceeding. The value of the ac¬ 
tion must mean the value to the Plaintiff. 
But the value of the property might 
quite well be Bs. 1,000, while the execu¬ 
tion debt was Bs. 10,000. It is only if 
the execution debt is less than the value 
of the property that its amount affects 
the value of the'suit. > 

Their Lordships, however, are satisfied 
that there is in the statute no general or 
overriding reference to value. The terms 
of sub-sec. 1 of Art. 17 (which they hold 
to apply) contains no reference to value. 
In like manner the class of suits dealing 
with arbitration awards is coupled with 
suits such as that Immediately in ques¬ 
tion; awards may bo of value Bs. 10 or 
of value Bs. 100,000; and yet no dls- 
tlnotion is made. In short, the statute, 
for good reasons or bad, has dealt with 
certain actions irrespective of value ; and 
t/he present action is one of them. 

This being a malter of practice, al¬ 
though to be determined by statute 
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their Lordships. would willingly have 
given much weight to any consentaneous 
practice. But while the Respondents 
can claim to be supported by decisions of * 
the Calcutta and Allahabad High Courts, 
there is a contrary decision in the Bom¬ 
bay High Court, Dhondo Sakhatam Kul- 
karni v. Qovind Babdji Kul'karni (1), 
which has the high authority of Sir 
Charles Sargent, 'whose judgment is in 
accordance with the conclusion at which# 
their Lordships have arrived. 

It is a singular fact that while the 
ratio of the Appellant’s case is at^vari- 
ano*e with that which their Lordships 
adopt, there is only a difference of Rs. 10 
in the practical result,—the Appellant 
having maintained that she was liable for 
Rs. 20, while she^ was truly liable only 
for Rs. 10. On the other hand, the sum 
held duo in India was Rs. 1,B20, and this 
was the result of the ad valorem theory. 
It la to be observed that the Appellant 
did not, as she should^ have done, stand 
on the first clause of the 17th Art of 
Sch. II, but, on the contrary, contributed 
to mislead the Courts by advancing a 
theory which was as unsound as that of 
the Respondents. Tiieir Lordships think 
that, in these circumstances, the justice 
of the case Is met by the first Respondent 
(who alone appeared in the suit) paying 
half of the Appellant’s cost^in the High 
Court and in England^ 

Their Lordships will therefore liumbly 
advise His Majesty thalf the appeal ought 
to be allowed, that the decrees of the 
High Court and the Court of the Subordi¬ 
nate Judge ought to be discharged, that 
the case ought to be remitted to the High 
Court with a view to the necessary steps 

(1) I. L. B. 9 Bom. 20 (1884). 


being taken to dispose of the remaining 
issues reserved by the Subordinate Judge 
for future consideration, that the first 
Respondent ought to pay half the Ap¬ 
pellant’s costs in the High Court, and 
that; the costs in the Court of the*Subor¬ 
dinate Judge oug^t to be dealt with by 
the Subordinate Judge after the other 
issues have been disposed of. 

The fir«t Respondent will pay half the 
Appellant’s costs of this appeal. 

Solicitor: Mr, C. 0, Farr for the 
Appellant. 

Respondents did not appear. 

* Appeal alloteed, 

[CIVIL APPELLATE JURISDICTION. 

APfBAL FROM jiPPELLATE DbCRBB 

•No. 1060 OF 1906. 

' Gayratdlla Sardar, 

Maclean, C. J. Defendant, Appellant, 
Geidt, J. V. 

1907. GtRisu Chandra Bhad- 

13, November, mik and ors.. Plaintiffs, 

* Reepondeuts. 

Alokurari, mear^ng of—Bengal Tenancy 
Act (VIn of 1885), sect. 11, 18, 74, 179— 
Abwab— Bent. 

• • 

- The word “ mokurari ” meant “ witA 
fixed rent" tlj.ut is to say, when applied 
to a tenwe, it meant a tenure held at a 
fixed and permanent rate of rent. 

Held, upon a construction of the lease 
in this case, that it was not a moku¬ 
rari lease and that the stipulation in the 
lease for payment of Rs. S instead of 
dehiery of 2 goals was an abwab and 
that the case did not fall within’jthe pro¬ 
tection of tee. 179 of the B ny 

Act. 
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This WHS an appeal [ireferrod on the 
23rd of June 1906, apainst the decree 
of B ibu S. C Ganpiill, Officiating Subor¬ 
dinate Judge of Zillah Jessore, dated the 
Idtdi of March 1906, confirming that of 
Babu I^etai Chnrn Gliose, Mniiaif, 2nd 
Court, at Narail, dated tlio 15th of 
September 1905. 

The facts of the case material to the 
report are as follows : Plaintiff brought 
a suit for recovery of rent. The defence 
niter alia was that the stipulation for 
payment of Rs 3 instead of 2 goats is 
an abwab and not legally enforceable. 
Phe material portion of the lease is as 
foIlowS't— 

"This is a deed of a Kayerni Monrasi 
Patta. I am in possession by receipt of 
rents ai.d profits of KJiarija Talpk Kis- 
mut Rapharpnr bearing Towji No biO 
of the Jessore Collectorate and bearing 
an annual revenue of Rs. G-4-2 situated 
in Pargana Naldi MoiuloU Alakdangi, 
Sub-Registry Lnhag.ara, Zillah Jessore, 
It being now inconvenient to collect tlie 
rents of the tenants in the Mufussil I have 
proposed for a bnudbust and you liave 
also prayed to me to talto a settlemenl. 

I have granled your piayer ; accordingly 
I grant you a patta, on receipt of a 
selavii of Rs, 5, of the lands described 
in the boundaries below out of the afore¬ 
said taluk and measming (by guess) four 
khadas of lands including uii^ti, /chi- 
mar, (cult urablo), pntit (wasK.>) at 

an annual rent of Rs. GG 4-2 out of 
which Rs 10 is in Lin.iin in suspenaion 
on account of lands u.ulcr w.^ter. 

1, From till', day you will b.j entitled 
to collect rents fr'm tenants .'muI take 
the profits of khamui lands and shall 
pay rent to me In four kists mentioned 


below from the 4 annas kist of 1301, 
and shall enjoy the same in succession 
of sons and grandsons You shall not 
be entitled to raise any ^plea for abate¬ 
ment of tlie ;■ wliich h is been filed, 
if «you do it shall not be granted. 

2. You shall pay as per kists for pay¬ 
ment of rent the road-ocas and public- 
works cess fixed for this taluk by the 
Governflient. 

3. If you do not amicably pay rent, 
the amount of rent stated above as sus- 
pendixl shall be .added to the rent and I 
shall be entitled to realise the same by 

9 

suit with damages at the aforesaid rate 
and with alt co.st.a. No objection of 
yotir-i shall lie granted. At my will I 
shall bo entitled to dem .ud the amount 
(J lent 'inder Huapciision and you shall 
bo bound to pay I he same. 


5 If in future ,finy revenue, etc, is 
levied by Government you shall, without 
any oiijectiuu, pay the .same lo me and 
if for tlie creation of any hdt and bazar 
or for Railway purpose any portion of 
the land is acquired I shall get the whole 
of tb-a compensation and you shall only 
bo entitled to a reduction of rent. 

7. At tiieiime of the Saradlya Puja 
the teiiiuits of ihis molial used to deliver 
two goats aiid render beg n seivicu; In 
the same way you shall cause them 
annually to render the aforesaid begar 
service and lo dodiver two goats, price 
Rs 3. If you do not do,, so I shall bo 
able to realise from you without any 
objection the expenses which I shall incur 
on that account. You and your suoces- 
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sora ahall equally be bound by the terms 
of this patta. 

. 

The first Court held that It was by no 
means clear from the terms of the lease 
that he held the tenure either at a rent 

f 

or rate of rent fixed in perpetuity, that 
the word haimi used ip the kabullyat 
does not necessarily Import fixity of rent 
and that sec. 179 of the Bengal Tenancy 
Act did no] apply to the case ^The first 
Court further held that the sum agreed 
to be paid as price of the goats is an 
ahtviib and not enforceable at law. The 
lowej; Appellate Court held that the 
agreement about payment of Rs, 3 for 
the price of goats seemed to be a lawful 
consideration for (he use ami occupation 
of the land and observed as follows :— 

” Ex. I Is the registered kabuliyat exo 
cuted by Defendants and the tenure is 
therein mentioned as “kaimi mourasi ” 
meaning permanent and heritable tenure. 
Defendants by Ex. I agreed to give 2 
goats or Rs. 3 as Ihe price thereof. Sec. 
179 of the Bengal Tenancy Act is in 
Plaintiif’s favour. 

Appellant’s pleader cites the Full Bench 
ruling Radha Proi^ld Stnah v. Ral Kowar 
Koeti (1). The agreement about goats 
or price thereof in Ex. I seems to be a 
lawful consideration for the use and 
occupation of land and sec. 179, Bengal 
Tenancy Act, lays down that ftothiug in 
the Act shall he deemed ‘to prevent any 
proprietors, etc., from granting a perma 
nent mokurari Ease on any term agreed 
on between him and his tenant. I don’t 
think that ruling cited by Appellant’s 
pleader applies and•! find the 3rd point 
for the Plaintiff's. 


I therefore dismiss the appeal with 
costs and decree the cross appeal, the 
Munsif’s decree is thus modified.” 

, The Defendant appealed. 

Babu Surendra Chandra Sen for the 
Appejlant. 

Bnhu Janoki Nath Pal for the Res- 
pondeut. 

The JuDQMBNTOP THE CODRT waS as 
follows;— 

Maolkan, C. J.—We are unable to 
agree with the lower Appellate Court 
that the lease in this ease is a permanent 
mokurari lease within the meaning of 
sec 179 of the Bengal Tenancy Act. It 
described as a deed of "kaimi mourashi 
lease,” i.e., a permanent heritable fease. 
The word moku'ari, as I understand, 
means " with fixed r&nt,” that is to say, 
when appliecT to a tenure It means a 
tenure held at a fixed and permanent 
rate of rent. But that is not the case 

here—that is not the nature of the lease 

• 

—and consequently the case does not 
fall within the protection of sec. 179 of 
the Bengal Tenancy Act. The payment 
of Rs. 3 instead of the delivery of 2 
goats is, we consider, an ahwab —that 
has scarcely bee^ disputed-rwlthln the 
meaning of sec. 74; and, consequently, 
that is not* recoverable. All that the 
landlord can recover is the rent; and not 
this additional payment of Rs. 3. The 
•appeal succeeds on this point only. The 
appeal, tfierefore, must be allowed with 
costs’, and the decree of the lower Appel¬ 
late Court varied and there will be a 
decree only for the rent claimed. 

Geidt, J. —I agree. 

Decree modified. 


(1) I. L, U. 17 Cal. 720 (1800). 


23 
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Appbals from Original Deorkes 
Nos 191, 192, 193, 194 of 1887 

AND 

Nos. 179, 180, 181, 182 & 183 of 1888, 

PiGOT, J. > 

Bevbrlet, j. 

1889. • 

Heard, 

28, February, 

1, 4 to 8, 12 
to 15 aud 28, 

March. 

Judgmeuts, 

25, March 
and 23, July.j 
Service tenure — ,/tesumption—Digivars of 
Ramgurh — Dismissal hy Oovernment and re¬ 
settlement with them as sikmi talookdars — 
Default, proof of—Act YllI, B. C. of 1878, 
settlement under — Effect. 

The Digwari service tv this case coi- 
responded closely with what in other, cases 
have been termed ghatwalh Thete is 
nothing in the use of the tetm Digwar 
to raise any presumption in favour of the 
contention that the holders of land by 
a service so named hold as ^ per sonal 
servants of the Rajah, If anything, the 
presumption would 'seem to be the other 
way. 

< 4 

The power of Oovernment, although 
generally exercised through Ihe Rajah, was 
always recognised as supreme with respect 
to the supervision over the Digwars in 
regard to the discharge by them of their 
police duties. The Rajah of" Ramgurh 
never possessed or exercised a right to 
dismiss the Digwais and to resume the 
Digwnri grants, save in cases of default; 
and by the terms under which persons 
held Digwari grants, no such power was 
given or reserved to the Rajah, 


The dismissal by Government of ihe 
Digwars and the substitution for them of 
a new system of rural ..police supposed to 
be of superior quality did not entitle the 
Rajah to resume the lands as for default. 

The subsequent settl,*ment of the lands 
by Government, purporting to act under 
'’Act VIII, B. 0. of 1878, with the dis¬ 
missed Digwars, treating them as sikmi 
talookdars, and imposing on them assess¬ 
ments for road and police purposes of an 
amount far beyond the burden which 
pieviously rested on the holdings in the 
shape of supplying patrols, amounted to 
a continuance in the form imposed by 
statute of their public duties. There was 
no default. 

These appeals were preferred against 
the decrees of 11 H, Reiiuy, Esq, Second 
Subordinate Judge, Zillah Hazaribagh, 
dated the 14th of June 1887. 

The facts of the case will appear from 
the judgment. 

Mr, Woodrnjffe and Bobus Mohesh 
Chandra Chowdhury, Basanta Kumar 
Bose and Karuna Smihu Mukeijf for 
the Appellant. 

Dr. Rash Behari Ghosh, Babus Lai 
Mohan Das and Jogesh Chandra Dey 
for the Respondents. 

The Judgment op the Court was as 
follows:— 

No. 191.—We do not propose this 
morning to deliver a hual judgment 
in this appeal, that is to say, a 
final judgment In it. It may be that 
in hearing the other cases something 
may arise which might make It desir¬ 
able to add to the terms of the 
judgment which hau been written. But 
aubstantiaily we are now about to die. 
pose of the queatioui which have ariaan 


Nam Narain Singu, 
Plaintiff, Appellant, 
V, 

Tekait Gaj^JHU and 
others. Defendants, 
Respondents, 
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in the lengthy argument before us in 
this case. 

The Plaintiff is zemindar or Rajah of 
the well known Ramgurh estate describ¬ 
ed in Hunter’s Vol. 17, p. 120. 

The names of ?he Rajah’s predecessors 
so far as material are as follows :— * 

Tej Narain Singh A. D 1762 (S. 1829). 

•I • 

Pareshnath 

i 

Mani Nath with whom settlement was 
madean 1790. 

Sib Nath 

I 

I I I 

Lakshi Nath Shambhu Nath Ram Nath 

I 

Trailakha NatAi 
dead. 

Plaintiff succeeded under the decision 
in 1872 reported in 9 B. L. R. 274 
(Maharani Hiranath Koer v. Rum 
Narayan Sing). , 

The Plaintiff zemiadar of Raj Ramgurh 
brings this suit for the possession of 
lands situated within the limits of his 
zemiudari. 

The Plaintiff’s oase is*that these lands 
were held in lieu of salary by Digwars 
or road patrols appointed to guard ghats 
and roads within the zemindar! by the 
Plaintiff or his ancestors; that the Digwars 
were so appointed that they were the 
servants of and subject to the zemindar 
of Ramgurh estate, and the appoint¬ 
ment and dismissal of them was in the 
power of the zemindars for the time being, 
the Magistrate and t{^e Police only 
keeping an eye and having supervision 
over them (the Digwars) *to see If they 
discharged their duties faithfully; that 
at times the authorities informed the 
zemindar of the dishonesty and miscon¬ 
duct of the Digwars and bad many of 
them dismissed and others appointed ; 


that when* a Digwar was dismissed his 
jagbir was resumed and the resumed land 
settled afresh according to the choice of 
the zemindar; that afterwards the Dis- 

* trict Superintendent of Police at different 
times dismissed several of the apj^olnted 
Digwars and appointed ethers and at 
his request the gemindar of Ramgurh 
used to pay the salary of the said Dig* 
ware In cash into Government Treasury; 
that in 1877 on account of negligence 

• on the part of the former Digwars the 
authorities thought it proper to make a 
fresh settlement with the Digwars and 
all the old Digwars with whom settlement 
had been made by the zemindar of the 
Ramgurh estate were dismissed. Plaintiff 
sets out a ptrwana from the Deputy 
Commissioner of Hazaribagfa, dated the 
16th February 187J, by which a new 
settlement wi{h the Digwars was ordered. 
He ^tates that after this the Deputy 
Commissioner instructed Mr. Wilson, for¬ 
merly Assistant Commissioner, but at 
the time Manager of the Ramgurh estath, 
on his (the Plaintiff’s) behalf tc resume 
the baiswan jaghir lands ^ whlch^ were 
held in possession by the>dl8mls8ed Dig¬ 
wars in lieu of thel^ salary, and in con¬ 
sideration of their being in possession for 
a long time to eiecute lease* pattaAs in 
their favour,for terms of 20 years ; that 
such settlements were offered to the 
Digwars and accepted by some of them, 

but that he has not yet got possession. 

« • 

He clakns that from the 16th February 
the date of the peruana, he has been 
entitled to resume the Digwarl lands 
held by the Digwars who have been dis¬ 
missed and that his cause of action against 
them then arose. 

Paragraphs 11 to 17, inclusive, of the 
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plaint set out a case made against the 
Deputy Commissioner of Hazarlbagh 
wbiob is not Involved in tbe appeal 
before us. It is however necessary to 
refer to it. Tbe Plaintlfi states that by* 
the perwana of February 16tb, 1877, he 
was required, to pay to Government 
Rs. 1,004 per mensem, as Digwari assess- 

f 

meat; that in March 1880 he was direct 
ed by another perwana to pay only the 
reduced assessment of Rs. 6^5-11 4 and 
on the Slat July 1882 by another, to 
pay Rs. 946-5, each of which successive 
orders he has obeyed. 

The Plaintifif complains that under the 
Hazaribagh and Lohardagga Police Act, 
which is Act VIII of 1878 of the 
Bengal Council, tbe dismissed Digwars 
were settled with and assessed as stkmi 
talookdars or under tenure-holders where¬ 
as they were not xikmi talodkdars but 
Digwars in the special service of Plaintiff, 
while no Digwari assessmsnt was made 
on persons who were really s^kmiduis of 
the Plaintiff whose number is very great; 
he says the Digwars having been dis¬ 
missed and the whole amount of salary 
charged on ‘ h[m under the perwana of 
February 1877 they had no right to 
retain possession of the service lands; 
but by the proceedings of the Deputy 
Commissioner they had been made ukrai 
dart and he feels gre/it difficulty in 
resuming the lands held by them. 

The suit was originally instituted 
against 182 Defendants included in two 
Sebs. ka and kha, the first containing the 
names of the Digwars made Defendants 
the second, kha, being described as 
persons holding possession of the mouzabs 
mentioned in the said schedule under 
mortgages, &u., made on behalf of tbe 


Digwars named in Sob. ka. The plaint 
states in para. 18 that they are made 
Defendants “for when the principal Dig- 
wai'd have no right to hold possession of 
the disputed monzahs, the persons who 
hold under or through them can have no 
l-ight at all to hold possession. That is the 
cause of action as against these persons. 
No case is raade.aguinst them as alienees 
without the sanction of the zemindar. 
The. last of the original Defendants is 
the Deputy Commissioner of Hazaribagh. 
To these 182 Defendants many more were 
subsequently added either on their own 
application or on the application of the 
Plaintiff. By an order of the Judicial 
Commissioner of January 9tb, 1885, the 
Plaintiff was allowed to proceed against 
nine sets of Defendants in so many 
separate suits, the Deputy Commissioner 
remaining also a Detendant. As against 
the otlieis the suit was dismissed with 
liberty to file a fresh one. 

These nine oases after being before 
several judicial officers were finally heard 
by Mr. Renny, 2ud Subordinate Judge 
of Hazaribagh, who dismissed the suits 
and it is from his decrees that tbe present 
appeals are brought. No appeal m 
brought against that part of the decrees 
which dismissed the suit as against tbe 
Deputy Commi*.sioner of Hazaribagh. 

The Sub J udge has disposed of the nine 
cases in one judgment, noticing the points 
in which tbe nine cases, called by him 
lots, differ from each other. ' 

At tbe request of the parties we con¬ 
sented to hear the appeal relating to lot 
I first, and it was argued before us at 
very unusual length, owing in part no 
doubt to the imperfect manner in which 
the case was originally shaped aud was 
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presented by both sides at the hearing In 
the Court below, 

We have thought that in complying 
so far with the wish of the parties we 
have adopted the least incotiveniejit mode 
of dealing with aa case which, in consi¬ 
deration for the unfortunate litigants, we 
have felt bound to hoar, although the 
mode in which it. h^ been framed and 
managed makes it almost impossible to 
deal with it satisfactorily. 

Substantially, the Defendants’ conten¬ 
tions in their written statements are, that 
they are under tenure-holders who them¬ 
selves had under them Digwars and road 
patrgls. They deny that they reiidfitrod 
or held by personal service as Digwars. 
They set up an ancestral jaghir and 
they also contend that the PlaintifT is 
bound by tlie proceedings had under Act 
VIII of 1878 of th« Bengal Council and 
referred to in the plaint. 

In evidence they attempted to show 
that they held under a Mudkati Jaghir 
granted for services done to the PlaintiEE's 
ancestors against* the I’indaris or of her 
marauders. This they undoubtedly fail¬ 
ed to establish. 

The Sub-Judge has found that it is 
shown that they hold Digwari Jaghira 
which is the case set up by several of 
the other Defendants and he finds that 
the Defendants did not refuse to obey 
orders and did not fail to render service. 
He finds, therefore, that Plahitiff is not 
entitled to resume the lands held by the 
Defendants. 

• 

The Sub Judge also holds that the suit Is 
barred by sec. 34 of Act VIII of 1878 of 
the Bengal Counoil. We think it un¬ 
necessary to deterlnine that question : 
and as the Government is not represented 


before us, we abstain from expressing any 
opinion as fo the regularity of the pro¬ 
ceedings taken under the authority of 
that Act by the executive authorities, 

Before us the Appellant’s contention 
was that the Defendants had the lauds 
held by them merely as wages t® hired 
servasits, and that the Rajah could dis¬ 
pense with tlie sarvioes for which the 
wages wore In tliis form received at his 
pleasure, and could then resume the 
lands: it *wa8 further contended that if 
*the performance of the services ceased 
without the Rajah’s own act in dispensing 
with them, he then also had the power 
to resume; and further, that as a matter 
of fact the services hijd ceased by reason 
of the Defendants’default, and that there¬ 
fore the Rajah, from any poAit of wiew, 
had become entithed to resume. 

The Rfspondentft contend that even 
on the Appellnnt’s own case the Defen¬ 
dants have tlieir lauds by a permanent 
tL'iiure, heritable in its nature ; that the 
lands are hold subject to certain services, 
namely, the payment of a small rent, 
and the performance of the duty of 
guarding certain ghats. Li shost that 
the relation between tbem and the 
zemindar was not tRe hiring of a servant 
giving him certain land by way of wages, 
but. aro.se out of grants of land upon 
the conditidli of certain services [as in 

Leelanund v. Th-\kur Munoot unjun 

( 1 )] 

The Defendants have not produced any 
grant or mnnad. The PlaintifT tendered, 
during the proceedings in the Court 
below, documents which he put forward 
as copies of sannads granted to the 
Defendants’ predecessors by divers of bis 

(1) I. A. Sup. Vol. 181 (1873). 
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anoestors. These documents we hold to 
be inadmissible. 

But it is in the 6th paragraph of the 
plaint expressly alleged by the Plaintiff 
that the niouzabs mentioned in the 
schedule were granted by his anoestors to 
the ancestors of the different Defendants 
as baiswan Digwar Jaghir in lieu of salary 
for their service as Digwars and their pro¬ 
tecting the passes. It has been through¬ 
out the Plaintiff’s case that the different 
Defendants held under grants or san- 
nade; the questions in the case have 
throughout been whether the grants were 
made upon such terras that they were 
resumable at the pleasure of the Rajah, 
or if not in what events, and whether, if 
resumable in any events, such events 
bav^ happened as to entitle the Rajah 
to resume and to maintain his present 
suit for possession. • 

Before we proceed to refer to the evi¬ 
dence of the Plaintiff, we must observe 
upon the character of the services to 
^hiob the term Digwari Is applied, for 
the decisions in the Judicial Committee 
of the Privy Council and in this Court 
have' been ‘ usually with reference to 
services, termed in, the oases decided, 
Ghatwalll services, and this case has been 
argued for the Appellavt upon the foot¬ 
ing that the Digwari service ot the 
Defendants was a service,personal in its 
nature, and not of that public character 
which formed an element in the deter¬ 
mination of the cases respecting Ghatwallf 
tenures. 

Having regard to the nature of the 
service, to the length of time during 
which according to the Plaintiff’s case, 
these lands have been held under It, to 
the extent of the aggregate of the 


mouzabs (over 400 bighas in this single 
case) and to what is before us as to the 
use of the term Digwar in one or two 
oasbS which have come before the Privy 
Council we have no doubt that the 
Digwari service in thlfi case corresponds 
^losely with what in other oases have been 
termed Ghatwalli. The terms for all 
purposes, such ^a8> arise In this case. In 
respect of the nature of the services, 
seen) to be interchangeable. There is 
nothing in the use of the term Digwar 
to raise any presumption in favour of 
the contention that the holders of land 
by a service so named hold as personal 
servants of the Rajah. If any thing, the 
presumption would seem to be the other 
way. 

The origin of these kinds of services 
aud the nature of them and of the 
tenures held subject to them in this part 
of Bengal are fully set out in Lord Elngs- 
down’s celebrated judgment, Lelanund 
Sing V. The Oovernment of Bengal (2). 
The term Digwars, so far as we are 
aware, Brst appears in reported oases, 
in Riijtxh Nilmoney Singh v. Bakra Nath 
Singh (3) aud in Nilmoney Singh v. Beer 
Singh (4). Those were cases relating 
to the Pachete Raj and in both the 
report of Lala Khanya, tehsildar of 
Pachete, made in 1799 was much referred 
to. On reference to these cases, it is plain 
that in 1799 the Digwars In the Pachete 
Raj occupied a position which so far as 
it differed at all from that of the Gh^t- 
wals did so ,ln being superior rather 
than inferior to that of the Ghatwals 
of that particular region. It is certain 

(2) 6 M. I. A. 1.01 (1866). 

(8) 9 1. A. 1040882). 

(4) 18 W. R. (P. 0.) 821 (1872). 
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that io the latter of the two oasea re¬ 
ferred to, the Plamtlff, the Paohete Rajah, 
made no attempt to diapute that* the 
57/1 mouzaha held by the Digwara in 
that zemindar! * were, as he put it. 
Government mouzaUs and oould not he 
reaumed by him; and that Digwara were 
there treated as* setvewita who were re¬ 
quired to perform police service for 
Government—were, in fact, aa stated by 
Counsel 1 b argument at p. IJO, Vol. 9 
L A., appointed by and subject to the 
Magistrate “ and free of all obligations 
to the zemindar.” The Judicial Com¬ 
missioner in Bttr Singh’s case (4) observes 
that “ there can be little doubt that 
these rural police were variously named 
at different times and in different dis¬ 
tricts, but as guardian of the Ghats or 
passes they are l^etter known in latter 
times as Ghatwals.” 

Probably the term Dlgwar might be 
applied to the humblest class of persons 
engaged in this species of police duty 
or to a person of much higher social 
rank who held an estate on this kind 
of service. So might the term Ghatwal. 
There might be tabedar Ghatwals, as 
well as jaghir Ghatwals. 

The documents called “ copies of 
sannads ” are Exhibits 22, 23, 24 said 
to be copies of sannads granted in A, D 
1795, Ex. 25 A. D. 1806, Ex. 27 A. D. 
1863 and Ex. 28 A. D. 18o5. As to 
these it is enough to kay that there is 
no proof whatever that sannads corres¬ 
ponding to them were ever granted or 
that if they were, these are correct 
copies of them. They do not even 
purport to be copiel of sannads actually 
executed. There is nothing In them 

( 4 ) 18 W. R. (P. C.) 821 (1872). 
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or in the evidence relating to them to 
justify the admission of them in evi¬ 
dence; they were properly treated as 
* inadmissible, and as worthless, in the 
Court below. 

Exhibits 2A55 and 2A56 have been 
held to be inadmissible by the lower 
Court. 

They are said to be copies of lists of Dig- * 
wars, Ghatwars, and Bouibars for the years 
, A. D. 1799 and 1806 respectively, which 
lists are said to have been furnished to the 
executive officers at the time in accord¬ 
ance with their duty towards Govern¬ 
ment by the Rajahs of Ramghur. • 

The originals of which these docu¬ 
ments are put forward as •copies, were 
called for from tl\e Deputy Commissioner 
and were nol: produced and these papers 
are it was ^contended admissible as 
secondary evidence of them. 

They were admitted by the Acting 

Judicial Commissioner who sat during 

that part of the hearing of the case ^t 

which they were put in, so far as his 

marking them as evidence in the case 
« • • 
can have that eff'ect, and they do not 

appear to have b«en objected to at the 
time. But according to the course pur¬ 
sued during the conduct of this case, all 
the -documepts produced seem to have 
been marked and admitted de bens esss, 
all questions as to their admissibility 
being reserved until the case should be 
' Bnally disposed of after arguments. 

We do not find that in the memoran¬ 
dum of appeal any objection is taken to 
the rejection of these documents on the 
ground that they had been admitted 
without objection on the part of the 
Defendants and Defendants certainly did 
argue before the lower Court after evi- 
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denoe had closed, as we understand, that 
those papers were not admissible. Wo 
think we must treat them as not pre¬ 
cluded from pressing that objection in 
appeal before us. 

As to these documents it is to be ob¬ 
served. 

1. That there is no evidence that the 
lists of which they purport to be copies 
were actually sent tp the (Government 
oflBcials. 

2. That there is no evidence ihat lists 

similar to these in form, and in the 

nature of the very minute particulars 

given, were as a matter of usage, or of 
0 

duty, sent by the Rajahs to the Govern¬ 
ment in fomoer or in recent times. Reg. 
12 of 1807 was not in force at rhe date 
which the latter of these lists bears ; and 
the Regulation then in , force, 22 of 
1793 did not require such lisN as these 
are to be furnished. 

3. There is no evidence that copies of 
lists such as these were regularly kept 
according to the course of business (as- 
sumirg that there was a course of 
business) in the Rajah’s sheusfa. No 
other copies before or after these iu date, 
are produced by the PlaintilT similar to 
these nor any list of any kind until the 
comparatively recent date o' A. D. 1864. 

4. There is nothing ' except their al¬ 
leged age to bring these documents within 
sec. 90 ot the Evidence A,ct. They dp 
not purport to be written by any known 
person, nor do they bear upon the face 
of them any form or mode of autlu-nti- 
catioii of any kind. Bukshi Bliugwau Das 
nys he heard from Joy Kissen they were 
piepared in Raja Monl Nath Singh’s time. 
That is all. 

5. Lastly as to their credibility, they 


are wholly different in their character 
from an undoubtedly autln'i.'ic list, Ex. 
A to A84, put In by the Defendants, 
and produced from the records ot Govern¬ 
ment to which we shall* refer later on. 

They were used before us, and, if they 
are not genuine, they must have be n 
framed to support the contention that 
the Digwar.s whose holdings are men¬ 
tioned in them were tnly, as the Plaintiff 
now contends, subordinate Di^fwars hold¬ 
ing tlie l.itul poss.issed by them as wages. 
Tliey would not, in our opinion, establish 
that contention if they were accepted. 
They may well be construed as liiliited 
to this :—As setting but an estimate on 
the one side of the value of the land 
held by Dig war! service, and on the 
other of the number of men who are 
to be kept up by tbe holders of the 
land granted. In early times—and these 
lists if genuine run back nearly 100 
ye.irs, and probably relate to land held 
long before on this service—tbe value of 
tbe land let out on tliis sort of serviee 
would naturally coincide tolerably close¬ 
ly with the money value of the services 
for which it was granted. In truth, we 
are disposed to think, that these lists If 
admitted might, from some points of 
view, rather support the Defendants’ than 
the Plaintiff’s case. There is however 
no evidence that lists of this character 
were ever matje our. Nor have we any 
means of jinltring wl cthcr, if lists of'this 
kind ever wore in use, those before us 
have or have not been given terms of 
expros.sion calculated to give colour to 
the Plaintiff’s case that tlie Dlgwari service 
was originally at any rate a personal 
service rendered to his ancestors. 

We observe that the witness Bukshl 
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Bhugwan Das whose .employment It is to 
look after the Plaintiff’s oases, says that 
the list made by him and Joy Kissen 
Das was prepared from those two lists 
and other papers. We gather that this 
must be the list 2A21 : he says the list 
he and Joy Kissen made was prepared 
in pursuance of orders reoefved from the 
thakbust authorities when conducting 
the survey in A. D, 1869, which survey 
lasted for softie years, certainly lip to 
1864. No doubt a list in the form of 
2A21 was sent in 1864 S. But how long 
before that date the lists dated A. D., 
1799 and 1806 were in existence, there 
is nothing to show. 

We hoard the Appellant’s Counsel upon 
these documents. We thought it possible 
that they might be let Jn as statements 
against interest inasmuch as they go to 
show an interest in the Defendants’ pre¬ 
decessors in the mouzahs in question. 
But there is nothing to show who made 
them, or to connect, them with any 
former Rajah as declarations made by 
him. On considering them we feel con¬ 
strained to reject them as being destitute 
of any of those guarantees of genuine¬ 
ness (whether as to themselves or as to 
that of which they are offered as second¬ 
ary evidence) which the law requires. 

Next as to Ex. 2A21, Its original was, 
as we have said—or is stated to tave 
been—prepared by Bhugwan Das and Joy 
Kissen. Its value so far as it has any 
is in the kyfeut which begins with the 
words " There is no Ghatwalli in my 
estate. The Digwars are appointed as 
servants by me, &o.,” whish we are told 
is the correct translation. 

The original was called for from the 
Deputy Commissioner’s Office, and after 


about a year and a half Ex. D21 and a 
letter D18 were extracted from that 
office, D21 which is in the Persian 
character is identical with 2A21 save in 
the kyfeut, which is wholly different, and 
Ms unfavourable to the Plaintifl’s case. It 
says “ the Digwars a*e under the person 
in possession and the patwaris are not 
under me ” indicating that independent 
position of th^ Defendants or Digwars 
whrioh the Plaintiff repudiates. 

There can be no doubt that Rajah Ram 
Nath did send such a list as this. D18 
which is the covering letter which accom¬ 
panied It, is proved to be.his and on it 
there Is an order for the transcription 
into Persian character of the HUidi list 
which it covered. 

This order .is in the* handwriting of 
Bajrung Behari who was alive when the 
suit Vi^as* heard and in Tirhoot. He was 
not called. Tliere is notliing save the 
existence of the list in tlie Covernmenfc 
records, to connect D21 with the Persian 
transcription ordered ; and no proof that 
any such transcription was made.* Thei'e 
is absence of proof of the lose of the 
Hindi original, but very loose r, ^mce 
of search. Still, slight.as it is, wq tliinic 
there is enough evidence to render D2l 
admissible, valent *qvanlxtm. 

So far as it goes, it slightly aids the 
Defendants’case and contributes to throw 
doubt on tjie Plaintiff’s Ex. 2A21. 

But 2A21 is* Itself of so little value 
(if it has any) that It is soareely material 
to discredit it. So far as it goes, how¬ 
ever, it is completely discredited, or 
contradicted (it matters little which) by 
A1 to A84. 

That exhibit is an nndoubtedly authen¬ 
tic list, produced from Government 

24 
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records, each page of which contains or 
contained the seal of Rajah Ram Nath. 
It was made in A. D. 1843 and one of 
the headings of the different columns 
into which it is divided is “ name of 
Laghnedar, Alakidar and Ghatwal.” In 
that column of the document appear the 
names of the different predecessors of 
the Defendants, as we shall presently 
notice. 

This document confirms the kyfevt of 
D21 ; and on the evidence, so far as 
there is any, that exhibit must be held 
to be correct, and 2A21 spurious so far 
as it diffets from it. 

Of the principal documents relied on 
by the Appeliant before us, there re¬ 
mains but the two copioT of ekramamas, 
2A29 and 2A30. The latter is a legls- 
tered document it is proved. The ek^m- 
nama 2A29, dated 8th Assar, Siu*!! 1910, 
corresponding with A. D. 1(S53, relates 
to three of the villages in question. Wo 
were referred to the evidence of Ruiidka 
Das, page 58, of Domun Lil, pii>re 88, 
and of Bissumbhur Das, pp. 109-10, as 

i 

proving this document. The first two 
witnesses do prove the handwriting of 
the document: l)ut BIssumbhur Das 
proves the execution of an eh-arnama 
by Tekait, Pertap,^ Balju and Gendawri 
Ganjhu. The document in question pur¬ 
ports to be by Maniar Cheta Tekait and 
Gandawri Ganjhu. It‘is of liWie conse¬ 
quence. Were this document proved, it 
would do no more than record a re-sottle- 
meut of three Digwari Mouzahs from 
which the Dig wars had been for a time re 
moved in consequence of orders from the 
Government officer, or as he is called 
in Ex. 26 the attachment ptiwana, 
“the Court.” We shall refer to this 


again presently. Moat of the documents 
set up by the Plaintiff must therefore 
in our opinion be rejected. Jlut although 
wo reject them, wo ought to refer to 
the desired use of them, as it bears upon 
one of the two chief points in the case 
to which some of the oral evidence also 
is directed. This point relates to the 
alleged right of resumption by the 
Rajah at pleasure' 

One of the testa applied in the Ghat- 
walli cases to try the powers of resump¬ 
tion asserted by the zemindar, "^was, 

. whether the service on which the land 
was held wms piiblic, or personal to the 
zemindar [see the case in Raja Nilmoney 
Singh Deo v. 2'he O'oveinment (5) and 
Rilmoney Singh v. Beer Smgh (4) in the 
Privy Council]. For if the service be 
personal to the Rajah, as in the last 
case was alleged, it may be that the 
Rajah disjiCiising with it or the occa¬ 
sion for It ceasing may resume : we 
say “ may be,” for perhaps even in tliat 
case It may not in every case necessarily 
follow ihal lie can do so. We need not 
discuss this. 

It was, however, the aim of the Appel¬ 
lant to show that the services in the 
present case were persona!. Hence the 
argument that wheio in the statement in 
the lists (for though we reject them, we 
must refer to this in stating our view 
of the arguioient) the statement “ for self ” 
appears, tliat is an indication That the 
SCI vice w«s pcrson.il, and that the holder 
of the mouzili or mouzahs was bound 
to pt'iHondly discliarge it. We do not, 
of course, atiril,iute to the Plaintiff such 
a confusion of terms as would be iiivolv- 

(4) 18 W. K. (P. C.) 321 (1872). 

(5) 6 W. It. 121 (186G;. 
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ed in the suggestion that because the 
service was to be that, of the Digwari 
tenant personally, * he would therefore 
be only bound to a service persomil, 
and not public, within the meaning of 
the decided cases.* But we understand 
Plaintiff’s argument to suggest, that^ 
where service by the Digwari holders in 
person may appear L*o havt^been stipulated 
for, that stamps such a character on the 
holding as to show^ or tend to show 
that such J)igwari holders wore of a 
subordinate order and were more servants 
of the Rajah, carrying out under his 
personal orders the sorviee widch he was 
bound* as between and Goverfi- 

rnent to have porforn^ed. 

To this contention (if wo rightly ap¬ 
prehend the learned Counsel for the Ap¬ 
pellant as making it) there appear to ns 
to be two answers. 

In the first place, in the lists which 
are, as correct statements of fact and 
apart from the kyitu\ undisputed, t g., 
2A21 and D21, the Digwari holders are 
less in number than the sirdars men¬ 
tioned In the four til column, in some 
cases. Take the first named persons in 
2A21A, namely, Maniar and 'I’okait. 
They are the Digwari holders: tliey are 
two; No. 3 Cliitn Clianju is one: the 
Sirdars are two. No. 17, two Digw’.arl 
holders, 3 Sirdars. See also Nos. 20, 27, 
36, 41, 42, the Sirdars are 4. Take the 
ekrarnama 2A30 : the Digwari holders 
created, or recognised, in tlie transaciloii 
there recorded are two: tlfo Sirdars are 
eight. There are otlicr examples in ilio 
exhibits in tlio case relied on by Plaiii- 
tiflf; but these are enough. 

In the second place personal service 
rendered In commanding the guards of 


passes or roads does not neoesBarlly 
involve the holding of a subordinate 
position such as to argue a merely 
personal relation to the Rajah. It may 
be consistent with the enjoyment of 
considerable social rank. It certainly 
was In the case of the Ghatwals of 
Beerbhoom whose office may have been 
originally one of personal service, al¬ 
though ultimately it came to be one 
which mlgh^ be held even by a female. 
Iji the present case,’ the magnitude of 
tlie holdings, to which we have before 
adverted, seems to us to negative the 
existence of any such humble relation 
between iho Defendant and the Rajah 
such as ho asserts, and ‘as they] eagerly 
repudiate. In the documents other than 
the lists, whether those rejected * or 
that which lias been admitted, vit., the 
x>f 1875, there is not a trace 
of submission to expulsion from the 
holding granted save in the case of non¬ 
performance of the service upon which 
the holding is granted. ^ 

Tiien as to the oral evidence upon 
the question as to tlie right of the Rajah 
to resumf? at pleasure, or ^nfitwithsland- 
ing the tenant's comgetenco and readiness 
to perform the services. 

As to this, we nfust limit oftrselves to 
statiifg the (jonclusion at which we have 
arr'ved. We tWnk it clear that the 
Appellant has not shown any exercise 
on the part of the Rajah and his pre- 
decesbhrs ^of the right to resume save 
in cases in which the holder of the 
lands granted failed to perform the 
services to which he was bound by 
tbe conditions of his tenure. In such 
cases resumptions have been shown tc 
have taken place, followed in almos' 
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every Instance proved the letting 
of the land resumed to other persons 
upon similar terms to those under which 
it had been previously held; in one case 
a part of the land previously held by 
Digwars seems to have been otherwise 
applied by the Rajah. In but one did 
the whole of the land resumed for default 
remain in the Rajah’s hands. Another 
Digwar added tlie service to his own. 

Wo think it also clear, frrm the plaint, 
and the evidence, taken with the plaints, 
that tho power of Government, although 
generally exercised through the Rajah 
was always recognised as supreme with 
respect to the jupervision over the 
Digwars in rcghid to the di.: harge by 
them of their duties. In the evidence 
for tho Appellant the acts of the Rajah 
with respect to defaulting Digwars are 
spoken as his, and no doubt i'u form they 
were, but wo have no doubt that in 
effect be acted under the impulse and 
by tho authority of Government and as 
.representing it, or rather, the Commis¬ 
sioner or Agent General for the time 
being in that respect. 

Upon tlie, whole, we are of opinion 
that the evidence documentary and oral 
fails to show that the Rajah ever pos¬ 
sessed or* exercised u right to dismiss 
tho Digwars and to resume the Digwarl 
grants, save in cases.of default or that 
by the terms under which persons held 
Digwari grants, any such power was 
given or reserved to the RUjah. 

It is argued however and this is the 
second point in the case that the lands 
are in the zeiaindari; that the Rajah la 
primd facie entitled to them; and that 
unless the Defendants establish the 
under-tenure which they claim, Is en¬ 
titled to a decree for possession. 


As to this contention we think we 
must have regard to the case made by 

ft 

the Plaintlflf, and tho real controversy- 
ill the suit. No doubt the suit was ill 
framed, and ill-managed on the Plain¬ 
tiff’s side and on the Defendant’s, too. 
Had the Plaintiff’s suit been treated In 
this appeal, as perhaps it might have 
been. It may br tnat it would not have 
survived the opening. The whole case 
bristles with objections to any attempt 
at disposing of It on strictly applied 
rules. We think we ought to deal with 
it, as far as we can, upon the real dispute 
between the parties that is, whether 
under the oirciimstances, tho Rajah has 
a right to resume as the executive 
olllcer appears to have told him he had. 
Tiie riglit to resume is the sole right 
claimed by him and whether he has that 
right or not is in truth tho sole question 
disputed. 

Wo must look at the statement of 
facts oil which he claimed that right. 
The Defendants are entitled in our opi¬ 
nion to the benefit of any admissions 
made by him in claiming it. 

He claims that the Digwars have no 
right to hold and that therefore, i.e., 
for that reason alone, the persons who 
hold under or through them can have no 
right at all to hold possession. .So far, 
as to the Defendants deriving title from 
Digwars the case against each is the same. 
He makes no ylaim in this suit by reason 
of any alienation made without his assent, 
supposing that he oould do so. 

He claims against the Defendants as 
being persons who hold under grants to 
their ancestors from, his own. His case 
is that as a matter of fact the raouzahs 
held by the Defendants have descended 
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from father to eon. It is natural that 
a case should be a little modified in ap¬ 
peal in the hands of more instructed 
advisers contemplating, perhaps, * with 
impartial disapproval the Plaintiflf's and’ 
the Defendants’ mode of shaping their 
case. But what we have stated was (the 
Plaintiff’s case throughout. His witness, 
the record keeper fladhika Das, says at 
p. 62 ” The mouzahs which have been 
sued for have doeceiided from father to 
son;’’and we think there is* no doubti 
on the evidence that as a fact these 
mouzahs have as a rule so descended. 

For the decision of this ca^o therefore 

• 

we‘must take it as admitted by the 
Plaintiff that the* Defendants, whoever 
they were, took and now hold under 
the terms of the original grant whatever 
they wore; and that any defence open 
to the original grantees is open to them. 
Ex. A1 to A8t appears to us to be con¬ 
clusive, coupled with the Plaintiff ’s evi¬ 
dence and admissions on this question. 
It la clear from, it that Defendants’ pre¬ 
decessors had a service tenure at a fixed 
rent, 45 years ago, in these very mouzahs. 
The nature of the service is amply proved 
outside this document. But it proves 
that the tenure was by service and at a 
fixed rent besides, a holding somewhat 
inconsistent with the idea of an enjoy¬ 
ment of a piece of land as wages. 

In truth the whole case poii^ts but the 
one way, in our opinion. It is to be 
lamented that the course described by 
Chief Justice Garth InLeUanund v. Tha- 
koor Munrunjun Singh (6) with regard 
to the Khurrukpore Kaj should have 
been followed so inlnutely in the present 
by the executive officers, and unfortu- 

(6) I. L. .3 Cal. 261 (1877). 


nately, by the Bengal Council. We can¬ 
not help fearing that an ill-drawn Act, 
VIII of 1878, and 111-conoelved proceed¬ 
ings of the executive before and after its 
passing, have caused the present unfor¬ 
tunate litigation. 

We think upon the eyidence and the 
authorities (cited below) that the Digwars 
on this estate held either first under 
Government, which there is some ground 
to support they did, or second under the 
Rajah subject to performing the Digwarl 
service; that there is no proof of any 
default by them, that the assessment by 
the Government of them under Act VIII 
of 1878 is a continuance of their service 
and that in no case’ can the Rajah take 
possession against them. » 

We have said that Exhibits A1 to A84, 
coupled with the Plaintiff’s evidence and 
admission, are conclusive as to the parti- 
cuUr jaghirs Included in them upon the 
questions arising in the csrse. We may 
however add that, having regard to the 
numerous decided cases with regard* to 
the local police grants in the district, 
and haying regard to the Ijistory.of the 
district as set out in the books of author¬ 
ity referred to, it Is impossible to shut 
our eyes to the fact that a customary 
tenure under perhaps different names 
exists alon^ the border of the whole of 
this hill-oountfy in this part of Bengal, 
the existence of which species of tenure 
in that oouivtry cannot be disregarded in 
construing the relation of parties situated 
as the parties in this case are. Nor 
should we disregard the fact, brought 
out by the learned Counsel for the Appel¬ 
lant when he was kind enough to furnish 
us with a large scale map of this region, 
that these mouzahs in question are to be 
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found ranged in the near vlojnity of, 
and in a manner ranged along the road, 
the ghats of which (Karo-Behara) the 
tenure-holders were bound by their ser¬ 
vice to guard. We need not deal at 
length with the cases cited. We think 
It clear that, having regard to Leelanu id 
Singh’s cases, the Khunickpore cases, 
[Lelanund Sing v. The Govetnment of 
Bengal (2), Raja Lilanund Sing v. The 
Government (7), Rajah Leelanvtidt v. Tha- 
Tcur Munoorunjan (1), Leelanund v. Tha- 
koor Munrunjun Singh (6)] and the 
Pachete cases [Raja Nilmoney Smgh Deo 
V. The Government (5), Nilmoney Singh 
V. Beer Singh (4), Rijah Nilmoney Singh 
V. Bakra Nath Singh (3)] which wo 
have a'ready.referred to, the claim made 
by the Rajah in this,case has been, 
in so many words, condemned by anti¬ 
cipation in deciding the .cases about 
GhatwalU tenures. 

One word as to the Act of 1878, 
Bengal Council. It is contended that 
thrf Bervlce to which the Digwars were 
appointed ended by the default of the 
Digwars in 18,77, and the dissatisfaction 
of the Govermnent with the service 
rendered expressed by the executive offi¬ 
cers and recorded in the Gazette is point¬ 
ed to as proof of that default. 

We entirely agree with, the Idwer 
Court in considering that 'no such default 
is shown. It amounts to no more than 
the substitution for an old fashioned and 
Imperfect system of police of, a new 

(1) I. A, .Sup. Vol. ]al (1873). 

(2) 6 M, I. A. 101 (1855). 

(3) 0 I. A, 101 (1882). 

(4) 18 W. H. (P C ) 321 (1872). 

(5) 6 W. K. 121 (18G«), 

(6) I. L. R. 0 Cal. 251 (1877). 

(7) 2 B. L. B 114 (1865). 


system supposed to be of a superior 
quality. It is in making that substitu¬ 
tion that the executive officers assessed 
the Defendants, at first authoritatively 
"before the passing of the Act, and sub¬ 
sequently acting or supposing themselves 
to act under its provisions. We think 
that it is impossible, having regard to 
the fact that these' Digwars were assessed 
for road police purposes in an amount, 
at any rate until ,.1882, immensely 
, beyond any burden which, in«the form 
of supply by them of patrols, had 
formerly rested upon their holdings, to 
regard this system as anything but a 
a continuance in the form imposed* by 
statute of the dischivrge of their pre¬ 
vious public duties, and upon that ground 
alone we bold tliat no default can pos¬ 
sibly be held to be proved In this case 
from the action of Government, while 
of default by them iu the conduct of 
the old fashioned system, there is no 
adequate proof whatever. 

Lastly as to the effect of the ekrar- 
nama of 1877, that document applies, 
as we understand, to the present case 
alone. There is no such document In 
the other cases shortly to be hoard. One 
of the two grantees whoso obligation is 
recorded in that ekrarnnma Is a party 
to this appeal; and we tldnk it impos¬ 
sible, having regard to the terms of that 
document,, to hold that in the absence 
of the default ,as referred to In that 
document and so long as the granlee 
or grantees are willing to discharge the 
service prescribed to them, the terms of 
that grant, at any rate during their life¬ 
time and that is epough to dispose of 
the present case, are such as to render 
It possible for the Rajah to resume as 
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against them. As we have said we have 
dealt with these matters for the present 
as not formally disposing of the appeal, 
although substantially what we hav« 
just now said will be the judgment in 
the case. The points which we l^ave 
now determined will govern the hearing 
of the appeals ifi l^e other cases; and 
we shall formally pronounce the judg¬ 
ment in accordance with the terms we 

have n«w laid down when deciding the 

* • 

other appeals. 

Appeai. No. 192 
{Galled Lot II in the judgment'^ 

*In this case there are, Ist an ekrar- 
naTrtflr, p, 137, piTt in by the Plaintiff, 2nd 
Sawan Budi 18G3; 2nd a sannad of 6th 
January 1871 by Colonel Money acting 
under the Court of Wards, p 320; and 3rd 
a perwana by tlie Deputy Commissioner 
to the Kajah, November 1865, The 
other documents are inadmissible The 
fkrninima bears the character of that 
noticed in the preaeding case; namely 
that admitting liability to expulsion from 
the jnghirs granted in case of default; 
it does no more. 

The iannad is of too recent a date 
to be of much value. At most it is a 
reletting, or a confirmation of 51 
mouzahs to the sou of deceased holder 
Bhao Singli in accordance with custom 
of the Maiiarajah’s cutchgrry. Tt cer¬ 
tainly could not operate as a surrender 
of a tenure already existing such as 
form the exhibit next 11) be referred to. 
The peiwana of 1865 is of some im¬ 
portance as an act of authority by the 
Deputy Commissioner calling upon the 
Kajah to compel Bhao Singh, the jaghlr- 
dar, to pay the Digwars under him their 
salaries; and requiring the Rajah, “shoulQ 


Bhao Slngh act contrary to the oon- 
dltlons of the Ghatwalli settlement,” to 
take action. It confirms the view ex¬ 
pressed by us in the Grst case, as to the 
nature of these tenures, both as being 
held by public service, and that service 
being of a Ghatwalil ualure. 

In A38 Bbad Singh’s name appears 
•AS jaghirdar oi those 5^ villages. They 
were pl^uly held on Ghatwalil service 
to be done upon the Tear! ghat. 

Appeal No. 193 
(Lot V) 

As to the right of resumption this 
case stands on the same footing as tho^e 
already dealt with. * 

The names of the fathers of the first 

♦ 

3 Defendants appear in A66 as jaghir- 
dan of the mouzahs claimed: they were 
Gooroddyal, father of Roopdyal, Sodu 
Nath, father of Chet Singh, and Ram- 
dya), father of Pahari. 

These Defendants are alleged by the 
other Defendants in this case to^have 
assigned to them, whether as mokurari- 
dars or as mortgagees in possession, 
interests in possession 1n the'whole of 
the mouzahs lii dispute. The fact of 
these partial alienations was not disputed 
In appeal before us and this circumstance 
HO doubt accounts for the confession of 
judgment bji two out of the three prin¬ 
cipal Defendants. But for the reasons 
stated in the previous cases we think 
Plaintiff not entitled to the kbas posses¬ 
sion claimed. 

Appeal No. 180. 

(Lot 111) 

As to appeal No. 180, Lot No. Ill in 
the judgment of the lower Court, there 
is no doubt as to the execution of the 
kabuliyat by Purdhan Ram Lall who, 
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Nam Narain Singh v. Tbkait Ganjho. 

nevertheless, takes an active part in the 
defence of these suits, filing a written 
statement in which the case applicable 
to the body of the Defendants is set up. 

Now, it la to be noticed, that the suit 
is not brought as against the Defendant 
upon the lease and kahuliyat. Had it 
been, it would have been fairly open to 
the Defendant to apply to have the suit 
as against him tried separately. The 
point is not merely a technical one. The 
suit as originally framed was a suit 
brought against a whole community of 
persons on one ground said to be appli¬ 
cable to them all; and the allegations 
in the 9lh paragraph of the plaint as to 
the execution of le.ises and kabuliyat 
are, in truth, merely statements of facts 
made in support of the ‘general right 
claimed: it is not alleged in that* para¬ 
graph that this Defendant or a*ny of the 

• 

Defendants sot out in the list to the 
plaint had taken leases nor are he and 
they |ued as lessees. In short the suit 
is not brought against this Defendant on 
the kabuliyat : and he is not called upon 
to considef, prepare and make any defence 
respecting it. ^ 

Upon the case before us we are of 
opinion, further,* that a good defence to 
the suit upon the lease, had it bpen sued* 
upon, might most probably be made. 
Such of the Dig wars as submitted to 
take leases, did so, according to the Plain- 
tiflf, upon being called together by^Ool* 
Boddam and asked to give up their 
Dlgwari lands and take settlements. We' 
should hesitate before allowing these 
persons to be bound by leases accepted 
by them under such circumstances. We 
are however relieved from the necessity 
of either deciding such a matter, or of 


sending back this particular case for 
evidence as to what actually led to the 
execution by this Defendant of the kabu- 
Uyat and the acceptance by him of the 
lease, by the fact that no Suit is brought 
agajnst him on this document, and no 
relief claimed against him on the strength 
of it. , • ■ 

Appeal No. 181. 

. (VII). 

This case,has no special feature in it 
and must be decided on the same grounds 
as the first. 

Appeal No. 182. 

(VIII) 

This case stands on tha same footing as 
No. 193. Original owners admit claim, 
but have assigned. 

Appeal No. 183. 

(IX) • 

Save as to 4 annas same as the last 
case. As to 4 annas Plaintiff is entitled 
to a decree against the Defendant Da- 
nukhdarl as to wl^atever rights that 
Defendant may have as between himself 
and the Defendant Kunjbeharl, as to 
which we of course say nothing. As 
against Kunjbeharl the appeal must be 
dismissed. 

The result in all the cases, except 
Appeal No. 183, is that the judgment of 
the lower Court must be affirmed and 
the appeals dismissed, with costs in all 
of them other chan Nos. 181 and 182, 
which we dismiss without costs the Res¬ 
pondents not appearing. In Appeal No. 
183 the decree will be In the terms of 
our judgment in that case. 
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The PROVISION in cl 18 of the Indian Limitation 
Bill has, except for an error of omission which we 
notice below, our entire arpprovM. The Select 
Committee in their report on the Civil Procedure 
Code Bill of 1903, justly observe that the pur¬ 
pose of sec. 424 of the Civil Procedure Code (which 
requires two months’ previous notice to be given 
to the Defendant in ail actions against the Secre¬ 
tary of State or any other public officer) is “ to give 
notice and facilitate compromise, but not to shorten 
the period of limitation.” The clause accordingly 
provides for the exclusion of this period in compu¬ 
ting the period of limitation for such suits. 


opposite effect of extending the • period of limita¬ 
tion.* We think that the terms of the clause should 
be made more general so as to cover all suits in 
which a notice of the claim has to be given to the 
Defendant as a condition precedent to the institu¬ 
tion of the suit, provided of course such notice Itself 
does not, 'as In ejectment suits against tenants, con- 
,Btltute the cause of aotion, 

Under the present Code op Civil Proqeddre as 
also under the amending Bill all Courts are to pro¬ 
nounce judgment in open Court, but as far as we are 
aware this rule is seldom observed in tlfe Mofusail 
Courts. There, as a rule, judgments written at home 
are brought into Court, and only the result la com¬ 
municated to the pleaders or parties! This provision 
of the law should bo strictly complied with, principally 
on the ground that arithmetical, clerical or other 
errors, afld sometimes very serious ones, can be 
corrected by* the pleaders then and there in case 
judgments are read out in open Court. The judg¬ 
ments should, moreover, be signed after they have 
been read in Court. In the present state of Mofussil 
practice applications have frequently to,bo made for 
correction of such errors resulting in the waste of the 
Court's time as also in throwing away a consider¬ 
able amount of unnecessary oosts. We must say, 
however] that the Subordinate * Courts find It 
necessary to depart from* the rule because they are 
always hard pressed for time. The Legislature may 
well represent to the Executive Government the 
need for relieving the pressure on these hard 
worked officers. Such shortcomings ai these have 
arisen from this one cause. 


This rbasonino however applies e^jdallt to sdits 
which have t() be instituted, after notice, against 
Police Officers and Municipal employees for wrong¬ 
ful acts committed in the course of the discharge 
of their duties. See, for instance, the provisions 
of sec. 42 of the Police Act V of 1861 and sec. 
363 of the Bengal Municipal Act III, B. C. of 
1864. Sec. 634 of the Calcutta Municipal Act III, 
B. C. of 1809, may also be noticed in this oon- 
neotion. But the interpretation of the section as 
given In The Corporation of Calcutta v. Shyaim 
Charan PeU, 9 C. W. II. 217, has in most oases the 


Rule No. 2 or Order YI which is based dpon 
Order 19) Rul® ^ (of the English Rules), provides 
that' Dates, sums and numbers shall be expressed 
In figures.’ The English Rule is as follows:— 
" Dates, sums and numbers shall be expressed in 
figures and not woidt." We are not in favour of the 
adoption of the English rule in this country, 
plaints, written statements and other documents 
are often drawn up in vernacular and sums and 
numbers are expressed in the vernacular notation 
which when referring to land vary in different locali¬ 
ties. It is therefore all the more necessary that 
the quantities should be expressed in words and not 

46 



xlvl 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XU. 


In figures only. Even sums of money^ are some¬ 
times expressed in pics and sometimes in gundas 
and therefore unless they are expressed in words 
they are likely to lead to confusion. 


The rnovrsiONS contained in sec. 310A, C. P. C., 
will be found in Rule 88 of Order XXI with certain 
alterations. Similarly Rule 89 embodies the provi 
slons of sec. 311 with certain alterations. Under 
Rule 88 when immoveable property is sold “any 
person either owning suth property or holding aii 
interest therein by virtue of a ti^e acquired before 
such sale may at any time within thirty days from 
the date.of sale apply to have the sale set aside 

on his depositing in Court.” a certain 

amount. The expression “ holding an interest tlicro- 
In ’’ does not seem to be suiliciently expressive. It, 
may be questioned hereafter whether the above 
expression includes a lessee or a mortgagee. It 
seems to be preferable to use tlio same expression 
as in Rule 89, viz., any person whose interests are 
affected l^y the sale. IVo do not see any reason 
why a person whose interest is not affected sliould 
be allowed to come in. 


The words used in sec. 310A*AnE at present ah 
follows :—Any pnson whose iminovenble property has 
hem sold .... may at any time within thirty 
days from tlio date of sale apply to have the sale set 
aside. In sec. 311 the words are the same, i.e,, any 
person whoso immoveable property has been sold ” 
(besides the decree liolder). Butli sections contemjilate 
the same classes of persons. Having regard to the 
word used in the propo.scd ameiidmeut it may be 
questioned whether a person who may come in under 
Rule 88 could also come in under Rule 89. Rut 
reference to claii,se (2) of Rule 89 would seem to 
indicate that the Legislaluro iutendeJ by the two 
rules to provide two altcrnativ'e remedies to the 
same classes of persons. Eurtlier, the amending 
Rule 88 may easily •bo construed as excluding 
persons who by succession or otherwise may acquire 
the rights of a person entitled to hpply under 
the rule, within 30 days from t'ho date of sale. 
Such a result could hardly have been contemplated 
by the framers. 


THE LATE MR, L. P. PUOII.* 

It 1b with deep sorrow tha^ we anuounco the death 
of Mr. L. P. Pugli, tlic most senior member of the 
Calcutta Bar. Ho was born on the Srd of August 
1837 and passed away in peace on the Gih of 
January 190S. Ho w.as thus over 70 years of age 
when he died. It was only diu'iig last year that 
he rapidly broke down in luallh and retired from 
the High Court. Before that bis stately figure, 
dignified iiiaunorj, natural courtesy and good nature, 


his patient industry and legal erudition had 
secured for him a unique position at the Bar, He 
was held in great regard an^ high respect by the 
Bench, the Bar and all sections of the community 
both European and Indian. He had received bis 
early education in Winchester College which Is the 
oldest of English public schools and finished his 
acaiiemio career at the Oxford University of which 
ho was a Master of Arts. He got called to the Bar 
at the Lincoln’s Inn in' November 18G2 and joined 
the Calcutta Bar in the following year. He was 
fhen knowrt as Evans and the earlier references to 
Mr. Evans In the law reports refer to him, and not 
to his brother, gir<Fr6derlck Evans, who joined the 
Calcutta Bar later on. In 1868 he assumed the 
name of Pugh by Royal License. P’rora 1868 to 
1885 he held high offices In his native county of Cardi¬ 
ganshire (n Wales. He was a, Justice of the Peace 
and also a Deputy Lieutenant of his county and 
represented Cardiganshire In the House of Commons 
as a Liberal Member from 1880 to 1885. He also 
practised for a time on the Chancery Side of the 
ilif^ii Court ill England. All tliis varied experience 
and deep study had made a very sound jurist of him. 
As a consulting lawyet on questions which lay outside 
the pale of ordinary practice or the Anglo-Indian 
Codes, ho had no equal la this country. It was at 
his instauco and through his advice that some very 
Interesting questions of International and constitu¬ 
tional law were taken before the Judicial Committee 
of tlie Privy Council in Yusufwddin’s case (2 C. W, N. 
p 1) and tlieir Lordships held that the Independent 
Native Prince.s In ceding certain jurisdiction to the 
British Government along the Railway Hues in their 
territory had not parted with their sovereign right 
over the same. \Vhen*no senior Counsel was avail¬ 
able for defending Mr. Tilak at the sedition trial 
before the Bombay High Court, Mr. Pugh readily 
accepted his brief and zealously defended him. His 
liberal views did not undergo any change even In 
the autocratic atmosphere of India. During Lord 
Elgin’s Viceroyalty when the Chalmer's Sedition Bill 
was introduced for amending the Indian Penal Code 
and the Code of Criminal Procedure, Mr. Pugh, as head 
of a committee, drew up representations on behalf of 
the Bar pointing out the highly objectionable nature 
of the Intended legislation. Because of the liberality 
of his views and his sterling independence he cdin- 
manded the conudence of the people and also the res¬ 
pect of Government, He was appointed to o&clate as 
the Advocatetleneral for some time and, later on, 
a member of the Viceroy’s Council. It is said that 
many years ago he was offered a seat on the Bench 
of the Calcutta High Court and that be refused it 
on the ground that It was merely an oflSolatfng 
appointment. Had he been made a permanent Judge 
of any High Court In India, he would have surely 
added to its strength, prestige and learning. We 
cannot conclude without an acknowledgment of 
our deep sense of obligation to the lllustriouB 
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dcoeased wbo as the president of our Editorial Com¬ 
mittee guided us iu coiiducilng this journal for many 
years. We deeply mourn his death and convey our 
heartfelt condolence to the bereaved family. 


CURRENT INDIAN CASES. 

Khadhd SrNGH V, Bauit Singh, I. L. R. 29 All. 
423. Civil Procedure Code,me. 506. 

Where the submission to arbitration was signed by 
certain Defendants personally and by the pleader 
as representing the rest of the Defendants, one 
amongst whom had not signed the mkalutnama, held, 
that the reference was invalid and consequently the 
award was not binding on any one of the parties. 


Sham Lal v. Mise* Kgnwaii, I. L, R. 29 All. 426. 
Civil Procedure Code, ua. 621, 522 — Appeal- 
Award, 

An appeal lies against a decree founded upon an 
award on the grpund that it was not delivered by*tho 
arbitrator and that in fact it was no award. 


Ramjiwan V. Kali Cuaran, I, L. R, 29 All. 429. 
Civil Procedure Code, sec. 506. 

A vakalutnama in general .terms is not sufficient 
to authorise a pleader to make a valid application 
for reference under sec. GOG, C. P. C., but when the 
order for reference was made upon such an applica¬ 
tion and the party complaining acquiesced in the 
submission the award was not set aside on revision. 


Maharajah of Benarks v. Nanda Ram, I. L. R. 
29 All. 431. Instalment bond—Waiver. 

In an instalment bond it was stipulated that on 
failure of payment of one instalment the creditor 
would be able to sue for and recover the entire 
amount of instalments then remaining unpaid, held, 
that the creditor had the option to waive his right. 


The Laws of England. Being a complete statement 
of the whole law of England by the. flight Honourable 
the Earl of HaUbury, Lord High Chancellor of 
Great Britain 1SS5 86, 1886-92 and^ 1895 — 1905, 
and other lawyers. Vol. I. London. Butterxoorth 
dt Co., 11 and 12 Bell Yard, Temple Bar, Law 
Publishers. 1907, 

When Lord Halsbury laid down his office of Lord 
High Chancellor for the third time, it was little 
expected that at his time of life and at the end of 
a career of strenuous labour be would engage him¬ 
self in the stupendous task of working out a com¬ 
prehensive account of the whole law of England. 
But nothing is extraordinary fpr a man past eighty 


WSBKLY notes: kMI 

who to tliis day is found regularly sitting in the 
highest Court of Appeal and disentangling intricate 
questions qf law and fact and coming to a decision 
amid the conflicting views of the Courts below and of 
the opposing counsel before their Lordships’ Bars. 

In the arduous task of editing this great work, 
his Lordship is assisted by lawyers of great emi- 
• nence. The contributions, too, are by lawyers of 
proved ability and repute. But the master-mind of 
Lord Halsbury is throughout .discernible, even 
through the details of this work. Ills Lordship has 
not only contributed a very luminous introduction 
but has had the whole of the work passed under 
his supervision. 

The present volume is the first instalment of this 
great work.* It fulfils the high expectations which 
^its authorship naturally raises in one’s mind, and 
bears out the claim made in the publishers’ an¬ 
nouncement that it is “neither an encyclopcedia, a 
digest nf cases nor a dictionary. It rather takes 
the form of a series of treatises on every branch of 
the law by experts in each particular braqph.” The 
form of a dictionary,is retained in so far as the 
arrangement of the titles is alphabetical. But only 
the most comprehensive title^have^een selected for 
exhaustive treatment and cross-references are freely 
given both fjr th? purpo.se of avoiding repetition as 
al'o to supply the Ijnks necessary for connecting the 
subjects tieak with under different titles into a 
harmonious whole. It is not within the scheme of 
the Vork to include historical and theoretical matter 
and they have been excluded except where they are 
essential to the right understanding of the existing 
law. « 

The statement of the law proceeds, as in some of 
the most approved text hooks of English law, un¬ 
hampered by the citation of feasons^ illustrations and 
autliorities, which are relegated to notes at the foot 
of the page. But^the “notes,” sometimes exceed 
the "statement” iu bulk, a result which could not 
well be avoided seeing that It Is aimed to present 
a fxdl and compltte statement' of the law in a practi¬ 
cal syid readily accessible form. 

The titles clealt with in tlie present volume are;— 
Action, AdmiraltJ', Agency, Agriculture, Aliens, Allot¬ 
ments, Animals, Arbitration, Auction and Auctioneers, 
Bankers and Banking. From the importance given 
•to Agriculture, Allotments and Aliens, it will be 
seen that the authors have been fully alive to 
modern developments. It will interest those who 
observe the signs of the times to note that "Build¬ 
ing Societies," "Clubs,” “Education,” "Friendly 
Societies,” "Income Tax,” and "Intoxicatingliquors,” 
will be among the titles to be specially dealt with. 

The present work, we believe,' is itself a sign of 
the times. Reform of the law has been talked of, 
ever since Bentham delivered his caustic and not 
always well balanced criticisms of the law of England 
as it was iu his time. Reform accomplished has, 
however, consisted merely of legislative enactments 
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of an eniptrloal character and not always well advised. 
As Gladstone truly said you muSt have 6tst a 
comprehensive account of what law is .before you 
commence amending it, and the present editor justly 
observes that a great many law reformers have 
failed because they have not observed the necessity 
of this preliminary inquiry. It is precisely this 
preliminary inquiry that has been undertaken In 
this work. 

This again, it.may be noted, is the first instance 
of a work of this nature being initiated not by the 
State but by the private enterprise of a body of 
lawyers. The reform of law which is still in the 
air will qot, wo believe, be the work of a state 
legislature but of the lawyers themselves, but lawyers 
who will have drawn their inspiratfbn not so 
much from old books and authorities as from a living 
study of the complex and rapidly evolving social 
fabric of the present day which in Its working is 
bringing into existence new ideas of rights and 
obligations, not dreamed of by Bracton or Lyttleton 
and not foreshadowed to Bentham or Mill. 

The learned editor truly qbserves that the great 
difficulty is to state the law as it is without giving 
such an authorjty to the mode of its statement as 
to make itself equivalent to a statute. From this 
point of view also it is fortunaUe thjit the work 
has not been undertaken at the instance of the 
Legislature. 

The work, wo believe, will be specially appreciated 
in India where the practitioner in law cannot brdi- 
narily do without a considerable number of Foglish 
text books and yet finds that he does not possess 
all that he naeds for purposes of reference. In the 
present work, he will find just what he has been 
wanting “a complete statement of the whole law 
of England.” 

Tnn Consolidated Diqbst op Indian Casss, 1901— 
1905, By S. Srinivasa Aiyar, B.A., B.L., Vakil, 
High Court, Madras. 'Ptinted at the Ananda Steam 
Press, Madras. 1907. 

Woodman’s Digest is brought t^p to the year 
1900. The present work consolidates and digests 
the cases reported In authorised as well as unauthor¬ 
ised reports between the years 1901 and 1905. 
We have been familiar with Mr. Aiyar's annual* 
compilations, The present work does n6t merely 
consolidate the annual digests for the years 1901 
to 1905. The whole matter has been rearranged, 
as far as possible In logical sequence. The notes of 
decisions are reasonably concise and altogether the 
digest is up to the standard of the best works of 
its kind. 


af 

ENGLISH LAW COURTS. 

COUBT OF APPEAL.— Edmund and others v. 
Martell. Before the Lord Chief Justice, Lord 
Alverstone and Lords Justices Buckley and Ken¬ 
nedy. 28th October 1907. 

Costs—Depriving successful patty of costs — Judi¬ 
cial discretion—Leave "to appeal—Judicature Act, 
1873, sec. 49. 

Plaintifis brought this suit against the Defendants 
who were lessees havlpg liberty to erect three dwel¬ 
ling-houses on the demised land and no more, for 
alleged acts of waste. The Judge found that the 
Defendant had converted one room into a shop en¬ 
tailing subsidiary alferations and that a stable had 
been built by an under-leasee to the Defendant’s 
knowledge, The lease contained no covenant pro¬ 
hibiting the lessee from turning a dwelling-house 
into a shop nor did It confer any power upon the 
lessee to erect shops or to convert dwelling-houses 
into shops. There was a covonanC however by the 
lessee not to carry on any noisome or noisy trade or 
business on the premises, but no breach of covenant 
was alleged in the present action. The Judge, Mr. 
Justice Sutton, held that no injury or damage had 
been caused to the reversion, that on the other 
hand the inborltanct, might have been improved. 
This was a case of “ ameliorating waste ” and he 
accordingly gave judgment for Defendant, at the 
same time depriving her of her costs on the ground 
that the Defendant should have approached the 
landlord before making alterations, 

Held —Tliat this was not a ground for depriving 
the suoceasful party of the costa of the litigation. 
The Judge had not exercised his judicial discretion at 
all in this matter. No leave to appeal was required 
in such a case and the present appeal lay notwith¬ 
standing that no leave had been taken. 

Mr. Upjohn, K. C., and Mr. Ricardo for the Plain¬ 
tiffs. 

Mr. S. T. Evans, K. C., and Mr. John Sankey for 
the Defendant. 

Appeal allowed. 

KING’S BENCH.— Whitehead v. Palmer. Before 
Mb. Justice ChA'nnell. 1st November 190'^, 

Administrator ad oolligenda bona—Power <o sell— 
Vesting of lease. 

In this case one Mrs. Leoonteur, who had a lease 
of certain premises at £450 a year having died, a 
sister of hers applied for letters of administration. 

A caveat was entered by some person and on the 
application of the deceased’s sister, the Defendant 
was appointed administrator ad colligenda bona. 
Application was made at the same time that the 
Defendant should have liberty to sell the lease, as 
ft was hoped that the sale would fetob a premium 
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approaching ;&1,000, an asset which would go a great 
way towards scouring the solvency of the estate and 
accordingly power was given to him to sell the lease. 
Defendant entered upon the premises and endeavour¬ 
ed unsuccessfully to sell and* a quarter's rent thus 
fell due after the death of Mrs. Lecouteur, after 
which the lesspr instituted the present action for 
ejectment on the basis of a forfeiture clause together 
with a quarter's rent and mesne profits. The De¬ 
fendant did not give up possession till after judg¬ 
ment was pronounced against him. * 

Held —Tliat the appointment of the Defendant 
as administrator ad colligtnia Jbo^a coupled with a 
power to sell had the effect of vesting the lease in 
the Defendant, and he was liable to pay rent but 
that he was only liable up to tjie value of the pre¬ 
mises, as it was settle^law that where the rent under 
a lease was in excess of the value of the premises, 
the executor or administrator who had entered, if 
he pleaded properly, was only liable up to the amount 
of the value of the premises. His Lordship thought 
£i50 was the v^lue of the premises and ho held the 
Defendant liable to pay rent and mesne prohts at 
the rate of £450 a year. * 

Mr. E M: Pollock, K. C., and Mr. 0. W. Powen 
for the Plaintiff. 

Mr. Howard D’Egvillt for the Defendant, 

PRIVY COUNCIL. 

[Appeal from Bengal] 

Uai IlAonA Krishna Rai 
Bahadur and others, Peti- 
tlonerj. Appellants, 

V. 

Babu Nauratan Lal, 
Respondents. 

Special leave—Substantial question of law — Sec. 
5%, Civil Procedure Code—Alienation by Hindu 
lady, tenant for life—Legal necessity. 

This was an application for special leave to appeal 
under the following circumstances: — 

On 2nd October 1904, the Respondent instituted 
a suit against the Petitioners in the Court of the 
Subordinate Judge of Patna to recover possession 
of certain villages, which originally belonged to 
Radha Krishna who died on 7th JSfovember 1879, 
and was succeeded by his daughter, Mussararaat 
Sheo Koer. That lady executed the following deeds 
of mortgages by her general agent, her son Sheo- 
ratan Lal, who predeceased her, in favour of the 
predecessor in title of the Petitioners and in favour 
of one Bal Kishen vh .:— 

On Isb December 1883, a mortgage for Rs. 20,000. 
On 16th December 1883, a mortgage for Rs. 2,000. 
On 6th April 1885, a mortgage for Rs, 10,000 and 
On 16th July 1885, a mortgage for Rs. 7,000, 

On 23rd November 1888, the mortgagees obtained 
decrees on the said mortgages and in or about the 


year 1891 the predeoesscr in title of the Petitioners 
in execution of those decrees purchased the property 
in suit. , 

On 10th June 1902, Mussammat Sheo Koer died 
and the Respondent, who is her son and next heir 
on her death to the estate of the said Radha Krishna, 
brought the present suit, alleging that the said 

• mortgages were not executed for legal necessity 
so as to bind the reversioner, that Sheoratan Lal was 
not duly authorised to act for his mother and that 
the said decrees were fraudulently obtained without 
the knowledge of Mnssammat Sheo Koer. 

On 3l8t July 1906, the Subordinate Judge deli¬ 
vered his judgment and decided that Alussammat 
Sheo Koer executed the power-of attorney in favour 
of her SOL* and that she knew what she was doing. 
He also held that the said decrees were not fraudu- 
*lently obtained and that the compromise was made 
with the knowledge of Sheo Koer. As to whether 
the debts were contracted for legal necessities, his 
judgment was as follows;—“I now come to legal 
necessity. Babu Radha Kishen died on 7th Novem¬ 
ber 1879, at his dejth he was possessed of some 
70 villages and the income from tliem amounted 
to about Rs. 35,000 in the par. ^ I do not believe 
that Babu Radha Kishen a’ny considerable 
cash balance. He left no debt. Sheo Koer’s 
succession was opposed by Badri Narain. He 
claimed lo be adopted by Babu Radha Kishen. 
Sheo Koer's application for succession certificate 
was’ contested by him without effect. Sheo Koer 
got the certificate on the 20th February 1880, Budrl 
Narain also opposed her application for registration 
under the Land Registration Act and in those pro¬ 
ceedings he was unsuccessful. 

"Then on the 5th August 1881 he instituted a 
suit for declaration of his title as the adopted son 
of Rad^a Kishen and for possesalon. This suit was 
decided against him on the 10th October 1882. 
He filed an appe^ to the High Court on the 12th 
March 1883. There was a demand of security for 
costs. • 

".The security furnished was insuflScient and the 
appeal was 'rejected on the 2nd June 1883. There 
was an applioatron for review and Budri Narain also 
preferred an appeal to the Privy Council. Their 
Lordships of the Privy Council remanded the case 

• for Rearing'on the merits. The High Court heard 
the appaal and dismissed it. There the litigation 
rested. The bonds which resulted in sales that 
are iu question in this suit are four in number (as 
set out above). The first bond recites that the 
money was required for the expenses of defending 
the appeal by Budrl Narain, for the expenses of a 
daughter’s marriage and for the payment Of Dr. 
Mad ho Babu’s debt. 

“ The evidence is that it was represented that the 
marriage expenses would come up to five or seven 
hnndr^ rupees. There is no evidence that Sheo 
Koer was under any necessity to borrow for this 
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small amount and there is no evidence'to connect 
the daughter’s marriage ivilh the debt.” 

The Sub Judge further held tha*' tijo amount 
recited in the bonds as reiiuired tor the purposes 
of the litigation were altogether too largo. 

“Sheo Koer was an illiterate I’urdaiiashin lady. 
There Is no reliable evidonco that she know when these 
debts were incurred. Ifer son, Shoo llatan, con¬ 
tracted the debts under his power of-attornoy. lie 
was a young mipi between 25 and 30 and given to 
drinking and association with nautcb girls. , 

“There is no knowing how much of tlieso moneys 
he spent on the litigation and*how much on his 
evil ways and even whether lie received the full 
amount written in the bonds. If all the money was 
spent on tlie litigation the expenses appear to have 
been unreasonable, if not reckless. The creditors 
if they contemplated binding the estate of the re- * 
versloner were to use greater ciicnraspection and 
to make proper enquiries about the Immediate need. 

“I decide that no case of legal necessity lias been 
established.” A decree was accordingly nrade for 
delivery of possession of the property in suit. 

Against that decree the l^etitionors appealed to 
the Illgli Court of Judicature at Fort William in 
Bengal, and on*14ltfOiinc 1907 that appeal was 
dismissed. The High Court decided that there 
was a largo cash balance on the death of lladha 
Kishen, that in consequence of the litigation with 
BudrI Singh the whole of I he colleottons were not 
stopped, and therefore that it .la.s not proved tliat 
the lady had not suflicient fmids wiih which to meet 
the expenses of the litigation. The lligli Court 
also held that,the evidence failed to prove that tlie 
loans were taken with the knowledge or consent of 
Mussammat Sheo Koer and that there was not 
sufficient evidence that the lady really understood 
and consented to flie terilis^of tlie compromise, On 
the true construction of the power-of-attorney it 
was found that Slieo Eatan Lai w*a8 not authorised 
to borrow money for his mother and it was suggested 
that he borrowed for •himself and»spent the money 
In extravagant living. 

The Petitioners applied to the lligR Court for 
leave to appeal against that decree'to His Majesty 
In Council on 25th July 1907. Their application 
was rejected oii the ground that “ no substantial 
point of law was involved iu the appeal.’* . 

Mr. DeGiuyther for the Petitioners.—'lilie judg¬ 
ments of the Subordinate Judge and the High Court 
are not iu accord except broadly that the loans were 
not justified by legal neces.sity. Ou this point the 
Subordinate Judge finds that there was no large cash 
balance on the death cf Radha Kishen, wliile the 
High Court found there was no necessity for the 
loans because the cost of the litigation could be 
met from the said cash balance which the lower 
Court found to exist. Both the Courts In India 
have misapplied The law governing transactions of 
thla class as finally settled In the case of Hunooman 


Pershad v, Mmsamat Maboote, 6 Moore’s Indian 
Appeals 393. They have disregarded the fact that 
the extravagance of Sheo Koer’s son In Bpending the 
Income to which Sheo Koer was absolutely entitled 
may have occasioned ‘the necessity for loans, and 
wrongly assumed that the money lent was spent in 
extravagance instead of necessities. The Subordi¬ 
nate Judge also erred in law In requiring proof of 
the application of the raronies borrowed to the neces¬ 
sary purpose for which they were borrowed, and 
ifi holding that oven monies if borrowed and spent In 
a litigation to uphold the title of the lady and 
the next reversipiisrs -to the estate would not bo 
loans for necessary purposes within the meaning of 
the Hindu Law unless the total amount spent in 
the litigation was in his opinion reasonable. The 
Courts came to the same conolueiou of fact on 
different grounds. But the question whether there 
was any legal necessity arising from certain facts 
is a question of law. 'Phe present appeal does, there¬ 
fore, raise substantial questions of law, 

' Application refused. 

CALCUTTA HIGH COURT. 

Rocont decisions not yet reported. 

(Tbo Imporhiiut oABOd to bo fully reported hereafter.) 

Criminal Eevihional JcRisDionoN. Before Rampini 
and Sharfdddin, JJ. Criminal Rkvision No. 
G95 OF 1907. CHINTAMONI SINGH, Peti¬ 
tioner V. THE EMPEROR, Opposite Party. 
Hoard, 4tli, COi, 7th and 10th December 1907. 
Judgment, 20th December 1907. 

Pid livelihood-S^c. no, Gr. P. G.-Sec. 256, Gr, 
P. C.—Applicability of—Transfer of a proceeding 
under sec. 110, Gr P. C., under sec. 102, Cr. P. C. — 
Power of the District MagisO ate to order — Sec, 529, 
cl. (f), irregularity—Duty of the Court to test care- 
fidly evidence for prosecution when dealing with a 
case under Chap. VIII, Gr. P, C. 

The facts are briefly these 

The Petitioner was the sirman or rent collector 
of a rich estate and the protege of an Influential 
zemindar. On the report of the Assistant Superin¬ 
tendent of Police, tlie District Magistrate recorded 
an order under sac. 112, Cr. P. C., to the effect that 
he had received information from the Assistant’ Super- 
iiiteudent of Mice, Araria, that the Petitioner was, 
by habit, a robber, that he habitually protected 
and harboured dacoits and habitually oommltted 
mischief and extortion and abetted the oommisslon 
of those offences and that he was of so desperate 
.and dangerous a chaboter as to render bis being at 
large without security being required of him hazard¬ 
ous to the community. The order accordingly re¬ 
quired the Petitioner to show cause why he should not 
be called upon to execute a bond of Rs. 500 with two 
sureties of Ha. 500 each for bis good behaviour for a 
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period of three years. The hearing of the case began 
before the Dlatrlot Magistrate who after the exami- 
natlon-ln-ohlef of 109 witnesses for the prosecution 
and the oross-exatnination of one of them transferred 
the case to the file of Mr. C. H. Reid, Sub-divi¬ 
sional Magistrate of Ararla, v^o proceeded regular¬ 
ly with the case from the 19th June 1905, tilUhe 
12th July 1906. The prosecution closed its case 
on the 16th November, when the Petitioner was 
called upon to make his defence. The Counsel for 
the Petitioner objected that the Court could not 
put bis client on his defence before he had agaiif 
cross-examined the witnesses for the prosecution. 
This objection was overruled by Jihe Court on the 
ground that the prosecution witnesses had been 
fully cross-examined before the prosecution closed 
its case. Then the examlnition-in-chief of the 
defence witnesses comr#enced on the 7th December 
1905 and in the course of G8 sittings evidence of 
48 witnesses was recorded. On (he 2nd February 
1906, the trying Magistrate passed an order direct¬ 
ing that the examination in-chief of further witnesses 
for the defence, must be finished witliin .20 hoifrs. 
In consequence of this order only 741 witnesses out 
of 1,760 witnesses which the dcffence cited could be 
examined. 

At the conclusion of the proceedings which lasted 
over 237 sittings, the Potitlouer was bound down 
' to be of good behaviour. He appealed to the 
Sessions Judge who affirmed the order of the trying 
Magistrate. The Petitioner then obtained this rule 
from the High Court on the 17th July 1907. Various 
points of law were raised by the Petitioner’s Counsel 
with respect to which their Lordships hold :— 

(1) That it was not necessary under the law to 
give a list of witnesses either* in tlie report of the 
Police to the Magistrate or In tlie order of the 
Magistrate under sec. 112, Cr. P. C. 

(2) That the District Magistrate was competent 
under sec. 192, Cr. P. C., to transfer this case 
to the file of the Sub-divisional Magistrate. That 
under sec. 192, Cr. P. C., the power of transfer is 
not restricted to criminal cases but extends to cases 
of every description triable under the Criminal 
Procedure Code. That even if ii were held that the 
District Magistrate had no power to transfer, his 
action in transferring the case could oul^ amount 
to an irregularity which would be cured by the pro¬ 
visions of sec. 529, cl. (/), Cr. P. C. ♦ 

Akhbar Ali Khan v. Doni Lal^ 4 C. W. N, 821, 
followed. * 

(3) That sec. 256, Cr. P. C., has no application 
to a case under sec. 110, Cr, P. C., and a person 
called upon to show cause under sec. 110 lias no 
right to cross-examine the prosecution witnesses 
under sec. 256, Cr. P. C. 

(4) That under the circumstances of the case 
the trying Magistrate was justified in putting a time 
limit on the examination of defence witnesses. 

(5) That in dealing with oases under Chap. YIII 


of the Crindnal Procedure Code, Magistrates ought, 
especially where no previous oonviction is proved, 
to take great care to test the evidence for the prose¬ 
cution. 

(6) That in tlie present case the evidence of 
general reputation coming from the people of villages 
where dacoities had taken place although the Peti¬ 
tioner did not live amongst those people, is evidence 
•of general repute as required by sec. 117, Or, P. C, 
The case of Isri PeuaJ, I. L. R. 23 Cal. 621, dis¬ 
tinguished. , 

Mr, Ildl, Mr. P. L. Roy^ Mr. Gregory and Babus 
Dasarathi Sai.ynl, Satish Chandra Qhoit, Sarat 
Kumar Mill a and *Moulvi Mahomed Mmtaja Khan 
for the Petitioner. 

Mr. Norton for the Crown. 

B. C. Rule discharged. 

Civi;. AprELLATB Jurisdiction. Before Maclean, 
C. J., and Harington and .Stephen, JJ. Privy 
Council Appeal No. 1 of 1907. JAl BERHAM 
AND others, Appellants v. ANANTA RAM 
MAUWARl AND 01 HERS, Respondents. 10th 
December 1907, . 

Security bond for costs of Respondent in the Privy 
Council—Enquiry by Subordimte rJudge—Practice 
— Notice. , 

The security bond for the Respondents’ costs in the 
above Prl^y Council appeal was executed by a third 
party and the’bond was sent to the District Judge of 
Dunika for enquiry and report as to the sufficiency of 
the security. The District Judge of Dumka sent the 
bond to the .Subordinate Judge of Godda for enquiry 
who without any notice to the Appellants enquired 
into the matter and reported the security to be 
insufficient. The District Judge simply forwarded 
the report to the High Court, on the arrival of 
the report the Appellants filJd the‘following objec¬ 
tions under the Rule XIX, Chap. IV'of the High Court 
Appellate Side Rule?. (1) That under Rule XVIII 
of the High Court Rules the security bond can only 
be tested by the District Judge alone and he cannot 
delegate his power to the Subordinate Judge. (2) 
Notice ought to have been given to the Appellants 
(after the arrivitl of the bond) to produce evidence 
in support of the sufficiency of the security and 
as no such notice was given the Appellants could 
nob pjroduoe ewidenco. 

y/sW-It had all along been the practice for the 
District Judge to send the security bond to the 
Subordinate Judge within whoso jurisdiction the 
property was situate to enquire into tlie sufficiency 
of the security for rnport and that it was the duty 
of the Appellants to enquire about the arrival of 
the security bond and to produoo evidence and 
notice need not be given to them. As the security 
was found insufficent, six weeks time was allowed to 
the Appellants to deposit Rs, 4,000 in cash or 
Government Promissory notes. 

Ul 
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Balu Sarat Chandra Baiak for Bahu Kthttra 
ifohm Sen for the Appellants, 

Bahu Joy Gopal Ghotha for the Respondents. 

A. T. M. 

Civil Appsilate Jurisdiction. Before Brett and 
Holuhood, J J. Appeal from Appellate Decree 
No. 369 OF 1906. BHOUL SAHU and ors., 
Plaintiffs, Appellants v. BABU BAIJNATH 
PROTAP NARAIN SINGH and others. De¬ 
fendants, Respondents. Heard, 20th and* 2l8t 
November 1907. Judgment, 11th December 
1907, 

Bond executed by guardian—Suit to recover from 
minor’t estate—Promise how far binding — Document, 
purporting to bind — Pleadings. 

The Plaintiff brought an action to recover a sum" 
of money due on a bond executed in his favour by 
the Defendant No. 2 as mother and guardian of 
Defendant No. 1. The bond was executed on the 
24tb March 1901 and renewed a previous bond exe¬ 
cuted on‘the 24th August 1894. Defendant No. 1 
came of age on the 29th May 1901 and the suit was 
instituted on the 1st October 1904 to recover the 
money due on'the oond out of the estate of the 
Defendant No. 1 or for a joint decree against both 
Defendents. 

The Court of first instance held that the money 
due on the bond had been borrowed hy Defendant 
No. 2 as bis guardian for the benefit of the estate 
of Defendant No. 1 and gave the Plaintiff a decree 
for the amount claimed, to h* realised out of the 
estate of the,Defendant No. 1, at the same time 
declaring that Defendant No. 1 was not personally 
liable for the debt due under the decree. 

On appeal the District Judge reversed the judg¬ 
ment and decree bf the Court of first insta'nce and 
dismissed the Plaintiff’s "suit in its entirety. The 
Judge agreed with the Subordinaie Judge In holding 
that the bond in suit was duly executed by the De¬ 
fendant No. 2 for consideration and that it was 
valid and genuine. He alio held that it was, exe¬ 
cuted by the Defendant No. 2 in her capacity as 
guardian and on behalf of Defondatli; No. 1 who was 
at the time of its execution a minor. He dismissed 
the suit however, disagreeing with the Subordinate 
Judge on the following grounds: He held that^as it 
is settled law that a guardian cannot bind a minor by 
a personal covenant therefore the suit on the contract 
must fail. He further held that though the Plain¬ 
tiffs might have succeeded in a suit upon the ground 
of necessaries supplied, or benefits rendered, there 
was no evidence except as to the sum of Rs. 1,000 
that any portion of the money was borrowed by 
Defendant No. 2 for either of these purposes, and 
that aa regards the sum of Rs. 1,000 which was 
borrowed omthe registered bond of the 24th August 
1894 the olaim was barred bj limitation as the 


guardian Defendant No. 2 bad not done any aot 
within 3 or 6 years from the date of that bond to 
extend the period of limifatio'n so as to bind the De¬ 
fendant No. 1. 

The Plaintiffs appealed to the High Court. «■ 

/fsid—That while a" liberal construction should 
be given to pleadings so as to give effect to the 
meaning to be collected from the whole tenour they 
ought to be expressed with sufficient definiteness^ to 
enable the opposite party to understand the case he 
is called ou to meet. 

Indur Chunder Singh v. Radha Kishote Ghost (I. 
L. R. 19 Cal. 507 at p. 512) applied. 

Held —The siijt was intended to be a suit to re¬ 
cover the sum due under the bond from the estate 
of Defendant No. 1 on the ground that the debt 
recoverable under the bond had been incurred by the 
Defendant No. 2 as mother and guardian of Defend¬ 
ant No. 1 for necessaries and for the benefit of the 
estate. 

Eeld further—h. guardian cannot bind his ward 
personally by a simple contract debt by a covenant, 
or'by any promise to pay money or damages, but 
subject to modifioaliou that the promise will not 
bind the minor unless it has been made merely to 
keep alive a debt for which the ward’s property was 
liable. 

Held also—A. guardian cannot bind his ward’s 
estate except by a document purporting to bind it. 

In the present case, the promise to repay the 
money In each bond was a personal promise and there 
was nothing in either of the bonds to Indicate that 
in the event of lier failure the estate of the minor 
would be liable, or that by the bond she purported 
to bind the minor’s estate. Hence the Plaintiffs 
were not entitled to any relief. 

Their Lordships observed as follows:— 

" When a third person enters into dealings with 
the guardian of a minor, and advances money for 
necessaries for the minor or for the benefit of the 
estate and takes a bond for the debt from the guar¬ 
dian the responsibility rests on him to take care 
that the bond is so drawn as to render the estate of 
the minor in law liable for the debt,” 

Dr, Rash Behari Ghose and Babu Shyama Pro- 
sanna Mazumdar for the Appellants, 

Mr. O'Kinealy {Advoeate-General) and Bahu 
Lakshml karayan Singh for the Respondent*.' 

A. T. M. Appeal-iiismmed. 
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[CIVIL APPELLATE JURISDICTION ] 
Afpbal frou Original Dborbr 
No. 490 OF 1904. 

Bbbtt, J. Y 

Sharfuddin, j. Brojo Nath Bosk find 
1907, others, 

Heard, 12,13,14,- v. 

& 15 February. Raja Sri Sri Dobga 
Judgment, Persad Singh. 

18 March.. . 

• • 

Service tenure—Bigwar of Qkat Tatra in 
Jheria—Police duties—Oovernimnt Control — 
Rights of the zemindar—Right in subsoil — 
Mohurari lca.se of underground rights granted 
by Digwar, suit by zemindar questioning — 
Government a necessary party. 

The Digwar of Tasra and Raharabqnd 
in Jheria has been holding under a tenure 
which is ancient and hereditary, subject 
to the payment to the zemindar of a 
fixed rent only, and on condition of the 
performance of certain police or public 
services for the due discharge of which 
the holder has been responsible to the 
Government which alone has exercised the 
power of appointment to and dismissal 
fiom office. , . 

Bis position is analogous to that of the 
Ohatwals of Birbhum, 

The underground rights including min¬ 
ing rights belong to the Digwar, the right 
to receive the fixed rent alone being leseived 
to the zemindar. 

Sriram Chukrabutty V. Kumar Hari 
Narain Sinha (38) followed. 

» 

Government has an interest in main- 

» 

taining intact the mouzahs set opast for 
the remuneration of the Bigwar, and it 
has all along assumed itself to posshs the 
right to do so. 

Whete therefore the zemindar instituted 
(38) 10 C. W. N. 425 : a. c. 3 C . L. 

J 59 (1905). 


a suit against the Digwar with the object 
of establishing his exclusive right to the 
sub-soil and minerals. 

Held— That the Government was a 
necessary party in the suit. 

• This was an appeal preferred on the 
6th of October 1904, against the decree 
of Babu Mahendra Nath^ Roy, Subordi¬ 
nate Judge of Manbhum, dated the 14th 
of June 1904. 

The appeal arose out of a suit for 
declaration tliat all sub soil rights to the 
^minerals in Mouzahs Tasra and Rahara- 
band in Pergunnah Jheria belonged to 
the Plaintiff zemindar, and for recovery 
of a sum of Rs. 16,000 on account 
of coal dug up by the Defendants and 
for a permanent injifUction restraining 
the Defendants from digging up coal in 
future in the mouzahs. 

The Subofdluato Judge had decreed 
the Plaintiffs’ suit *in full. Hence this 
appeal by the Defendants Nos. 1 and 2. 

The facts of the case are fully stated 
in the judgment. 

Mr. Hill, Babus Jogesh Chandra Rdy 
and Ratan Chand Boral for the Appel¬ 
lants. 

• • • 

Dr. Rash Behari Ghose, Babus Jogesh 

Chttnder Dey and lAilit Mohan Ghose for 
the Respondent. 

• 

The Judgment of the CouftT was deli- 

t 

vered by , 

Brett, J,—The Plaintiff-Respondent 
is the proprietor of tlie permanently 
settleti estate*of Pergunnah Jheria within 
which Mouzahs Tasra and Raharaband 
are situated. Defendant No. 1 was in 
December 1887 appointed Digwar of 
Ghat Tasra by order of the Deputy Oom- 
missioner of Manbhum on the dismissal 
for misconduct of Digamber Singb, the 
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previous DIgwar. Defendant No. 1 at 
the same time received possession of the 
two Mouzahs Tasra and Raharaband as 
the Dlgwarl jalglr attaching to his office, 
and since that date, continued to pay to 
the zemindar a yearly sum of Rs. 64 in 
respeot of those two mouzahs. On the 
2nd January 1892, Defendant No. 1 with 
the consent of the Deputy Commissioner 
' of Manbhum executed in favour of De¬ 
fendant No. 2, Mr. Mathoi^u, a moiu- 
rari patta of all the surface and sub¬ 
soil rights in Mouzahs Tasra and Kahara- 
band, excluding only 4 bighas of land 
in Raharaband on which ids iackat idari, 
^etc,, stood. In that lease a clause was 
inserted that the rights and Interests of 
Government over the surface lands and 
underground rights in the said two 
mouzahs shall not In any way bo inter¬ 
fered with or affected by the setilemeiit. 

On the 17th December 1897, Defend¬ 
ant No. 2 executed a deed of apsigiirncnt 
of his rights under that lease to tlie 
Tasra Coal Co. Ld., Defendant No 8, on 
whose behalf he had been acting in 
taking the lease. The Coal Company in 

accord'anoe 'A 1th the settlement subse- 

1 

quently dug out and i;alsed coal from the 
sub-soil of the two mouzahs. 

The Plaintiff alleged that DIgamber 
Singh had been In possession^ of the -two 
mouzahs under an ordinary sankaraii 
(yearly) Ijara settlement on payment of 
a yearly rent of Rs. 64 and that he had 
no permanent rights in the t*wo moutahs, * 
and be contended that Defendant No. 1 
on his appointment as Digwar by the 
Deputy Commissioner of Manbhum did 
not acquire any higher right in the 
mouzahs than the sankarari ijara right, 
and therefore that he acquired no right 


to the minerals. He alleged that the 
mineral rights belonged to him as land¬ 
lord and that the Defendants by grant¬ 
ing alid receiving a lease of the sub-solI 
' rights, and by digging up the' coal, had 
wrongfully infringed his ilghts. 

'He accordingly brought the suit, (1) to 
have it declared that all sub soil rights 
to the minerals- iff the two mouzahs 
belonged to him, (2) to recover the sum 
of Rs. 16,000 on account of 8250 tons 
of coal dug up within the 8 years prior 
to institution of suit, and (3) to obtain 
a permanent injunction restraining the 
Defendants from digging up coal in future 
in the two mouzahs. 

The Defendant No- 1 In his written 
statement first contended that Govern¬ 
ment was a necessary party to the suit 
and that the suit could not proceed unless 
Government was made a party. He 
furl her alleged that the assertion made 
by I he Plaintiff in his plaint that Digam- 
lier Singli had held the two mouzihs 
under a sankaiaii ijara settlement was 
false, that, on the contrary, the mouzahs 
had all along been held from before the 
advent of the British Government as a 
Digwarl jaiglr by the person who held 
the appointment of Digwar of Tasra 
Ghat and as such rendered Police services 
to Government, that the jaiglr was per¬ 
manent and hereditary and |jad been 
held by the Digwar all along on payment 
of a fixed quit lent or Digwari Panebak 
to the zemindar, that Digamber Singh, 
having been diomlssed from his appoint¬ 
ment as Digwar by Government for mis¬ 
conduct the jaiglr had passed to him, 
Defendant No. 1, on his appointment as 
Digwar, that tl e sub-soil rights as well 
as the surface i^hts In the jalgir be- 
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looged to him, and that as he had granted 
the lease to Defendant No. 2 with the 
oonsent of the Deputy Commissioner of 
Manbhum the lease was valid. 
denied the right of the Plaintiff as zemin¬ 
dar to the minerals. The other Defepd- 
ants supported this line of defence. 

Tho Subordinata .(udge has decreed 
the suit in full in favour of the PlaiutiffT, 
and the Defendants have appealed to 
this Cou];t. 

Six issues were raised in the lower 
Court. The Subordinate Judge first dealt 
with the question raised by the Defend¬ 
ants, viz., whether Government vffas a 
necessary party ^to the suit and whether 
the suit could proceed without making 
the Government a party. In support of 
the plea raised by the Defendants, the 
cases of Mahoimd Israile v. Wise (1), 
Krishna Lall Nag v, Bhyrub Chunder 
Deb (2) and II. II. Gannon v. Bissonath 
Adhicari (3) were relied on. The Sub¬ 
ordinate Judge held that these cases did 
not apply as in the present case the 
Plaintiff did not complain of any unlaw¬ 
ful act on the part of Government, and 
therefore he had no cause of action 
against Government. Relying on a pass¬ 
age in Daniell’s Chancery Practice (Vol. 
I, p. 264) and on the case of Kashi v. 
Sadashiv (4), he found that though 
Government might have been a proper 
party, it was not a necessary* party. lie 
accordingly decided the issue in favour* 
of the Plaintiff'. , 

The 2nd issue raised was whether the 
suit was barred by limitation. The Sub- 

(1) II 13. L» R. 118 (1874). 

(2) 22 W. R. 12 (1874). 

(8) 5 C. L. R, 154 (1879). 

(4) I. L. R. 21 Bom. 229 (1896). 


ordinate !rudge remarks in the judgment 
that this point was not pressed but at 
the same time he has held that the plea 
cannot stand. Brojo Nath Bose, Defend¬ 
ant No. 1, claimed to have been'digging 

out the coal from the sub-soil from 1888, 
• * 
but the Subordinate Judge held that 

there was no regular or systematic work¬ 
ing of the coal till after the Company 
took posse«4k)u under the lease granted 
to Defendant No. 2 on the 2nd January 
1892, and the suit was instituted on the 
18th December 1903, t.e., within i2 years 
of that date. 

Further he held that if the Defend^ 
ants in digging out •the coal were tres¬ 
passers or wrong-doers such possession 
would give them no title by description, 
and in support of this view, he relied on 
the cases of Mbhini Mohan Eoy v. 
Promoda Nath Boy (5) and Secretary of 
State for India v. Krisnamoni Oupta (6). 

The 3rd and 4th issues involve the im¬ 
portant questions in dispute in the oase, 
vie., has the Plaintiff any right to the 
minerals in dispute; and is the De- 
fenda&t No. 1 an ijaradar unHer the 
Plaintiff? Neither party was able to 
produce much documentary evidence in 
support of thoij: respective, oases. This 
se^ms to have been due to the fact, as 
the Subordinate Judge points out, that 
the part of the country in which the 
mouzahs are situated was previously in a 
frequent state of disturbance and that 
the public offices and records were burnt 
both before and at the time of the Mutiny. 
The Plaintiff however relied on a lot- 
bandi of Pergunnah Jheria for the years 
1208—1801, and on a Register of appolnt- 

(5) I. L R. 24 Cal. 266 (1896). 

(6) I. L. R, 29 Cal. 618 (190*2;. 
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merits of Ghatwals and Chowkldars from 
Isb February 1832 to 29th July 1839, 
This document, it is to bo observed, is 
nob quite correctly described by the Sub¬ 
ordinate Judge in his judgment. In tljo 
formor'documerib Mouzih Tasra is entered 
as yielding a yearly profit of 45 rupees. 
In the latter there is no mention of any 
- Digwari jaigir of Tasra and Raharaband. 
The Plaintiff also prod need TTAjelpIs from 
1260 to 1282 (1844 ‘to 1876) in which , 
Palwan Sinha, whom the Defendant allege 
to have been a Digwar, was described as 
an ijaradar or etmandar. He also relied 
..on a safabandi of 1857. The Defendants 
on the other hand relied on two Isum 
navisi papers of the years 1845 and 
1861 ; in the first of which Bahai Sinha 
is described as Digwar of Mobzahs Tasra 
and Raharaband, and in the othbr Palwan 
Sinha is similarly described, also on an 
application made in 1285 (1879) by Dig¬ 
war Palwan Sinha of Tasra for the ap¬ 
pointment of his son Matabbar as Digwar 
and on the order passed thereon dated 
8th May 1879 ; and on certain orders, 
one passed in'’l884 appointing Digamber 
Singh as Digwar in place of Matabbar, 
another on 14th March 1885 dismissing 
Digamber Singh, another of December 
1887 appointing GIrish Chandra Ghose 
to act in place of Defendant No, 1, Brojo 
Nath, who was appointed Digwar: also 
on the Register of Ghatwali lands in 
Manbhum in 1880 to 1883 and the sur¬ 
vey maps of Ghatwali lands of Tasra and 
Raharaband prepared in 1881. They 
also produced copies of a judgment in a 
case instimted by Government in 1885 
to set aside sales of some of the lands in 
the two mouzahs as being Digwari lands, 
of two Road-cess returns filed in 1872 


and 1898 on behalf of the landlord des¬ 
cribing Palwan as the Digwar of the 
" Digwari lands Tasra and Raharaband ab 
an annual rental of Rs. 64,” and relied on 
statements made by Dig&mber In 1862 at 
the time of a survey of the mouzahs and 
on receipts from 1890 to 1896 in which 
Brojo Nath is described as Digwar. 

The Subordinate Judge after a careful 
consideration of this^ evidence came to 
the couclpslon that it was impossible to 
accede to the contention of the Plaintiff 
that the Digwars were ordinary ijaradars 
liable to be ejected at the pleasure of the 
zemindar, and held on the contrary that 
the mouzahs in dispute are Digwari 
mouzahs. 

In order however to determine the 
other more important issue whether the 
Plaintiff, or the Defendant No. 1 as Dig¬ 
war, is entitled to the mineral rights in 
the two mouzahs, the Subordinate Judge 
first devotes his attention to determining 
when the mouzahs were constituted Dig¬ 
wari mouzahs. He points out that Per- 
guunah Jheria in which the two mouzahs 
are situated originally formed a part of 
the District of Birbhum ; by Reg. XVIII 
of 1805 it was transferred to the district 
of the jungle mebals which was then 
constituted and in 1814, Prlthi Singh, 
the zemindar, was Invested with the 
management of the Police in his estate 
of Jheria. By Reg. XIII of 1833 the 
district of the jungle mehals with certain* 
exceptions wa8‘’formed into a new District 
of Manbhum. The^head-quarters of the 
jungle mehals was at Baukura and be 

coucludes that the fact that no mention 

« 

is made of the Digwari jaigir of Tasra 
and Raharaband in the Register of ap¬ 
pointments of Ghatwals and Ohowkidars 
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from Ist February 1832 to 29th July 
1839 obtained from Bankura goes to 
support the oonoluslon that the Digwari 
tenure was not created before 1839. 

Referring to els* 4 and 13 of sec. 7 of 
Reg. XVIII of 1806 he comes to thei 
oonoluslon that the Dlgwars of Jherla 
were as much serVants ‘Of the landlord 
as of the Government, and he accepts 
the evidence of Majabbar Slnha, and of 
Joy Lai Slnha, son of the dlsmi^ed Dig- 
war Dlgamber Singh, to support the 
view that the Dlgwars were servants of 
the landlord, though liable to dismissal 
by the Magistrate. By Reg, XIII of 1863, 
the zemindar of Jhfirla was divested of 
his powers over the Police, and the 
Subordinate Judge considers that the 
fact that the earliest evidence of the 
existence of the Dlgwarl jaigir of Tasra 
and Raharaband is the Isumnavisi of 
1845 supports the view that the jaigir 
came into existence after the Permanent 
Settlement. , . 

He next considers the question whether 
the Dlgwars can be regarded as inde¬ 
pendent talukdars, and hading that they 
do not fall into any of the classes des¬ 
cribed in sec. 6 of Reg. VIII of 1793 he 
holds that they cannot claim to be actual 
proprietors of the soil, or to hold a 
higher position than mere lease-holders 
as described in sec, 7 of the Regulation. 
He also held that as the Defendant had 
failed to produce strict evidence of his 
title, and as his predecessors had failed to 
establish their right to separation within 
one year from the passing of Reg. I of 
1801 it was impossible to hold that they 
were independent talukdars. 

He next deals with the contentions of 
the Defendants, viz., (1) that the tenure 


existed pridt to the Permanent Settle¬ 
ment, and therefore the tenure-holders 
were not afifected by it, (2) that the 
^enures were hereditary and permanent 
that they were appropriated by Govern¬ 
ment and set apart for Police puaposes 
and aS they were not included in the 
Permanent Settlement, the property in 
the soil was with the tenure-holders, 
and (3) that.^e tenure in dispute was 
analogous to the Ghatwall tenures in 
llirbhum and that the same incidents 
attached to it. 

As to the 1st contention he finds that 
as there is no evidence of the existence 
of the tenure earlier than 1845 the most 
that can be presumed is that it was in 
existonee at the time of the i drmailent 
Settlement. , 

As to the second he bolds on the 
authority of the cases of Forbes v. Meer 
Mahomed Tuquee (7) and Jagadindra 
Nath Bog V. Secretary of State (8), that 
the onus is on the landlord to prove that 
the land in dispute was included in the 
assessment of the Permanent Settlement, 
and he felies on the lotbandi of *1801 
produced by the PlaintifiT as sufficient 
proof, in the absence of evidence to the 
contrary, that T|isra and Raharaband 
were included in the lands assessed at 
the time of ‘the Permanent Settlement. 
The entry in that document he holds to 
be sufficient to prove that a quit rent 
was paid by *the zemindar and on the 
authority *of the case of Gadadhur Ba 
netjee v. The Government (9), ho holds 
this is sufficient to establish the fact 
that the mouzahs were included in tbs 

(7) 13 M. I. A. 438 (1870). 

(8) I. L. R. 30 Cal. 291 (1902). 

(9) 0 W. R. 326 (1866). 
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lands assessed at the Permanent Settle¬ 
ment. 

lie next holds that as a service tenure 
the lands in dispute either fall within 
the provisions of see. 41 of Reg, VIII 
of 1793 and as such are the property of 
the landlord or within the provision of 
sec. 8 of Reg. I of 1793. Conceding for 
the sake of argument that they fall into 
the latter class he findtiBwthab all that 
Government could reserve would be the 
produce of the lands and not the lanSs 
themselves and relying on a report of 
Mr. Millet, dated 26th March 1842, and 
a despatch of the Secretary of State, 
dated the 25th March 1880, he concludes 
that notwithstanding the reservation in 
respect’of Police services the proprietary 
int#e8t in the soil in thp villages inclu¬ 
ded in the Permanent Settlement was 
vested in the zenjindai'. Also on the 
ground that prior to the Permanent Set¬ 
tlement the zemindars had only rights 
, to collect the rents and no right to the 
soil itself the holders of small tenures 
of one or tw villages for the discharge 
of Police' duties could not have had 
higher rights. lie therefore concludes 
that the Digwars cannot be held to be 
proprietors of the sojl so as to be entitled 
to the mineral rights in it. 

He next proceeded^ to deal with the 
cases relied on by the Defendants. They 
were Lelanund Sing Baftadoor v. Govern¬ 
ment oj Bengal (10), Joyuishen iiookei-jee 
V. Collector oj East Bwdwaii (\\), Kcol- 
deep Narain Singh v. Mahadeo Singh (12), 
confirmed In appeal by the Privy Council 
In Kooldeep Narain v. Government (13), 

(10) 0 M. I. A. 101 (1*55). 

(11) 10 M. 1, A. 10 (1804). 

|1‘2) C W. R. 199 (18l«). 

(18) 14 M. I. A, 247 ll87I). 


and approved by the Privy Council in 
Forbes v. Meer Mahomed Tuquet (7), 
Mnnrunjnn Singh v. Raja Lelanund Singh 
(14), confirmed in appeal In Lelanund 
Singh v. Munurun}U7„ Singh (16), Raja 
Ntlmoney Singh v. The Government and 
Beer Singh (IG), Bukronath Singh v. Nil- 
moni Singh confirmed on appeal, 

Nilmoni Singh v. Bukronath Singh (\8), 
Anundo Rai v. Kali Prosad Singh (19), 
confirmed on appeal In Kali frosad Singh 
V. Anundo Rai (20). In these cases the 
questions raised related to the right of 
the Government or of the landlord to 
resume Ghatwali tenures on dlscpntinu- 
ance of services or the like or the liability 
of the tenure to sale for the debts of 
a Gliatwal, and the Subordinate Judge 
held that they did not apply to the 
present case, or alTect the conclusion at 
which ho had arrived on a consideration 
of the regulations, that the proprietary 
right to the soil was vested in the land¬ 
lord. 

Dealing with the last contention he 
holds that it cannot be concluded that, 
even if the Ghatwali tenures in Man- 
bhum were analogous to those in Bir- 
bhum, all the Incidents which attached 
under the Regulations to the latter could 
be held to attach to the former. He 
further holds that the enactments rela¬ 
ting to the Birbhum Ghatwals were of 
the nature of private statutes and could 
not be extended to strangers and, he 

(7) 13 M. I. A. 438 (1870). 

(14) 3 W. K. 84 (18(51). 

(15) 12 13. L. R. 124 (187*). 

(10) 18 W. li. 321 (1872). 

(17) I. L R. B Cal. 889 (1879). 

(18) I. L.R. 0 Cal. 187 (1882). 

(19) I, L. R. 10 Cal. 077 (1884). 

(20) I. L. U. 16 Cal. 471 (1887). 
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distinguished those tenures from the 

present by the faot that the rent was 

• 

payable in respect of the former direct 
to Government. • 

He, therefore, comes to the conclusion 
that the three contentions failed. 

Returning then to the questions whe¬ 
ther the right in the minerals belonged 
to the zemindar or tcs the Ghatwal, he 
comes to the conclusion that a Ghatwali 

tenure is one of the class In which an 

• 

office is granted the performance, of the 
duties attaching to which Is to be remu¬ 
nerated by the use of certain lands and 
relying on the case of Radha Pershad 
Singh y. Budhu Daihad (21), he holds that 
the position of a Qigwar was that of 
a servant. Further referring to the case, 
Ramchandra v. Venkatrao (22), he flnds 
that the grant of a tenure such as that 
at present in dispute Very rarely amount¬ 
ed to a grant of the soil and that the 
burden of proving that there was a grant 
of soil lay heavily on the party alleging 
it. He held the present Defendant has 
failed to prove any such grant, and he 
points out that the policy of the Maho- 
medan Government was averse to grants 
in perpetuity of the soil. Ho further 
finds that the settlement of the tenure 
did not amount to a grant of an estate 
burdened with the performance of public 
duties. 

Referring to the state of the law in 
England he points out that a tenant for 
life is not entitled to work* mines [Eccle¬ 
siastical Commissioner s v. Warehouse (23)]. 
He also points out that the case of 
Gordon Stuart and Co. v. Ttkaitnee Seo- 

(21) I. L, R. 22 Qil. 038 (1S95). 

(22) I. L. 11. 6 IJom. 698 at p. C06 a882). 

(23) (1896) I Gh 662 at pp 661-2. 


bas Kowarie (2i) in which the right of a 
maintenanoe-holder to work mines was in 
question did nob support the view that 
the right to the minerals passed with the 
rflalntenanoe grant to the grantee, while 
the case of Tituram Mukkerjee v. E, E. 
Cohen (^25) supported the opposite view. 

He, therefore, comes to the conclusion 
that the right to the coal and other 
minerals is in the zemindar. 

On the remsnnlng Issues he held that 

« 

tjje Plaintiff was entitled to a permanent 
injunction and to recover Rs. 1,85111 on 
account of the coal taken. 

The findings of the Subordinate Judge 
and his reasons for the same have been 
set out at greater length than would 
otherwise have been desirable because 

the Appellants traverse his findings on 

• 

all the points except that on the fourth 
issue which* was that the mouzahs are 
Digwavi mouzihs. Also in support of 
the appeal and in opposing it, we have 
been referred to all the authorities dealt 
with by the Subordinate Judge as well aiw 
to others. 

The question raised in the suit is one 
of first Impression and as It^l^of import¬ 
ance and by no mojns easy of solution 
it has been necessary to set out the case 
of each party in some detail. . 

Befpre considering the rights which 
attach to the Digvjari tenure it will be as 
well first to couaider its character and the 
circumstances under which it was created 
alid Iwis pas/ed from one holder to 
another. From the copy of the Register 
of Ghatwali lands as ascertained during 
the survey in 1880 to 1883, Ex. Nl, 
filed by the Defendants, it appears that 

(21) \V. R. G.ai). No. 370 (1664). 

(25) 1 C. L, J. 517 (1901). 
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Mouzah Raharaband oovers 6025 blghas 
and Mouzah Tasra 897 making a total 
of 6922 blghas. The rent payable 
yearly to the landlord Is 64 rupees. It 
is nob clear however how much of this" 
land is now under cultivation ; but even 
though the learned pleader for the Res¬ 
pondent has ridiculed the idea that the 
possession of such a tenure entitles the 
holder to be regarded as a Warden of 
the Marches, it certainly ^tms to place 
him in a higher position than a Ohatwaj 
or Chowkldar holding a few blghas of 
land or receiving small salary for his 
support. In the report made on the 
18th June 1799 {Kx E), a distinction 
is drawn between Digwara and Jaigirdars 
on the one hand and Ghatwals and 
village Chowkldars on the other. The 
two former, it is stated, 'get jaigira of 
villages and have no 6xed salafy in cash. 
Ghatwals receive a salary in cash and 
village Chowkidara get land in some 
places and in others cash. The entries 
in the General Register of the Revenue¬ 
paying land in estates borne on the 
Revenue roll of the District of Manbhum 
prepared uncier Act VII of 187G*(Ex. 14 
filed by the Plaintiff) dififer materially 
from the entries in the Register pre¬ 
viously referred to and no explanation 
of the difference has been given. 

This tenure was admittedly held by 
Digamber Singh up to 1887 when he was 
dismissed by the Deputy Commissioner of 
Manbhum for misconduct, and Defebdant 
No. 1 was appointed Digwar in his stead 
and was placed in possession of the 
tenure. Digamber Singh was appointed 
Digwar in 1884 (29th February) in 
place of Matabbar Singh who resigned 
(Ex. Y). He appears to have been the 


Persad Singh. 

brother of Matabbar. His predecessor 
was appointed Digwar on the 8tb Falgoon 
1285 (the 25bh April 1879) on an sp« 
plication made by his father, Pahlan 
Singh, who retired on account of old 
age (Ex. X). In that a'pplioation, Pahlan 
;Singh described the post as " the heredi¬ 
tary post of Ghatwal.” In the Isum- 
navisi of 1861, filed by the Defendants 
(Ex. V), Pahlan is entered as Digwar 
and in the Isumnavisi of 1845 (Ex. 6), 
Bahai Singh is entered as Digwar; the 
latter was a nephew of Akbar (see evi¬ 
dence of D. W, 3) who was the previous 
Digwar. In the evidence of Digamber 
Slfigh (Ex. 7) given on the 10th February 
1862, it is stated that the two villages 
were settled with Akbar some 50 years 
before that date, and there seems to be 
no reason to distrust the truth of that 
statement which was made long before 
the present dispute arose. This carries 
the tenure back to 1814 when Prithi 
Singh the zemindar of Jherla was granted 
a Sannad (See Ex. 5, dated 23rd August 
1814 and Ex. 6) investing him with the 
care of the Police in his estate, that is 
to say, up to nearly 100 years before 
the date of the present suit. 

The tenure is therefore an ancient one. 
It has remained in the possession of 
members of the same family up to 1887 
when Digamber Singh was dismissed 
for misconduct, having devolved succes¬ 
sively on members of that family on the 
death or resignation of any Incumbent of 
the office. Bf'th office and tenure have 
therefore been hereditary though there 
appears to have been a condition, that in 
the event of dismissal by Government 
of a member of that' family for miscon¬ 
duct and in the event of there not being 
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a member of the family suitable for 
appointment, the office and tenure would 
pass to the person appointed as Digwar 
by the Government. Ou the dlsmiesal 
of Digamber and on the appointment 
of Defendant No.*l as Digwar the tenure 
passed to Defendant No. 1. All ordersi 
for the appointment and dismissal of 
the Digwars have been^mjide by Govern¬ 
ment, the zemindar never having had 
any voice in the matter (see Exs. V, 
X, Y, Z, JII, 22 * 20. Ti—W, and 
the evidence of Girish Chandra Chose, 
D, W. 8); all that the zemindar has 
received in respect of the tenure for 
this Ipng series of years has been tlie 
rent of Rs. 64, whicl^ from the receipts 
filed appears to have remained fixed and 
unchanged all along. Tlie services ren¬ 
dered by the Digsvar liave been Police 
or public services ftnd the Digwar for 
the time being has been held responsible 
for the due discharge of those services 
to Governmeat and not to the zemindar 
Reg, XIII of 1833 deprived the zemindar 
of Jherla of his Police functions and 
since then the Digwars have been directly 
under Government. 

The learned pleader for the Piaintiff- 
Respondent has set up In this Court a 
case with regard to the creation of the 
tenure which does not appear to have 
been advanced in the lower Court. The 
case is that when Raja Prlthl Singh was 
Invested with the control of the Police 
in 1814 he appointed his ijardars to do 
the work for him under his* orders and 
that the ijardar of Tasra and Raharaband 
was in that position. The duty of the 
ijardar is said to have been to collect 
the rents of the mouzahs and to pay 
them to the zemindar, and as remunera¬ 


tion for his services, partly as rent col¬ 
lector and ’partly as Digwar or Police 
offie'er, he was allowed to hold and receive 
the profits of the mdn lands In the 
oiouzahs. This view it la contended Is 
supported by the lotbandi (Ex. 11) for 
1208 B. S., by the copy of the Register 
of revenue-paying estatqp in Manbhum 
(Ex. 14), by the receipts in which the 
person holding the tenure is described 
indiscrimlnatoly as Digwar, talukdar, 
Jjaradar or etmamdar, by the safabandi 
of the estate, dated the 15th September 
1857, (Exhibit 15) when the estate was 
under the Court of Wards, by para. 
25 of the report of Ral Cbaran Ghose, 
Deputy Collector, dated* 17th September 
1875, with covering letter of the Deputy 
Commissioner of Manbhum of 3^ May 
1875 (Ex. F), by th’e evidence of Gonesh 
Kuiri Chakladar (P. W. 6) and of Jailal 
Sinha (P, W.*9), by the deposition of 
Digamber Singh (Ex. 7) and by the 
report of the Police (Ex. Tl) and the 
receipt given by Defendant No. 1 when, 
he was placed in possession of the lauds 
of the tenure ou appointment as Digwar 
(Ex. W). * These documents db not how¬ 
ever appear to ua to support the view 
contended for. It is not alleged on 
behalf of the AppeUaut that the Digwar 
did npt hold a certain portion of the 
two mouzahs in J^is khas popession but 
it is alleged that he received the profits 
of that land as well also as all the other 
pfofits.and rehts of the two mouzahs, 
subject only to a yearly payment of 
Rs. G4 as rent to the landlord. This 
view is supported by the petition of 
Defendant No. 1, dated 22nd November 
1891, Ex. I, asking the permission of the 
Deputy Commissioner to grant the lease 

26 
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to Defendant No. 2. The payment of 
the uniform amount of Rs. 64 a year 
to the landlord for a long series of years 
is also hardly consistent with the view 
that the person in possession of the 
tenures was a rent-Collector for the land¬ 
lord, 'The evidence of the Chakladar, 
a servant of the zemindar, and of Joy 
Lai Singh, the son of the dismissed 
Dlgwar Digamber, is not entitled to com¬ 
plete reliance. The safifbxndi m fact 
proves nothing as it contains no entry^ 
relating to the mouzahs and the entries 
in the Register, Ex. 14, not being sup¬ 
ported by any evidence do not afford 
any assistance. The lotbandt will be 
dealt with later On, but as it appears to 
have been prepared for a special purpose 
it cannot bo accepted as of much value 
in determining the questiom 

On the other hand the circumstance 
that the Digwar has all along been res¬ 
ponsible to (Government for the due 
discharge of his duties, that the appoint- 
Kients to and dismissals from the office 
have been all along n.ado by Government 
and that the tenure has passed to the 
persons wli6ra Government has ' appoint¬ 
ed, are entirely inponsistent with the 
suggestion that the holder of the tenure 
was a servant undes. the landlord res¬ 
ponsible to him for the due collections 
of the rents of the estate. Government 
would not have been able to dismiss a 
servant of the zemindar without the 
consent of the zemindar. 

We hold, therefore, that the view put 
forward by the learned pleader for the 
Plaintiff-Respondent cannot be accepted 
and that the holder of the two Mouzahs 
Tasra and Raharaband did not hold them 
as a simple ijaradar under the landlord 


responsible to him for the rents of the 
tenuie, and receiving as bis remuneration 
only the mdn lands. The tenure has all 
aloifg been a Dlgwari tenure ancient and 
hereditary, held subject to the payment 
of a fixed rent to the landlord, and 
cn condition of the performance of cer¬ 
tain Police or public services, for the 
due discharge of .which the holder has 
been responsible to the Government which 
alone has exercised the power of ap¬ 
pointment to or dismissal frotp the office. 

This being in our opinion the character 
of the tenure we have now to consider 
the different points which were urged 
before the Subordinate Judge and have 
been argued before us. 

The first of these is whether Govern¬ 
ment is a necessary party and whether 
the suit should have been dismissed for 
non-joinder of Government as a party 
Defendant, The learned Counsel for 
the Appellant in contending that Govern¬ 
ment is a necessary party has dwelt on 
the fact that whether or not Govern¬ 
ment itself has an interest in the minerals 
It has as trustee for the public a sub- 
staiitlal interest in the tenure and as 
such is bound to oppose any attempt 
to reduce the profits of the tenure In 
value and so to render it less useful for 
the purpose for which it was created, 
that is to say, for the remuneration of 
the holders for the discharge of their 
public services. The two mouzahs hav¬ 
ing been set aside as an appendage to 
the public office of Dlgwar it la contend¬ 
ed that a tenure was thereby created 
and the person with whom the settle¬ 
ment was made acquired by It rights to 
the whole produce or profits of the land 
whether derived from the eurfaqe or 
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sub-Boll. All that the landlord reserved 
was the right to the quit rent of Rs^ 64. 
The Digwars In succession have all along 

• 

been responsibly to Government for the 
due discharge of choir public duties, 
and there la corresponding duty on tbe 
part of Government to them to protect 
their rights in the tenure from Infringe¬ 
ment. The Government has a further 
duty In the inteisests of the public to 
protect the rights of the Dlgwar from * 
encroachment by the zemindar. 

It appears that In an objection raised 
In certain proceedings before the Survey 
Officer in 1883 ^see copy of judgment, 
dated the 16th March 1883, Ex. 27) the 
zemindar, the grandfather of the present 
Plaintiff, did no*; dispute that the two 
Mouzahs Tasra and Raharaband had 
been set apart as Digwarl or public 
service lands. In the suit in 1885 (see 
copy of plaint. Ex 51) Government 
asserted a right to the mouzahs as 
Government Police Digwari land, and 
sued to have sol aside a sale of a portion 
of the lands in the two mouzahs in the 
execution of a decree for debt against 
the DIgwars and obtained a decree (see 
Ex Rl). In 1881 the two mouzahs 
were measured and demarcated as Ghat- 
wali lands, and they were Included in 
the Register of Ghatwali lands of 1880 
to 1883. It has already been shown that 
the Government has all along exercised . 
the right of appointing ^and dismissing 
the Digwars, and it has, therefore, an 
interest in maintaining intact the mouzahs 
set apart for their remuneration. The 
lease of the mineral rights to the De¬ 
fendants Nos. 2 and 3 was granted by 
Defendant No. I only after he had taken 
the psiimlsslon of the Deputy Coramls- 


slonor of Manbhum and had explained 
that the prodts from the two mouzahs 
were insufficient for the due dlsaharge 
of his duties. The permission to grant 
the lease was given subject to the con¬ 
dition that he inserted .in the deed a 
clause to the offec^ that the settlement 
was made without prejudice to the rights 

of Government and a clause to that effect’ 

■ ^ 

was inserted in tl\e deed. 

The Government, therefore, has all 
along asserted a right in the two mouzahs 
on the ground that they are public 
service lands, and In granting permission 
to the Defendant No. 1 to give the lease* 
to tlio other Defendants, cho Deputy 
Commissioner on behalf of tioyerqment 
has maintained tjie same position. The 
Plaintiff In’tlie pre.seut suit claims ex¬ 
clusive I'ighli to the minerals. 

Wo think that the rule stated in 
Dauiell’s Chancery Practice, Vol. I, page 
264, and the case of Kushi v. Sadathiv 
(4), on which the Subordinate Judge has 
relied, cannot be taken to apply to the 
facts of the present case. Nor, ^do we 
think, is the case of VenjGelder Apsimon 
({: Co. V. Sowerbi/ Sridge United District 
Flour Society (2G), on which the learned 
pleader for the Plaintiff has belied before 
us,' on all fours with the present case. 
Here a right so the tenure as one set 
apart for public purposes has all along 
been advanced and acted on by Govern¬ 
ment foi; a long series of years without 
apparently any objection having been 
raised by the Plaintiff and though the 
right to the profiits from the sub soil has 
not been directly claimed either by 
Government on its own behalf or on 

(4) I. L. H. 21 Bom. 229 (1895). 

(26) 44 Ch. D.371 (1890). 
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behalf of the holder of tenure still now 
that the Plaintiff advances an exclusive 
right to the sub soil profits it is a matter 
in which the Government has a sub¬ 
stantial Interest as affecting the prohts 
derivable from -the tenure. The Digwar’s 
personal interest in thp tenure terminates 
with- his life while the exclusive riglits 
which the Plaintiffs claim are such as 
affect the profits of. the tenure per¬ 
manently, and in the permanent interests* 
of the tenure the Government is con¬ 
cerned for the reasons already stated. 
The three cases on which reliance was 
' placed before the Subordinate Judge, and 
which have also been relied on before 
ns on behalf of the Defendants Respond¬ 
ents, are not quite on all fours with the 
present. But the ff^ots of this case are, 
in our'opinion, even strongey to support 
the view that the Government is a 
necessary party in this suit. Indirectly, 
the Plaintiff in this suit seeks to defeat 
rights which the Government has all 
along assumed itself to possess on behalf 
of the public and which in other pro¬ 
ceedings in other Courts it has claimed 
with success. In sanotioning the grant 
of the lease by Defendant No. 1 to 
Defendant 'No. 2, the* Government has 
asserted these rights. Under all these 
circumstances, jve feel 'bound to differ 
from the view of the Subordinate Judge 
and to hold that Government was a 
necessary party in the suit. 

The next question whether the suit 
was barred by limitation which was not 
pressed before the Subordinate Judge 
has however been argued before us and 
it is necessary for us to determine it. 
for the Appellants it has been argued 
- that the evidence proves that the De- 


Persad Singh. 

fendant No. 1 began to. dig out coal in 
1888, that the Road-cess notices from 
1889 to 1902 (Exs. VI-6 to VI-18) show 
that cesses were realised during those 
years from him on thcr coal dug out at 
Values varying from Rs. 65 to Rs. 2,400, 
that in 1891 the negotisutions were first* 
entered into with tie Coal Company for 
the grant of the lease, that application 
for permission was t'aen openly made to 
the Deputy Commissioner and 'was grant¬ 
ed on the 8th December 1891, that 
the lease was executed on the 2nd Janu¬ 
ary. 1892 and finally transferred to the 
Coal Company on the 17th December 
1897. All these facta show that there 
was an open assertion of the right of 
the Dig war to the sub-soil coal adverse 
to the zemindar since 1888. The fact 
that the present suit was not instituted 
till the 18th December 1903, i.e., till 
15 days before the expiry of 12 years 
from the date of the lease, though the 
zemindar must have been aware that the 
Digwar was asserting rights to the sub¬ 
soil coal so far back as 1888 indicates, 
it is urged, that the zemindar acknow¬ 
ledged that the sub-soil rights to the 
coal belonged to the Digwar. It has 
been contended that this Is not a case 
of constructive possession by a wrong¬ 
doer but one of actual possession openly 
asserted and it is argued that this is 
one of the special cases contemplated'* by 
Hall, V. C., in the remarks made in Kls 
judgment in Aihton v. Stock (27). 

For the Respondents, however, it is 
contended that all that the Digwar did 
from 1888 to 1892 was to take the sur¬ 
face coal or coal washed out by the 
action of the Damudar River (see the 


(27) 6 Ch. D. 710 at p. 726 (1877). 
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evidence of P. W» 4, P. W. 6 and P. W. 
7), and that this did not amount to^ an 
assertion of a right to the sub-soil coal. 
The account filgd by the Defendant’s 
witness, Girish Chandra Ghose, is charac¬ 
terised as worthless. It Is further argued 
that even if the Digwar dug out the 
sub-soil coal during th*ose years he was 
acting as a wrongdoer and on the 
authority of the case of Mohini Mohan 
Hop V. Promoda Nath Roy (5), it is 
argued that constructive possession ap¬ 
plies only in favour of a rightful owner 
and need not (as a rule) be extendjod 
in faWir of a wrong doer, whose posses¬ 
sion must be confihed to land of which 
he is actually in possession, and on the 
authority of the case of Wali Ahmed 
Chowdhry v. Tota Jideah Chotodhry (28) 
that occupation i)y a wrong doer of a 
portion of land only cannot be held to 
constitute constructive possession of the 
whole so as to enable him to obtain a 
title by prescription. AH then that the 
Defendants could have acquired a right 
to by prescription was the coal actually 
taken out by them and not to all the 
sub-soil coal. And as bearing on this 
point reference has been made to the 
cases of Eai I of Dartmouth v. Spittle (29), 
Ashton v. Stock (27) and Lord Cow town 
V. Ward (30), 

We have seen the accounts which were 
produced by Girish Chai*dra Ghose and 
we think they are of no value as evl- 
dence. We agree with the Subordinate 
Judge that the sub-soil coal was not 
regularly or systematically worked till 
(6) I. L. R. 24(,'al. 256 (1896). 

(27) 6 Ch. D. 719 at p. 726 (1877). 

(28) I. L. R. 31 Cal. 397 (1903). 

(29) 19 W. R. Eng. 444 (1871). 

(30) 1 Sch. h Let. 8 (1802). 
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the lease was granted to the Company 
In 1892 and we are unable to attach any 
value to the Road-cess notices which 
were apparently Issued on Information 
furnished by Defendant No. 1 hipaself. 
Thero is moreover no direct evidence to 
prove that the right to the sub soil coal 
was asserted by Brojo Nath Bose, the 
Digwar, to the^ knowledge of the Plaintiff 
before 1892 though, there may have been 
Bio concealment that he was working the 
coal and we hold, following the view adopt, 
ed in the cases relied on by the Plaintiff- 
Respondent, that the suit was not barred 
by limitation. 

We have now to consider the important 
question in the case, viz , wnoTher* the 
right to the, sub'soil coal or minerals 
belongs to.the Plaintiff as zemindar or 
to the Defendant No. 1 as Digwar. We 
have already noticed the circumstances 
under which the tenure appears to have 
been created, the conditions under which 
it has been held, and the manner in 
which it has devolved on each Digwar 
in succeseion. It is not necessary for us 
to repeat in detail the description of the 
course of special legislation in Bengal 
so far as It Imposed on the, zemindar 
the management of the Police in their 
estates and affected the position of the 
persons appointed to discharge those 
duties. This has been set out In the 
judgm^ent of • the Subordinate Judge. 
Pergunnabf Jheria In which Mouzahs 
Tasra and Raharaband are situated was 
admittedly originally Included In the 
district of Birbhum. In 1805 it was 
Included with other pergunnahs In the 
District of the jungle mehals, the head¬ 
quarters of which was at Bankura. In 
1833 it, with other pergunnahs, was 
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formed Into the District, of Manbhnm. It 
Is clear from the documentary evidence 
(see Report of Mr. Money, Deputy Com; 
missioiier of Manbhum, dated 14th 
November 1864, Ex. LI, the Report of Col. 
Morton, Deputy Commissioner o',' Man¬ 
bhnm, dated 3rd May 1875, (Kx. F) and 
Hunter’s Statistical Reports, Vol. 17, 
p. 281), that in the half of the 

last century the whole of the country 
covered by the jungle mebals and thb 
neighbouring districts was in a very 
disturbed state and that public offices 
and records were on several occasions 
destroyed by fire, that during the Mutiny 
the main portion of the records of the 
Ma'iiblr..;i'i District met with a similar 
fate, and that in ci n.sequence, requests 
had to be made to the collectors of the 
neighbouring districts to send copies of 
quinquennial and decennial papers to 
afford the require d ii.fornialion regarding 

the differout estates in the different per- 
• » 

gunnahs in the District (see Rubkari, 
dated 19th September 18.57) (Ex. 2). 
Jheria was one of those pergunnahs. 
The reply received (see Ex. 1, dated 13^h 
October 1857 and *Ex. 13) was to the 
effect that the papers relating to the 
pergunnahs were not in existence, and 
that only the old lotbandies of certain 
pergunnahs and a copy of a book show¬ 
ing the lands and jamas of Chabla and 
Pancbkote for the year 1202 were to be 
found. It is not, therefore,- surprising 
that the documentary evidence which 
each party is able to produce to prove 
the origin of the tenure is small and not 
of a very substantial character. 

The ancient document on which the 
Plaintiff mostly relies is the copy of the 
^otbandi of 1208 B. S. (Exhibit II). It 


bears the heading “ List of Lothandi of 
Collector’s Revenue for 1208 B. S. in rts- 
pect of Pergunnah Jherriab, District Blr« 
bhnm,” and it appeats to be one of the 
papers which were sent to Manbhum on 
13th October 1867. This document has 
been attacked bjr the learned Counsel for 
the Appellant as being a copy of a copy 
and inadmissible in evidence, and also 
on the ground, tba't Its genuineness is 
open to‘ suspicion. The first ground of 
attack is based on the endorsement on 
the face of the document which runs 
“ Copy, Sd. R. C. R. Extra-Assistant Com¬ 
missioner.” There is, however, nothing 
to prove the meaning of this endorse¬ 
ment and the objection does not appear 
to have been pressed in the lower Court. 
We see no reason to treat the document 
as inadmissible on the ground set for¬ 
ward. Its gennineuesB is attacked be¬ 
cause there was some delay in Its produc¬ 
tion by the Plaintiff, because the officer 
who produced il had bnly been one year 
in office and because the report of the 
Naib Mahafiz, dated the 7th March 1869, 
(Ex. D) would not have been made if the 
lothandi had been received in 1867. It 
is also suggested that It is manifestly In¬ 
correct as It mentions Tasra with profits 
of Rs, 45 but makes no mention of 
Raliaraband and it is argued that the 
explanation advanced by the Snbordlnato- 
Judge that R7haraband is an offshoot of 
Tasra cannot be accepted because Rahara- 
band is the larger of the two mouzahs. 
We do not think these objections ate 
sound. The delay in the produotlou of 
the document was not serious, and the 
accident, that the officer who produced 
it bad been one year only in office Is not 
material. The report of the Nalb Maha* 
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6z related to Gbatnali and jaigir lands 
which hud uo place in the lotbandi, and 
the list of papers, (lated the 13rh October 
1867, (Exhibit B) goes to support'the 
view that the document is genuine. The 
omission to give fn the lotbandi the pro¬ 
fits of Raharaband would not be of inif 
portance unless it were proved that at 
that time any profits <vefe derivable from 
that mouzah. The survey map prepared 

in 1881 show that even then a large 

• 

portion of ^he mouzah was covered with 
jungle. The document is, therefore, in 
our opinion admissible in evidence and 
genuine. Its value as proving that in 
the ^ear 1208 there was no Digwarl 
tenure of Tasra ayd Raharaband has to 
be considered. The document appears to 
have been prepared under ol. 2, sec. 29 
of Reg. VII of 1799, in view of a possible 
sale of the whole or*a part of the pergun- 
nah for arrears of Government revenue, 
and its object was to show to Intending 
purchasers the value of the produce of the 
different mouzahs In the pergunnah in 
the past year and also to enable the 
Collector after such a sale to re-assess the 
Government revenue on the two portions 
in accordance with the provision of Arts. 
X and XI of Reg. I of 1793, and Reg. I 
of 1801. The statement would ordinari¬ 
ly not specify Digwari tenures but would 
only mention the rent payable on them 
to the landlord. The omission of any 
mention of the Digwari tenure of Tasra 
and Raharaband can hEft’dIy be accepted 
as proof that no such tenure was then in 
existence. 

The next document of ancient date 
relied on by the Plaintiff is (Exhibit 4), 
the Register of appointments of Ghat- 
wals and Ohowkldars from the 1st Febru¬ 


ary 1832 to the 29Dh July 1839. This 
document contains no mention of the 
Digwari tenure of Tasra and Raharaband, 
and to this fact the Subordinate Judge 
• has attached considerable importance as 
indicating that the tenure was not then 
in existence. This document, howdVer, is 

t • 

not as the Subordinate Judge has des¬ 
cribed it a Regiafer of Ghatwall lands 
but of appointments of Ghatwals and 
Chowkidars.. it is to be observed that in 
^the report (Exhibit E), dated 18th June 
1799, made by Ranji Tehsildar, a distinc¬ 
tion is drawn between Digwars and Jaigir- 
dars who were remunerated by jaigirs of 
villages and the Ghatwals and Chowki¬ 
dars who were remunerated by fixed sala¬ 
ries in cash or plots of lands in their 
villages. In the Register there are only 
two instancss of* persons who held one 
village each all the feat being remunera¬ 
ted by salaries or by a certain Jiumber of 
bighas of land in their respective villages. 
If the holder of Tasra and Raharaband 
was a Digwar, he would not be likely to be 
entered in the Register, and, even other¬ 
wise, if there had been no appointment 
to the’oflice between January 1832 and 
July 1839, there w^uld be no entry in 
the Register. We are unable to agree 
with the Subordinate Judge that this 
Register supports the view that the 
Digwari tenure, was not In existence In 
those years. 

From the provisions of els. 4 and 13 of 
’sec. *7 of Keg. XVIII of 1805, the Sub- 
ordinate Judge comes to the conclusion 
that the Digwars were servants of the 
landlords as much as of Government and 
he considers that this view is confirmed 
by the evidence of Matabbar Singh and 
Joy Lai Singh. These two witnesses are 
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rfllatloDS of Dlgamber Singh who was 
dismissed for miscondiicb and their evi¬ 
dence does not appear to us to be en¬ 
titled to reliance. The evidence oral and 
documentary on the other hand goes 
conclusively to prove that the services 
rendered by the Digwars were Police or 
public services, that for the due dis¬ 
charges of those services the Digwars 
' were responsible to Government which 
alone had power to appoht or dismiss 
them. There is nothing to support the 
view, which the Subordinate Judge ac¬ 
cepts, based on the Regulation alone, 
that the Digwar of Tasra and Rahara- 
, band was a servant of the landlord. The 
view we take Is supported by Hunter’s 
Statistical Reports, Vol. 17, p. 257, where 
It is pointed out that the services paid 
by “the Ghatwals of Maivbhum were 
from the hrst military or Police' services 
and never acquired a menial or personal 
character.” The Digwars appear to have 
held a position superior to the Ghatwal. 
Sea Hunter, Vol. 17, p. 334. We are 
unable to agree with the conclusion of 
the Subordinate Judge on this point. 

The oldest documents on which the 
Defendants rely to prove their Digwari 
tenure are Exhibits U and V., the copies 
of the Isuninavisi papers 1845 and 1861, 
the former of which shows Bahall Sinha 
as Digwar of Tasra and Raharaband, and 
the latter shows Pahlan Singh as Digwar. 

The learned pleader for the Plaintiff- 
Respondent contends that these docu¬ 
ments are of no value and in support of 
this contention relies on the remarks 
made by Mr. Clay, Deputy Commissioner 
of Manbhum, in his Report of the 3rd 
June 1869 (Exhibit El), as to the 
worthleianesB of such documents as evi¬ 


dence, and on the case of Fergusson v. 
The Oovernment and Dwarhi Nath Singh 
(31), in which similar' documents were 
rejected as evidence. The value of such 
• documents as evidence In a p^ttloular 
case must, however, depfend on the spe¬ 
cial circumstances under which they are 
offered for belief. Supposing them to 
stand alone without .any evidence to sup¬ 
port them it is probable, having regard 
to the circumstances under which they 
are said to have been in the first in¬ 
stance prepared, that they would be of 
little value to prove the facts contained 
in them. But when, as in the present 
case", they are supported by other .evi¬ 
dence they certainly are entitled to more 
credit. Ttie documents. Exhibits X., Y., 
Z., Ill,, 22, 20 and T, to which reference 
has already been made aud which prove 
the retirement of Pahian Singh and the 
appointments of Matabbar, Digamber 
and Brojo Nach Bose in succession as 
Digwars, certainly support the two 
Isumnavisi papers as proving that the 

c 

Digwari tenure was in existence when 
the two documents were prepared. The 
Defendants also rely on the depositions 
of Digambar Singh, dated the 8th and 
10th February 1862 (Exhibits 7 and 
8), which were given long before the pre¬ 
sent dispute arose. These carry the 
tenure back at least to 1814 when Prlthi 
Singh was entrusted with the mainten¬ 
ance of the Police in his estate of Jheria. 
There seems no good reason for discredit¬ 
ing these statements made so long ago 
and before the present dispute arose. 
The receipts given by the zjuiindar for 
the rent, pjnduced by the Defendants, 
are also teJled on a'S proving that the 

(31) 8 W. 11, 232 (1867). 



VOL XII.] THE CALCUTTA WEEKLY NOTES. 20y 

Brojo Nath Bose v. Raja Sri Sri Doroa Persad Singh. 


existence of the Digwari tenure was 
then openly asserted,and admitted. The 
Register of the Ghatwali lands In Man- 
bhum prepared in 1880 to 1883 and the 
maps prepared In ^1881 are relied on as 
proving the existence of the tenure and 
it is pointed out that its existence was 
also taken for granted in the proceedings 
before the Survey Offieet^ in 1883, and 
was openly asserted by Government in 
1885. 

G^ndor all fliese circumstances, we liold 
that the evidence for tlie Defendant is 
suflicient to establish the existence of 
the Digwari tenure certainly as far back 
as 1811, and wo are unable to agree with 
the Subordinate Judg^rthat the evidence 
fails to ])rove that the tenure was in exist¬ 
ence before 181.5. We think that the 
evidence of the Defendants makes out a 
probable and consistent story of the crea¬ 
tion of tlie tenure and of its continuance 
down to the date of suit. Wo accept it 
as true. 

There is, it is true; no cKrect evidence 
to prove tlie existence of the tenure prior 
to 1814, and we have to determine whe¬ 
ther when the tenure was created the 
zemindars intended to reserve anything 
except tlie quit rent of Rs. 04. 1’he 
fact that the same rent lias lieon accepted 
all along would seem to .support tlie view 
that the riglit to the rent was all that it 
was then intended to reserve. The 
rights to the sub soil coal dp not appe ir 
to have been tl.ought of th'^u. Nor can 
those riglits be ii“ld to havt. *been cover 
ed by the provisions of tlio Mahomedan 
Law taken from the Hcdaya to which at¬ 
tention is drawn in M/. Millett’s Report 
of the 2Gth March 1842, as they related 
only to mines of precious metals. 


In order tq prove the respective titles 
of the zemindar and Digwar to the 
mineral rights, we have been referred 
by the learned representatives of both 
parties to a long series of rulings in 
which in neighbouring districts and in 
' the estjpte of Pachete in tli£ District of 
Manbhum, the rights of DIgw.ars have 
been considered and dealt with. We are 
aware of the danger of attempting to 
generalise from one class of persons to 
another possibly different clas.«, and wo 
propose to deal witii those cases only so 
far as they may appear to throw some 
light on the iclations of tlie zemindars 
and DIgwars in the present case. The 
learned Counsel for the* Appellant has 
indeed gone so far as to suggest that as 
J’ergunnah Jhcria originally formed a 
part of tho Dfttrict of llirblium, and as 
the riti-bts of tlie (lhatwals in P.irbhum 
liave been recognized by Government by 
special legislation in Reg. \.\IX of 1811 
and Act V of 1859, we should hold that 
tlie Digwar in the present case lias the < 
s.ime rights as those conferred iiy statute 
on rlie Ghatwals of Birbhuni. All how¬ 
ever that wo think we shonljJ fie justiliied 
in doing is to ascortiin whellier there 
is a sufficient analogy between the legal 
position of the Digwar of Titsra and 
Raluiraband and that of the Ghatwals of 
Birbhuni to justify.tlie infeienco that tho 
inciibmco aitaching to the tenures of the 
fvirnicr should be regarded as similar to 
(hV)''C itttacliiiig to the latter. At the 
biinc time, we are not prepared to agree 
with tiic .‘^uboidinato Judge that tlie 
enactrnciils dealing with the Ghatwals of 
Biibhum are of the nature of private 
statutes. 

Now we find that in the case of Ghat- 
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wali tenures in Khuruckpur in Bhagalpur 
Distriot, it was held in the case of Raja 
Lilanund Singh v. The Government of 
Bengal (10), that such tenures did not 
fall within cl. 4, sec. 8 of Ileg. I of 1793 
and that, as they were included in the 
Permanent -Settlement, they could not 
be resumed by Gpvernment, and In the 
case of Mxinrunjun Singh v. Raja Lila¬ 
nund Singh (14), that in respect of the 
same class of Ghatwals it was found that 
they held a perpetual hereditary teni'.ro 
at a fixed rent in money and service, and 
that except for misconduct on their part, 
they could not be evicted by the zemin¬ 
dar. This was confirmed on appeal by 
the Privy Council, Lilanund v. Mun- 
rpn/un (15). The same view was taken 
in the case of Tekait Manomj Singh v. 
Raja Lilanund Singh (.12). A similar 
view was taken by this Qourt in the case 
of Jogendra Nath Singh v. Kali Chat an 
Roy (33) with regard to a Ghat wali 
tenure In Bankura. In the case of 
Anundo Rai v. Kali Ptosad Singh (19), 
confirmed by the Privy Council in Kalt 
Prosad v. Anundo Rai (20), it was held 
that a K’huruckpur Ghatwali tenure is 
transferable if the» zemindar assents and 
accepts the transfer. 

In the case of Kdoldeep Narain Singh 
V. Mahadeo Singh (12) with regal’d to a 
Ghatwali tenure created by a sannad, dated 
1743, in a pergunnah adjoining Khuruck¬ 
pur, a Full Bench of this Court held that 

(10) 6 M. 1. A. 101 (1865). 

(12) 6 W. R. 199 (18G6). 

(14) 1 W. R. 84 (1805). 

(15) 12 B. L. R. 124 (1873). 

(19) I. L. R. 10 Cal. 677 (1884). 

(20) I. L. R, 15 Cal. 471 (1887). 

(82 2 B. L. R. 12f.li. (1865). 

(S3) 9 C. W, N. 663 (1905). 


the tenure was permanent and hereditary, 
that it was held at a fixed quit rent, 
and therefore that the landlord was not 

I- 

entitled to resume it on the ground that 
the Ghatwal had ceased to perform the 
services, if Government refused to re¬ 
nounce the claim to the services. This 
was confirmed bj the Privy Council on 
appeal, Kooldeep Narain v. Government 
(13); a similar view was taken by the 
Privy Council in'the case of Foibes v. 
Meer Mahomed Tuquee (7). This related 
to a tenure in Pergunnah Sultanpore in 
the District of Bhagalpur. 

In the case of Bukronath Singh v. 
Nilmoni Singh (17), confirmed by the 
Privy Council in Nilmoni Singh Deo y. 

(18), it was held with regard 
to a Ghatwali tenure in Pergunnah Pa- 
chote. District Manbhum, that though 
the rnouzahs which made up the jaigir 
were included in the area of the zemin¬ 
dar! at the time of the Permanent Set¬ 
tlement, yet as tlie share of profits which 
were retained by the jaigirdar formed no 
part of the assets on which the Govern¬ 
ment revenue was fixed, that as the 
succession to the jaigir was subject to 
the sanction of Government and as the 
jaigirdar was liable to render public 
services, the tenure being in Pachete 
which formerly was included In the 
District of Birbhum, the jaigir was ana¬ 
logous to one described in Reg. XXIX. 
of 1814, and, further that the jaigir was 
not liable to attachment and sale In exe¬ 
cution of si decree for debt against the 
predecessor of the jaigirdar. Pergunnah 

(7) 13 M. I. A. 438 (1870). 

(13) 14 M. 1. X. 247 (1871). 

(17) I. L. R. 6Cal. 389 (1870). 

(18) I. L. R. 9 Cal. 187 (1882), 



Voh. XII.) THE CALCUTTA WEEKLY NQTES. au 

Brojo Nath Boss v. Raja Sri Sri Ddrga Pbrsad Singh. 


Pachete is close to Pergunnah Jherla In 
Manbhum. • 

In respect of a tenure in the District 
of the Sonthal Pergnnnaha in the case 
of Binode Ram Sep. v. Deputy Commis¬ 
sioner of the Sonthal Pergannahs (34), lb 
was held that the rents of a Ghatwali 
tenure are nob liable for the debts of a 
former deceased holder of ‘the tenure on 
the ground that the rent was assessed 
so as to leave the hokler of the tenure 
what was at fhe time considered sirfficienb 
or the performance of his services and 
each Ghatwal was entitled to the whole 
of it, and in the case of Chitti o Narain, 
Singh 7ekait v. Assistant Commissioner 
of the Sonthal PergnAnahs (35), it was 
held that a transfer by Government on 
default on the part of the Ghatwal was 
valid. 

In the case of Forbes v. Meer Mahomed 
Tuquee (7) already referred to, it was 
noticed that a clear distinction must be 
drawn between the grant of an office 
the performance of whoso duties are re¬ 
munerated by the use of certain lands 
and the grant of an estate burdened 
with certain duties; and in the case of 
Radha Pershad Singh v. Budhu Dashad 
(21), it was also held that a further 
distinction must also be drawn between 
a grant for services of public nature and 
one for services, private or personal to 
the grantor. 

Tne former class of grants in each 
instance were liable to resumption by the 
grantor, while the latter oladh were not 
so liable. 

(7) 13 M. I A. 438 at p. 463 (1870). 

(21) I, L. R. 22 Cal. 938 at p. 941(1895). 

(34) 7 W. R. 170 (1867). 

(35) 14 W. R. 203 (1870). 


In the case before us. It has in our 
opinion been fully established that the 
services to be performed were Police 
service and purely of a public nature. 
The zemindar having certain public ser¬ 
vices to perform settled a certain uun^ber 
' of villages with the Digwar cm the condi¬ 
tion that he would perform those services 
due to Government, and reserved for 
himself only a quit rent of Rs. 64. The 
same rent has been paid ever since, and 
tlfe tenure has passed to difTercnt mem¬ 
bers of the family who have in turn been 
found by Government fib to discharge 
the public services. On default, Digara- 
ber Singh was dismissod^by Government 
and the tenure passed to Brojo Nath 
Bose, Defendant No. 1, who was appoint¬ 
ed Digwar by Government in his place. 
The tenure was, therofpro, in our opinion 
created in the first instance to enable the 
holder to discharge public duties and has 
all along been so regarded. We hold, 
therefore, on the authority of the case 
last mentioned, that the tenure is nob ' 
liable to resumption by the landlord. 

In the guit No. 33 of 1885^ (Ex. RI), 
the Government successfully asserted 
that the lands were mft liable to sale for 
debts of the DIgwars as they were Police 
Digwarl lands and ‘on the dismissal of 
Digamber Singh, the tenure was trans¬ 
ferred by Governnfbnt to Defendant No. 

1. These circumstances show that the 
tenure corresponds with those in the 
Sonthal’ Peijgunnahs which formed the 
subject of the two cases noted above and 
a transfer by Government on default of 
the Ghatwal would be valid \Chittro 
Narain v. dsststant Commissioner oj the 
Sonthal Pergannahs (35).] 

(36) 14 \V. R. 203 (1870). 
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It baa also been established that the 
tenure is ancient, tliat it is liereditary, 
and that it has been held all along at a 
fixed rent of Rs. Gl. At the same time, 
It would appear that the inmizahR of 
which It consists were included in the ^ 
'/einludari for assessment at the time of 
the Permanent .Settlement, fn those 
respects it rosembios the tenure in Por- 
gunnah P.ichete. The. question then 
arises, whether wo Should follosv the view 
taken In the case of Buhonntk SimjJi'v. 
NUmoni Siwjh (17) and hold tliat the 
tenure must he regarded as analogous to 
the (Jhatwali tenures in Birbhuiu so as 
to carry the same incident. It is clear 
that it was treated as such by (he Dcjuity 
Comrrri.ssioner of Maubhum, when ho gave 
the sanction to the loaije of the mining 
Irights ; a sanction which is required by 
Act V of 1859 in the'"case of mining 
eases granted liy the (lhatwals in Bir- 
bhum. Tlie opinion of (ho local oflicer 
is no doubt not conclusive, but wo think, 
that in a matter like the present, where 
local knowledge is valuable it is entitled 
to ■some consideration. 

We find further that as early as ISIG, 
the Nizamat Adafut regarded the (.'hat- 
wals of the jungle mehals as similar to 
those in Birbhum (see Ex, A). In 1883 
(see Ex. R) and in 1903 (see Ex. .S), the 
(Jovornment assertetl Its right to control 
the Digwars in executing leases of mineral 
rights, and the evideuce'Of Gopal ^lollah 
(D. W. 1) is to the eti'ect, that all leases 
executed by Digwars were subject to the 
control and sanction of (Government. 
The evidence of the Digwars who are 
witnesses for the Defendants (D. W. 1 <fe 
D. W. G) is also to the ellect thatGovern- 

(17) I. L. R. 5 Cal. US9 (1879), 


ment exercised entire control over the 
Digwars, and that the zemindar had no 
power of conlrol over them. It further 
appears (see Ex. ()1 and Ex. Al) that 
leases of sub soil rightc have been granted 
by Digwars in other parts of Manbhum 
without any objection having been taken 
by the zemind.ar., 

We think that all those circumstances 
justify us in holding that the position 
of the Digwar in the present case is 
analogous to that of the Gbatwals in 
Birbhum, and in inferring that he has 
been lecogniz'jd tbroiiglioiit as possessing 
•tho same rights. lii this view of the 
case, we liold tliat the mineral lights in 
tlie tenure do not belong to the zemindar. 

Tlie argument of the learned pleader 
for the Kespondeut based on Mr. Millet’s 
Report of the 2t)th March 1842, the 
letter from the Secrotaiy to tho Board 
of Revenue to the Government of Bengal, 
dated 9th January 1872 (l^lxhibit. IGA), 
and tho Despatcli of the .Secretary of 
State for India, dated 25th March 1880 
(Exhibit 26), tliat (Government has dis¬ 
claimed all title to mineral rights in 
lands which were included in the Per- 
mauent .Settlement, and that, therefore, 
such rights belong to the zemindar, can¬ 
not have weight in determining the 
question before us, which is whether the 
zemindar or the Digwar is entitled to 
the mineral rights. The question as- 
between the* zemindar and Govejj^nnient 

is not in issue. 

< 

Further, we hold tliat on other grounds 
also we should arrive at the same con¬ 
clusion. We have found that the tenure 
was created not Istcer than 1814, that it 
has been held at the same rental ever 
since, that It has descended by Inherit- 
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ance to membera of tho family of the 
original grantee until Digamber Singh 
in 1887 was dismissed for miscendnct, 
that the zemindar has never exercised 
the power to appoint or dismiss a Digwar 
holding the tenure, that this power,has 
all along been exorcised by (jlovcrnmeut, 
that the tenu/e jiasscd on the transfer 
by Government, and that the only profit 
which the zemindar has received from 
the tenure durmg the long course of 
years has been tiie rent, which 8oeri*s 
to have been a (juit rent Gnder such 
circumstances wo think that, the only 
possible conclusion at whicli we cai?arrlve 
is that the tenure was created as a per- 
raanent tenure on a fixed rent, and iliat 
it was herirable [see Enin Ranjan 
Chaktrhati v. Ra^n Naiain Sincfli (^G) 
and Dhunput Kiingh v. Gooni'in Singh 

(37)j. All that the zemindar res'-rved 
was the fixed rent of Ks, 04 , .sucii being 
the case, wo see no reason to difl’er from 
the view taken in the case of Siiram 
Chiihabutty v. Kumni llnri Nnrnin 
Sinha (38) and hold that the Digwar, 
as holder of a permanent tenure, pos¬ 
sesses all underground rights Including 
mining rights, unless there is an express 
reservation to the contrary [see also 
Skyama Chnran Nundy v. Abhiram 
Goswami (39), Ttturam Mukerji v. Cohen 
(40)]. In this case no such reservation 
is shown to have been made in fact, nor 
can it be Implied from the conduct of 
the zemindar, 

(UG) 1, L. K. 22 Cal* ."'33 at i*. 513 (1801). 

(37) 11 M. 1. A. 133 at p 40(1 (18(17). 

(38) 10 V. W N. 125 : 5. c. 3 C L. J. 

59 (190.5). 

(39) 10 C. N. 738 : s. c. 3 C. L. J. 

306 (1905). 

(40) 9 C. W. N. 1073 ; s. c. I, L. R. 33 

Cal. 203 at p, 215 (1905), 


We are of opinion that the cases of 
Bigd?i Mojhi V. R\ji Durga Prosid (41) 
and Prince Mihomed Bukty ir Shah v. 
R'lni Dhojnni'ini (42) relied on for the 
Respondent, are not in point. In the 
former, the Defendant was holdmg under 
an'ijara created 12 years before suit, and 
the latter was a* case of a maintenance 
grant. 

Further,, we hold that the conclusion 
at which the ' Snhordinato Judge has 
arrived, based on tlie finding that the 
Defendant No, 1 was not an independent 
talnkdar is not sound. Tlie learned 

(Junnsel for tlie Appellants explains that 

• 

Defendant .Vo, 1 .never se. up the tide 
of an independent tainkd.ir. His con¬ 
tention was that sec. 5 of*Ke*g. VIII 
of 1793 , was‘lu't exhaustive and tiiat 
the DJgwarl teturo held by Dvfendant 
No. 1 wis a peculiar tenure, analogous 
to the Gliatwaii tenure.s in Birbhnm, 
referred to ui the pieaiiible of Jleg. 
XXIX of I8ll to which the provjsions 
of the then existing Regulations did not 
apply. This indeed lias been the case 
urged throngliont befoce ns, and we 
think that uo conclusion adverse to De- 
fendant can be drawn from the fact that 
he has failed, to prove that he i.s au 
independent talnkdar. 

We are unable, therefore, to agree with 
the conclusion ai wliich tho Subordinate 
Julge iuis arrived, (hat the title to the 
ape soil i*iglit3 m the Digwaii tenure in 
suit ill wldi the zemindar, tho Plaintiff. 

It is not necessary to determine the 
other points raised in the subsequent 
issues. 

The result is that the appeal is decreed 

(41) 9 C. W. N. 29‘2 (1904). 

(42) 2 0. L. J. 20 (1906). 
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with coats and the suit of the Plaintiff 
Is dismissed with costs, the hearing fee 
being assessed at Rs. 500 (Five hundred 
rupees only). 

Appeal allowed 


PRIVY COUNCIL. 


[Appeal from Bengal ] 


Lord Robertson. 
Lord Collins. 

Sir Arthur Wilson. 
1907. 

2, December. 


Fatima Bibi and 
others, Appellants, 


Sheikh Ahmed 
Buksh and others, 
Respondents. 


Mahomeda n La w — G ai-/- ul - um u t— 

Right test to he applied—Pracliea ekere con¬ 
current findings of fact are under considera¬ 
tion. 


Where the qimtion was ivhether a certain 
deed of gift made by a deceased itL ihomedan 
donor in favour of his son was invalid by 
7'eason of the Makomedan Luv of Marz- 
ul-mout relating to gifts made in death 
illness and the Courts in Indi i applied 
the lest which was treated as decisive on 
this point, viz , was the deed of gift exe¬ 
cuted by the donee under apprehension of 
death f—their £or,dships held that the test 
applied was the t'ight one. 

Appeal from a decree of the abovemen- 
tloued High Court, dated 14th August 
1903, affirming a decree of the Subordinate 
Judge of Cuttack, dated 20t'u August 1900. 

The principal question for their Lord- 
ships’ consideration was whether under 
the Mahoinedau Law a deed of g)ft exe¬ 
cuted on 2l8t May 1897 by one Moulvl 
Dadar Buksh in lavour of his son. Re¬ 
spondent Sheikh Ahmed Buksh, was valid. 

One Dadar Buksh, the father of the 
Respondent Sheikh Ahmed Buksh, was 
a Sub-Deputy Collector at Khurdah in 


Perbad Singh. * 

Bengal. For some years before his death 
he suffered from diabetes.. Towards the 
end of 1896 he was advised that he 

II 

should go on leave as he was suffering 
from a serious disease. On 4th April 
1897, the Civil Surgeon of Puri certified 
that he had examined Dadar Buksh on 
the morning of that day, and found him 
much worse than when he examined him 
on 10th December 1896. He was of 
opinion that he was totally unfit for 
.vork on account of albumenuVla, and 
should be granted six months’ leave for 
rest and change of climate. Dadar Buksh 
was granted leave by the Collector of the 
district in anticipation of sanction alid 
went to his home at Cuttack. He was 
there examined by a Medical Board con¬ 
sisting of the Civil Surgeon of Cuttack 
and the medical officer of the regiment 
stationed there at the time. They certi¬ 
fied on 9th May 1897, that he was suffer¬ 
ing from albumenuria and considered the 
.state of his health to be such as to render 
it highly inconvenient for him to proceed 
to Calcutta for the purpose of examination 
by the Medical Board there as directed 
by the Government. 

On 2l8t May 1907, Dadar Buksh and 
his wife, Mussammat Salimatunnissa, the 
pro forma Deleadsnit No. 7, executed a 
joint deed of gift (hibanima) in favour 
of their son, Ahmed Buksh, the Respond¬ 
ent, who was then a minor. His mother 
^conveyed to him .certain properties she 
had aajuired by purchase on 10th July 
1879, and his father conveyed to him a 
portion of his Immoveable estate. It set 
out that as the grantee had not attained 
majority the offer an([ acceptance duly 
took place between the grantors and the 
grantee’s maternal uncle, Munsbl Mabo- 
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med Ibrablm. The deed of gift was 
registered on 25th May 1897. 

Dadar Buksh died on 27th !,May» 1897, 
leaving him surviving a widow, the said 
Museammat Salimatunnissa, a son, the 
said Ahmed Buksh, and six daughters, 
viz f —(1) Fatima Bibi, married to Syed 
Nurul Huq ; (2.) K,h!\dja Bibi, married to 
Syed Abu Ahmed; (3j Zohara Bibi ; (4) 
Zainab Bibi ; (5) Zuheda Bibi; and (6) 
Khatima^ Bibi, married to Syed Abu 
Mahammad. 

On 26th March 1898, the tiiree married 
daughters presented to the Deputy Col- 
legtor petitions for registration of their 
names, in respect.of 7 pice interest each 
in the estates named in the petitions, 
which they claimed as heirs of their 
father. The widow of Dadar Biiksii , put 
in an objection *on belialf of her minor 
son Aliraed Buksh, in which she stated 
that Dadar Buksh had executed a deed 
of gift on 2l8t May 1897, by which he 
gave all the said properties to his son. 
Tlie Deputy Collector, Imlding that the 
matter involved intricate ([uestions of 
Mahamedan Law, referred the cases to 
tlie District Judge of Cuttack for deter¬ 
mination under sec. 55 of Act VII of 
1876 (B. C.). On 2nd July 1898, the 
District Judge delivered his judgment 
on the matters referred to him. He 
decided that the deed of gift was made 
during the death Illness {mat z-ul-mout) 
of the donor and warf consequently in 
valid. His answer tq the reference, 
therefore, was that the Petitioners, the 
three married daughters of Dadar Buksh, 
were entitled to be registered to the ex 
tent of 7 pice ealch. On appeal against 
that order the High Court of Judicature 
at Fort William in Bengal made on 
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Slst January 1899 an order refusing to 
Interfere under sec. 622 of Act XIV of 
1882. 

On 27th December 1898, Khatima Bibi, 
one of the married daughters, executed 
a deed of release In favour of Ihe said 
Ahmed Buksh, in which she admitted 
that the deed of gift executed by her 
father was valid. 

On Inch July 1898, Syed Nurul Huq, 
the husband of I’atima Bibi, applied to 
the District Judge of Cuttack to be ap¬ 
pointed guardian, under Act VIII of 
1890, of the three minor and unmarried 
dangliters of Dadar Buksh for the puiv 
pose of protecting their interest in the 
property left by their father on the 
ground that their mother was not a fit 
person to he their guardian as she had 
an Inteitst adverse to that of the minors 
and dene acts prejudicial to their Interest. 
Ou 18th March 1899 an order was made 
appointing the applicant as such guardian. 

On Ist July 1899, Ahmed Buksh hav¬ 
ing regard to tlie abovementioned orders 
of Court and tlie claims made by five 
of his sisteis, institutedrfhe present suit 
in the Court of* the Subordinate Judge 
of Cuttack. Tlie five sisters, who con¬ 
tested his claim* were made *the principal 
Defendant,s and ids mother and sister, 
who admitted'it, were nvide pro forma 
Defendants. Tlie plaint asserted the 
validity of the said deed of gift and Its 
recDgnidon by Khatima Bibi. It treated 
the order of 2nd July 1898, for registra¬ 
tion of the names of the three married 
daughters of Dadar Buksh as tanta¬ 
mount to dispossession of the Plaintiflf 
to (lie extent of the shares claimed by 
them, and prayed for a restoration to 
possession of the gifted property to that 
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extent. (3 minvs, 6 pie^), aril h 
of ^itU' ;ind coi'firnriti'ir, of p'^sse&Ki in 
in r‘‘L'U'(i i'> tlu) ri'inainiu^ iiiteioHL in 
the Hiiid propet I y 

In answer ftn the suit the widow con 
feBRrd ju'.lt'nient and Khatiina Ihbi did 
not appear. 3’lte other five danpditeis of 
Dadar Buksb, who conteated the Hanie, 
filed a written statement in defence, 
wherein they denied I lie execution 
of the said deed of gift in f.''.ci, and 
alleged that, if executed in fact, it wins 
not intelligently executed hy Dadar 
Bnlish. n'iiey asserted that if liuly ex¬ 
ecuted the deed was invalid under Itlaho- 

ft 

medan Law because executed during 
death illness, because improperly regis¬ 
tered, liedTnise insuflifiently stamped and 
because the gifu was imt conipleted by 
dolivory of possession. t)f Mie s'x issues 
fixed by tiie Subordinate Judge only one 
is material for the purpose of tins 
report ; “ Is tbe heb inama propounded 
by ^the Plaintiff a genuine and valid 
document '' ” 

I’lie Subordinate Judge delivered hi.s 
judgment on '20rli August 1900, and de¬ 
cided that I lie deed was duly slamped 
and duly registered. In regard to the 
alleged invalidity on the ground that 
possession of tlie gifted properly was 
not given to the donep^ he found as a 
fact that possession was delivered and 
as a question (f fiw tliat delivery of 
possession was not neecssary under,li t 
Jllahoniedsn Law wlien Llie donor and 
donee were father and minor son. On 
the general question of tlie validity of 
gift made in death liine.ss {mat z nl mout) 
he held that by Mahomedan Law, to in¬ 
validate a gift the donor must at the 
time of the gift be under apprehension 


of death, and that aa a fact Dadar Buksh 
wn - not, oil 2l8t May 1897, under such 
appreiumsiou. In accordance with the 
,>bove findings he made a decree grant¬ 
ing the Plaintiff the relief prayed for 
with costs, except in regard to one house, 
as to which he hold that the Plaintiff 
ought to have sued , for possession, not 
for a declaration of title. Ilia judgment 
on the issue set out above was as fol¬ 
lows 

" “I think it will be better to examlno 
first the law on the subject of death-bed 
gifiH (matz-nl-mout) and then apply the 
law to tlie facts of this case. 

I’roni the cases reported in Ashrufun- 
niuM V. Azfezimn (1), ^n«rt Hossein v, 
Kureemoonissa (2), Sfiduk AH v. Bihre 
I’emef (3), Wtizit Jan v. Saiyyid Altaf 
(A), l/assatat, Btbi v. Oolam Jaffar (5) 
and from text books of Justice Ameer 
Ali and Sliama G'liaran Sarkar, it appears 
lliat gifis made hy Mahoinedans while 
under apprehension of death are invalid. 
]n //.(.ivnn# Btb/' v. Gobwi Jaffar (.b). 
Justice Ameer Ali said in determining 
wliL-tlier the donation of a person suffer¬ 
ing from a mortal disease comes within 
the doctrine of marz-ul-mout gifts, several 
questions have to he considered, viz. 

(1) was tlio donor suffering at the time 
of tlie gift from a disease which was the 
immediate cause of his death ; 

(2) was tlie disease of sucii a nature 
as 10 in,iiK‘e in i‘ho person suffering the 
heir f t.liat duatli would he caused there¬ 
by or eiif.'euder in him tlie apprehension 
of death; 

(1) 1 W K 17 (1864). 

(2) y W. K. 40 (1866). 

(3) 9 W K. 142 (1868). 

(4) 1. L. R. 9 All. 367 (1887). 

(6) 3 0. W. N. 67 (1898). 
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(3) bad the illness continued for such 
a length of time as 1;o remove or lessen 
the apprehension of immediate death pr 
to accustom the sufferer to the malady. 

This being the* law on the subject, 
let us determine what the state of Dadar , 
Buksb’s health was at the time he exe¬ 
cuted this deed.” 

• • 

The finding of the learned Sub-Judge 

based on the testimony of Salimatuu- 

• 

nissa Bibi (hjs wife), Babu Balaram Bose 
(the Sub-Deputy Collector) and Dr. 
Bhusan Chandra, was that he was suf¬ 
fering---(1) from diabetes for 5 or 6 years ; 
(2) fr^jm alburaenuria for at least 72 
months and oooasionaj fevers. With all 
these maladies on him he worked and 
then came home on sick leave about 4 
weeks before his death. Thus tlie 
disease he had beetr suffering from, was 
of long continuance and hence accustom¬ 
ed him to it as also lessened the appre¬ 
hension of death. 

As to the actual state of the patient’s 
health at the time he executed this 
document be found the opinion of his 
attending physicians to be that they did 
not on the 9th of May think that the 
patient was in danger of death and that 
the doctor who treated him on the 20th 
and 21st did not think him to be in 
danger of imminent death, and the deed 
was executed on the 21st. 

The next question for consideration 
was what Dadar himself knd his relatives 
thought of his illness, padar a little 
after his arrival at Cuttack drove to a 
dispensary and walked to the dispensary 
room. He also drove to Doctor Bhu- 
sban’s place and walked with the latter 
up to a certain distance. Thus the 
Qopdltion of his health was not such as 


to inspire him with apprehension of death. 
His wife deposed that neither he nor his 
relatives had apprehended death. She 
i^ the best person to depose on this 
point being naturally his constant com¬ 
panion, especially during illness. Seyeral 
respectable persons who 'had visited 
Dadar during his illness were examined 
by Defendants and 'not a single person 
was questioned about Dadar’s apprehen¬ 
sion of death. It was Nurul Huq only 
i^ho deposed on this point, but the learned 
Sub-Judge placed no reliance on his un¬ 
corroborated testimony, especially when 
it was found to be opposed to medical 
evidence. 

• 

The Court, therefore, found that at 
or about the time this deed was exfcufed, 
neither Dada; not' his friends and rela¬ 
tives were under apprehension of death. 

One other circumstance which proved 
that Dadar Buksh was not iiiider appre¬ 
hension of death at the time was that 

the hehanama made mention of his future 

• 

heirs. Now the idea of death could 
never enter tlie head of any man who 
was thinking of begetting children. 

The Sub-Judge In view of all these 
circumstances held that Dadar was not 
under apprehension of death and there¬ 
fore the deed was not invalid. 

True, Dadar Buksh died within 7 days 
after the execution of the deed, but the 
Mahomedan Law does not say that is 
a deed of giftr is executed during illness 
and that Hlness ends fatally, the gift will 
be invalid. But It says that to Invalidate 
a document executed during illness the 
donor must apprehend death. 

Cross appeals by 4be Appellants and 
the Respondent, Sheikh Ahmed Buksh, 
to the High Court of Judicature at Fort 

28 
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Willlftm In Bengal were disposed of by 
one jiidgment", Fatima Bihee v. Ahmad 
Bnkfih (6). Except as to the question of 
fact, viz,, whether possession was aetnaliy 
delivered on the execution of Mie deed 
in question, in regard to which no 
opinion was expressed, the High Court 
affirmed the judgment of the Subordinate 
' Judge on all questions of law and fact 
and dismissed the appeals with costs. 

The Appellants, tlierenpon, prefer)t^d 
the present appeal to Ills Majesty in 
Council. 

Mr. Jnrdine, K. C., and Mr. Bosf for 
. the Appellants.—There Is evidence to 
show that Dadar'was very ill. 1'liat 
fact raises a presiinjption iliat ilte gift 

w, 

in this cas*' was invaliii mid.^r the law 
of mir z-vt-mou^ and siiifts tlie fino.s on tlie 
otlier side, which must prov^ tlia) tlie 
gift was good because the law of m n ; 
ul-muut did not apply to the p)CNt!ii 
case It is suljmitted that tlie llcspond- 
eiit has not discharged that onus. 

The High Court is not right in saying 
that the question is merely whether Dadar 
was under apfirehension of death. Tliat is 
not a correct test. Oiie must look to the 
surrounding circumstances to find whether 
there was apprehension .of deaMi and not 
only to the state of mind of the patient 
as the lower Courts hgvo done. Here 
all the surrounding circumstances go to 
show that there was apprehension of 
death and the gift is, therefore, bad. ‘ 
Baillle in hM Digest of Mahometan Law, 
(2nd I'M,), Book VIII, Ch, VITl, at p. 
552, says tliat the most valid definition 
of death illness is, that it is one whicli 
it is highly probaWe will Issue fatally, 
whether, in the case of a man, it disables 

(6) I. L. R. 31 Cal. 319 (1903). 


him from getting up for necessary avoca¬ 
tions, out of his house or not, such as, 
for instance, when he is a faheeh, or 
lawyer, from going to the mufjid, or 
place of worship; and^when he Is a 
merchant, from going to his shop; and 
whether, in the case of a woman, it does 
or does not disable'her from necessary 
avocations within doors. Ameer Ali in 
his Mahomedan Law,. (3rd Ed,), Vol, I, 
at p. 22, gives the same passage but 
curiously enough has fallen ln*^o an error 
by putting it in inverted commas as the 
translation of the fatmva. The correct 
translation of the fatmoa is given in' the 
CnlcuHa Lnvj JotonaJ, (1905), Vol T, 
N" 12, [lira. Ifi, p. 1.3In. IL'fereiice was 
mada ti) fhu fullowoiiT • “ A ppci.d i.X C. 

referred tom para 1 G of : i,( review iicmg 
a correct ti.ni.shition of wlial is at p. 453 
of lliilllo’s ifigest, 1st El., to supply the 
place of tlie pas,sago in Haillio's beginning 
with words . ‘Tlie most valid dcfiniiion 

of death illness is tliat, itc.’ 

Tlipse words so reproduced here witidn 
inverted commas, are words of Mr. Baillie 
himself introducing tlie subject and have 
no place in tlio Doorool Mukhtar, p. 24G, 
to which reference is m,ado in tlie foot¬ 
note by Mr. Baillie.” The evidence shows 
that tlie illness here was one which It 
was highly [iroiiable would issue fatally, 
and consequently tlie gift is bad 

Tliere is no concurrence iu the judg¬ 
ments of the lower Courts ami therefore 
the finding is not concurrent iu the true 
sense. 

Mr. DeOtuyther for the Respondent.— 
Tlie question wifh reference to the 
invalidity of a gift under the law of 
mai z ul-mout has been recently consider¬ 
ed by the Judicial Committee In the ease 
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of Ibrahim Goolam At iff v. Saiboo (7) 
and the principles there laid down should 
be applied to the present case. In order 
to establish vvirzul mout there must be 
present at leagt three conditions: Jiistly, 
proximate danger of death, so that there 
is, as It is phrased, a preponderence* of 
kh'iuf or apprehension, that is, that at 
given time death must be more probable 
than life ; secondly, there must be some 
degree of subje^itivo apprehension of 
death ifi the mind of the sick person > 
thirdly, there must be some external 
indicia, chief among which would be the 
inability to attend to ordinary avoca- 
tibns; Sfirabdi V. Rohi'ihai (8) followed 
in Rxshid Kai fliiiHi v. Shtibanod (9), 
The Cour'S in India after examining the 
whole of rhe evidence have concuirently 
found on .ill the three points in favour of 
the Respondent. The evidence actually 
goes to show tliat death in tliis case 
took place suddenly. The gift is good 
as found by the Courts in India 

Mr. Jaidme replied that Saiabtiv. 
Rnbiabai (8) followed the decision of liie 
Calcutta Higii Court in this very case 
under appeal. 

Their Lordships’ Judgment was deli¬ 
vered by 

Lord Collins —The (juestion In th 
case is whether a certain deed of gift 
made by one Moulvi Dadar Biiksh de¬ 
ceased in favour of his son Sheikh Ahmed 
Buksh is invalid by reason of tlie Mahcf- 
raedan law of mai i uUniout l elaMng to 
gifts made In death illness. The deed 

(7) 11 C. W. N. 973 : 8. c. 9 Bom. L. R. 
672 (1907). 

(8) I L It. 30 Bom. 637 at p. 661 
(1906) 

(9) I. L. R 31 Rom. 264 (1907). 
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was executed on the 2l8t May 1897, and 
on the 27th of the same month Moulvi 
Dadar Buksh, the donor, died. A great 
number of objections to the deed were 
urged by the Appellants (the Defendants) 
before the Subordinate Judge, all of 
whjeh were considered Id great detail and 
overruled by him in a most elaborate 
judgment in favour of the Respondents. 
That judgment was affirmed on appeal 
by the High Court at Fort William, and 
it is the concurrent judgments of these 
two tribunals that this Board is now 
c.alled upon to overrule. The only point 
which the Appellants have argued on 
this occasion was that which no doubt 
goes to the root of the matter, viz, 

whether the gift was invalid under the 

• • 

law of VKV z ul-inont. The test which 

» 

was treated as decisive of this point in 
both Courts was, Was the deed of gift 
executed by Dadar Buksh under appre¬ 
hension uf deathThis, which appears 
to their Lordship-s to be the right ques¬ 
tion, is essentially one of fact, and of 
the weight and credibility of evidence 
upon which a Court of review can never 
be in quite as good ^ J)osition to form 
an opinion as th# Court of first instance, 
and it would probably be enough to 
prevent this Board from interfering if it 
should appear that there was evidence 
auch a.s tniglu justify either view without 
any clear preponderance of probability. 
Their Lordships are, however, clearly of 
opinion that the reasons given both by 
the Subuidinate Judge and by the High 
Court, which they will not repeat, estab¬ 
lish a large pieponderance of probability 
in favour of the conclusion at which they 
both arrived. 

Their Lordshsps will therefore humbly 
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advise His Majesty that this appeal be 
dismissed. 

The Appellants will pay the costs of 
the first Respondent, who alone defended 
the appeal. 

Sclioitor: Mr. G. C. Fatr for the Ap¬ 
pellants. 

Solicitor: Mr. iV.' W. Box for the Res¬ 
pondents. 

Appeal dismissed. 


PRIVY COUNCIL. 


[Appeai. from the Chief Court of 
Lower Burma.1 


Lord Robertson. 
Lord Collins. 

Sir Arthur Wilson. 
• ' 1907. 

2, December. 


Ma Wun Di and 
anr., Appellants, 

V. 

Ma Kin and ors,. 
Respondents. 


Marriage—Presumption arising from co¬ 
habitation loith habtt and repute—Conditions 
precedent to its application — Practice—Point 
7iot submitted to either Court in India raised 
before the Privy Council. 

Before applying the general presump¬ 
tion of marriage arising from cohabita¬ 
tion ivith habit and repute it is necessary 
to make sure that there are the conditions 
necessary for its existence, viz., fi'Sily, 
there must be some body of neighbours, 
many or few, or some sort of public, large 
or small, before repute can arise; and, 
secondly, the habit and repute, which 
alone is effective, is habit and repute of 
that particular status which, in the coun¬ 
try in question, is lawful matviage. 


The differences between English and 
Oriental customs about the relations of the 
sexes made such caution specially necessary 
in the present case. 


Their Lordships of the Judicial Com¬ 
mittee declined to entertain a point urged 


by the Appellants as being covered by the 
language of one of the issues raised in 
the case when it appeared that the parties 
by their conduct of the case had construed 
it in a narrower sense.' 

Appeal from a decree of the Chief 
Court of Lower Burma, dated 19th March 
1906, affirming) or. appeal a decree of the 
District Court of Amherst at Moulmein, 
dated 27th June 1905, which dismissed 
the Appellants’ suit with oosAs. 

Maung Gale, the disposition of whose 
property was the subject of the appeal, 
was by religion a Buddhist, and was a 
native of and domiciled in Burmr,. Up 
to 1887 he resided in Moulmein with his 
wife, Ma Kin, the first Respondent, and his 
five children, the remaining Respondents. 
In that year he went to Chiengmal 
(Timme) in the Siamese Shan States 
where he traded with money sent by his 
brother, Maung Tha Hnyin, and with the 
exception of expeditions into the teak 
forests and occasional visits to Moulmein, 
he lived there until bis death in July 
1894. Ou his death his estate was taken 
possession of by H, B. M. Consul In Siam, 
and was shortly afterwards made over to 
the deceased’s brother, Tha Hnyin, who 
retained possession of the whole. Sub¬ 
sequently his wife, Ma Kin, who had con¬ 
tinued to reside in Moulmein, was, in 
1898, appointed administratrix of his 
estate by the Courts in Burma, and she 
shortly afterwards commenced proceed¬ 
ings against- Tha Hnyin for recovery of 
the deceased’s property—which ultimate¬ 
ly became the subject of appeal to His 
Majesty in Council—and the action was 
compromised by the payment, on Ist 
July 1902, by Tha Hnyin to the first 
Respondent as such admiuistratlx, of 
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Rs. 63,000. Shortly afterwards the first 
Appellant, Ma ’ Wun Dl, claimed her 
share, as one of his widows, and the 
share of her son, the second Appellant,. 
Maung Myat Pn, from the first Respond¬ 
ent, as administratrix, and on 27th Janu¬ 
ary 1906 commenced the suit, now under 
appeal, in the Distrjot^ Court of Amherst 
in Lower Burma against the Respondents 
as Defendants. The Appellants alleged in 
their plajnt that ^te first Appellant was 
lawfully married to Maung Gale at 
Chiengmai in 1887, where she lived and 
cohabited with him and assisted him in 
hig business until his death, that the 
second Appellant was the only child of 
Maung Gale and the first Appellant, that 
according to Burmese Buddhist Law the 
Appellants were entitled lo a half share 
of Maung Gale’s* estate, and that the 
first Appellant had applied to the first 
Respondent for payment of the same, 
but the first Respondent denied that the 
Appellants were heirs of Maung Gale or 
entitled to any share of his property. 
The Appellants, therefore, prayed that 
It might be declared that they were res¬ 
pectively a widow and son of Maung 
Gale, and that as such they were 
entitled to a half share of his estate; 
consequential relief was also asked 
for. 

The first Respondent In her written 
statement put in issue the allegations 
of the Appellants. Sh^e alleged that the* 
first Appellant was not the wife of Maung 
Gale but that her status was only that 
of one of numerous concubines taken 
by him from time to time during his 
stay in Siamese territory, most of whom 
were discarded by him some time before 
bis death, and that the first Respondent 


would heirself have been discarded by 
Maung Gale bad be not died before he 
could carry out his intention. The first 
Respondent also stated that she bad 
beard that Maung Gale had a child by 
the first Appellant but that Abe bad 
nevbr seen the child a*nd she put the 
first Appellant "to proof of the fact 
that the second Appellant was the child, 
in question. She further alleged that 
neither of the Appellants was entitled to 
receive anything out of Maung Gale’s 
estate but were only entitled to retain 
what he gave them during his lifetime, 
and asserted that for the past fifty years 
it had been the practice of Moulmeiu 
foresters to take to themselves women of 
the country when visiting and residing 
in Siamese ^territory, but never, so far as 
she coidd ascertain, had the children of 
such women been considered legitimate 
children entitled to inherit. 

Of the five issues fixed by the District 
Judge it is necessary to mention the, fol¬ 
lowing three only ;—I. Whether the first 
Piaintiflf, Ma Wun Di, was the legally 
married wife of Maung GaIo ? II, Who- 

I 

ther the second^ Plaintiff, Maung Myat 
Pu, was the legitimate son of the late 
Maung Gale 1.1 II. Whether either or 
bqth Plaintiffs are entitled to a share in 
the estate left by Maung Gale 1 And, if 
so, to what share ? And to what share 
are the heirs entitled 7 

The Diltrict Judge decided that the 
first Appellant was not the legally mar¬ 
ried wife of Maung Gale and that the 
second Appellant was not his legitimate 
son. He considered that as a result of 
his findings on the first two issues it was 
not necessary to go into the other issues 
and dismissed the Appellants’ suit with 
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costs. Ill tliG colU'HH of hirfjluigment lie 
oliserved as fiillows .— 

“I am not satislitul t!’at any wedding 
ceremony as alleged took place. Hmd 
any ceremony taken place it would have 
beeli done on a ujiand scale. Manng 
tlale’.s ser\an I Manng Nyein would un¬ 
doubtedly', as allege'fl, bavn been present 
and would have given it as the (list 
pro(d ' f Ma Wun IJi being Maung Gale’s 
wife instead of stating as he did that he 

r 

knew she was Manim Gale’s wife “ be¬ 
cause idiey lived together, eat logether, 
slept togelhei, and went about together. 
Holding that there was no wedding cere¬ 
mony liie next point to consider is tlie 
conduct, and relationship of Maung Gale 

r. 

and Ma Wun .Hi. On this poinf it is 
admitted that Manng t/aie kept tliree 
other Shan girls in the .sanu» house with 
Ma Wun Di. That each^iLcupied a sepa¬ 
rate room and tliat Maung G.ile .iividcd 
his attention amongst them, sometimes 
eating and sleeping with one and borne* 
times with the other.s 'i’iie witnesses 
one and all say that Manng Gale acknow¬ 
ledged Ma Wun Di as his wife and that 
she was regarded ijs such by the public. 
Now, it is impossible to believe that had 
Ma Wila Di been b'le acknowledged wife 
of Maung Gale (a man who lived, like a 
prince) that he wo.uld have kepi her In 
the same house and on the same level 
with three other women who were ad¬ 
mittedly concubines and“ made her saib- 
ordinate to a servant liko*^ Maung Bin. 
Again Maung Gale’s letter Exhibit I 
proves clearly that be only regarded Ma 
Wun Di as a temporary mislress or 
“ monkey wife ” and that lie intended to 
disaard her like the otheis when he re¬ 
turned to Moulmoin. Not only as the 


events which occurred during the life¬ 
time of Maung Gale prove that Ma Wun 
Di was nothing more than a temporary 
ini.stress, but the subsequoiit conduct of 
Mating Shwe On and Ma Wun Di on his 
death corroborate the same and prove 
conclusively that not only was she not 
regarded by the public as the legal wife 
of Maung Gale, but that even she her¬ 
self (lid nob consider herself as such. 
The loariiod Advoc'ate Maung Chib Hlaing 
lays great stress on the documents Ex¬ 
hibits A and B. It is true that in those 
documents Ma Wun Di is described as 
''.lie wife of Maung Gale, and at first sight 
tliiiy appear to be strong proof of Maung 
Gelo having ackimwludged her publicly 
as his wife. Ordinarily tiiey would he ; 
but when om- c irnes to consider the cir- 
cuinstaiicc.s of the present case, and that 
it is r.lie cu'.n)ni for Burmaii foresters to 
take on a temporary mistress or “ monkay 
wife’’ during their stay in Siam, I do not 
think any importance can bo attaclied 
to the entries.' For the above reasons I 
am hatisfiod that Ma Wun Di was merely 
a “monkey wile ” or temporaiy mistress 
of Maung Gale and not his legal wife. 
For the above reasons issues one and two 
are decided in the negative. On the 
finding of the first two issues it Is un¬ 
necessary to go into Jie other issues.” 

The Chief Court of Lower Burma on 
appeal by the ApjibUaiits allirmed thft' 
judgment knd decree of the District 
Judge. The judgment as far as it is 
material to this report was as follows :— 
“The learned Advocate for Appellants 
has referred to the well-known principle, 
that the presumption of marriage arising 
from cohabitation with habit and repute 
can be rebutted only by the olearest and 



THE CALCUTTA WEEKLY NOTES. 223 


VOL. XI1.J 

Mi WuN Di V, Ma Kin. 

most satisfactory evidence. It would In 
my opinion 1)0 quite at>r(?asonable to 
aliow tills presumption to arise or Irive 
any weight in the case of a woman who 
enters into a union witii a man with 
iier eyes open to tiie fact that tiio man 
has already a legally mariied wife. Tr, is 
not forhidilen to a* Brtrift in Buddhist to 
have two wives at tlie same time ; but 
it is universally conceded tliat tiie load 
ing principle of Buddhism is ratlier 
monogamy tiian polygamy, tiiat poly¬ 
gamy is rare, and that it is considered 
disrespectable On the contrary, I should 
be inclined to say that if a woman, 
cohabits with a Bwrman, winnu she 
knows to be tlio lavfui husbuid of 
anotbi"" worn Ml, the p'ciinni' lou h *^ 11,1 
sli.' IS a iiii'^MC'^.s and lo’ a a'ul 

I v.oiild ad i 'iilL Llie prc.siiin[)'ion In 
Strengthened, if, as in the pies,Mir c .se, 
the cohabitation is beliiiid the back ai d 
without the knowledge of tlie fiisL wife. 

“ The Appellants place, mucli reliance 
on two documents. t)ne is a certificate 
of nationality as a British subji-ct of 
Mauiig Gale, in which under the heading 
"Names of female relations living with 
Maung Gale” is entered "iMaWnii Di, 
wife.” The other is a deciee ot a 
Siamese Court for money agrinst Maung 
Gale, Imsbaml, and Ma Wun Di, wife. 
1 do not think that tlieso documents 
offered a very strong inference that tno 
relation of husband and wife actually 
existed. • 

"Oti the whole I think that tlie evi¬ 
dence Is quite as consistent, and in fact 
more consistent witl^ concubinage than 
*with marriage. The conduct of Ma Wun 
Di subsequent to the death of Maung 
Gale raises the strongest inference that 


she did not regard herself as having the 
status of wife. Stie allowed the whole 
of Maung Gale’s property to be taken 
possession of first by the British Consul, 
and then by Maung (! lie’s relations from 
Mouinifin, without rai.Hing a pro'tost. 
Tliougdi Maung Gile died in 1894, 
and tliongli a law suit was going on 
about Ills estate for many years, she 
never intervened, ajid it was not till 
■•902, night years afrer Maung Gale’s 
deatli, and after she liad herself married 
again, tliat she took any steps to assert 
lier riglits as a married woman or to 
obtain a share of his estate. 

“As legards Maung Gale ii is very 
clear from his letter t > his wffe ,iu 
M iolmciu —IN I—-^which was written in 
1890, iliiv'e V'‘ars aficr lie had united 
wuh .Ml Wun Di, that Ik. (]j(] uQt; regard 
M 1 uu id as li.ivmg the status of a 

W ll'.' 

”'I'here is mucli evidence on the record 
that shows tlia’., ii, is customary for 
Burmin foie.sters from Moulmein, wlio 
have to .spend long peumis in .Siam on 

J 

busiiies'J, to take conciibyies in that 
country. Due witiiojs st ires that tlieso 
gills can tie got for ils. o or 10 each 
Maimg G lie was a Special siiine’r in tins 
res(Ha4. tlie «.im(' time ho would 

have five or six ^concubines, all under 
the ago of Hi. Several of these lived 
in lilt; ciiiit' house as Ma Wun Di, and 
the evftieiice d' s not couvmce me tliat 
she differetl in any way from thorn, 
except tliat she m ly liavo been the head 
of lilt) barein.” 

Tnc Appellan t, ihmenpon, appealed 
to His Mijesiy in Council. 

Mr. Boskill, K, C. and Mr. J. fV. 
McCarthy for the Appellants,—la both 
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of the lower Courts the onus of proof of 
the marriage was thrown on the Appel¬ 
lants. But where a man and woman are 
proved to have lived together as man 
and wife, the law will presume, unless 
the contrary be-clearly proved, that .they 
were living together in consequence of a 
valid marriage, and not in a state of 
concubinage: Sastry Velaider Aronegary 
V. Semhecutty Vaigalir ,(!)• There is un¬ 
disputed evidence in this case proving 
that the first Appellant and the deceased 
lived together as man and wife, and 
therefore a valid marriage must be pre¬ 
sumed. That presumption shifts on the 
Respondents the onus of clearly proving 
that, th^re was no valid marriage in this 
case. But the Respondents have not 
adduced any such evidence to rebut that 
presumption and therefore the lower 
Courts were wrong in deciding, as they 
did that there was no marriage between 
the first Appellant and the deceased. 
Again, the Chief Court expressly held 
that such a presumption could not arise 
or have any weight in the present case. 
But it is submitted that that finding is 
wrong, because the pr esumption of mar¬ 
riage from cohabitation with habit and 
repute does arise in la country where 
concubinage is not considered Immoral: 
Sasiry Velaider Aroneg.xry v. Semhecutty 
Vaigalie (1). Evidence shows that the 
position occupied by the first Appellant 
was quite different from that of 'other 
women in the house In Siam, where she 
was treated as a wife. She is described 
as wife in two official documents. One of 
them lb a certificate of nationality issued 
fiom the British consulate at Chiengmai, 

Cl) L. R. 6 Apj). Cas. 364 at p. 871 
(1881). 


under the hand and seal of the Vice- 
Consul, to Maung Gale as a British 
subject, which was renewed in 1891, 

' wherein the first Appellant is described 
as wife, and none of the other women 
were so described. The other document 
is a copy of the judgment in a suit in 
the International' Court at Chiengmai, 
carried on appeal to the Court of Appeal 
at Bangkok, in which the deceased and 
the first Appellant were sued as joint 
Defendants and as husband and wife. 
An experienced writer, late of Education 
Department, Siam, describing Siamese 
wedding says :—"No registers are signed 
and no official record of events is made, 

. . . , The whole ceremony above 
described Is only observed in the case 
of the first or chief wife, who always 
remains the legal head of her husband's 
household. Other wives are merely 
bought as so much merchandise, all for¬ 
mality being omitted except such as 
attends the payment of the purchase 
money. Polygamy is extensively prac¬ 
tised amongst the higher classes, but it 
is controlled In the case of the poor by 
the fact that a man must not have more 

wives than he can keep. 

. . . . No disgrace of any kind is 
attended to the condition of a subordi¬ 
nate wife, but she does not hold a high 
social position. Very often she Inhabits 
a bouse separated from that in which the 
head wife resides. Upon the death 
the husband' her children are legally 
entitled to a share of the property, bub 
they do not share on equal terms with 
the children of the first wife. Then 
too, a bought wife cau be sold or given 
away, while the head wife can only be 
divorced. It sometimes happens that a 
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The Privy Council case of Bibi Pkul Kumari 
V, Ohanthyam Misra, which was reported at p. 1G9 of 
the present volume of this journal, decides au Im¬ 
portant point of law as to the amount of Court fee 
payable In a declaratory suit. The Plaintiff had 
preferred a claim to certain properties which were 
attached In execution of a decree obtained against 
her vendor, Her claim having been rejected by 
the execution Court, she instituted ,a suit under 
sec. 283, C. C. P., aud prayed for a declara¬ 
tion of her title and possession of those properties 
and for a permanent Injunotiou on the decree-holder 
not to execute his decree against the said properties. 
She paid a Court-fee of Rs. !0 for the declaration 
and a further sum of Rs. 10 for the permanent 
InjuDOtioD. Both the Subordinate Judge and the 
High Court held that the Plaintiff’s suit was not 
only for a declaration but also for consequential 
relief inasmuch as the Plaintiff asked for a perma¬ 
nent injunction, and rejected the plaint as being 


lusufffclently stamped, as dd valorm fee on the value 
of the decree was qpt paid. 


In one sense it might be said that the Plain- 
tlff’s prayer for a permanent injunction was a prayer 
Jor consequential relief. But their Lordships of the 
Judicial Committee overruling the decisions of the 
Calcutta and the Allahabad Higli Courts held that 
there was really no prayer for consequential relief. 
Their Lordships observed, "for the right determination 
of the question at issuo it la necessary to ascertain 
what are the object ajid the nature of fhe suit.” 
As the real object of the suit was to set aside a 
summary decision of the execution Court which 
rejected the claim preferred by*tho Plaintiff to the 
attached properties, the Court fee payable was held 
to be Rs. 10 in accordance with the first head of 
Art 17, Sell. II of the Court Fees Act. Here the 
Plaintiff’s prayer for permanent injnnclion was held 
not to have clianged the nature of tlie suit and the 
Plaintiff was required to pay the amount of Court- 
fee he would have to pay if such an injunction was 
not asked for. 


There is another feature in the case which 
deserves notice. The Plainlfff herself misconceived 
the nature of her suit. She regarded the prayer for 
permanent injuuctiijn as a prayer for a distinct relief 
which it was necobsary for her to .ask in tlie suit and 
for which she pa^d a Court ft?& of Rs. 10 apart from 
the declaration sought for in the suit. Still she 
was not held bound to pay the proper Court-fee for 
the relief by way*of injunction. Her prayer for in¬ 
junction was held to be superfluous. 


SuFpose after a has obtained a decree against B 
on a mortgage-bond and attached tlie mortgaged pro¬ 
perties in execution of a decree, B brings a suit for 
a declaration that the mortgage-bond was forged 
and that the decree was fraudulent and he asks for a 
permanent injunction upon the decree-holder mort¬ 
gagee not to execute the decree against the mort¬ 
gaged properties. The question arises what is the 
amount of the Court-fee payable in this suit. The 
answer to this depends upon the question whe¬ 
ther the prayer for a permanent injunotiou 
prayer for consequential relieJ or not. 
might be said that the real object of the suit 
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have it) declared that the mortgage-bond and the 
decree obtained upon It are void and inoperative. 
If this object le gained by the suit, there vroiild 
ordinarily be no further necessity for a permanent in¬ 
junction upon the decree-holder not to execute his 
decree, For if the decree be declared to be void, 
there would remain nothing to be executed. 


Bui in the case op Umatid Batul v. Nanji Kuar, 
reported at p. 7'05 of 11 C. W. Notes, it was 
held in a eimilar case that the Court-fee payable 
la an ad valorem fee on the vslue of the decree 
against whose execution the injunction was asked 
for. But'lt might be argued following the line of 
reasoning adopted in the Privy Council case that 
the prayer for an injunction w,as snpetfluous in this 
case also and therefore it should not have been 
taken into account in determining the amount of 
Court-fee leviable on the plaint. But onco it is ad¬ 
mitted that the prayer was not superfluous, the 
observation of their Lordships of the Judicial Com¬ 
mittee at p. 174, (bottom of col. 1 and top of col, 2) 
leaves hardly any room for doubt that the prayer for 
a permanent injunction is a prayer for consequential 
relief and should bfi valued and paid for accordingly. 


In the case op Oajadhar Mahto v. Raghubar Gope, 
reported at p. 60 of the current volume of this 
journal, it was held that if A sues B, his co-sharer, 
for contribution for a certain sum of money paid 
by him on behalf of the co sharer to discharge a 
decree for rent obtained by the landlord against 
both A and B, B can set-off previous payments 
made by him on behalf of A to discharge previous 
decrees obtained by the landlord against A and B, 
even though the claims of B for contribution against 
A in respect of these payments are barred by limi¬ 
tation. The reasons assigned in the judgment are: 
“ It is true that at the time when the Plaintiffs 
(A) made payments in satisfaction of the decree In 
1899, the remedy of the Defendants (B) at law to re¬ 
cover from the Plaintiffs the sums which they-had 
previously paid was barred by limitation. But 
though the remedy might have been barred the 
right to the debt was not extinguished." If this 
view of the admissibility of a claim for a set-off be 
correct then a Defendant when sued by the Plain¬ 
tiff for a debt can successfully set-off any debt due 
to him from the Plaintiff even though his claim has 
been barred long before the Plaintiff’s suit. 


Suppose A is indebted to B, dot the claim of B 
is barred by limitation. B then somehow or other 
manages to take a loan from A and refuses to 
repay the debt. If A sues B for the debt, B will 
escape bis liability to repay the debt by pleading 
that long before he took the loan from A, A took 
i Imo from him which was never paid. We doubt 


whether such a view of the,, law of set-off as laid 
down in the Code of Civil Procedure is correct. Sec. 
Ill, C. C. P., expressly lays down that the Defend¬ 
ant’s claim of set-off must consist of an ascertained 
sum of money legally recoverable by him from the 
Plaintiff, If the claim of the Defendant against 
the Plaintiff be barred by limitation, how is it 
legally recoverable from the Plaintiff? Moreover 
It has been held that h set-off can only be suc¬ 
cessfully pleaded when an action could have been 
maintained for the same debt, see Rawley v. Rawley, 

1 Q. B. D. 469 and Ileera Lai v. Bishen Sahay, 

2 W. R. 296. Again a claim to set-off is treated as a 
cross suit and the Defendant can recover a decree 
against the Plaintiff if the amount of the set-off 
exceeds the demand of the Plaintiff. This also 
shows tliat a claim to set off, in order to be operative, 
must be pleaded within the period of limitation. 


No DOUBT CASES MAY BE IMAGINED IN WHICH THE 
question of limitation regarding a claim for set-off may 
not arise, as where in the course of tjie same trans¬ 
action continuing for a long time demands and cross- 
demands arise betwefen the parties and the amount 
to which one of the parties is equitably entitled as 
against the other can be ascertained only after striking 
out a balance between the demands and cross- 
demands. But in the case under notice the ques¬ 
tion of set-off did not arise in the course of one 
continuous transaction involving demands and cross- 
demands, Nor did the Court base the decision on 
such a view of the relation between the parties. 
The claim of the Defendants In the case was 
treated as an optstanding debt due from the Plain¬ 
tiff, the right to lecover which at law was however 
barred by limitation. 


CURRENT INDIAN CASES. 

Emperor v. Kehri, I. L. R. 29 All. 434, Retracted 

confeesion. 

Even when a confession has been retracted, if a 
Judge believes that that confession contains a true 
account of the prisoner’s connection with the crime 
he is bound to act so far as that prisoner Is con¬ 
cerned on the confession which he believes to be 
true. 

Bihari Ball v. Chonni Lal, I. L. R, 29 All. 
457 (F. B ). Award—Appeal. 

No appeal lies against a decree upon an award 
of an arbitrator solely upon the ground of miscon¬ 
duct. 


Sheo Narain V. Nur Mabammad, I. L. R. 29 All. 
463, Sale — Incumbrance. 

Where a share of an immoveable property ia 
sold in execution of a decree for money the pre> 
aumptlon is (when a part is encumbered) that the 
share sold is not sno umbered (as far as may be). 

Hi 
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J. Q. Willis v. Jawad Hdsain, I. L. E. 29 All. 
468. Civil Procedure fiode, sec. 622. 

An application may be made under sec. 622, C. 
P, C, against an order rejecting an application for 
review of judgment in a Scgall Cause Court suit on 
the ground of deficiency in the Court-fee upon the 
application. • 

Lamohan Singh v. Madsudan, I. L, R. 29 All. 
481. Transfer of Property *Act, secs. 92, 93. 

In view of sees. 92 and 93 of the Transfer of 
Property Aof, the Court ought not to pass an order 
declaring that the Plaintiff’s right to redeem should 
be extinguished if the mortgage debt is not satisfied 
within the period fixed by the decree in case of a 
usufructuary mortgage. 

—— " "I"— • 

Badam V. Ganga Bei, I. L. R. 29 All. 484. 
Landlord and tenant—Trees. 

A tenant has the right to insist that during the 
continuance of the tenancy trees shall not be cut 
down and removed by the landlord. 

• —» 

Manohor Lal V. Banarasi Das, I. L. R. 29 All. 
495. Jain community—Adoption of maisied man. 

The adoption of a married man is valid under the 
law and custom prevailing amongst the Jain com¬ 
munity. 


Madhobn V. Narain Das, I. L. R. 29 All 537. 
Limitation Act, Sck. II, Art. 175C. 

Art, 175C of Soh. II of the Limitation Act 
applies to second appeals as well as first appeals. 


^ebielB. 

A HANDBOOR OF JuRisPRODBNOB. By Tarinidas 
Banerji, M. A., B. L. 

This small hand-book makes no pretence to be an 
original work on Jurisprudence but is a careful 
analysis of the subject from the point of view of 
different schools of jurists, The introduction is 
lucid and ably written and will be useful to 
students first taking up the study of this subject. 
It is by no means a ‘cram-book’ and we can 
thoroughly recommend it, not as a substitute for 
well-known text-books, but as an aid and addition to 
the study of the latter. ^ 

' ^ ■ 

ilOtCB of (EAses. 

ONQLISH LAW COURTS. 

COURT OF APPEAL,—-jRawitAorn* v Rowley. 
Before the Master of the Rolls and Lords Justices 
Fletcher Moulton and Farwbll. 7 th November 
1907. 

Trustee! retaining authorised securities—Duty to 
investigate title. 


u 

In 1873* one Miss Mangnall advanced £3,000 to 
one Mr. A. B. Rowley on the security of a deposit 
of deeds relating to certain freehold plots, &o. The 
loan was not to be called in for 6 years, but Mr. 
A. B. Rowley was to be allowed to repay the sum 
at any time on giving 3 months’ notice. In 1874 
Miss Mangnall married and she made a settlement 
^of the £3,000 and the Defendant, W. T. Rowley 
(a brother of the debtor) and another person, now 
deceased, were made trustees. The money and the 
securities were assigned to the trustees upon trust 
to peftnit and allow the £3,000 to remain on the 
particular security, for five years or for such longer 
period as the trustees should deem proper or In case 
the amount should have been repaid upon trust for 
Investment. In 1894 Mr. A. B. Rowley’s firm stop¬ 
ped payment and. it was subsequently discovered 
♦that he had parted with one half of the premises 
covered by the security. This was an action by the 
beneficiaries under the trust for a declaration that 
the trustees had been guilty of a breach of trust 
in permitting the sum to remain Invested in the 
security. • 

Held, reversing the Vice-Chancellor of the County 
Palatine of Lancaster, that in retaining authorised 
securities, there was no duty or .obligation on the 
part of the trustees to make further investigation 
as to the title of the security or the solvency of the 
mortgagor, if the trustees were acting in good faith 
and there wem no circumstances to raise suspicion. 
In this case Mr. VV. T. Rowley had acted honestly 
and be could not be held liable. 

Mr. Younger, K. C., and Mr. Grant for the Appeh 
lant. Defendant, 

Mr. Eve, K. C., and Mr, Cunlifs for the Plalhllffi 
Respondent. 

Appeal allowed. 


CHANCERY DIVISION.-Zewii and Lewis V. 
Durnford. Before Mr, Justice Swinfen Eadt, 8th 
November 1907. 

Conti act in restiHint of trade—Solicitor's clerk, bond 
by, not to act for firm’s clients for' five years — 
Reasonable restriction. 

The Defendant was for 12 years, up till Augllt 
1906, employed as Chancery and Conveyaneing clerk 
to the Plaintiffs who were a firm of Sblioltors, This 
Was an applfcation by the Plaintiffs for an iniua<e. 
tion to restrain the Defendant till jud^ent or 
further order from acting as Solicitor for any eot- 
poratlon or for any person or persons who Were In 
the month of August 1906, or had been wHhln five 
years previous thereto, a client of the Plaintiffs’ firm. 
The application was based oa a bond given by the 
Defendant in 1901, whereby he underto^ inter alia 
not to solicit by letter or otherwise the businesa of, 
or act for, any person who was “ for the time being 
cw who had within five years previously been a client 
of the firm.” The question was as to the oonstruc- 
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tion of the bond and whether the stipoiatlon was 
enforceable. 

Z/eW—That the covenant referred'to persons who 
should be clients of the PlaintifFs not at the time of the 
Defendant’s acting for them but at the time when 
his engagement with the Plaintiffs ended or within 
five years before that time and that it was not wider 
than necessary for the protection of Plaintiffs’ very 
considerable practice by restricting one who had been 
in their confidential employment and had had fre¬ 
quent opportunities of becoming acquainted with 
their clients and their clients’ affairs, from acting 
contrary to their interests. Breaches of the covenant 
were not disputed and the parties having agreed to 
treat the.hearing as the trial of the action, a perpe¬ 
tual irqunction was granted against the Defendant. 

Mr, Evf, K. C., and Mr, Met/\ick Beebee for the 
the Plaintiffs. 

Mr. Dunrkuierts, K, C , and Mr. Auskn Gartwell 
for the Defendant, 

Suit decreed. 


CHANCERY DIVISION .—In le Sidney, Jlengeston 
V. Sidney. Before Mr. Justiqb Swinfbn Eadt. 31st 
October 1907. 

Oifl for "charitable or emigration uses’’ — Uncer¬ 
tainty. 

The question In this case was whether a bequest by 
the testator John .Sidney of all his estate not other¬ 
wise disposed of, upon trust for such charitable 
uses or such emigration uses or partly for such chari¬ 
table uses and partly for such emigration uses as 
the executors in tlieir absolute and uncontrolled dis¬ 
cretion might think fit, was a good charitable gift, 

Mr. Justice Swinfen Eady in delivering judgment 
observed following. Hunter y. Attosney-General, (1899) 
A. C. 309, that a bequest which was made for a chari¬ 
table purpose aud also for an indefinite purpose not 
charitable without any indication as to possible ap¬ 
portionment is wholly void. The present gift again 
could not be supported on the ground that the words 
used meant and should be limited ),o a gift for the 
benefit of the poor with a view to emigration by 
assisting them directly or indirectly to emigratd nor 
was it good as being for public benefit. Emigration 
WM not a thing confined to the poor and he was 
not prepared to say that it was for the good of the 
community. The gift was vague and indefinite and 
not a good charitable gift. 

Mr. Macnaghten, K. C., and Mr. J.'E. O.De 
Montmorency appeared for the next of kin. 

Mr. George Lavnence lor the Attorney-General. 

Mr. James Eolt for the executors. 


PROBATE, DIVORCE k ADM. DIVISION.— 
Lewis V. Lewis & on. Before Mu. Justice Bauqbavb 
Deanb. 4th November 1907. 

Will — Execution—Separate sheets. 

rioio ’^as whether the Will of 


David Lewis, deceased, was properly executed and 
arose upon an application for the revocation of letters 
of administration cum testamento annexo granted to 
the applicant. The Will consisted of two sheets 
of paper. The testator in writing out these sheets 
stated at the top of the first sheet as also at the 
bottom of the second that the writing was his Will. 
The evidence of the attesting witnesses was that 
the testator held the two sheets together in his 
hand aud did not let gd of them whilst they were 
being signed on the second sheet and they became 
separated subsequently. His Lordship held that 
the Will was properly executed. 

As to costs, it ..was urged that the testator was to 
blame and the coats should come out of the estate. 
It appeared that the applicant made the application 
for revocation after having herself taken out ad¬ 
ministration because she had been advised that an 
intestacy would suit her better. At the same time 
his Lordship thought the case was a proper one for 
enquiry. No order was made as to costs. 

Mr. Barnard, K. G., and Mr, Qwynne Hall for the 
Plaintiff. 

Mr. Atkin, K. G., and Mr. Griffith Jones for the 
Defendants. 


Suit dismissed. 


PRIVY COUNCIL. 

I Appeal from Madras. 


Lord Robertson. 
Lord Collins. 

Sir Arthur Wilson. 
1907. 

18th November. 


Fischer, Petitioner, 
Appellant, 

V, 

Gofalasami and others, 
Respondents. 


Privy Gouncil — Appeal—Appealable value — Indi¬ 
rectly affecting property of large value—Claim of land¬ 
lord to tree-tax—Leave gs'anted on terms. 


This was an application for special leave to appeal 
in the matter of twelve appeals under the circum¬ 
stances following:— 

The Petitioner who is a mittadar of Salem, In the 
years 1899 and 1900 instituted 11 suits in the Court 
of the Deputy Collector of Salem under sec. 9 of 
the Madras Act, No. VIII of 1865, against the 
Respbndents to enforce the acceptance by them of, 
certain pottahs or leases. The Respondent, Gopala»‘ 
sami Chettiar, had in the year 1897 instituted’a suit 
in the said Court against the PetitiQuer and bis 
predecessor in-title to challenge the validity of the 
pottahs tendked to him for the year 1305 Fasll. 
The principle question involved in all those suits 
was whether the Petitioner was entitled to Insert a 
covenant in the said pottahs for the Respondents to 
pay a “tree-tax” in addition to the rent per acre 
fixed on the lauds of tenants at the time of the 
permanent settlement. The "tree-tax” claimed by 
the Petitioner was a “charge for every fruit tree 
coming into bearing as well as for every palmyra 
tree whose leaves are useful for thatching, growing 
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OD the pottah land of a tenant as soon as the tree 
comes into bearing or yields useful leaves as the case 
may be ” and that ofaim was founded on the custom 
of the mitta. All the suits were tried together and 
the evidence was recorded in one case as a “ test 
suit ” the Deputy Collector stating that “ the fuilest 
opportunities had been given to both sides to pro¬ 
duce whatever evidence they might have bearing on 
the issue and as a result, when these suits were, 
decided finally in the A^)pellate Court, a vexed 
question of the Salem mitta would be settled as a 
large body of the tenants would be bound by the 
decision. On Ist December 1900 the Deputy Col¬ 
lector delivered his judgment,and decided that the 
custom set up was proved and that it was ancient, con¬ 
tinued, certain and reasonable and was valid and 
binding on the tenants. He also decided that so 
far as the custom rqjated to trees grown with the 
water from well sunk at the tenants’ expense after* 
the year 1865 it could not be enforced under sec. 11 
of Madras Act VIII of 1865. Against that decision 
there were cross appeals in the District Court of 
Salem. On 24th December 1901 the District Judge 
delivered a judgment which governed all the appeals 
and decided that “a custora of levying a tree-tax 
on pottah lands over and above the land rent has 
existed in the Salem mitta from the earliest times 
of which we have any evidence." He concluded as 
follows:—"I find that tree tax in some form or other 
was levied before settlemenC and that the method 
of doubling the land tax was not then unknown, 
that in the Mitta of Salem and the niittas adjoining 
tree-tax was levied from the time of the sttlement 
onwards at various rates and in different ways and 
that a custom exists in the Salem Mitta attaching to 
each contract for rent a contradt to pay tree-tax. 

I find however that such custom cannot under the 
present law be enforced so as to deprive a tenant 
of the benefit of bis own improvements and that 
therefore where the improvement was made after 
1865 the tenant is not bound to pay tree-tax for 
trees raised by means of it and I find tliat a contract 
not to pay the tax cannot be inferred from its non¬ 
enforcement by the zemindar." Against that decision 
the Petitioner and the Respondents filed second 
appeals in the High Court of Judicature at^adras, 
That Court affirmed the construction placed t)y the 
Courts below on the said sec. 11 and reversed the 
findings in regard to the custont and held that an, 
“ implied contract ’’ to pay the “ tree-tax ” could 
only be inferred from the acts of the particular 
tenant charged and not from the fact of payments 
made by other tenants. The High Court on 8th 
October 1906 dismissed the Petitioner’s application 
for leave to appeal to His Majesty in Council by 
an order in terms following.* "The amount of tree- 
tax Involved in each of these twelve suits varies 
from Rs. 1-2 to Rs. 36 per annum the total of the 
amount in ail twelve suits is only Rs. 189, It is 
therefore clear that even if the appeals be consoli¬ 


dated the. value of the subject-matter is far less 
than Rs. 10,000. The vakil for the Petitioner how¬ 
ever says that ‘indirectly’ the appeal involves a 
question respecting property of tliat amovmt as a 
number of otlier suits were decided In accordance 
with the decision of the High Court in these twelve 
suits. The vague affidavit however which has been 
filed does not show tliis. It says that tree-tax col¬ 
lections in the mitta amount to Rs. 1,500 per annum 
but that is no guide as to the sum that is affected 
by the decision since in many cases these payments 
are ,the result of contriqjt express or implied or of 
decrees after litigation and will not be affected by 
tlie decision against which leave to appeal is now 
sought. We cannot therefore give leave to appeal 
on the ground that the conditions of sec.* 596, Civil 
Procedure Code, are complied with. Then we are 
asked to give leatfe on the ground stated in sec. 595 
(c), viz., that the case is otlierwise a fit one for appeal 
to His Majesty in Council. We do not think that 
the decision does more than apply the laws as 
previously laid down by this Court and the hardship 
would he groat If the Defendant whoso interest is 
in each case only a few rupees should be compelled 
to go to the expense of resisting an appeal to the 
Privy Council in order to maintain the decree. In 
these circumstances we refuse t>give leave to appeal 
in any of these twelve cases." The Petitioner, tliere- 
upon, madd the present application. 

Mr. DeGmyther for the Petitioner,—The High 
Court had *110 jurisdiction under see. 584 of the 
Civil Procedure Code ou second appeal to reverse 
the finding of the District Judge that a custom was 
proved imposing on each tenant a liability to pay 
tree-tax. The construction placed by the Courts 
in India on sec. 11 of the Madras Act VIII of 1865 
is erroneous and that the matter raised is one of 
general public importance. Tiie decision of the 
question whether or not tire custom alleged is proved 
affects not only all lh6 tenants in this mitta, but 
also the landlortht and tenants of several adjoining 
mittas and the settlement of the question is one 
of general public imporlanc# as stated by the Deputy 
Collector who tried these cases. The Petitioner 
inkituted 12 cases in which the total amount claimed 
as tree-t-rx eweii if capitalised does not exceed 
Rs. 10,000, but it he had gone to the expUse of 
instituting a very large number of other suits so as 
to make the capitalised value of the aggregate 
aniouiit claimed by him in such suits a sura of 
money exceeding Rs. 10,000 he would have been 
eiititle'l to appeal as of right inasmuch as the 
amount directly involved In the appeal would have 
exceeded the appealable amount. The amount 
claimed by the Petitioner as tree-tax amounts to 
Rs. 1,500 per annum and the practical effect of the 
judgment of the High Court will be to deprive him 
of the said amount so that indirectly the present 
appeal does involve ‘a claim or question to or res¬ 
pecting property ’ mor^ than Rs. 10,000 fu vaiu 0 | 
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thus fulfilling the requirements of sec, 696 of the 
Civil Procedure Code, The Petitioner would abide 
in any event by such order as to costs of the appeals 
as your Lordsliips on the determination of the appeai 
should think fit to make, 

Ltnve granted upon the Peti¬ 
tioner depositing £300 as 
security for costs to be paid 
in any event. Appeals con¬ 
solidated. 

FRIVY COUNCIL. 

[Appeal from Bengal.] 

Lord IIalsrury. 

Lord Mac^aghten. 

Lord Atkinson, 

Lord Collins. 

Sir Arthur Wilson. 

1907. 

10, December. 

Leave to appeal—Substantial question of laiv - 
Succession to Mult — Mohunt — Chela. 

This was^au application for special leave to appeal 
to His Majesty in Council under the following cir¬ 
cumstances :— 

In the city of -Patna there is a Sikh temple 
known as Sri Ilarraandiljl built upon the spot where 
the tenth of the Sikh (lurus was botn. It has 
always been in the possession and management of 
a mohunt or spiritual head each mohunt having 
the power to nominate his successor, and in default 
of appointment the succession is (as the Petitioner 
submits) governed by a sort of spiritual descent. 
In the year 1797 Newal Singh mohunt appointed 
Dyal Singh as his successor and in 1832 Dyal Singh 
appointed Sukha Singh to succeed him and in 18G1 
Sukha Singh exercised a power of appointment in 
favour of Didar Singh. - On the death of Suklia 
Singh disputes arose in rfegard to the succession. 
Under the provisions of Act XX oM863 the District 
Judge of Patna appointed Genda Singh temporary 
manager of the affairs of the temple. Didar Singh 
sued Genda Singh for possession of the temple as 
mohunt but on 17th July 1872 his suit was dis¬ 
missed by the High Court of Judicature at Fort 
Willikm in Bengal on the ground that he was not 
a person capable of being appointed mohunt. In 
default of appointment by the last mohunt Genda 
Singh succeeded to the mohuutshlp and as such 
remained in possession till the date of bis death 
when Dharm Singh whom he had nominated as 
successor became mohunt. On Ist March 1880 
Dharm Singh executed a document nominating the 
Petitioner as his successor and died in November 
1894. On 9th October 1882 the District Judge of 
Patna acting under the provisions of Act XX of 
1863 removed Dharm Singh from the management 
of the tempie and appointed Sumer Singh as 
and after Sumer Slijfgh’s death he appointed 
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Dalip Singh on 22nd June 1903. On 11th Septem¬ 
ber 1903 the Petitioner Instjtuted a suit in the 
Court of the Subordinate Judge of Patna against 
Dalip Singh to recover poesession as mohunt of the 
temple baaing his title on the nomination made by 
Dharm Singh and on apostolic succession as chela 
of Qenda Singh. Dalip Singh having resigned the 
post of manager In November 1903 the District 
Judge of Patna appointed the Respondent in his 
place. On 30th July 1904 the Subordinate Judge 
dfllvered judgment and made a decree dismissing 
the Petitioner’s suit holding that Genda Singh was 
not mohunt of the temple but only manager, that 
he had no power U) appoint the Petitioner, that the 
appointment of the Petitioner was in fact made by 
Dharm Singh, and that there was no satisfactory 
and reliable evidence that the Petitioner was the 
chela of Genda Singh and that he was disqualified 
from ofiioe being a widower and a pardeshi. 
Against that decree the Petitioner appealed to 
the High Court of Judicature at Fort William in 
Bengal but the High Court by a decree, dated 
20tli December 1905, dismissed his appeal and 
found that Genda Singh claimed to be mohunt 
as of right, that he acted as such and performed 
tlie functions of mohunt without opposition except 
from Didar Singh and that his nominee Dharm 
Singh succeeded him without any objection but that 
there b^ng nothing before the Court to indicate 
that he was legally orVegularly appointed in accord¬ 
ance witli the custom of the Mutt. The High Court 
further held that the nomination of the Petitioner 
was invalidated by the removal of Dharm Singh 
from the management, that the Petitioner had not 
proved a custom of tlie Mutt for a chela to succeed 
as mohunt in default of appointment and that be 
had not proved that he was a chela of Genda Singh. 
'The High Court was lastly of opinion that the suit 
was barred by limitation. On 20th December 1905 
the Petitioner applied for leave to appeal to His 
Majesty in Council but his application was rejected 
by the High Court by an order, dated 10th August 
1906, which after deciding that the subject-matter 
of the appeal was considerably over Re. 10,COO in 
value proceeded in terms following:—“No doubt 
the apjfieal raises certain questions which may be 
taken to be of considerable importance to the parties 
to the suit but we are unable to say on the conclu¬ 
sions of fact arrived at by this Court that^they are 
substantial questions of law within the meaning of 
the last paragraph of sec. 596 of the Civil Procedure 
Code, We may add without discussing any of those 
questions that if the Plaintiff had been rightly found 
by this Court not be chela of Genda Singh and if 
the Plaintiff’s cause of action arose upon the re¬ 
moval, of Dharm Singti from the office of mohunt 
and that if the eharnama by which the Plaintiff 
was nominated to be the next mohunt became 
unfructuous by reason of such removal of Dharm 
Singh it is difficult to see how the deolslon of this 
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Court wbea it holds tl^at the Plaintiff has no right 
to succeed and that his claim is barred by limitation 
involves a substantial question of law within the 
meaning of sec. 596.” The Petitioner, thereupon, 
made the present application to His Majesty in 
Council for special leave to appeal. , 

Mr. DeGruyther for the Petitioner,—The appeal 
involves many substantial questions of law, e.g., 
(a) whether the suit is bairred by limitation, i.e , 
whether the cause of action arose on the removal 
of Dharm Singh in the year 1882 or on his death in 
1894; (i) whether the removal of a mohnnt under 
the provisions of the Act XX of 1863 invalidates the 
nomination of a successor to the mohnntship with 
the effect of putting an end to the office for ever; 
(c) the determination of the truje nature and effect 
of the appointment of a manager under the said 
Act. The evidence to prove that the Petitioner was 
the chela of Genda Singh is sworn to by respectable 
witnesses and there is no evidence on the other 
side. Tlie High Court has relied on the heading 
of a plaint in lyhich the Petitioner is described*as 
"chela of mohunt Dharm Singh,” although in a 
deposition in the said suit the Petitioner stated that 
ho was the "chela of Genda Singh” The High 
Court wrongly admitted in evidence in appeal a 
deposition of Dharm Singh which is not clear but 
from which an infwonce is drawn that Dhartft Singh 
said that the Petiuoner was his chela. The Poti 
tioner even if he were the chela of Dliarm Singh 
would be entitled to succeed on Dharm Singh’s 
death. The result of the decisions of the Couits 
iii'india is that the temple is left in perpetuity 
without a mohunt. 

« 

Leave granted. 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported, 

(The bnporUnt oases to bo fully reported boroafter.) 

Criminal Revisional Jurisdiction. Before Rampini 
and Sharfuddin, JJ. Ckiminal Rbvisional No. 
1254 OF 1907. PRUBIIAT CHANDRA OfiOW- 
DHURY, Petitioner v. THE EMPEROR, 
Opposite party. 17th December 1907. 

Aims Act {XI of 1878), secs. IJ) dad 19 (f)-—Pos¬ 
session of a gun—Meaning of. 

The Petitioner was convicted nndeV sec. 19 (^) 
of the Arms Act (XI of 1878) and sentenced to a 
fine of Rs. 6. The gun which was used by the 
Petitioner belonged to a gentleman named Rajeudra 
Narain Chowdhury who had jieen exempted from 
the operation of the Arms Act. He is now in 
England. His gun seems to have been left by him 
with his brother. The Petitioner was the cousin 
A these two gentlemen. On the 30th March last 
t mad dog entered the oompound of the dart of the 
Petitioner; and he seized a gun whiob was in the 


hands of one R, a servant, and fired at the dog. 
Unfortunately he,missed the animal, but a shot 
from the gun wounded a man. For this the Peti¬ 
tioner was convicted, under sec. 304A, I. P. C,, and 
sentenced to a fine of Re. 300 and to detention in 
Court for one day. The Sessions Judge, on appeal, 
reduced the fine to Rs. 100. 

The Petitioner was then again prosecuted under 
sec. 19 (f) of Ant XI of 1878, convicted and sen¬ 
tenced to a fine of Rs. 5. 

Against this conviction and sentence the Petitioner 
obtained the present rule. 

Their Lordships observed :— 

“The Petitioner is not liable under the provi¬ 
sions of sec. 19 (/)of the Act. The provisions of 
sec. 19 (/) do qot make the mere possession of a 
^un punishable; they make possession contrary to 
tlie provisions of sec. 14 of that Act punishable; 
and wo agree with the learned Counsel who appears 
for the Petitioner that the temporary possession 
which the Petitioner had of the gun when he 
snatched it up and fired it was not the jiossesslon 
contemplated by sec. IJ.” 

Mr. P. L. Roy and Bahu Baikuniha Nath Drs 
for the Petitioner. 

No one for the Crown. 

B. C. • Rule made absolute. 


Criminal IIkvlsional Jurisdiction. Before Rampini 
and Sharfuddin, JJ. Criminal Revision No. 
139G OF 1907 ADCM SHEIK, Petitioner ti. 
THE EMPEROR, Opposite Party. 17th Janu¬ 
ary 1908. 

Bad livelihood—Criminal Procedwe Code, secs. 
110 and 118 — Sureties—Whether inability to control 
the accused is a giound for refusing. 

In a proceeding instituted, against the Petitioner 
under sec 110, Cr. P. C., IjQ was ordered under sec. 
118, Cr, P, C., to fiynish security'for good behaviour 
by entering into a bond for Rs. 200 with two sureties 
of Rs. 200 each. Thereupon two persons offered them¬ 
selves to stand Sureties for'the Petitioner. The 
trying Deputy Magistrate asked the Police to make 
enquiries as to their fitness to be sureties. The 
Police reported tl’at they were men of substance ,j|ut 
expressed a doubt as to whether they would ne 
able to keep the Petitioner under control. The 
Deputy Magiktrate on the receipt of this report 
passed theGollowing order :— 

" The accused had been arrested in a dacoity case. 
He appears to be a dangerous character and I am 
of opinion that the applicants are not fit persons 
to be his sureties. Tlie spirit of the rulings In 1895 
Allahabad W. R. 143 and I L. R (?) Allahabad 751 
forbids acceptance of sureties who would not be able 
to control the accused—a thing which I do not con¬ 
sider the sureties capable qf. Petition rejected.” 

Against this order an application was made lo the 
Sessions Judge who by hia^rder, dated the 6th June 
laat, declined to Interfere. * 
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This rule was Issued against the order of the 
lower Courts refusing to accept th^suretles. 

It was contended on heimlf of the Petitioner that 
the order of the lower Cmirt is opposed to the 
rulings of the Calcutta High Court reported in 6 
C. W, N. 593 and 4 C. W. N. 797. 

Their Lordships held :— 

The Magistrate was not justified in refusing the 
sureties on the ground that they would not be able to 
control the Petitioner. Tl\e rulings of the Allahabad 
High Court on which the Magistrate relied are op¬ 
posed to the rulings of the CHkutta High Court 
reported in C C. W. N. 593 and 4 C. AV. N. 797. 

Bahu llaienilra Nnrayan Mitra for the Petitioner. 

No one for the Crown. 

B. C. Rule vmk absolute. 


CiviIj Appbuatk Jurisdiction. Before Mitra and 
Caspersz, JJ. Appeal prom Order No G8 
OF 1907. RAJ KISHORR DM SAIIKAR, 
Appeflant v. DINA NATH CHANDRA and 
ANOT nER, Respondents. 2nd January 1908 

Transfer of Property Act {IV of 1882), see. 99 — 
Pwtlinse by decree hohler — Confi'm iUon of sale — Ap¬ 
plication to set aside—Pi ocedut e. < 

One of the two properties sold was under mort¬ 
gage to one of the decree holders and, in contraven¬ 
tion of tlie provisions of see. 99 of the Transfer 
of Property Act, the properties were sold. Tliat 
was in 1903. Hi 1900, the judgment-debtors applied 
to have the sale set aside and one of the gruunds 
urged oil their helialf was that the sale was bad, it 
having been held in contravention of the provisions 
of sec. 99 of the Transfer of Property Aci. The 
Court below disallowed* the object inn. The judg¬ 
ment-debtor appealed to thb High Court. 

Held —That the sale is voidable, if held in con¬ 
travention of the provisions of sec. 99 of the 
Transfer of Property Act, It is not absolutely 
void. The judgment-debtor whose property is sold 
may ask for the sale being set aside on the ground 
that the property was mortgaged ■ to the decree- 
hoWer, if hn applies before the sale is confirmed. 
After confirmation of the sale, he would be an 
applicant under sec. 244 of the Code ;ind, in order, 
to enable him to ask that sec. 99 of the Trahsfer 
of Property Act might be applied, it is necessary 
for him to show that he had no knowledge of the 
sale proceedings and that he was prevented from 
such knowledge by means of fraud. But if be 
failed to make nut, a case of fraud or any of grounds 
which would ciUl'le him to plead the same right 
which lie had before confirmation, the sale could 
not be set aside. 

Babu ArMirnrfra Nath Qhosal for the Appellant. 

Bobu Tarak CkunJer Chucket butty for Babu 
Dwarka Nath Ckuehrb^tty for the Respondents. 

A. T. M. Appeal diimmed. 


Civil Appellate Jurisdiotion.' Before Mitra and 
Caspersz, JJ, Appeal from Order No. 158 
OF 1907. GOBIND CHUNDER CHANDRA, 
Appellant v. ABH@Y CHURAN BAGCHI and 
another, Respondents. 2nd January 1908. 

r 

Mistake of Court—Power to rectify—Civil Pro- 
cf-dure Code {XIV of 1882), sec. —Sale eertifieate, 

mistake in — Possession, defavety of. 

'Two properties were advertised for sale. The 
properties were separate and the sale took place 
of only one of these properties. There was some 
mistake in the sale certificate as it included both 
the properties, whereas the second property was 
not sdld at all. Possession was delivered of both 
the properties in accordance with the sale certificate, 
but the mistake was afterwards discovered. 

An application was made to the Munsif in 
whose Court the proceeding was pending for the 
rectification of the error and he directed the reoti- 
ficaMon, He directed that the sale certificate be 
produced and amended and he also directed that 
the delivery of possession of the second property 
should be cancelled. The District Judge on appeal 
held that as sec. 244 of the Code did not cover a 
case like the present disallowed the application. 
The judgment debtor appealed to the High Court. 

Held^lt is an inherent power of a Court to 
rectify an apparent error of its own motion. The 
matter would also come under sec. 244 of the Code 
of Civil Procedure, the question lieing one between 
the decree-holder and the judgment-debtor and re¬ 
lating to the satisfaction or dischatge of the decree. 
In such a case aivapplication under sec. 244 to set 
aside the sale is not necessary. 

Babu Chandra Kant Chose for the Appellant. 

Babu Tarak Chunder Chucket butty for the Res¬ 
pondents. 

A. T. M. Appeal allowed. 


I^cgijslatian. 

Actrf of 1908 (All Act further to amend the Legal 
I’ractitioncrs Act, 1879) received the assent of the Gover¬ 
nor-General oil the 3r(I January 1908 and was-'prornul- 
gated for general ipformation : {India Gazette, 4th January 
1908, Part lY, p. 1; Calcutta Gazette, 8tlr January 1908, 
PartV.p.l). , 


Act II of 1908 (All Act further to amend the Indian 
TaiiffAct) received the assent of the Governor-General 
oil tlic 3rd January 1908 and was promulgated for general 
information : {India QeizeUe, 4th January 1008, Part IV, 
p. 3 ; Calcutta Gazette, 8th January 1908, Part V, p. 3). 


The Indian Limitation Bill was' introduced in the 
Council of the Governor-General of India: See India 
Gazette, 4th January 1908, Part V, p. 1, (see alijo Calcutta 
Gazette, 8th January 1908, Part VI, p. 1). 
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Ma Wuk Di V . Ma Kin. 

man sells one of bis oonoubines and she 
takes her ohifdren with her, if she has 
any, so that her sons and daughters 
possess a father and step-father both 

living at the S&me time. 

Great respeot is shown to the condttlou 
of motherhood, a wife of low rank with 
children being of Sar.more Importance In 
the family than even the chief wife 
should she be childless.” In the King¬ 
dom of^ the Yellow Robe, by ErnesJ 
Young, (Constable, 1898), pp. 95, 98 and 
99. Women, as well as men, can pro¬ 
cure divorce for good cause, widows and 
divorced wives can remarry. Of the Red 
Karens (Shans) Mr. Colquhouu writes :— 

“ Marriages are early amongst them and 
are nob binding unless the female has 
been given away by her parents. . . . 

. Divorce is easily obtainable if there 
are no children; but should there be 
one child the parents are not permitted 
to separate. Before marriage great license 
is allowed.” Amongst the Shans by A. 
R. Colquhoun (1885).* In Siam at the 
present day, says Mr. Campbell, " marri¬ 
age is entirely a matter of arrangement, 
although the preferences of the young 
couple are generally considered. . . . 

Polygamy is permitted ; but the principle 
wife always remains head of her hus¬ 
band’s household and the subordinate 
wives occupy an inferior position.” Slam 
in the Twentieth Century, by J. G. D. 
Campbell (1902). “DWorce is easily 
obtainable,” Ibid> The Chief Judge was 
wrong when he said that polygamy among 
the Buddhist is rare and that it is consi¬ 
dered disrespectable. The authorities 
cited do not support that view. Refer¬ 
ence was also made to " Le Peuple Sal- 
mals, by Leon de Rosny, (Paris, 1886), 
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pp. 78 and 79. It is submitted that 
marriage must be presumed in this case. 

Even assuming there were no valid 
marriage, as contended, the second Ap¬ 
pellant is entitled, under Buddhist law, 
to^ share in the inheritance, inasmuch 
as his mother, jthe first Appellant, lived 
with and ate out of the same dish as the 
deceased. 

[Lord Robbrt.son. —That point was 
submitted to neither Court in India ] 

Mr. Roskill .—The Courts in India 
considered only the first two issues, bub 
the third issue would cover the point. • 

After some discussion Lord Robertson 
announced their Lordships’ dejjislgn on 
this last point only that their Lordships 
would not Entertain the point. 

Mr. Covifill for the Respondents was 
not called upon. 

Their Lordship.?’ Judgment was deli¬ 
vered by 

Lord Robertson. —The question in 
this appeal is one of fact; and it has 
been decided against the Appellants by 
two Courts. Tho»case, however, deserves 
attention, for there has been a strong 
appeal made to’the general presumption 
of 'marriage arising from cohabitation 
with habit and repute. 

It is necessary, before applying this 
presumption^ to make sure that wo have 
got Ihe cpnditions necessary for its exist¬ 
ence. It is nob superfluous to suggest 
that, first of all, there must be some 
body of neighbours, many or few, or 
some sort of public, large or small, before 
repute can arise. Again, the habit and 
repute, which alone la effective, is habit 
and repute of that particular status 

29 
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vrhiob, In the country In question, Is 

lawful marriage. 

The dlflferences between English and 
Oriental customs about the relations of 
the sexes make such caution especially 
necessary. Among most English people, 
open cohabitation wlthqut marriage Is 
po uncommon that the fact of cohabita¬ 
tion In many classes of society of Itself 
sets up, as matter of .fact, a repute of 
marriage. But, In countries where cus¬ 
toms are different it Is necessary to be 
more discriminating, more especially 
owing to the laxity with which the word 

wife ” Is used by witnesses In regard to 
connexions not reprobated by opinion, 
but net instituting marriage. 

In the present case the broad facts are 
these: a domiciled Burman, Manpg Gale, 
has his house and wife at Moulmein in 
Burma; his business took him to Siam, 
and there he lived for years with various 
other women, and with the principal 
Appellant, Ma Wun Di, who, for short¬ 
ness, will be called the Appellant, The 
Appellant han maintained that while 
the other women were concubines, she 
was a wife, taken as^a second wife, the 
first wife being all the time In Burma. 
The opposite contention is that while 
the Appellant was older than the other 
women (who all lived In the same house) 
and had, for that reason and also for 
reasons of choice, a 8tronger*hold on^ the. 
man, yet she has not made out the status 
of a wife. It is a noticeable feature of 
the case that the Appellant, in her own 
evidence and in the evidence of other 
witnesses examli^d for her, endeavoured 
to set up a marriage ceremony as hav¬ 
ing inaugurated the connexion ; but her 
Counsel in the appeal declined to main- 
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tain this part of her case, which was 

I 

represented as resting on habit and 
repute.' Now the first difficulty is that 
apparently this is a part of the world 
where there are not man^ people at all 
to act the part of neighbours or the 
public; and at all events there is no 
tangible evidence of recognition of this 
woman. In her quality of wife, by people 
external to the house and Independent 
of It. What evidence she hap Is that 
of the people who either speak to the 
abandoned marriage ceremony or distin¬ 
guish her position in the house as one 
of more consequence, and her stayjn 
it as of longer duration, than those of 
the other women. In truth, when all 
is said there is little more pointing to 
marriage than the use of the word 
"wife” by some of the witnesses; and 
the most cursory, as well as the most 
careful, examination of the evidence 
shows th at it is applied to persons whose 
status is not matrimonial. 

Nor has the Appellant, in evidence or 
in argument, faced the grave difficulty 
which arises from the existence of the 
lawful wife In Burma. The following 
observations of the Chief Judge are 
apposite and weighty :— 

“ It i.s not forbidden to a Burman Buddhist 
to have two wives at the same time ; but it is 
universally canceded that the leading principle 
of Buddhibm is rather monogamy than poly¬ 
gamy, that polygamy is rare and that it is con¬ 
sidered disrespectable. On the contrary, I 
should be inclined to say that if a woman co¬ 
habits with a Burman, whom she knows to be 
the lawful husband of another woman, the pre¬ 
sumption is that she is a mistress and not a 
wife ; and I would add that the presumption is 
strengthened if, as in the present case, the co¬ 
habitation is behind the back and without the 
knowledge of the first wife.” 
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There remains to be notioed one point 
which the Appellants’ Counsel ^treated 
as part of his case of habit and repute, 
and which seemed to be regarded as the 
most substantial item of lb. Maung 
Gale, in 1887, obtained a certificate of 
nationality as “ a British subject, pro- 
posing to travel In Slam,” In 1891 he 
renewed it; and as part of the docket 
of renewal, which is signed by the Act¬ 
ing Vlcb-Consul, are the words : “ NamSs 
of female relations living with Maung 
Gale : (1) Ma Wun Dl, wife : (2) I Mun, 
sister-in-law.” The argument upon this 
dbcument is that the Appellant could 
only be entitled to be named in this 
certificate of nationality if, by marriage, 
she had acquired her husband’s certified 
nationality. On^ this, however, it la to 
be observed, first, that this is not evi¬ 
dence of repute at all; the Vice-Consul 
is not proved to have had any personal 
knowledge of these people at all, and 
the most it comes <to Is that, on this 
occasion, Maung Gale said that Ma Wun 
Dl was his wife. But, further, any value 
or relevance which this writing has in 
the present case is entirely taken away 
by the addition of the sister-in-law, who 
on no theory was a naturalised British 
subject. The truth probably is that 
the entry is put in merely as an item 
of information identifying Maung Gale, 
in addition to those '.given in the body, 
of the certificate. 

The Appellants’ Counsel endeavoured 
to raise the question whether the second 
Appellant, who is the son of the first 
Appellant by Maung Gale, was not en¬ 
titled to a share of Maung Gale’s estate, 
even assuming no marriage to be proved. 
Whether the third issue in the suit was. 
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in its terms, susceptible of the wider 
construction thus suggested for it or not, 
the parties, by their conduct of the case, 
have construed it in the narrower sense 
of assuming the existence of a marriage; 
and the point urged by Mr. Hosklll hav¬ 
ing been submitted in the conduct of the 
case to neither Court, their Lordships 
are unable to entertain this question. 

Tbeir Lordships will humbly advise 
His Majesty that the appeal ought to 
be dismissed. The Appellants will pay 
the costs of the appeal. 

Solicitors: Mews. Bramall & Whits 
for the Appellants. 

Solicitors; Messrs. Gregory Dap 
for the Respondents. 

Appeal dismissed. 

. PRIVY COUNCIL. 

[Appeal from Bengal]. 

Mdssommat Wali- 
Lord Robertson. han and others. 
Lord Collins. Appellants, 

Sir Arthur Wilson, v. 

1907. ‘JOGESHWAR 

20, November. Narayan and 

anr.. Respondents. 

Practice— Suii for possession—Failure of 
cnuse of action—Proper decree to be made — 
Collateral issues^, Court's power to decide and 
pass declaratory decree. 

Where the Plaintifs asked for posses¬ 
sion of their mother’s property on the 
ground* that she was dead and the Court 
held that it was not proved that the 
lady was dead, the only decree that could 
be made was that the suit be dismissed. 
The mere circumstanoi that some of the 
media ooncludendl might he the same in 
other actions did not vest (he Court with 
any right or duty to pronounce upon them. 
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Mussummat Walihan V . J0QESHW4B Naratan, 


This was an appeal from a decree of 
the abovementloned High Court, dated 
the 25th of June 1903, affirming a decree 
of the Subordinate Judge of Bankipur, 

dated the 3l8t of March 1900. 

• ^ 

One Gopi Nath, the owner of a village 

called Dhawlpur Akownjf, died on 28th 
November 1859, leaving him surviving 
a widow, Geud Koer, and a daughter, 
Kewal Koer, who was subsequently 
married to a man called Chaudan Lai. 
Gopl Nath’s widow succeeded him and 
on her death in 2nd December 1868 she 
Yiaa succeeded by her daughter, Kewal 
Koer. 

On 2nd June 1868 Gend Koer borrow¬ 
ed RsT 2^000 from one Wahid Ali, the 
predecessor-in-title of th*e pi^sent Ap¬ 
pellants, on a mortgage 6f the said^village, 
and on 25th June 1868 obtained another 
advance of Rs. 3,000. 

After the death of Geud Koer, on 2nd 
December 1868, her daughter, Kewal 
Koer, borrowed further amounts from 
Wahid All. On 3rd April 1869 she 
borrowed the * sum of Rs. 2,000. On 
6th July 1870 she exec^uted a deed for 
Rs. 5,000 on account of the amount due 
on the said deed of 3rd April 1869, and 
on account of another advance. 

Then on 25th June 187^ she executed 
a consolidated deed for Rs. 22,000 on 
25th June 1872, which Included a small 
balance due under the deeds executed 
by Gend Koer, the amount dhe under 
the deeds executed by Kewal Koer, and 
a fresh loan of rather over Rs. 13,000. 
She was again in need of money, and on 
17th February 1873 borrowed Rs. 5,500, 
and on 2ud September 1873, Rs. 2,000. 
Eventually J)n ?3rd April 1875 she exe¬ 
cuted h consolidated deed covering all 
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the previous transactions* for a sum of 
Rs. 30,000 in favour of Tahur Ulhuq 
(^on of Wahid Ali). 

The mortgagee, Tahur Ulhuq, put the 
deed in suit, and on 28th January 1878 
obtained a decree thereon from the Court 

of the Subordinate Judge of Patna. In 

• • • 

execution of the said decree the said 
village was sold and purchased by Tahur 
Ulhuq on 20th August 1878, and certain 
fiiinor interests in the village *on 15th 
January 1879 and 18th November 1879. 

Various attempts to set aside the said 
sales.proved unsuccessful and the Ap¬ 
pellants remained in possession, 

On 14th September 1897 Jogeshwar 
Narayan and Kusheshwar Narayan, al¬ 
leging to be sons of Kewal Koer, insti¬ 
tuted the present suit in the Court of 
the Subordinate Judge of Patna. The 
Defendants were the Appellants repre¬ 
senting the mortgagee and purchaser. 
The plaint set out that the said village 
was the property* of Gopl Nath, that 
on his death Gend Koer succeeded to 
a Hindu widow’s estate and on her death 
Kewal Koer also succeeded to an estate 
for life. The Plaintiffs alleged " that 
Mussummat Kewal Koer died on 23rd 
Magh 1304 corresponding to 10th Feb¬ 
ruary 1897 and that is the date from 
which Plaintiffs’ title accrued to the 
heritage of the said Babu Gopi Nath, 
their maternal grandfather.” They al¬ 
leged that the, mortgages executed by 
Gend Koer and Kewal Koer, and the 
sale in pursuance thereof were not bind¬ 
ing on them. They accordingly prayed 
for possession upon adjudication of their 
title to the said village, mesne proSts 
from the date of suit till delivery of 
possessiou with costs and interests and for 
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any other relief that they might be found 
entitled to. 

The Appellants in their written states 
ment denied that Kewal Koer was dead 
as alleged and thSt the Flaintiffs were 
the sons of Kewal Koer and pleaded 
that the transactions with Gend Koer 
and Kewal Koer were, binding on the 
Plaintiffs. 

The following Issues were settled upon 
the pleadings.. 

(1) Is MuBBummat Kewal Koer dead 1 

(2) Are the Plaintiffs the sons of Kewal 
Koer? 

(3) According to the law as laid down 
In the Mltakshara, did Kewal Koer ob¬ 
tain an absolute right in the properties 
which devolved on her as heir after the 
death of her mother Gend Koer 1 If so, 
are the Plaintiffs prechided from suing ? 

(4) Were the sums mentioned in the 
bonds not fully paid ? 

(6) Were the debts, or any and what 
portion of them, incurred on account of 
legal necessities by the widows (or more 
precisely by the widow and the daughter) 1 

Un 31st March 1900 the Subordinate 
Judge delivered his judgment. On the 
first issue he decided that the alleged 
death of Kewal Koer was not proved 
and on the second Issue he held that the 
Plaintiffs were the sons of the Kewal 
Koer and Chandan Lai. On the third 
Issue he decided that “ according to the 
law of Mltakshara a daughter’s estate 
inherited from her father *is, like that 
of a widow inherited from her husband, 
a limited and restricted estate.” On the 
fourth and fifth issues he was of opinion 
that the moneys had been paid to Gend 
Koer and Kewal Koer, but that the 
trausaotions were not justified by legal 


£26 

necessity, so as to be binding on the 
Plaintiffs. On the above findings he 
made a decree in the following terms : 

Ordered that this suit be dispiissed 
and it be declared that the Plaintiffs are 
• the sons of Mussummat Kewal Koer, and 
that thd properties in clailn were not 
sold for valid expenees. The Plaintiffs 
do recover ^ths of their costs from the 
contending Defendants, and the said De¬ 
fendants do recover* -l-tha of their costs 
from the Plaintiffs. The decretal amount 
shall carry interest at 6 per cent, per 
annum till realisation.” 

Against that decree both parties ap¬ 
pealed to the High Court. The said 
Court on 25th June 1905 disposed of 
both appeals by one judgment affir -Mw ig 
all the findings of’fact and law come to 
by the Subcydlnate Judge and dismissing 
the appeals with costs. 

In maintaining the portion of the 
lower Court’s decree so far as it declared 
that the Plaintiffs were the sons of 
Kewal Koer, and that the properties 
were sold without legal necessity, the 
High Court observed as follows 

“ It was contended^ by Mr. Hill for the 
Defendants that the suit could not be 
maintained, the cause of action upon 
which, it was founded, vi 2 ., the death of 
Kewal Koer, having failed. No doubt the 
suit, so far as it asked that a decree for 
possession be awarded to the Plaintiffs, 
must Jail, as Kewal Koer is not proved 
to be dea^, but the suit practically 
sought for two declarations, vis., that the 
Piaintlffs are the grandsons of GopI Nath, 
and that they are not bound by the sales 
held in execution of the decree against 
their mother, the loans upon which the 
decree was obtained not having been 
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for legal necessity. And* Issues Nos. 2 
and 6 involving these questions were 
raised between the parties in the Court 
beiow, and were decided. In these pir- 
oumstanoes, it is not desirabie that the 
final decision of those questions shouid, 
be postponed tili after the * death of 
Eewai Eoer, when»much of the evidence 
which is now forthcoming, and which 
was adduced at the triai wiii have disap¬ 
peared. The Subordinate Judge has 
clearly shown how matters really stoo^.” 

The Appellants, thereupon, preferred 
the present appeal to His Majesty in 
Council. 

Mr. DtOruyther and Mr. 0. A. H. 
Branson for the Appellants.—The cause 
■action is the alleged death of the 
mother of the Plaintiffs Respondents. 
Both Courts in India have h^ld that this 
was not proved. The sdt ought to have 
been dismissed for want of cause of action. 
Courts in India were wrong in making 
a declaratory decree. The declara¬ 
tion made Is inconsistent with the relief 
sought in the suit. The plaint was 
never amended before judgment, under 
sec. 63 (c) df the Civil Procedure Code, 
the only section that deals with amend¬ 
ments of plaints. The amendment, again, 
if allowed, would have entirely altered the 

character of the suit. Such an amend- 

• 

ment could not have been made under 
the above section. Mussummat Doolhun 
Jankee Kotr v. Lai Behai^e Boy (I). On 
failure of the right for pbssession the 
suit ought to have been dismissed. 
Ranee Bajessurree Koontoar v. Maharanee 
Indurjeet Koonivar (2). 

The Respondents did not appear. 

(1) 19 W. R. 33 (1872). 

(2) 0 W. R. 1 (1860). 


Their Lordships’ Judqhbnx was deli¬ 
vered by 

. Lord Robbrtson. —Their Lordships are 
of opinion that this action ought to have 
been dismissed with hosts, and. therefore 
this appeal should be allowed. 

The suit was one of the simplest and 
most plalnsaiUng character, alike in the 
ground of action and the decree sought. 
The Plaintiffs (the present Respondents) 
claimed to have possession of their 
mother’s property on the ground that she 
was dead. The Courts held that it was 
not proved that the lady had died (and 
‘indeed there was positive evidence that 
she was alive). Tie inevitable inference 
would seem to be that the suit should 
be dismissed. The Court which tried 
the case, however, had, very naturally, 
tried the whole Jase at once and had to 
deal with some questions as to the pater¬ 
nity of the Plaintiffs, and also as to the 
validity of certain gifts by the mother. 
These, however, were merely argumenta¬ 
tive steps towards the only decree sought, 
viz., possession j they were not presented 
by the Plaintiffs as separate and substan¬ 
tive questions affecting rights other than 
that of possession of their (alleged) de¬ 
ceased mother’s estate. As regards one 
of those questions, it is plain that the 
validity of the gifts, the lady being 
alive, could only be determined with her 
as a party to the suit. Again, the Court 
might quite * well have first tried the 
issue whether the mother was dead j and, 
reaching, as it did, the conclusion that 
this essential fact was not proved, it is 
impossible to suggest that it could then 
have gone on to take up and try the 
other questions. Yet the present is real¬ 
ly the same question. It appears to 
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their Lordahips that the oiroumatanoe 
that some of the mtdia eoncludendi might 
be the same In other aotions does no( 
vest the Court with any right or duty to 
pronounce upon them in a auit which 
haa gone by the board because of the 
failure of the ground of action. It la 
not surprising that no pi^oppsal was made 
In India to amend the record, and the 
record presents its original plain simpli¬ 
city. 

Their Lordships will therefore humbly 
advise His Majesty that the appeal ought 
to be allowed, that the decrees in both 
Courts Jbelow ought to be discharged and 
that instead thereof the suit ought to 
be dismissed with costs in both Courts to 
be paid by the Respondents. 

The Respondents will pay the costs of 
the appeal. . 

Solicitors : Mears, Watkins and Lttn- 
priere for the Appellants. 

The Respondents did not appear. 

Appeal allowed. 
_ • 

PRIVY COONCIL. 

[Afpeal from Allahabad.] 

Musamuat Suraj- 
Lord Robertson. mani and others. 

Lord Collins. Appellants, 

Sir Arthur Wilson. v. 

1907. Rabi Hath Ojha 

5, December. and another, 

Respondents. 

Hindu Laio—Will—Qift *of mmoveable 
property to a Hindu widoio-rM&lik — Abso¬ 
lute estate. 

WAen the guestion was whether a Hindu 
widow acquired a right to alienate the 
property {immoveable) ih smt under a deed 
of gift or testamenUsry disposition of her 
late huAand, wherein the word used was 


malik wA khud ikhtlyar, their Lordships 
held that in order to cut down the full 
proprietary rights that the word malik 
imports, something miut be found in the 
context to qmlify it and that the fact 
Jhat the donee was a woman and a widow 
did not suffice to displace the presumption 
of absolute ownership ignplied in the word 
malik. 

The donee in the ease of Lalit Mohun 
Singh Rot v. Chu^kon Lal Rot ( 4 ) 
was a man but the principles of interpre¬ 
tation laid down in that case were of 
general application, 

Eollant Koobr V. LnoHMBB Fbrshad 
(2) referred to. 

Appeal from a decree of the above- 
mentioned High Court, dated 2nd No¬ 
vember 1903, affirming a decree of the 
Court of the^ Subordinate Judge of 
Gorakhpur, dated 11th March 1901. 

The principal question raised on the 
present appeal was whether the first 
Appellant, Musammat Surajmani, had or 
had not the power of alienation in regard 
to the property in suit. 

The following pedigree .will help to 
explain the case;— • 


Ishwab Nath Ojha. 



Jat wife 2nd wife 

Musaminat Dhan Mati. Musammat Surajmsoi 
I ■ (1st Defendant). 

Deo Nath Ojha married 
Musammat Saraswati. 

I 

Pirthuipaui daugliter. 

I . _ 

Rabi Nath Ganga Dhan 

(Plaintiff No, 1). {Plaintiff No. 2). 

The property In suit belonged to 
Ishwar Nath Ojha, who, on 2nd April 

(2^ 24 W. R. 89B (1875), 

(4) L. R. 24 I. A. 76; a. 0 . 11 . L. R. 24 
OaL 814 (1807). 
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1877, executed a document purporting 
to be a deed of gift of certain immove¬ 
able property la favour of his two wives, 
Musammats Dban Mati and Surajmanl 
and of his daughter-in-law, Musammat 
Saraswati, to take effect after his death. 
The material part of this document is 
set out in their Lordships’ judgment. 

Ishwar Nath Ojha died in or about 
the year 1882, leaving him surviving all 
the persons whoso names appear in the 
above pedigree except his son, Deo Nath 
Ojha. Musammat Surajmani, thereafter, 
took possession of the properties devised 
to her and on 19th March 1896 she 
executed a Will by which she devised It 
to her brother, Ram Naraln Ojha, who 
d'j^’ prior to the institution of the 
present suit on 4th September 1900 by 
the Respondents, Rabi Nath, and Ganga 
Dhan, against Musammat? Surajmanl and 
the sons and heirs of Ram Naraln Ojha 
as Defendants. The Respondents in their 
plaint after explaining their right to 
sue as heirs both of Ishwar Nath Ojha 
and his widow Musammat Surajmani 
(to whom,, it was alleged, possession of 
the property'In suit was given for life 
only) prayed that *lt might be declared 
that the 4pp0lIan^ Musammat Surajmani, 
was Incompetent to transfer the^ pro¬ 
perty in suit and that the Will, dated 
19th March 1896, was Invalid as against 
them. 

Written statements, in* reply ,to the 
plaint, were filed on behalf of the Ap¬ 
pellants ; and {inUr alia) it was pleaded 
therein that the Respondents were not 
tlie heirs of Ishwar Nath Ojha, nor of 
his widow Musammat Surajmanl, and 
that the Will-of Ishwar Nath Ojha con¬ 
ferred upon Musammat Surajmanl a herit¬ 


able and alienable estate, which she was 
competent to transfer by her Will. 

The Subordinate Judge fixed the fol¬ 
lowing issues:— 

1. Are the Flalntj^s heirs of Ishwar 
Nath and Surajmani 1 

2. Whether the Will of Ishwar Nath 

conferred on Surajmani only a limited 
» • 

widow’s estate for life or a heritable and 
an alienable estate 1 

3. Can the Plaintiffs sue during the 
life of their mother and grandmother I 

On 11th March 1901 the Subordinate 
Judge delivered his judgment deciding 
the three issues in favour of the Res> 
pondents and made a decree granting 
them the declaration prayed for. With 
reference to the second Issue he held 
that, as the Will of Ishwar Nath Ojha 
conferred on his widow Musammat Suraj¬ 
mani only a limited widow’s estate for 
life and not an alienable estate, she was 
not competent to transfer the property 
in suit, and that the Will, dated 19th 
March 1896 exeouted^by her, was invalid 
as against the Respondents. 

Against that decree the Appellants 
appealed to the High Court of Judicature 
for the North-Western Provinces, Alla¬ 
habad, and on 3rd March 1903 the High 
Court delivered its judgment and decided 
that in the case of a gift of Immoveable 
property by a husband to his wife the 
wife had no power of alienation unless 
conferred upoq* her in express terms. In. 
the result a decree was made dismissing 
the appeal with costs. 

The Appellants, thereupon, preferred 
the present appeal to His Majesty In 
Council. 

# 

Mr, DtOruythtr for the Appellants.— 
The most Important words In the deed of 
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gift executed by .Ishwar Nath Ojha are 
" that during my lifetime I shall regain 
in possession of the said property as 
heretofore—that; after my death they 
(donees) shall . . .—remain in posses¬ 
sion as owners with proprietary powers.” 

The lower Courts have held that the 

• • • 

devisee took in this case a life estate. 
Mr. Mayne in bis Hindu Law and Usage 
(7th Ed.), p. 890,* sec. 664, says "Im¬ 
moveable property when given or devised 
by a husband to his wife, is never at 
her disposal, even after his death. It 
is her itridhan so far that it passes to 
her heirs, not to his heirs.” The learned 
Judges who decide'd the case of Jtnoun 
Punda V. Mussamat Sona {5) laid down 
the law that "If a Hindu make a gift 
of land to his wif^ without any express 
power of alienation it may be contended 
that he does so knowing, that under 
the iaw she takes no interest which she 
could alienate; if, on the other band, 
he makes such a gift, accompanied with 
an express power, it may be contended 
with even greater reason that, knowing 
the disability which by law would attach 
to a simple gift, he desired to clothe her 
with larger powers than those to which 
she would by the operation of the law 
be entitled.” That decision is not right 
and does not apply to this case. The 
lower Courts were wrong in following it. 
The law as stated by Mr. 'Mayne is right. 
The word used in making the gift is 
malik, which means proprietor and gives 
power of alienation The Courts in India 
were wrong in holding that the deed 
here did not give the donees full rights 
of proprietorship including power of 

(6) 1 N.-\V. P. H. C. R. 66 at p. 67 

. (1669), 


alienation. The donee was the proprietor 
with the power of alienation and he 
made a condition in the deed that he 
was to remain as such owner during his 
lifetime as heretofore and after his death 
be gave the donees exhotly what he 
stipulated to retain for himself, that is, 
proprietorship or ownership with power 
to alienate. It has been held that the 
effect of the word malik in a testamentary 
'gift is to confer upon the donee an 
heritable and alienable estate in the 
absence of a context which indicates a 
different meaning. Lalit Mohun Singh 
Boy V. Chukkun Lai Roy (4). There is 
nothing in the context here to indicate 
that the donees are to take anj^4ate 
other than that conferred upon them by 
the use of the word.maft'A;. The donees 
in this case took an heritable and alien¬ 
able estate. In a recent case when a 
Hindu governed by the Mitakshara Law 
devised immoveable property to his wife 
stating that she would be the malik of 
the property after his death, the very 
High Court, whose judgment is under 
appeal, held that the viotd'malik import¬ 
ed an absolute prop'^ietary Interest, and 
that in the absence of any indication 
of a contrary Intention on the part of 
the testator, the widow took an absolute, 
and not thereby a life estate in the 
property devised. Padam Lai v. Tek 
Singh (1). la this case the question is 
the same'and it la submitted that the 
decision under appeal la wrong and that 
the decision in Padam Lai v. Tek Singh 
(1) is right. 

Mt\ Rose for the Respondents.—The 
document in this case contains no words, 

(1) I. L. R. 29 All. 217 (1906). 

|4) L. R. 24 I. A. 76 1 s. 0 . L L. R 24 
Cal. 834 (1897). 


30 
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such as heirs, issues, sons, or grandsons 
to show that an estate of inheritance 
was devised. Where an owner of im¬ 
moveable property devised that “ the 
wife of my son shall bo regarded as 
owner after my death,” it was held that 
the devisee must be t^ken to convey an 
estate for life only and not the absolute 
ownership: Mathura Das v. Bhiklan Mai 

(6). Again where a Hindu devised that 
“after my death my'wife Is to be the per¬ 
son in possession and ownership in place 
of me,” it was held that the intention of 
the testator was to leave the property 
to his widow as her stridhan, to descend 
to her heirs ; Janki v. Bhairon (7). Slral- 
lailp *ho widow, the donee in this case, 
took only a limited estate, because the 
word malik means pwner, and not abso¬ 
lute owner as contended, and khud 
ikhtiyar means independent with exclu¬ 
sive rights. The lower Courts were right 
in holdipg that the widow here took only 
a life estate. In case of immoveables 
bestowed on her by her husband, a woman 
has no powder of alienation by gift or 
the like : Stoke’s Hindu Law Books, the 
Dayabhaga, Ch. 4, fleet. 1, placltum 23, 

p. 241. What has been given by an 

♦ ^ 

affectionate husband to his wife, she may 
consume as she pleases, when he is dead, 
may give it away, exceJJting immoveable 
properties; Stoke’s Hindu Law Books, the 
Mltaksbara, Ch. 1, sect. 1, .placitum 20^ 
p. 373. When a Hindu bjt his Will 
directed that after his death his wife was 
to take pcssession of and enjoy his 
property, and in another passage declared 
that “ just as he was the owner so she 
was to be the owner,” it was held that 

- (CJ I. L. R-10 All. 17 (]89G\ 

(7) I. L. R, 19 All. 133 (1890). 


the wife took only a lifq Interest in the 
property, and that the Courts have 
always leaned against such a construction 
of the Will of a Hindu testator as would 
give to the widow unquallBed control 
over bis property; llarilal v. Bai Rtwa 

(8). Reference was made to Mayne on 
Hindu Law and t/sage (7th Ed.), p. 527, 
sec. 397 and to Moulvit Mahomed Sham- 
seal liooda v. Shewukram (9), Rajnarain 
Bhadury v. Ashutosh Chukeibutty (10) 
and Rajnarain Bhadury v. Katyayani 
Dabee (11). 

Mr. DeGruyther, in reply, referred to 
Mayne on Hindu Law and Usage (6th 
Ed.), p. 509 and to Moulvie Mahomed 
Shamsool Hooda v. Sheivukram (9) and 
contended that the construction put on 
the word malik by Mitter, J, In Mutsam- 
mat Kollany Kooer t. Luchmee Peishad 
(2) was the right construction. He 
asked their Lordships to decide that the 
decision in Padam Lai v. Tek Singh (1) 
was right. . 

Their Lokpships’ Judgment was deli¬ 
vered by 

Lord Coli.ins. —This Is an appeal from 
the High Court at Allahabad affirming 
the decision of the Subordinate Judge 
of Gorakhpur. The question Is whether 
the first Appellant, MusammatSurajmaui, 
acquired a right to alienate the property 
now in suit qnder a deed of gift or 
testamentary instrument of her late husf^ 
band, IshwariNath Ojha. The material 
part of the document Is as follows:— 

“I now of loy own free will and accord while 

(1) I. L. R. 29 All. 217 (1908). 

(2) 24 W. R. 8 P 6 (1875). 

18 ) I. L. R. 21 Bom. 876 (1896). 

(9) L. R. 2 I. A 7 at pp. 14 & 16 (1874). 

(10) I. L. R. 27 Cal. 44 (1899). 

(11) I. L. R. 27 Cal. 649 (1900). 
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iu a Bound state of mind and in enjoyment of 
my seneea make a gift of the entire village 
Dwarkapur Nankdr iu tappa Asuari and half of 
the village Telpurwa iu tappa Pachhar to l^usam- 
mat Dhaumati, my first wife, the eutire village 
Doharia Khurd iu tappa Batijarha and half of 
Mauza Telpurwa aforesaid to Musammat Suraj- 
maui, my second wife, aud half of Mauza Jadila 
Jot, t.c., an eight auua share iu it, in tappa 
Barikpar to Musaipma^ Sarsuti, my daughter- 
indaw, out of the aforesaid property without 
consideration ou the conditions that during my 
lifetime I shall remaiij iu possession of the said 
property as heretofore, and my name shall re-« 
main recorded iu respect of it in the public 
records and the Musamuiats aforesaid shall be 
maintained by me, that after my death they 
shall under this document get their names 
recorded iu the public recoids iu respect of their 
respective propeities .given to them and remain 
iu possession as owneis with propiiotuiy powers ; 
aud that if jieichance I have a mule issue heie- 
after, this deed of gift shall be eonsideicd null 
aud void as agaiast him.” 

The words translated “as owners with 
proprietary powers ” are in the original 
main via khud ikhtiyar. The Appellants 
contend that these words are amply 
sufficient to confer ai? alienable estate. 
The Respondents on the other band 
contended, and the Courts below have 
held, that under these words the lady 
took no more than the ordinary estate 
of a Hindu widow, which is inalienable 
except in special conditions which are 
not alleged to exist in this case. 

After the death of her husband Mu- 
sammat Surajmanl entered into possession 
of the property given 'Jto her and has . 
purported to dispose of it by Will in 
favour of her brother. Ram Narain Ojha. 
The present suit is brought by the Plain¬ 
tiffs (Respondents) as heirs of Ishwar 
Nath and of Surajmani for a declaration 
that the latter was incompetent to exe¬ 
cute the said Will, and it is against the 


decision in their favour that this appeal 
is brouglit. The effect of the word 
malik in testamentary gifts has been 
often discussed in cases decided In the 
different Courts iu India where there 
has been apparently some fluctuation of 
opinion. Fur instance,. since this case 
was decided in the High Court of Alla¬ 
habad, the same*Court; differently con¬ 
stituted, has refused to follow it and* 
expressed the opinion that the words in 
question passed the absolute estate, 
Padant, Lai v. Tek Singh (1). 

In the present case the Subordinate 
Judge seemed to recoguizs that the trend 
of the decisions of the Calcutta Courtib 
was opposed to his view, but felt bound 
to follow what he thought was the result 
of the Allahabad cases, which were bind- 
iug upon brui. 

In Kdlluny Kooer v. Luchiilee'Ptt shad 
(2) decided iu 1875, Mitter, J., in dealing 
with the case of a Will where the donees 
were the widow and daughter of the 
testator, and the word "mahk"\&s used, 
thus expresses himself (at p. 396);— 

" As far as the words go, I think it is plain 
that the testator intended to urake an absolute 
gift of his propcity iu favour of his v\idow aud 
daughter. He say8*that after his death they 
shall be (maliks) proprietors aud his eutire estate 
shall devolve upon* them. In Jotendro Mokua 
Taijovc. v (.lancndro Mohun 2\if/ofc (3) the Judi¬ 
cial Committee si\y (at p. 366) i 'If au estate 
were given to a mau simply without express 
words of iuheritauce, it w'ould, iu the absence of 
a couflicliug context, can-y by Hindu law (as 
under the jiicbcut state of the law it does by 
will iu England) au estate of inheritance.' In 
the testumeutaiy instrument uuder our oousi- 
deration, fiom the context it does not appear 

(1) I. L. R. 29 All. 217 at pp. 221-2 
(1906). 

(2) 24 W, R. 395 (1875). 

(3) 13 W. R. 850 (1872). 
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that the testator intended a limited gift in 
favour of Bani Kooer and Uma Koocr. There¬ 
fore adopting the rule of construction above 
Quoted we must hold that the gift in question 
Was an absolute gift unless it can be shewn that 
by the Hindu law gift to a female means a 
limited gift or carries with it the effect of creat¬ 
ing an estate exactly similar to the 'widows’ 
estate* under the law of inheritance. I anf not 
Aware of any such provision in the Hindu law 
nor have we been referred to any authority in 
support of it.” 

The question as to the effect of the 
word main came before this Board In 
1897 In the case of Lalit Mohun Singh 
Roy V. Chukkun Lai Roy (4). The 
donee In that case was a man but the 
.principles of Interpretation laid down 
were of general application. Referring 
to the donee the testator said:— 

^ t Ur 

If DO children are born to me » • . or 

if at the time of my death ’they wne not alive, 
then . . • my nepheW . , , • becoming 

on my death my sthalabhishikta and becoming 
owner maltk of all my estates and properties, &c . 
shall, remaining my sthalabhishikta, obtaining 
the management of the Iswarshebas . . 
enjoy witl? son, grandson, and so on in succes¬ 
sion the proceeds of my estate . . . The 
minor, on reaching majority, shall exercise owner¬ 
ship (malikatwa),over all the properties.” 

In delivering the judgment Lord Davey 
at p. 88 says: *’ 

“ It was not disputed , , that the son of 
the teetator if there had been one, or his daugh¬ 
ter, if there had been one, would have tsrkeu 
au absolute heritable and alienable estate . , 

. For was it disputed that the words of gift 
to the Appellant were such as to confer on him 
also an heritable and alienable* estate. The 

I 

words ‘ become owne. tiialil of all yiy estates 
and properties' would, unless the context indi¬ 
cated a different meaning, be sufficient for that 
purpose even without the words ‘ enjoy with 
sou, grandson, and so on in succession ’ which 
latter words are frequently used in Hindu wills 

(4) L. R. I. A. 76: b c. I. L. R. 24 
Cal. b34 (1897). 


and have acquired the force of technical words 
conveying au heritable and alienable estate.” 

This case seems to adopt and apply 
the same view of the word malik as was 
taken in the Calcutta case in the Kollany 
Kooer V. Luchmee Perskad (2) above 
cited, with the result that in order to 
out down the full proprietary rights that 
the word Imports E^mcthing must be 
found In the context to qualify it. No¬ 
thing has been found in the context here 
or the surrounding efroumstanoes or is 
relied upon by the Respondents but the 
fact that the donee is a woman and a 
widow, which was expressly decided in 
the last-mentioned case not to suffice. 
But while there is nothing in the context 
or surrounding facts to displaoe the pre¬ 
sumption of absolute ownership implied 
in the word maltk, the context does seem 
to strengthen the preeumptlon that the 
intention was that malik should hear its 
proper technical meaning. It is to be 
observed that the gift to the testator's 
daughter-in-law, Musammat Saraswati, is 
made in precisely the same terms. The 
learned Counsel for the Respondents was 
unable to adduce any reason for holding 
that in her case the gift should be out 
down to anything less than a full pro¬ 
prietary right, and, if this be admitted, 
the Respondents have to contend for two 
contradictory Interpretations of the same 
phrase. 

In the result, therefore, With the 
greatest respect for the learned Judges 
in the Courts b<plow, their Lordships are 
unable to agree with their decision. 
Their Lordships will humbly advise Hls 
Majesty that the appeal be allowed and 
the decrees of both ‘Courts below dis- 


(2) 24 W. R. 896 (1876). 
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charged and instead thereof the suit 
dismissed with costs in both Courts. 
The Bespondents 'will pay to the Appel¬ 
lants the costs of this appeal. • 

Solicitors: Mettn. Pyke, Parrott d: Co. 
for the Appellantl. 

Solicitors : ife$n i. Otborn Jmkyn S 
Son for the Bespondents. 

• • 4pp<al allowed, 

[CIVIL APPELLATE JURISDICTION ] 

Appeal from Obiqinal Civil Jdrisdiction. 

Appeal No. 2 of 1907. 

Maclean, C. J. 

Habington, J. 

Fletoher, j. Ksbitish Chandra 

*1907. Acbarjya Chowdhurt 
Heard, 18,19, 201 • v. 

«fc 21, November. Radbika Mohun Roy. 
Judgment, 

6, December, j 

• 

Adminiitrator pendente lite, position oft 
after suit — Interference—Executor de son tort 
—Applicability of principle to Hindus. 

On the teiruination of the appointment 
of an adminiitrator pendente lite t» res¬ 
pect of the property of a Hindu, if he 
continues to hold and deal with the pro¬ 
perty in the tame way as he did prior to 
the date when his appointment came to an 
end he can be sued as a quasi executor de 
son tort. 

This was an appeal from the judgment 
(vide 10 C. W. N. 666) and decree of 
Bodilly, J., preferred by one Kshitisb 
Chandra Aoharjya Chowdhury who was 
substituted in the presence of the Plaintiff 
as Appellant by an ordeY of the High 
Court. 

The facts material to the report are 
as follows ;— , 

One Dakshiua Mohun Boy, who died 
on 6th June 1901, borrowed, not long 


before bis death, from his brother Ra¬ 
dbika, the' Plaintiff in the present 
litigation, a sum of Bs. 10,000 After 
the death of Dakshina tno Wills of the 
•deceased were sought to be set up— 
one of 2nd May 1901, propounded by 
Radhika and the other of Slat May 1901, 
propounded by other two brothers— 
and suits were instRuted. Radhika and 
Dakshlna’s widow entered caveats to the 
Will of Slat May and the brothers and 

Dakshina’s widow ’ entered caveats in 

• 

respect of the Will of 2nd May. Mr. 
Beeby was on the 25th July 1901 ap¬ 
pointed administrator of the property 
pendente lite and the suit respecting the 
Will of Slst May was determined on 
10th March 1903, the Court 6ndlug it 
to be a forgery. On 2l8t May ''i503 
Mr. Beeby i^as appointed administrator 
pendente Ute iu respect of the suit re¬ 
garding the *Will propounded by the 
Plaintiff Radhika, and he continued in 
that appointment till 8th December 1903 
when he was discharged and Mft Shelly 
Bonnerjee was substituted in his place, 
This suit was settled on 22nd March 1904, 
Radhika receiving Rs. 50,000 from the 
widow to withdraw ^the Wifi, and an order 
to that effect was made in the action, 

The present suit for the recovery of the 
above Rs. 10,000 was Bled In the District 
Court of Allpore, on 13th January 1904, 
and on the application made by the De¬ 
fendant, Mr. Bonnerjee, on 19th December 
• • 

1904*, describing himself as administrator 
pendente lite, was removed to the High 
Court. An order for amendment of the 
plaint by adding an alternative claim 
against Mr. Bonnerjee as a quasi exe¬ 
cutor de son tot t was obtained from the 
Court of first instance by the Plaintiff 
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Kadhika, bub through some mistako the 
amendment did not appear oh the record. 

Messt s. Gat th and Chackravat ti for the 
Appellant —Mr. Bonnerjee could not be 
sued as administrator pendente lite, his 
rights as such having come to an end 
with the end of the litigation in connec¬ 
tion with the Will of 2nd May. If he 
continued to deal wifli the property after 
that, then the question is whether he 
could be sued as an executor de ion tort. 

I submit he could not be sued as ai^ 
executor de son tort. The principle of 
executor de son tott of the English law 
is not applicable to Hindus. 

Messrs, S. P. Sinha and C. R. Das 
for the Kespondent.—The decree was 
against the estate and so the administra¬ 
tor/jent/rniecame in. He was as a 
matter of fact an administrator pendente 
lite when this suit w&s 61ed. If he is not 
liable as administrator pendente lite, he 
is liable as executor of his own wrong. 

An administrator pendente lite may be 
in the same way as a General Adminis¬ 
trator. A creditor can bring an action 
against an administrator pendente lite 
for a debt [/n re Toleman Westwood v. 
Booker (3)], A creditor cannot sue an 
executor named in the Will unless he 
has administered the estate or obtained 
probate. [Mohamidu Mohidetn Hacjjiar 
V. Pitchey (4)]. 

I can sue administrator pendente lite 
in possession apart from the question 
whether be was adminIstraW pendente' 
lite or not {Magaluti Garudiah v. 
Narayana Rungiah (2^]. 

Mr. Garth in reply. 

C. A. V. 

(2) I. L. It. 3 Mad. 396 (1881). 

(3) [1897] 1 Oh. 866, 

(4) [1894] A. C. 437. 


Baohika Mohdn Roy. 

The JuDQHBNT OF THB CouRT was as 
follows:— 

Maclean, C. J.—This is a suit by one 
Rtfdhlka Mobun Boy to recover from the 
estate of his deceased brother, Dhakbina 
Mohun Boy, who die(f on the 6th June 
T901, the sum of Its. 13,000 and interest. 
The Defendant in the suit was Mr. 
Bonnerjee, who is a member of the Bar 
and the Official Receiver of this Court, 
and who was appointed administrator 
pendente lite to the estate of Daksbina. 

The case of the Plaintiff is that on 
the 2nd of May 1901 Radbika lent his 
brother Daksbina, who was speculating 
at the time in Government paper a 
Government note for Rs. 10,000 bis case 
being that Daksbina required this note 
in order that he might deposit it with 
bis bankers as cover for any differences 
in his speculations in such paper, The 
rest of the claim is made up of the fol¬ 
lowing alleged loans:—on the 16th of 
May 1901, Rs. 1,500; on the 19th of May 
1901, Rs. 200; on the 5ch of June, 
Rs. 1,000; on the 6th of June 1901, 
Rs, 200; and on the 8th of June 1901, 
Rs. 100. The Plaintiff says that Rs. 1,000 
was advanced for the purpose of paying 
off the doctors who had attended Daksbina 
during his last illness. 

The case of the Defendant is that at 
the time of the institution of the suit 
he was no longer administrator pendente 
lite and he, at the instance of the widow 
of Daksbina, submits as a matter of law 
whether the %ult la maintainable as 
against him. It is, however, conceded 
that after Mr. Bonnerjee ceased to be 
administrator pendente lite be continued 
to hold and deal with the property pre¬ 
cisely in the same way as he did prior 
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to the date whep hie appointment as 

administrator pendente lite came to an 

• 

end. Mr. Bonnerjee has not appealed 
but the appeal has been conducted by the 
person beneficially interested in the 
estate, vho in the presence of the Plain¬ 
tiff was substituted as Appellant by an 
order of this Court.* “His case on the 
merits is that, as this is a claim against 
a dead man's estate, it must be most 
strictly proved by the Plaintiff, and that, 
as the Plaintiff is apparently not a very 
reputable gentleman, the Court cannot act 
upon his story without adequate corrobora¬ 
tion.* It appears in these circumstances 
that an application was made to the Court 
of first instance to allow the plaint to 
be amended by adding an alternative 
claim against Mr. Bonnerjee as a qmti 
executor de son to)t ; and that application 
was granted by the Court of first ins¬ 
tance, But BO far as the record shows 
the amendment never seems to liave 
been made. This would appear to in¬ 
dicate some carelessness on the part 
of those who were responsible in the 
matter. 

It would be, perhaps, convenient 
before dealing with the merits, to deal 
with the question of whether Mr. 
Bonnerjee can be sued as a quasi executor 
de son tort. 

The contention of the Appellants is 
that as the Indian Succession Act does 
not apply to Hindus, and the sections 
of that Act dealing with tRe quesMon of 
an executor de son tott have not been 
incorporated into the Hindu Wills Act, 
the fact of their pot having been so 
incorporated indicates that the principle 
was not to apply to the estate of Hindus : 
Mr. Justice Phoar In Jogender Nnrain v. 


Emily Temple (1) held,—I need not re¬ 
peat the passage cited by Mr. Justice 
Bodllly,—that a creditor here, as in 
England, might sue a person who is deal¬ 
ing with the assets of the deceased : and 
I findjn the case of Magaluri Oarudiah 
V. Narayana Rungiah (2) the following 
passage at page 363 :—“ The question as 
to whether or not there has been mis¬ 
joinder depends on the answer to the 
•question whether or not the Appellants 
have so conducted themselves in respect 
of the property of the deceased, that a 
creditor is entitled to sue them as quasi 
representatives of the deceased. It is a 
common feature of Hindu and English 
law that persons who take the prf\,n»jty 
of the deceased person subject themselves 
to liability fo^ the debts of the deceased, 
A person wljo Intermeddles with the 
estate of a deceased person is known 
to English law as an executor de son tort, 
and in that character an action will lie 
against him for a debt due by the de¬ 
ceased, and where there are several co¬ 
obligors be may be sued as a co debtor.” 
One of the Judges who "was a party to 
that decision was^a Hindu Judge of 
great experience, and he says :—“ It is 
a common feature*of Hindu and English 
law that persons who take the property 
of the deceased* person subject them¬ 
selves to liability for the debts of the 
deceased.” case was decided in 

the year 1^81, and so far as I am aware 
the principle involved In that decision 
has not been subsequently challenged. 

I, therefore, agree with the Judge in the 
Court of first instance that the suit can 
properly proceed against Mr, Bonnerjee. 

(1) Ind. Jur. 3 N. S., p. 235 (1867). 

(2) I. L. R. 3 Mad. 359 (1881), 
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I now pass to the merits and I will 
deal with each item separately. 

As regards the claim for Rs. 10,000, 
is there sufficient corroboration of the 
Plaintiff’s story 1 I agree with the Court 
of first instanc'e that there is. Before the 
2nd of May of 1901 there had been 
transactions between the brothers of a 
character practically similar to that now 
under discussion : and the story of the 
PlaintifF gains very substantial support' 
from the Government promissory note 
Itself. The promissory note shows that 
it was undoubtedly the property of 
Radhika, that It was endorsed over to 
his brother Dakshina; and the Bankers’ 
Bovli'.'Shows that it was on the 2nd of 
May 1901 paid by Dakshlua Into his loan 
account at the Bank< Dakshina was only 
credited in that account with Rs. 1,000 
in respect of the Rs. 10,009 Government 
note; the balance was apparently held 
by the Bank as cover for the speculation 
In Government paper in which Dakshina 
was then concerned. The suggestion 
that the trapsaction was an out and out 
sale by RadWka to Dakshina seems to 
me to be one that'is not supported by 
the evidence in the case. We have 
further the feature that this claim was 
treated by the then administrator pen¬ 
dente hie as a debt due from the estate ;— 
In annexure B. of Mr. Beeby’s affidavit of 
valuation (he was then •administrate!; 
pendente hit) Radhika appears as a credi¬ 
tor of the estate to that extent. Upon 
this question of fact I agree with the 
view taken by the Court of first Instance 
that the Plaintiff has proved his case 
as regards the Rs. 10,000. I now pass 
to the other items. 

J will deal first with the alleged loan 


V. Radhika Mohun Rot. 

of Rs. 1,000 on the .5th of June 1901. 
The Plaintifi'’8 ease is that this sum was 
advanced to pay the doctor’s fees. It 
is a feature of this part of the case that 
presumably the doctors have been paid, 
for they have made no claim against 
this estate. The question then is who 
paid them 1 If keems pretty clear that 
at this time there was no money In 
Dakshina’s bouse, and as the doctors 
appear to have been paid, if the Plain¬ 
tiff did not advance the Rs. 1,000 to pay 
them, it is difficult to see where the 
money came from. We think there Is 
sufficient corroboration of the Plaiatifi’s 
story in respect of this claim for 
Rs. 1,000; at any rate, there is not 
sufficient to warrant us in saying that 
the conclusion of the learned Judge was 
wrong on this point. 

I now pass to the sum of Rs. 1,500 
which is alleged to have been advanced 
on the 15th of May 1901. The evl- 
dence of corroboration does not appear 
to us to be sufficient. According to the 
Plaintiff he drew a cheque for this sum 
payable to one Sarat Chandra Bbatta- 
cherjee. The Plaintiff was asked why 
this cheque was not drawn in favour 
of bis brother Dakshina. The suggestion 
is, as the Plaintiff says, " My brother 
wanted cash from me. Ho asked me 
to get it cashed.” That cheque is not 
put in nor is R^dhlka’s pass book: apd, 
except the oral statements of the Plain¬ 
tiff and one Annada Charan Shomaddar 
who was Dakshina’s amlab, both of whom 
are witnesses who were discredited by 
the Court of first Instance, there is noth¬ 
ing to shew that this money ever reach¬ 
ed Dakshina. Reliance has been placed 
upon the evidence of Rrosonna UooijjaT 
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Roy. But his evidence comes to noth¬ 
ing more than this, that he heard ,a 
conversation at some Railway Station, 
between the two* brothers in which 
Dakshiua asked Radbika for a loan of 
Rs. 1,500. He says he did not see the 
money paid by ^Radhika, but that 
Dakshina told Annada to go and get it, 

I do not think that is a sufficient cor¬ 
roboration to substantiate the claim 
against a dead man’s estate, the more so 
as the Court of first Instance does not 
treat either the Plaintiff or Annada as 
reliable witnesses. We, therefore, think 
that th*e claim for this sum of Rs. 1,500 
ought not to be allowe’d. 

As regards the alleged loan of Rs. 200 
on the 19th of May 1901, It is not 
suggested that there i» any corroboration 
whatever. We, therefore, cannot allow 
it. 

As regards the sums of Rs. 200 and 
Rs. 100 alleged to have been advanced 
on the 6th and 8th June 1901, for 
funeral expenses, except the fact that 
at the instance of the Plaintiff these 
sums were entered by Annada Shomoddar 
in the household books of Dakshina there 
islreally no corroboration. 

As the Judge in the Court of first 
instance says that be cannot act on the 
Piaintifi’s evidence without corroboration 
and that Annada Shomoddar gave bis 
evidence in a most unsatiefscctory manner 
and as regards a portion of, it was un¬ 
doubtedly lying, I do not think that 
these claims should have been admitted. 
They must be disallowed. 

There is only one cJther small point. 
It was suggested that as these monies, 
other than the Rs. 10,000 were advanc 
In Calcutta the Allpore;[Court had 


V. Radhika Mohdn Rot. 
jurisdiction to deal with the case. I 
need not say anything about this as 
Ii|r. Garth in reply, conceded that there 
is nothing in it. 

, The appeal, therefore, fails as regards 
the claim for Rs. 10,000 ahd Rs, 1,000 
and succeeds as regards the balance of 
Rs. 2,000. There will be, therefore, a 
decree for Rs. 11,000 with proportionate 
interest. 

*A8 each party has partially succeeded 
there will bo proportionate costs of this 
appeal. 

Messrs. B. N. Basu <fe Co., Attorneys 
for the Appellant. 

Mr, M, N. Dutt, Attorney for the Res¬ 
pondent. ' • 

J. C. M. 

• _ 

[CIVIL re^isjonal’jurisdiction.] 

Rule No, 2530 of 1905. 

Henderson, J. The Admini-strator- 

Mitra, J. General of Bengal, 

1905. Petitioner, 

Heard, v. 

2, August. The Land Acquisition 
Judgment, I CollhctoiI, 21-Perge., 
22, August.) *bppo8ite Party. 

Land .icqnisiiion A^t {I of IS {\) 

— Avoard—Application for reference to the 
Ciril Court— CoUrctor's order refusing—Judi¬ 
cial order—nigh Couit's power to revise. 

In rejecting an application made under 
seer. IS, .cl. (1) *6f the Land Acquisition 
Act asking Jor a leference to the Civil 
Court, the Collector acts judicially, and 
his order is subject to revision by the High 
Court, 

E;iRA V. Secretary of State (1) refer¬ 
red to. 

(1) 9 C w. N. 454 ; s. 0. I Li R, 32 
Cal. 605 (1905). 


31 
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This was a rule granted on the 17th 
of July 1905, against an order of Babu 
Bangsidhar Banerjee, Deputy Collector, 
under the Land Acquisition Act, for the 
24-Pergnnnah8, dated the 23rd of Febru¬ 
ary 1906, refusing to refer the matter to 
the Civil Court und^r sec. 18 of the Act 
on the ground of limitation. 

The facts of the case are as follows:— 

It appears that under declaration 1G21 
L. R., dated 11th March 1902, tlio 
Seven Tanks Estate belonging to (he lato 
Nundo Lai Mullik was acquired by Go¬ 
vernment on payment of Rs. 1,35,000. 

On the 4th December 1903 at the 
time of making over possession of the 
^tfate to the Commanding Royal Engi¬ 
neer, Ishapore Factory, it was found that 
outside the wall of the garden was 
tenanted land comprised in the Seven 
Tanks Estate, but to the tenants no 
compensation had been paid for their 
huts. In order to legalise the acquisition 
of this plot and to pay compensation to 
the tenants for their huts, etc., a separate 
declaration, dated 30th July 1904, was 
published. 

Notices purporting to have been Issued 
undtr gees. 9 and 10 of the Act were 
Issued to the Administrator General as 
tenure-holder and Srlmatl Matanginl Dasl, 
zemindar, requeiting’ them to appear and 
file statements of claim on 16th Septem¬ 
ber 1904. This notice was, howeyer, 
actually served on the Administrator- 
General on the 9th September, The 
Administrator-General did not enter ap¬ 
pearance and, after adjournment, award 
was made on the 2Cth September 1904, 
Rb. 40 being awarded to the zemindar, 
Srhnati Matangini. No notice of the 
award, as required by sec. 2, sub-sec. (2) 


The Land Acquisition Codjleotob, 

of the Act, was however given to the 
Administrator-General. Subsequently on 
the 16th October 1904 the Administrator- 
General having got information from 
other sources appeared and on his re¬ 
presentation the Collector fixed the lit 
of November within which to file bis 
objections. The matter was heard by 
the Collector on the 17th November. 
On the Ist December the Collector en¬ 
dorsed an order on the back of the 
petition of the Administrator-General, 
rejecting it on the merits, and this order 
was communicated to the applicant on 
the 14(h December. On 23rd February 
1905, a petition was presented by the 
Administrator General praying for a copy 
of the award and of the order passed 
on the statement of claim of Ist Novem¬ 
ber 1904 and tliat the matter might 
be referred to the Laud Acquisition 
Judge and that 3 weeks time might be 
allowed witliin which to file objections to 
the award, , 

The Collector rejected the application 
for a reference on the ground that as it 
was presented after the lapse of tix 
weeks from the date when the award of 
2Gth September 1904 was communicated 
to the Administrator-General or even 
from the date when the order on his 
statement of claim of Ist November 1904 
was communicated to him. 

The Adndnistrator-General thereupon 
presented this appllcatiou for the revi¬ 
sion of thd Collector’s Older and obtained 
this rule. 

Mr. JIM and Babu Oantsh Ohvndra 
Chander for the Betitloner. 

Mr. O’Kinealy (ddvocale General) and 
Babu Ham Chat an Mitra for the Opposite 
Patty. 
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The Judgment op the Court was as 
follows:— 

The proceedings before the Collector 
in this matter were marked with \he 
greatest irregularity. The declaration 
under sec. 6 of Act I of 1894 is dated 
the 30th July 1904 and it was for the 
acquisition of 9 bighas, 10 cottas and 
odd chittacks, lAor^ or less, of land 
within defined boundaries and not of the 
interest of any particular person or 
pereons in occupation of it. A plan of 
the land had been made before the de¬ 
claration. The Collector was bound to 
cause a public notice to be given under 
sec. • 9, sub-sec. (1) of the Act, in¬ 
viting claimants to compensations for 
all inttresti in the laud, and under 
sub sec. (2) such notice should be pub¬ 
lished not earlier than 15 days before 
the date fixed for the persons interested 
to appear and claim compensation. The 
notice in the present case was not publish¬ 
ed before the 26th August 1904, though 
the first day fixed for the^ hearing of claims 
was the 8th September. The notice on 
the Adrainlstrator-Ceneral of Bengal was 
served on the 9th September, the date 
for presenting claims being the 16th 
September. The notice again was not 
such as is prescribed by sub sec. (2) of 
sec. 9, It did not require the Adminis¬ 
trator-General to state the nature of 
his interest in the laud to be acquired 
and the amount and particulars of his 
claim to compensation but it expressly 
stated that the price of two of the 
plots bad already been given and no 
further compensation was payable. The 
notices issued under sec. 9 were clearly 
bad and were not served in due time. 
On the 26th September 1904 the Coi- 


WEEKLY NOTES 243 

The Land Acquisition Colleoxor. 

lector made his award under sec. 11 of 
the Act. * The Administrator-General 
was unrepresented on that day. But 
the award was not in accordance with 
•the requirements of sec. 11. It con¬ 
tained no statement of the compensation 
which in the opinion of the Collector 
should be allowed for the land and there 
was no proper ap*portionment of such 
compensation. The case made for the 
Collector is that the Government had 
•already acquired the right which the 
Administrator-General had in the entire 
land. The Administrator-General denies 
it. The proper award to make under 
sec. 11 would have been one which 
would contain a statement of the com¬ 
pensation for the lands and if the Ad¬ 
ministrator-General’s interest had passed 
to the Goverviment the amount payable, 
in the opinion of *the Collector to the 
Administrator General on apportionment, 
sliould have been stated as payable to 
the Government. No notice of the 
award as required by sec. 12, sub-sec. (2) 
was given to the Administrator-General. 
The Administrator-General came sub¬ 
sequently to know of it bn enquiry by 
him, r.f., on the l^th October 1904. 

Though the award was made on the 
2Gth September* and according to the 
contention before us the Collector’s ad¬ 
ministrative functions under Part II of 
the Act, except as to taking of posses¬ 
sion, ceased on that date, the Collector 
on the 11th October on the representa¬ 
tion of the Administrator-General allow¬ 
ed time up to the Ist November fol¬ 
lowing to file his statement of claim. 
The Collector had taken possession on 
the previous day. It is iuconceivable 
how if his administrative functions had 
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ceased the Collector could on the 11th 
October allow time up to the Ist Novem¬ 
ber to file a statement of claim, having 
already made and filed hla award under 
secs, 11 and 12 of the Act. The state¬ 
ment of claim was actually filed on the 
the Isi November, it was duly received 
and the 17th November was fixed for 
hearing. The matter was heard by the 
Collector on the 17th November but no 
order was made until the 1st December 
following when the- Collector endorsed 
on the back of the petition of the lat 
November his order apparently in the 
absence of the A<lministrator-General 
to the eQect that the latter was not 
entitled to any compensation, his rights 
having already been acquired by the 
Gfrv^'nmont. The petition was rejected 
not on the ground of the absence of 
power of the Collector to re-open the 
proceedings, but on the -merits of the 
Admlnistrator-Generars claim, the Col¬ 
lector coming to the finding that the 
laud had already been acquired by the 
Government. The Administrator-General 
received notice of this order on the 14th 
December ^^y the Collector’s letter of 
that date. 4t is quite clear from the 
proceedings that thfi Collector did not 
think his award of the 26th September 
to be final. It had the character of 
finality on the 1st December when the 
Administrator-General’s claim for com¬ 
pensation was refused on adjudication 
on the merits of his ciakir. It is also 
quite clear that there wore grounds of 
dispute as to apportionment between the 
Government and the Administrator- 
General which might legitimately be the 
subject of adjudication by the Court 
under Part 111 of the Act. 


[voL. xii 
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Under sec. 18 of the Land Acquisition 
Act any person interested may require 
that the matters co'vered by the award 
bp referred by the Collector for the 
determination of the Court provided 
that the application is made, if the 
person was present or represented before 
the Collector at the time when be 
made the award,, within 6 weeks from 
the date of the Collector’s award, or 
in other cases, within 6 weeks of the 
receipt of the notice under sec. 12, 
sub sec. (2) or within 6 months from the 
date of the Collector’s award, which¬ 
ever period shall first expire, 

No notice as required by sec. 12,. cl. 2 
of the Act In oasfs where the persons 
Interested are not present personally or 
by their representatives when the award 
is made, was, as we have seen, served 
upon the Administrator-General. 

On the 23rd February 1905, the Peti¬ 
tioner applied under sec. 18 (2) for a 
reference to the Civil Court but the Col¬ 
lector by his order of the same date 
refused to refer the matter on the ground 
that the application had been made more 
than G weeks after the date of the com¬ 
munication of the order of the 26th 
September to the Petitioner. Upon that 
a rule was issued to the Collector to show 
cause why the order of the 23rd Febru¬ 
ary should not be set aside. 

If the period allowed by the proviso 
to sec. 18 of the Act for presentlog a 
petition for reference to the Court be Cal¬ 
culated elther.from the 26th September 
or the 14tb December allowing 6 months 
in the first case and 6 weeks in the 
second case, the application for refer¬ 
ence was in time. Besides the delay, if 
any, in applying for a reference was 
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entirely due to the irregular mode In 
which the CoUeotor conducted his pro¬ 
ceedings. 

But it seems to us that the Collector 
aving allowed his award of the 26tli 
September to* be re opened, an award 
made in his administrative capacity, and 
notice of his final order having been 
given on the 14lh December by a letter 
which should be taken to be a notice 
under sec. 12 of the Act, the Adminis¬ 
trator-General was entitled to 6 weeks* 
time from the latter date to file his ap¬ 
plication for reference. 

Assuming, however, that the Collector’s 
preoeedings after the filing of the award 
on the 26th September were nob warrant¬ 
ed by the law, and that he was incom¬ 
petent to re-open his original award, the 
Administrator-General could make his ap¬ 
plication for reference with 6 months 
of the date of the original award. In 
either view of the case the Collector was 
bound, as enjoined by sec. 18, to initiate 
the judicial proceedings contemplated by 
Part III of the Act. 

The next question which arises is whe¬ 
ther this Court has jurisdiction under 
sec. 622 of the Code of Civil Procedure 
or sec. 16 of 24 and 25 Victoria, C. 104 
to interfere. 

It is admitted that up to and includ¬ 
ing the time of making his award the 
Collector was in no sense a judicial officer 
and that the proceedings before him were 
not judicial proceedings \Ezra v. Secretary 
of State (1)J and however irregular his 
proceedings were, we cannot interfere with 
his award made under sec. 11 of the Act. 

But when an application Is made to 

(1) 9 0. W, N. 454 ; a. o. I. L. R. 32 
Cal 606 (1905). 


the Collector requiring him to refer the 
matter to the Civil Court, the Collector 
may have to determine and, it seems 
to us, determine judicially whether 
the person making the application was 
represented or not when the award was 
ma(je, or whether a notice had been 
served upon the applicant under sec. 12 
(^) and what period of limitation applies^ 
and whether the application is under the 
circumstances rqade within time. The 
Collector’s functions under Part III of the 
Act are clearly distinguishable from those 
under Part II. Part III of the Act 
relates to proceedings in Court. In our 
opinion the Collector in rejecting th» 
application was a Court and acting judi¬ 
cially and his order is subject to .revision 
by this Court. ^To hold otherwise would 
bo to glvef finality to an award under 
sec. 11 e'ven in cases in which the Collec¬ 
tor acts irregularly and contrary to law 
and then refuses on insufficient grounds 
to make a reference under Part III of 
the Act. The party aggrieved may be 
left without remedy which is implied by 
a judicial trial before the Judge. 

An attempt was made before ui to 
show that the antiro piece of land now 
acquired had already been acquired under 
a previous declartition by the local Govern¬ 
ment and the Administrator-General had 
received his share of the compensation. 
This however is a matter to be decided 
by the Judge on a reference and we 
cannot express any opinion on it. 

We, therefore, make the rule abiolute 
and set aside the Collector’s order of the 
23rd February 1905 and direct him to 
proceed according to law. The opposite 
party must pay the Petitioner’s costs 
which we assess at 5 gold mohurs. 

N. G. Euh made absolute. 
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Rev. No. 1337 of 1907. 


Rampini, J. 
Sharfuddin, J, 
1907. 

3, December. 


Liakat Hossein, 
Petitioner, 

V. 

The Emperor, 
Opposite Party. 


Criminal Procedure Code {Act V of1898), 
sec. Jj.87—Applicahility U> Presidency Magis¬ 
trates—Indian Penal Code (4c< XLV of 
1860), sec. 188—Retrial, High Court when 
to order. 


Under sec. 1(81 of the Criminal Proce- ' 
dure Code the Chief Presidency Magis¬ 
trate has no jurisdiction to try a person 
for an offence under sec. 188, I. P, C., 

* for disobedience oj his own order. 

The terms of sec. J^87, Cr. P. C,, as 
conlaihed in the Code of 1898, are wide 
enough to include Presidency Magistrates. 

It is not ordinarily the duty of the 
High Court to order a retsidl of a person 
whose conviction is set aside hy the High 
Court on account of an illegality in his 
trial. 

When the conviction and the sentence 
passed upon an accused is set aside hy the 
High Court on, the ground that the Magis¬ 
trate who tried him lad no jurisdiction 
to do so, the order of the High Court 
setting aside the convict8,on and sentence is 
no obstacle to the accused being retried on 
the same charge at the instance of the 
prostcution. 


This was a rule granted on the 27th 
of November 1907, against an order of 
Mr. D. H. KIngsford, Chief Presidency 
Magistrate of Calcutta, dated the 4th of 
November 1907, convlotlog the Peti¬ 
tioner under sec. 188, I. P. C, and sen- 
tenoln'g hltn to six months’ rigorous im- 
prisonment. 


The fadts of the case ao they are 
material to the report are shortly those:— 

On the 5 th October 1907, the Deputy 
Commissioner of Police, Calcutta, applied 
for an order under seo. 144, Criminal 
Procedure Code, prohibiting the Peti¬ 
tioner, Liakat Hossein,‘from addressing 
public meetings or forming and leading 
processions in the town of Calcutta. 
The Chief Presidency' Magistrate, Mr. 
KIngsford, issued a notice under sec. 144 
directing the Petitioner to refrain from 
leading, or taking any part in, processions 
and from holding or addressing meetings 
in Calcutta. 

On the 26th of October 1907, a 
Daroga of the Calcutta Police applied 
to the Chief Pretidency Magistrate 
for sanction to prosecute the Petitioner 
under sec. 188, Indian Penal Code, for 
disobedience of the order issued under 
sec. 144, C. Cr. P., by leading a procession 
in Bechoo Chatterjee's Street, Calcutta, 
on the 25th October 1907. The prose 
cution was sanctioned by the Chief Presi¬ 
dency Magistrate with the result that 
the Petitioner was tried by the same 
Presidency Magistrate and convlctsd 
under sec. 188, I. P. C., and sentenced 
to six months’ rigorous imprisonment. 
This rule was issued for setting aside the 
conviction and sentence. 

Mr. A. Chaudhuri and Babu Narendra 
Kumar Bose for the Petitioner. 

Mr. S. P. Sinha for the Crown. 

The Judgment of tee Court was as 
follows ;— 

This is a rule calling upon the Chief 
Presidency Magistrate of Calcutta to 
show cause why hie order, dated the 4th 
November 1907, convicting the Peti¬ 
tioner, Liakat Hossein, under sec. 168, 



vpi.. XII.] TUB CAliCmTA WKBBLY NOTES; 24? 


Liakat Hossbin V. The Ehfbbor. 

1. P, C., 'and. sentencing bim to aix 
months’ rigorous imprisonment, should 
not be set aside, on the ground that he 
had no jurisdiction to deal with a case 
of disobedience of his own order, in 
contravention of the terms of sec. 487, 
C. Cr. P. 

• • . 

The facts of the case are these: The 
Petitioner has been tried, under sec. 188, 
I. P. C., for disobedience of the order of 
the Chief Presidency Magistrate, issued* 
under sec. 144, C. Cr. P., directing him 
to yefrain from leading, or taking part in, 
prcessions along the public streets of 
Calcutta and from holding and addressing 
meetings in Calcutta. This order was 
issued by Mr. Kingsford, the Chief Presi¬ 
dency Magistrate, and subsequently the 
Petitioner was chpged with having dis¬ 
obeyed it, and, after being tried by the 
Chief Presidency Magistrate, he was sen¬ 
tenced to six months’ rigorous imprison¬ 
ment, 

A rule was asked* for by Mr. Chau- 
dhurl on the following grounds, namely, 
first, that the order, under sec. 144, C. 
Cr. P., was passed ex parte, and did not 
purport to have been passed In an emer¬ 
gency ; secondly, that the Petitioner was 
not allowed to show cause against the 
order; and, thirdly, that there is nothing 
on the record to prove that the disobe¬ 
dience of the order tended to cause a 
riot, or an affray, or ‘.danger to human, 
safety. 

'We heard Mr. Cbau^hurl in support 
of these pleas and considered the matter. 
But we did not think these pleas suffi¬ 
cient to justify Its in issuing a rule. It 
is not necessary for us to give our reasons 
for rejecting the three pleas cited above, 
because ^ome to ^be oopqluilop, after 


examining the proceedings, that a rule 
should be issued on another ground, 
namely, that the order under sec. 144, 
C. Cr. P., having been issued by the 
Chief Presidency Magistrate, he had no 
jurisdiction to try the Petitioner for dis< 
obedience of it, and that, consequently, 
his order, being in contravention of sec. 
487, C. Cr. P,, is without jurisdiction. 

Mr. Slnha appears before us to-day on 
behalf of the Crown and states that be 
has no cause to show against the rule 
being made absolute. But he prays that 
an order may be passed by us for the 
retrial of the Petitioner. 

We think that the learned Standing 
Counsel has taken a proper view »f the 
matter. It seems impossible to resist 
the conclusion that the Chief Presidency 
Magistrate^had, under s^o. 487, C. Cr. P., 
no authority to try a case of disobe¬ 
dience of his own order, because sec. 487 
expressly lays down that no Magistrate 
can try a case of disobedience of his own 
order. 

It appears to us that tl^p terms of sec. 
487, C. Cr. P,, as coutafned in the Code 
of 1898, are \llde enough to include 
Presidency Magistrates. The word in 
the section is ” magistrateand that 
must include a Presidency Magistrate, 
unless the definition of Magistrate ex- 
clndss Presidency Magistrate, which. It 
appears to us, it does not. No doubt, 
in the- Code of 1882, the provisions of 
sec. 487 were different, and 487 of that 
Code gave express power to Presidency 
Magistrates to try cases of disobedience 
of I heir own order. That section was 
modified in the Code of 1898, and no 
such power is given (n sec. 487 of the 
Code now in force. For these reasons we 



248 


THB CALCUTTA WEEKLY NOTES. 


(Vo,i. XII. 


Liakat Hobsein V. Tbb Emperoe. 
think that Mr. Kingsford’a order la with¬ 
out jurisdiction. 

We therefore make the rule absolute 
and direct that the Petitioner be set at 
liberty. 

Mr. Slnba asks us to order the retrial 
of the accused. We do not, however, 
think It la ordinarily our duty to order 
the retrial of any person, lint we will 
observe that the order we now pass 
setting aside the conviction and sentence 
la no obstacle, in our opinion, to the ac¬ 
cused being retried, if the prosecution 
thinks it advisable to retry him. 

* B. C. Rule made abiolute. 


[CRIMINAL REVISIONAL JURISDICTION.] 
Rev. No. 1141 or 19M. 


Caspkrsz, J. 
Chittt, J. 
1907. 

28, October. 


Raj KuMAfi Sinqha, 
j Petitioner, 


V. 

Tincowri Mazumdar, 
Opposite Party. 


Criminal Procedwe Code {Act V of 1898), 
secs. 195 (6), 4^1 and 440—Inunction to prose¬ 
cute — Applicatio?i • for revocation—Summary 
rejection leithout hearing, the applicant — 
Illegality. 

An application under sfc. 195 (6), Cr. 
P. C., for the revocation of a sanction for 
prosecution is made by way of appeal, and 
under sec. 4^1, Cr, P. C., such an appli¬ 
cation ought not to be summarily rejected 
without giving the applicant a reasonable 
oppoi tunity of being heard in support of 
the same. 


The provisions of sec. 440, Cr. P. C., 
do not apply to such a case. 

This was a rule granted on the 24th 
of September 1907, against an order of 
S. K. Ohoae, Sub-Deputy Magis¬ 


trate of Barrackpur, darted Ihe 16th of 
August 1907, granting sanction to the 
opposite party to prosecute the Peti¬ 
tioner under sec. I. Vr C., an appli¬ 
cation for the revision of which order 
was rejected by Mr. J. G. Gumming, Dis¬ 
trict Magistrate of the ^24-PergunnahB, 
on the Slat of August 1907. 

TI.3- facts of the case material to the 
report are briefly these ;— 

The Petitioner, Raj Kumar Slngha, 
brought a charge of assault against Tin¬ 
cowri Mazumdar, the opposite party, and 
another under sec. 323, I. P. C., whlph 
after a regular trial was declared to be 
intentionally false, Tincowri then ap¬ 
plied for sanction to prosecute Raj Kumar 
under sec. 211, I. P, C. A notice was 
issued upon Raj Kumar and after hear¬ 
ing his pleader, sanction was granted for 
his prosecution under sec. I. P, 0. 

The Petitioner then applied to the 
District Magistrate^ for revocation of the 
sanction. This application according to a 
standing order of the District Magistrate 
was filed before the Joint Magistrate. 
Subsequently the District Magistrate 
without giving an opportunity to the 
Petitioner being heard lu support of his 
application, summarily rejected the same 
by the following order:—“The applica¬ 
tion for the exercise of my power under 
sec. 195 (6), Cr..P. C., of revoking the 
'sanction given by*the Sab-Deputy Magis¬ 
trate is summarUy rejected,” 

The Petitioner moved the High Court 
against this order of the District Magis¬ 
trate and obtained this .rule. 

Mr. Chippendale (for Babu Hemendra 
Nath Sen) for the Petitioner. 

No one for the Opposite Party, 
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■•tf IS WITH PLBASUIIB THAT WB NOTH THAT Mil. 

Lalipohau Das, a leadin" vakil ot’ the Calcutta High 
Ooiirt, Las been appointed to nthclate on the Beiieh 
in the place of Mr. Justice Mookerjee during the 
period of the latter’s deputation. Mr. Ijaliu'dian Das 
has a good record behind him both at the Univcisity 
Hud as a vakil of the High Court. Ili.s TuL'ore 
Lectures on "Ailnvian, Dilnvian *and llipariau 
KifUhts” have spread ins fame as a learned lawyer 
beyond the Presidency of Hengal Tim work referred 
to is the standard Indian treatise on the subject. 
Mr. Das enjoyed a good practice and is a practical 
iMtyer of uiatnre experience. We are sure that the 
new Judge will be of valuable as.sistaiice to his 
colleagues in the interpretation of law. Cloaiities 
Bueh as decision, judgment, fairness and lirmne.ss 
are as essential on the Bencli as learning and expe¬ 
rience. We feel confident that the Mr. Justice Das 
will prove equal to the responsible position to whioii ho 
has been raised from the ranks of a profession which 
in the past has supplied judges who Imve unifurinly 
upheld the best traditions of the Bench. 


The Ma,D11AS public must BR OONaRATULATBO FOR 
the honour they have done to Sir Subraniania Iyer 
to whom both as a judge and a man such honour 
is due. A public meeting in. which aH sections 
of the commnuity, both Indian and European, 
joined hands and the Governor of the Province took 
part, not merely in a private capacity but in hla 
official capacity, is unique in itself. The occasion. 


moreover, is one of great jpublio Importance having 
regardT to the fact that the executive head of the 
Government came .to honour a retiring judge not 
for any subserviency but for independence and the 
other Stirling qualities of the mind and o'baraoter 
which are so essential In a judge. This is as It 
should be and it would be a happy day for India 
•ivhen other heads of administration would be as 
ready to honour a judge for his fearless devotion 
to duty as His Excellency the Governor of Madras. 
The qualities of Sir Subraraania Iyer that had 
won for him such public and also official admira¬ 
tion are thus described by Sir Arthur Lawley, His 
Excellency said " It lias been hard to know which 
of the qualities of Sir Subramania Iyer to admire 
most—the brilliancy of his Intellect, tJie profundity 
of his knowledge, the fearlessness of his courage, 
or the independency of his judgment.” That such 
a judge deserved a* public memorial and special 
recognition by.the State is beyond doubt. After the 
high public tubute pud to this great judge we 
liavo little to add Wo must, however, say that 
the appreciation of his career is not peculiar to 
Madras but is general tliroughout India 
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Emperor v Siranadu, 1 ,L. U. dO Mad. 469. 
Criminal Frocedure On'/f, sac. d07. 

A Sessions Judge* has no power to question the 
jury to give tlie reasons of their verdict when there 
is no ambiguity as the precise olfeiice of which the 
accused .ire convicted. 

DuUTTALOOR SULlUUYA v. Pauiojntam, I. L. R. 30 
Mad. 470. Civil Ftucedure Code, sec. 544- 

Ill an appeal by one of several Defendants whose 
case is coniinoa tlm whole decree can he set aside, 
although tlje latter arc not parties to the appeal. 

PiNDiPROLU V. PiNDiPROLu, I L. R. 30 .Mad. 486. 
I'ransjer of ProftUy Act, sec. 6. 

The right of a presumptive reversionary heir is 
incapable of transfer. 

Ohinnappa V. Robert Fischer, I. L. R. 30 Mad. 
497. Mtigtr—Debt—Decree, 

Where a landlord obtains a decree /or rent in It 

61 
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civil suit tbo (ioiit mergPB in the decree and further 
BUtnmary proceedings are illegal. 

Esthom V. VaMjATH, I. L, R. .30 Mad, ,500. Mort¬ 
gage — Sale. 

. A purchaser of a property sold In execution of a 
decree upon a .=implo mortgage has no right to t)ring 
a suit for possession against the porch,a.ser of the 
mortgaged property from the mortgagor (and wlio 
was not a party to the mortgage decree). 



Institutes ok Mussalhan Tjaw. A treatise on 
Persona' Law according to the Hauafite School, with 
reference to Original Arabic Sources and decided 
Cases from 1795 to 1906. By Nnwah A. F. M. Ahdur 
Bahmav, Banuter-at-Lavi, and Judge, Presidency 
Court of Small Causes, Calcutta. Thacker, Spink it 
Co. 

The present work is founded on tlie Droit Musul- 
man of Kadir Pacha, a work of liigh authority on 
Maliomedan law as it prevails in Egypt. This, it 
may be' premised. Is the Sinini-Hanafite law which 
is also the law governing the generality of Maho- 
medans in this country The Droit Musulman pur¬ 
ports to bo aTlode of Mahomedaii law (in its Sunni- 
Hanafite braiK'h) and was prepared under the 
auspices of tlie E.»yptian Goverjimout i5y a Council of 
leading I'lenias of the L'niverslty of A1 Ar.harin 
Cairo. The takes its name from the Presi¬ 

dent of this Council, Kadir Paclia, who was a .Judge 
of the mixed tribunal at Cairo So far as we are 
aware this is the only Code of Maliomedan law 
prepared on modern lines, and it does not 
speak much for the enterprise of tlie legal pro¬ 
fession of this country that no similar work has 
yet been undertaken in India. To the present 
author belongs the crkdit of doing tlie next best 
thing in the same line, in:., introducing this 
work ill India and adapting' it to the require¬ 
ments of the Courts and tlie profession in this 
country. To state' more particularly, what the 
autlior lias done in the present work is that he 
has not merely Iranslated the Egyptian Code into 
English imt under each proposition of law rendered 
into English he has noted the original Arabic sources 
from which it has been derived. The Arabic texts 
have been reproduced for purposes'of reference In 
an appendix. Further, he lias woven into the 
materials of the code the Indian case-law bearing 
on the subjects dealt wltli, He has also furnished 
references to the recognised English text books 
in use in this country. Nothing has, in fact, been 
omitted to make it a most useful and exhaustive 
book of reference relating to all that concerns the 
Sunnl-Hanafite law. The case law bearing on the 
Shia system Jias also been noted to show In a general 
way the'divergence between tlie two systems. The 
present volume does not exhaust the whole subject. 


It deals only with the law of marriage, dower, 
divorce, the law relating to children and the law 
of gifts, wills and executors. If the present volume 
is well received the author intends to deal with the 
rest of the subject. ^The work done by the author 
la very commendable and he deserves every en¬ 
couragement for continuing it. 

itotes' of Caotf. 

ENGLISH LAW COURTS. 

HOUSE OF LORDS.-—IPeAt Leigh Colliery Com¬ 
pany (Ld.) V. Tunnie.lif' and Hampton (Ld). Be¬ 
fore Loiiu Loreburn, L. C., and Lords Ashbourne, 
Maonaohten, James of Hereford and Atkinson. 
‘2iid December 1907. 

Damages for actual subsidence—Depreciation in 
wilue of site, no cause of action. 

In tills action brought by the Respondents, owners 
of cotton mills, against the Appellants, Colliery 
Company, for damages for subsidence caused by the 
mining operations carried on by the latter, the 
Court of Appeal had held reversing a judgment of 
Mr. Justice Swliifau Eidy, that the damages ought 
to include compensation for the depreciation of tlie 
selling value of tlie property of the Respondents. 

Lord Mao.naghten in allowing the appeal observed 
tliat the case was concluded by autliority {Backhoi^e 
V. Bonomi, 9 11. L, C, 503 and Darby Main Colliery 
Go. v. Mitchell, 11 App. Cas. 127). " The surface 
owner lias no cause of action against the owner of a 
sulijacent stratum until and unless actual damage 
results from the removal of minerals. The .Statute 
of Limitations is no bar however long it may be since 
the removal was completed, nor, is it any answer 
to a surface owner’s claim to say that he lias already 
brouglit one or more actions and obtained compen¬ 
sation once and again for other damage resulting 
from tlie same excavation. The depreciation in the 
value of the surface owner’s property brougiit about 
by the apprehension of future damage gives no 
cause of action by itself.” 

Lord Ashbourne added “ the owner can bring 
fresh action for damage caused by each fresh subsi¬ 
dence, hut he cannot recover anything for tlie risk 
of future damage.” ' 

Mr. G. A. Russell, K. C., Mr. .Jessel, K. G., and 
Mr. Leslie Scott for the Appellante. 

Mr. Giipps, K. G, Mr, Langdon, k. C., and Mr. 
F. L. Wright, for the Respondents. 

Appeal allowed. 

COURT OF APPEAL.-DiWen V. 5*tV*oM-. Be¬ 
fore Lords Justices Cozens Hardy, M, U. Fletcher 
Moulton and Farvtell. 5th November 1907. 

Ferry, interference with—Building bridge aeross 
it'■earn, 

In the suit out of which this appeal arose, Plain¬ 
tiff alleged inter alia that he and his predeoessori- 

62 



VOL. XII J 


THB CALCUTTA WKEKLY NOTES. 


in-title had enjoyed and maintained from time Im¬ 
memorial a ferry fqr foot-passengers across the river 
Wye at Brockwier In Glouscestershire and that the 
Defendants by building a bridge aoross the river, 
about 60 yards below the ferry was interfering with 
and injuring the said ferry and the Plaintiff sought 
to restrain them from constructing the bridgtv The 
appeal was against the decision of Neville, J., dis¬ 
missing the claim. 

The Court of Appeal iblying on Hopkins v. Greot 
Nofthern Ry Go., 2 Q. B. D. 224, decided that the 
grant of a ferry did not carry with it the exclusive 
right of carrying passengers and goods across the 
stream by any means whatever but only by means 
of the ferry. Relief could be granted only when 
the ferry rights were interfered with by a passage 
of the river in boats. There was no such interference 
in this case. , 

Mr. Bailhacke for the Plaintiff. 

Mr. Upjohn, K. G., and Mr. F. Thompson for tlio 
Defendants were not called upon. 

Appenl disMisst'l. 


PRIVY COUNCIL. 


Lord Halsbory. 

Lord Maosaohtkn. 
Lord Atkinson. 

Lord Coi.i.ins. 

Sir Arthur Wiison. 
1907. 

10th December. 
Leave to appeal —‘ 


[Appeai, krosp Madras ] 


Koobkriakota Venkata 
Krishna Uao and others, 
Petitioners, Appellants, 

V. 

Kandimai.la Setiuramiah 
Garu and others, 
Respondents 

isubstaiUial i/uestionof Ian;" 


-Date on which the period oj limitation commences 


to run 

This was an application for special leave to appeal 
under the following circuinstanees; — 

The es>at6 of Gopalapur originally belonged to 
Raja Venkatarayanaiii Garu, who died in the year 

1832 and was succeeded by liis posthumous son 
Sreewartliu Venkatarsju Gam. On ids death In 

1833 his mother, Lukshmidavamma Garu, succeeded 
him. On 17th and 18th December 1836 that lady 
entered into a transaction of mortgage with Kandi- 
malla Narayya Garn and three otliors. The form the 
transaction rook was tliat on 17lli December 1836 
that lady presented a petition to I lie Collector of 
the District stating that she bad sold Jths share m 
the ostatn to those four persons for the sum of- 
Rs. 20,000; while on 18lh December 1836 tlie 
mortgagees executed an agreeimhit reciting the 
presentation of the said petition, and containing 
the following stipulations : — 

“ 1 Whenever you may pay us in full the said 
Rs. 20,000 and the interest thereon at Re. 1 (one 
rupee) per Rs. 100 per month by the 18th December 
1841, we shall then transfer our sliarea in Gopalapur 
Mutta to you or any one else you desire. 

" 2. For the five years the period) up to the 
18th December 1841 the due date for your paying 


IxilJ 

us the* money and getting a re-transfer to your 
name of our four-fifths in the said Mutta it is 
settled that you shall yourself be liable for the 
profits or losses in respect of our four-fifths share 
of villages, so you shall yourself manage the busi¬ 
ness of the entire Mutta after paying the said 
charges, and the slrkar kists as well as the interest 
accrued at the end of every year on the Rs. 20,000 
paid by us, any money that may be left shall be 
taken by you. 

“3. If within the 18ih December 1841, the Mutta 
collections are not realised owing to acts of God 
or of the State, or owing to excess or want of rain, 
and If therefore any portion of the slrkar kists 
remain due till the 30th Vysakha Bahula of the 
respective Faslis, or if any portion of the interest 
for any Fasli ,on the said Rs. 20,000 lent by us 
remain due not being paid in full till 11th July 
the end of that Fasli, that money shall be separately 
sent for and paid by you. In default of such pay¬ 
ment we shall without any concern for the stipulated 
period of -1 years till the 18th December 1841, 
consider this as a sale from the date of either of 
the said two defaults that may happen and shall 
enjoy our J ths in the said Mutta villages as a per¬ 
manent zemindati. 

“It is settled that if you act according to terms 
within the period mentioned in this kararnama and 
pay us lls. 20,(j00 (twenty thousand rupees) and 
the in'terest thereon in tlie order of the da'es of 
p.ayment our Dhs of the villages of the said Mutta 
shall bo retransferred to you.” 

The said lady did not pay the principal of the 
mortgage money prior to 18th December 1841, and 
in consequence the mortgagees took possession of the 
mortgaged estate. 

The said lady died in the year 1883, and the 
Petitioners on lier death succeeded to the estate as 
the next reversioners ,oi’ lier son, the l.ist male- 
holder, and on 18th December 1901 they instituted 
in tlie Court ol the District Judge of Godavari to 
redeem the said mortgage, alleging also that the 
said lady did ‘not execute the same for necessity 
under the Hindu law. 

Of the 15 Defendants Nos. 1 to 13 represented 
the original mortgagees and did not contest the 
claim. Defendants Nos. Hand 15 pleaded that the 
transaction in question was not a mortgage but a 
sale, that’they had acquired title by purchase at 
a sale for arrears of revenue, and that the suit was 
barred by limitation. They also denied the pedigree 
put forward by the Petitioners. 

On 12th September 1903 the District Judge deli¬ 
vered his judgment. He decided that the pedigree 
was proved, that the transaotion was a mortgage, 
that the Defendants Nos. 14 and 15 had acquired a 
good title by the revenue sale, and that the purchase 
was not henami for the mortgagees. He was of 
opinion that the mortgage was one by conditional 
sale, and that on the expiry of the term fixed no 
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equity of redemption was left outstanding and that 
the suit was barred by limitation under Act XV of 
1877, Scb. II, Art. 144. A decree was accordingly 
made dismiseiug the suit with costs. 

Against that decree the Petitioners appealed to 
the High Court of Judicature at Madras. On 
27th September 1906 that Court made a decree 
dismissing the appeal. The High Court decided 
only one point, vh., that the suit was barred under 
Art. 168 of the Limitation Act being of opinion 
that the cause of action to redeem in accordance with 
the provisions of the said deed of mortgage accrued 
on any day after the execution of t(ie instrument. 

On 15th July 1907 the High Court refused the 
Petitioners’* application for leave to appeal against 
its decree to llis Majesty in Council by an order in 
terms following:— 

“ Our decision cofirmed the decision of the lower 
Court and we think there is no substantial question 
of law which would justify us in certifying.” 

Mr, DeGruythfr for the Petitioners.—The Peti¬ 
tioners are entitled to appeal as of right under sec. 
.696 of thq Code of Civil Procedure, because the 
subject-matter of the suit and of the appeal to 
His Majesty in Council exceeds in v.alue the sum of 
Ks. 10,000 and Ijfcause the suit involves substantial 
questions of law, vi:., firstly whether the suit is 
barred under Act XV of 1877, Sch. II^Art. 14cS; 
secondly, whether on the true construction of the 
said deed of mortgage the right to redeeij^i did not 
accrue on 18ch December 1841; thirdly, whether 
a receipt for interest due on the said mortgage, dated 
.'ith December 1841, signed by the mortgagees and 
registered by their pleader on 5th Marcli 1842, did 
not ojierate to give a new period of liiuitation 
under secs. 19 and 20 of Act XV of 1877. (The 
High Court held that ^nvid facie the pleader had 
no authority except to register the instrument) 
From what date the period of limitation started 
to run is a substantial question of jaw. If a point 
IS aigiuble, which is submitted is the case here, the 
Petitioners ought to have leave. 

Applidition 1 (fused. 

CALCUTTA HIGHCOUKT. 

Recent decisions not yet reported, 

(Tho liniiortitnt cfisCA to bo fully roportod herudCtor.) 

Civil Apcellatb Jubjsdiction. liefore Miuua and 
Caspeh-sz, JJ. Aiteal iuom Ohubh No. 2116 
OF 1907. OMAR ALl MAJHI, Appellant v, 
BASIRUDDI AHMED, Respondent. Heard, 
2nd and 3rd January 1908. Judgment, 3rd 
January 1908. 

Occupancy holding, purchaser of a portion of — 
Civil Procedure Code {XIV of 1862), secs. 244i 
210A-—Deposei. 

The Appellant was a purchaser of a portion of 


an occupancy bolding. Whether it was trausferablt 
or not was immaterial. The holding was sold for 
it own arrears. He put in the amount of the decree 
with the usual costs under sec. 3I0A of the Code 
of Civil Procedure. An objection was raised that 
he had no focus standi. He was the purchaser of 
a portion of the holding and, as against the judg¬ 
ment-debtors, the original tenants, he had a subsist¬ 
ing interest and he was in possession. The Munalf 
allowed the deposit to be rnade and set aside the sale. 

The lower Appellate Court came to a different 
couclusiou. It decided that the evidence was in¬ 
sufficient for a finding of transferability of the 
occupancy holding according to custom ; and, having 
come to that conclusion, he held that, notwithstand¬ 
ing that the Appellant was a purchaser of a portion 
of the occupancy holding, he bad no focus standi. 

< On appeal to the High Court 

Held —That as the question between the parties 
was one tliat came under cl. (c) of sec. 244 of the 
Code, an appeal and a second appeal lay. 

Fhul Ckand Ram v, Xursing Pei shad (I. L. R. 
28 Cal. 73) and Ashgar Ali v. Asabuddin, Kazi (9 C. 
W. N. 113) followed. 

The purchaser of & portion of an occupancy 
holding, whether it was transferable by custom or 
not, was entitled to make a deposit under sec. 310A, 

C. P. C. Benodini Hast v. Peaiy Mohan Haider (8 C. 
W. N^. 515) and Kunj Bthaii Mandol v. Sanibhu * 
Ghunder Roy (8 C. W. W. 232) followed. 

Bahu Dhiiendui Lai Kastejir for the Appellant. 
Mouhii Nwuddiu Ahmed for the Respondent. 

A. T. M. Appeal allowed. 

Civil Appellate Juiii-smoTioN. Befoie Mitha and 
Caspkksz, J-I. Appeal from Oiidkr No. 432 of 
1906. BAYANULLAIl, Appellant v. XAYEB- 
ULLAll AKANHA and otukhs, Respondents. 
3rd January 1908. 

Remand—Rntve evidence to be gone into — Parties, 
adding of — Mistake. 

After remand by the lower AppelLate Court, B and 
G were added as Defemlauts in the suit and the 
idaint was accordingly amended. On appeal to the 
High Court it was contended that the order of 
remand was erroneous inasmuch as there was no 
authority in the Code for siicli a remand, and’that 
,as B and G we.i'e known to the Plainyff to have 
been in possession of the property they ought to have 
been made parties in the suit as originally framed. 

Held —That as the entire evidence had to be gone 
into in the presence of B and G, the lower Appellate 
Court had no alternative but to remand the whole case. 

The Court should allow persons to be added who 
were by mistake not mide parties. 

Babu Joy Copal Ghosha for the Appellant. 

Babu Mohtni Mohun Chuckerbutty for the Kei- 
pondents. 

A. T, M, Appeal dummtd, 
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Tiie Judgment op the Court was as 
follows:— 

We think the learneii District Magis¬ 
trate was In error in not hearing the . 
pleader In the matter of the application 
by way of appeal preferred by the Peti¬ 
tioner under sec. 195 {6) of the Code of 
Criminal ProceduJie. .The principle laid 
down in the second paragraph of see. 
421 of the Code appears to be a salu- 
tory principle in a case like this, and 
we do not think that sec. 440 of the 
Code fs one on which reliance can be 
placed. It is obvious that an order of 
rejection should not have been passed 
without hearing the pleader, who might 
have placed matters before the learned 
District Magistrate and explained them 
to him in a way which he may not have 
considered before the order of rejection 
was passed; and we think tliat the Peti 
tioner was entitled, as of right, to be 
heard through his pleader. 

We, accordingly, set aside the order 
of the District Magistra’ie, dated the 
Slat August 1907, and direct that he 
do restore the case to his tile and dispose 
of the same in accordance with law after 
hearing the Petitioner’s pleader on a date 
to be fixed by the District Magistrate. 

The rule is made absolute. 

B. C. Ride ni'ide absolute. 

PRIVY COUNCIL. 

[Appeal from Bengal.] 

' Raja Pramada 

Lord Robertson. Nath Roy, 

Lord Collins. Appellant, 

Sir Arthur Wilson. • v. 

1907. Raja Ramani 

11, December. Kanta Roy and 

ors.. Respondents. 
Co-sharer landlords—iseixtrate collection — 


Ri(}ht of sharer to sue for whole rent making 
co-sharers Defendants—Bengal Tenancy Act 
( VIII of 18S5), sec. 188 —“ Required or 
authorised to do ” under the Act—Fding of 
suit—General principles of legal procedure. 

Agreement either expressly proved or 
impluH by the conduct of the parties may 
establish the right $f co-sharer landlords 
to sue separately for the shares of rent 
receivable by them. But such an arrange¬ 
ment merely affects the right to sue 
^separately for rent, and in no other respect 
modifies the terms of the holding. The 
sight to bring the tenure to sale for 
arrears of rent remains intact, as also 
the right of one sharer to sue, making 
his CO- sharers Defendants when they will 
not join as Plaintiffs. 

The filing pf a’ suit is not a thing 
which the ,l indlord is, under the Bengal 
Ttiiancy Act, 'required or authorised to 
do : and sec. ISS of the Bengal Tenancy 
Act is no bar to a shaser suing {under the 
genes al rules of legal psoedure) for the 
svhole sesil of the tenure making his co¬ 
shares s solio sejuse to joisi as Plaintiffs, 

Defessdants in the suit . 

• 

Appeal from a decree of the above- 
mentioned High Court, dated the 3rd of 
Juno 1904, affirming a decree of the Court 
of the Subordinate Judge of Kajsbahye, 
dated the 17th of December 1900. 

The principal question involved In the 
appeal was whether the Appellant as 
oiie of the co-sharers In the zemlndarl 
interest in an estate known as Dlhl 
Ilaloti was entitled to sue for the whole 
rent due from the putnldars of that 
estate, making Lis co-sharers In the 
zetiiindari interest parties to the suit as 
Defendants. 

In the year 1837 one Raja Ram Cban- 
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dra Bahadur was the sole owner of a 
separate 8 annas share in the above- 
mentioned estate. On 23rd April 1857 
he made a putnl settlement of his 8 
anna share with one C. I. Abbott on a 
yearly rental of Rs. 6,349-6-10. 

That 8 anna share of the zemindarl 

f 

interest was subsequently split up. In 
April 1895 the Plaintiff-Appellant pur¬ 
chased a 2 anna share, which hi\d passed 
into the ownership of Brojo Nath Roy. 
and Krishna Lai Roy, and in June of 
the same year he purchased a 4 anna 
share from Rani Mina Kumari. Of the 
remaining 2 anna share, 1 anna share 
was purchased by Jadab Chandra Bagchl, 
the father of the Defendants Nos. 18 

r 

and 19 (Respondents Nos. 14 and 15), 
and the other 1 anna share, which had 
become the property of Uma Sankar Sen 
and Rajoni Kant .Sen, passed to tlie 
owneraltip of the Defendants Nos. 20, 21 
and 22 (Rospondonts Nos, 2, 3 and 16), 
Bhnhan Molian Moifra, Sarada Mohan 
Moitra and Kali Mohan Moitra. Th\ia 
at the time of the intstitutlon of the 
suit the z9m,indari interest was held as 
follows ;— , 

The Appellant ... ... 6 annas. 

Respondents Nos 1<.4 & 15 ... 1 anna. 

Respondents Nos, 2, 3 .k 16... 1 anna 

The putnl Interest of Mr. Abbott 
passed into the hands of one Nur Maho¬ 
med Khan Chaudhnri and,at the time of 
the present suit was in the ownership of 
the various Defendants numbered 1 to 
16 inclusive. The Defendant No. 17 
(Respondent No. 1), Raja Ramani Kanta 
Roy, had purchased on 15th April 1898 
the interest of the Defendants Nos. 1 to 
8. The Defendant No. 22 (Respondent 
No. 16), Kali Mohan Moitra, who as 


aforesaid was the owner of a share In the 
zemindar! right, had purchased the In¬ 
terest of the Defendants Nos. 12, 13 
and 16 in the putnl tenure. 

In the year 1891 Ral Dhanpat Singh 
Bahadur, the husband of the above- 
mentioned Rani Mina Kumari (the pre- 
decessor-ln-title of'th^ Appellant), had 
brougjit a rent suit (No. 171 of 1891) 
for the balance of rent due In respect 
of a 4 anna share of the putnl tenure 
against the then putuldar the above- 
mentioned Nur Mahomed Khan Chau- 
dhuri, whose predecessor. It was alleged, 
" took settlement of a 4 anna sha*‘e of 
Dihi Ilalotl under kabullyat,” On 25th 
July 1891 an ex parte decree had been 
made in favour of the Plaintiff in that 
suit. 

In the year 1893 the above mentioned 
Uina S uikar Sen and Rijoni Kant Sen 
liud sued (Suit No. 2 of 1893) the 
putiiidar Nur Mahomed Khau Cbaudhurl 
for his 1 anna share of the rent due and 
had obtained an ex pai te decree in their 
favour. 

In the year 1896 the Appellant and 
his vendor, the above-mentioned Rani 
Mina Kumari, had brought a rent suit 
(No. 7 of 1396) against the putnidars 
and CO sharer zemindars as Defendants. 
The claim was for the recovery of the 
entire rent due in respect of the whole 
putui I enure for the’ years 1299 to 1302, 
B. S. (April 1892 to April 1895) as well 
as for a declaration of their right to 
separately recover rent for the 6 anna 
share they owned. The suit as far as 
the rent of the whole putni tenure was 
concerned was dismissed, bub a decree 
was made for the 6 anna share of the 
rent, 
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To the Respondent zemindars the 
putnidars paid neatly the whole of the 
portion of the rent they were entitled 
to. To the Appellant they paid no rent 
at all. He gave notice to the other 
zemindars asking them to join him in* 
a suit for the arrears of rent due, and 
on their failure to.do. so, he instituted 
the present suit on 17th April 1900 
la the Court of the Subordinate Judge 
of Rajshahye making all the putnidars 
and the co-sharer zemindars Defendants 
thereto, and claiming a decree for the 
whole rent due on the putni amounting 
to Rs. 27,324-3-9^. The plaint stated 

inter alia "that the Plaintiff is entitled 

• 

to realise separately hla share of the 
money ; but under the terms of the putni 
kabuliyat and according to the provisions 
of Act VIII of 1885 he is, according to 
law, entitled to bring suit together with 
the co-sharer Defendants for the whole of 
the rent and road-cess, «kc., as mentioned 
in the putni kabuliyat. Ou account of 
his realizing the amounts 'in proportion 
to his share no departure has been made 
from the terms of the original kabuliyat.” 
The Appellant prayed in the alterna¬ 
tive " that if for any valid reason a 
decree for the whole of the arrears of 
rent, dec., due to the Plaintiff and the 
oo-sharer pro formd Defendants could not 
be passed, then, a decree may be passed 
for Rs. 27,139-0 8| due to the Plaintiff’s 
share with costs, «ko.” ' 

Respondents Nos. 1 and 4 hied written 
statements in answer to the suit and 
pleaded inter alia that " as the respect¬ 
ive predecessors of the Plaintiff and of 
the pro formd Defendants brought sepa¬ 
rate suits for arrears of rent, and ac¬ 
quired decrees on account of their res¬ 


pective shares and also amicably realized 
the same by separately granting dakhilas 
in respect of the putni described in the 
plaint, the suit for arrears of rent 
brought by the Plaintiff in its present 
form cannot proceed.” 

Of t\ia issues 6xed the following por¬ 
tion of the first issue is alone material 
for the purpose of this report:—“Is 
the Plaintiff, who has hitherto received 
^he rents in proportion to his share, 
competeut to bring a suit for the whole 
rent which is due to all the share¬ 
holders ? ” 

On 17th December 1900 the Subordi¬ 
nate Judge delivered his judgment and 
made a decree in favour of the Appellaty: 

for his share of the arrears of rent due. 

• 

On the issue stft out above his decision 

t 

was as follows :— 

■ 

“It appears from the decrees put In 
evidence by the Defendants that the 
collection of the Plaintiff’s share is sepa¬ 
rate. This separated collection there¬ 
fore gives rises to the presumption that 
by some arrangement which has been 
consented to by the co-sharers and the 
tenants, separate payment of a particular 
share of the rent has hitherto been 
made to the Plaiuliff. That being so, 
so long as the agreement continues, the 
Plaintiff is not competent to sue for the 
whole rent, even though the co-sharers 
are made parties to the suit. It is not 
the Plaintiff’s case that the arrangement 
has been put an end to by the consent 
of ail the parties who originally con¬ 
curred In it. Until this is done, the 
Plaintiff is not entitled to bring a suit 
for the whole rent. The suit is not 
bad for misjoinder of parties, because 
the original contract in respect to the 



252 


THE CALCUTTA WEEKLY NOTES. 


[VOL. XII 


Raja Pramada Nath Roy v. Raja Ramani Kanta Roy. 


entire rent has not been put an end to. 
ThePlalntlfF is, however, entitled to have 
a 6 anna share of the rent which ho 
is in the habit of collecting separately 
from the tenant Defendants.” 

Against that decree the Appell 'iit ap¬ 
pealed to the High,Court of Judicature 
at Fort William in Bengal. The appeal 
was hoard by Ghose and Geidt, JJ. Ou 
28th April 1904, Ghose, J, delivered 
his judgment aflirmiug the decree of the 
Subordinate Judge, while Geidt, J., deli¬ 
vered judgment reversing that decree. 
He was of opinion that the Appellant 
was entitled to a decree iu a suit pro 
perly framed for the whole rent due as 
tko only method by which ho could 
enforce the statutory right conferred by 
the Bengal Tenancy Act of bringing the 
tenure itself to sale for the recovery 
of the arrears of rent due therefor. In 
consequence of the difference of opinion 
the appeal was sent to Brett, J, for 
final disposal. Gn 3rd June 1904 he 
delivered judgment, and agreed with the 
judgment of Ghose, J. A decree was 
accordingly lAade dismissing the appeal 
with costs. 

For the full text of the judgments, 
see 9 C. W. N. 34. " 

The Appellant, thereupon, appealed to 
His Majesty in Council. 

Mr. Atkin, K. C., and Mr, DeGtuyther 
for the Appellant.—Under sec. 6.5 of the 
Bengal Tenancy Act (VIII of 1885) the 
landlord has no right to eject his tenant 
for arrears of rent, but the tenant's tenure 
or holding Is iiable to sale in execu¬ 
tion of a decree for rent thereof and 
the rent is made a first charge on the 
tenure or holding. Why should one 
po-sharer landlord abandon this statutory 


light of his? Here there is no dispute 
as to the fact of the rent being in 
arrears. Sec. 170 (1) of that Act enacts 
that secs. 278 to 285 (both Inclusive) 
of the Civil Procedure Code shall not 
apply to a tenure or holding atiached 
in execution of a decree for arrears of 
rent thereon. Chap. XIV of the Bengal 
Tenancy Act (sec. 159 and the following 
sections) provides a method by which 
landlords after obtaining a decree for the 
rent can bring the tenure itself to sale 
in satisfaction of their decree, but in 
order to bring the tenure itself to sale 
all the landlords must be parlies tc the 
suit and that the.rent sued for must 
bo the rent due in respect of the entire 
tenure and not iu respect of a portion 
due to any particular shareholder. Both 
these conditions have been fulfilled here. 
But it is contended by the other side 
that the suit would have been perfectly 
in order were it not for the subsisting 
arrangement between the tenants and 
the landlords whereby the tenants have 
been paying rents to the landlords in 
proportion to the latter’s share in the 
property. 

[Lord Robertson. —The Subordinate 
Judge infers from various suits that 
there was an arrangement, but there is 
nothing in evidence to show what that 
arrangement is.] 

Mr. A</i:»is.^-^That is so, my Lord. If 
this contention were to prevail and th% 
decision uph&ld, the arrangement would 
defeat the statutory right, because in 
execution of a decree obtained by a frac¬ 
tional co-sharer for his share of the rent, 
only the right, title and interest of the 
fonaub can be sold. But there Is really 
no evidence of the terms of this arrange- 
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ment. Its existence has been merely In¬ 
ferred from the’ decrees showing that 
rent had been from time to time recover¬ 
ed separately. The arrangement, If any, 
only means that the tenants have agreed 
to pay separately to the various landlords 
the fractions of the rent proportioned to 
their respective Jnt^rests In the property 
and that the landlords have agreed to 
accept the rent paid In this manner. It 
does not amount to anything more. It 
refers to the method of payment only '' 
and does affect the rights and liabilities 
arising out of the kabullyat under which 
the tenants hold their tenure. The can¬ 
cellation and determination of the ori¬ 
ginal lease ought' not to be presumed 
from the mere fact of a separate pay¬ 
ment of rent to one or more of the co¬ 
sharers: Guni Mfihonied v. Moran (I). 
It is conceded by the learned Judges 
below that if all the landlords concurred 
in bringing the suit, the Appellant could 
sue for the whole rent in respect of the 
tenure in spite of the arrangement. 
That shows that the arrangement does 
not interfere with the principle of the 
Bengal Tenancy Act and the Appel¬ 
lant’s right thereunder. Then, the ques¬ 
tion is ‘can the arrangement prevent the 
Appellant from suing when the other 
landlords do not consent.’ It is submit¬ 
ted not. It is a general rule of the law 
of procedure that one co-sharer can bring 
bis co-sharers in the suit as Defendants . 
upon their refusal to join him as co- 
Plaintiffs. Here the co-snarers refused to 
join the Appellant and consequently he 
has joined them as Defendants, Refer¬ 
ence was also mac^e to Ramcoomar Ghose 
V. Kali Ktishna Tagore (2); Landlord 

(1) I. L. It. 4 Cal. 96 (1878), 

(2) L. U. 13 I. A. 116 (1886). 


and Tenanjb Procedure Act (VIII of 1869), 
B. O., secs. 22, 59 and 14; Bengal Ten¬ 
ancy Act (VIII of 1885), sec. 188 
Zemindarl Revenue Sale Law (Bengal 
Act XI of 1859), secs. 6, 10 and 11 ; and 
Arrears of Revenue Act (Bengal Act VII 
of 1868), secs. 9, 11 and 13. 

Mr. Arathoon f»r the contesting Res¬ 
pondents.—I do not disagree with much , 
of what the other side said. But the 
question, which is a much narrower one, 
is that so long as the agreement exists, 
the A[ipellant could not sue in the present 
form, because until it is rescinded he 
is legally bound by it. It is true that 
the agreement does not get rid of the * 
tenure, but the question la ‘can the 
landlord enforce his rights under* the 
Bengal Tenancy Act while the arrange¬ 
ment exjsts?’ It is submitted that he 
could not. There is no question of haras¬ 
sing the tenant with several suits, as 
under the arrangement there could only 
be one suit, while under the Bengal 
Tenancy Act there would be several suits. 

So long as the arrangement is in existence, 
the landlord could not, come down 
suddenly upon the tenai/t and sue him 
for the whole rent of the tenure. The 
evidence shows that two different land¬ 
lords sued two diHerent tenants under 
two difl’erent arrangements for their 
separate shares of rents and obtained 
decrees. One of the suits was brought 
against the'predecessor of the contending 
Respondent, Raja Ramanl Kanta Roy, 
and the claim, which was successful, was 
made under a kabullyat, which means a 
written agreement. Again tbe evidence 
shows that the Appellant had already 
brought in 1896 a suit for arrears of 
rent claiming that the putnl tenure was 
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liable for A decree was passed in it 
for the rent due to the Appeilant’s share 
and the Court held that the putni tenure 
could not be held liable for the Appel¬ 
lant’s claim for rent, and that the Ap¬ 
pellant bad no power to bring any suit 
for the rent dpe in the 8 anna 8);iare. 
The present suit really raises the same 
question over again. It is submitted 
that the decision in that suit and also 
the decisions of the lower Courts in this 
suit are right. The decree in Shtikh 
Naimuddin v. Srimanta Ohose (3) was 
considered only a money decree. 

[Sir Arthur Wilson. —Because other 
.landlords were not parties to the suit.] 

If the appeal were allowed, the result 
would be that the landlord would have 
two concurrent rights, which the legis¬ 
lature never intended at any time to give 
to the landlord. Is there any provision 
under the Bengal Tenancy Act, which 
gives the landlord the right claimed in 
spite of the arrangement without giving 
to the tenant any notice to rescind the 
arrangement 1 It is submitted that there 
is no such provision In that Act. Re¬ 
ference was alsp made to t Jiaj Narain 
Mitter v. Ekadathi Bag (.i), Beni Madhub 
Roy V. Jaod Ali Sircav (6) and Gopal 
Chunder Das v. Umeslv Narain Chow- 
dhry (6). 

Mr. Athin replied. 

Their Lordships’ Judgment was deli¬ 
vered by 

Sir Arthur Wilson. —This appeal 
raises a question upon the construction 

(3) 6 C. W. N. 124(1901) 

(4) 4 U. W, N. 494 : s. c. I, L, B. 27 
Cal. 479 (1899). 

(6) I. L. R. 17 Cai. 390 (F. B.l (1890). 

(6) I. L. R. 17 Cal. 096 (1890). 


and effect of the Bengal Tenancy Act, 

a short question, but ona which may be 

of considerable importance wherever that 
< 

Act applies. 

The facts of the case are not In dis¬ 
pute, and are simple. In the year 1837 
the then owner of the zemindari interest 
in an 8 annas share in Dihi Haloti created 
a putni tenure in those 8 annas in favour 
of one Abbott, at a rent reserved. The 
zemindari and the putni interests both 
< underwent subsequent devolutions, and 
at the time which is now material, the 
present Plaintiff (Appellant) held 6 annas 
of the zemindari interest, Respondents 
14 and 15 held 1 anna, and Respondehts 
2, 3 and 16 one anna. The putni 
interest was held by the remaining Res¬ 
pondents, and also by Respondent 16. 
The last-mentioned, therefore, was in¬ 
terested both in the zemindari and in 
the putni. The putni rent fell into 
arrear so far as the share which should 
have come to the Appellant was con¬ 
cerned. 

The Appellant thereupon brought the 
present suit on the 17th April 1900 in 
the Court of the Subordinate Judge of 
Rajshahye. He made the putuidars De¬ 
fendants, and he joined as Co-Defendants 
bis co-sharers in the zemindari on the 
ground that they refused to join him 
as Plaintiffs. The suit was framed as 
one under the Bengal Tenancy Act to 
recover the whole rent of the tenure, 
and for that purpose to bring to sale 
the tenure itself," But the plaint asked 
in the alternative for a decree for the 
Plaintiff’s share of the rent. 

The Subordinate Judge refused to 
make a decree under the Bengal Tenancy 
Act for the whole putni rent, and gave 
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a decree only for the Plaintiff’s share of 
the rent. On appeal, the case came 
before two Judges of the High Court, 
Ghose and Geidt, JJ., who differed In 
opinion, Ghose, J., holding that the view 
of the Subordinate Judge was correo*', 
Geidt, J , being of the contrary opinion. 
In consequence pf (his difference the 
case was referred to a third Judge, Brett, 
J., who agreed with Ghose, J., with the 
result that the appeal was dismissed. 
Against that decision the present appeal 
has been brought, and it lies upon their 
Lordships to determine which of the 
views taken by the learned Judges ought 
to prevail. 

Sec. 65 of the Bengal Tenancy Act 
enacts that:— 

“ Where a tenant is a i)eru3anent tenure holder 
... he shall not be liable to ejectment for 
arrears of rent, but his tenure or holding shall 
be liable to sale in c.'cecution of a decree for the 
the rent thereof, and the rent .shall be a first 
charge thereon.” 

Sec. 159 and the fpiiowlng sections 
provide the means and procedure for so 
bringing the tenure to sale, and for the 
oancellation of incumbrances thereupon. 
The only other section which it la neces¬ 
sary to refer to is sec. 188, which says 
that 

” Where two or more persons are joint land¬ 
lords, anything which tlie landlord is under this 
Act required or authorized to do must be done 
either by botli or all tliose persons acting to¬ 
gether, or by an agent ai^horized to act on 
behalf of both or all of them.” 

By the express terms of the Bengal 
Tenancy Act, in the event of rent being 
unpaid, the owners of the zemlndari 
interest are entitled, by suit under that 
Act to bring a piilni to sale, with the 
consequences proscribed by the Act. And 


It is a general rule—a rule not derived 
from the Bengal Tenancy Act, bub from 
quite another branch of law, namely, 
the general principles of legal procedure 
—that a sharer, whose oo-sharers refuse 
to join him as Plaintiffs, can bring them 
into the suit as Defendants, and sue for 
the whole rent of the tenure. This 
must apparently be the law applioable 
to the present case, unless there be some¬ 
thing to exclude the case from the opera¬ 
tion of these general rules. 

For the purpose of this exclusion, 
what was relied on was this: it was said 
that, by express or Implied agreement 
between the zemindars and the putnidars, 
the shares in the putni rent of the 
several zemindars were to be paid, And 
so far as they were paid at all, were, in 
fact, paid separately ; and it was con¬ 
tended that that agreement, on the one 
hand, entitled the separate zemindars 
to sue for their separate shares, and to 
bring to sale the right, title and interest 
of the putnidars, but, on the other 
hand, either precluded the zemindars al¬ 
together from obtaining a decree under 
the Bengal Tenancy Acl for the rent as 
a whole, or at any rate prevented one 
of the zemlndars^from doing eo by mak¬ 
ing his co-sharers Defendants. 

This was the contention which pre¬ 
vailed with the Subordinate Judge and 
with two out of the three Judges in the 
• High Court.' 

The evidence of the alleged agree¬ 
ment consisted of certain decrees, which 
seemed to show that the shares of 
the rent had been fiom time to time 
separately recovered. It has long been 
held in Bengal that agreement, either 
expressly proved or implied by the coq- 
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duct of the parties, may establish the 
right to sue separately for the shares 
of rent receivable by the separate share¬ 
holders ; and their Lordships have no 
inclination to question that course of 
rulings. 

But it has been equally clearly laid 
down in Bengal tha*- such au arrange¬ 
ment, expressed or implied, merely affects 
the right to sue separately for rent, and 
in no other respect modifles the teims 
of the holding; and their Lordships ' 
think that this is clearly a sound view 
of the law. And it appears to their 
Lordships to be sufficient ground upon 
which to decide this appeal, for It follows, 
from the propositions referred to, that 
the right to bring the tenure to sale for 
arrears of rent remains. Intact, and also 
the right of one sljarer to sue, making 
his co-sharers Defendants when they will 
not join as Plaintiffs. 


that the Appellant is competent to bring 
a suit, under the Befigai Tenancy Act, 
for,the whole rent due In respect of the 
property In suit, that the case ought to 
be remitted to the High Court to take 
the necessary steps for the disposal there¬ 
of on the footing of the above declara¬ 
tion, and that the Respondents who 
defended the appeal to the High Court 
ought tQ pay the costs thereof, and that 
the coats in the Court of the Subordinate 
Judge ought to be dealt with by that 
Judge on the above footing. 

The Respondents who defended this 
appeal will pay the costs of It. 

Solicitors: Messis. Downer and Johnson 
for the Appellant. 

Solicitors; Messrs. T, L, Wilson & Go. 
for the Respondents Nos. 1, 2, 3 and 16. 

Other Respondents did not appear. 

Appeal allowed : 

Case lemanded. 


It only remains to notice sec. 188 cited 
above. It was suggested in argument 
that this section precludes a suit under 
the Act, for the aggregate rent of the 
tenure, unless all those entitled to share 
in the rent join as Plaintiffs. Their 
Lordships are not Impressed by this argu¬ 
ment. The filing of a suit is not a thing 
which the landlord is, under the Act, 
required or authorised to do. It is an 
application to the Court for relief against 
•an alleged grievance, which the Plaintiff 
is entitled to submit, not by reason of 
any provision of the Tenancy Act, but 
under the general law. 

Their Lordships will humbly advise 
His Majesty that this appeal should be 
allowed, that the decrees of both Courts 
in India should be discharged, and that 
instead- thtreof it ought to be declared 


(CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 369 OP 19i6. 

Brett, J. aBhawal Saho and ors., 


IIOLMWOOD, J. 
1907. 

Ile.ard, 20 & 21, 
November, 
Judgment, 

11, December.) 


Plaintiffs, Appel¬ 
lants, 

V. 

Baij Nath Pkrtab 
|Narain Singh, Defend¬ 
ant, Respondent. 

Guardian and minm'—Bond hy guardian — 
Liability of minor—Necessaries—Bond to 
keep alive debt due for necessaries, when 
binds minor^s estate—Limitation—Personal 
liability. 


The pi oposition that a guardian of a 
minor cannojt bind his ward personally 
by a simple conttact debt, by a covenant or 
by any piomise to pay money or damages, 
is subject to the modification that the 
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promise will not bind the minor unless it 
has been made therely to keep alive a 
debt for which the ward's property was 
liable. 

SUBBAMANIA AaYAB V. AbUMDOA CHBTTt 

(7) referred to. • 

Where the promise is to pay money 
which has been expended for necessaries the 
estate of the minor may be liable not on 
the promise but because the money has been 
supplied. 

Sundarabaja Aytangar V. Pattanthu- 
SAMi Tever (9) referred to. 

It is established law that a guardian 
cannot bind his ivai d’s estate except by a 
document purportingHo bind it. 

Mohabana Shri Ranmal Singji V. Vadi- 
LAL Vakhat Chand (3) referred to. 

When a third persdn enters into dealings 
with the guardian of a minor and ad¬ 
vances money for necessaries for the minor 
or for the benefit of his estate and takes a 
bond for the debt fiom the guardian^ the 
responsibility rests on him to take care 
that the bond is so drawn as to render the 
estate of the minor in law liable for the 
debt, 

Thia was an appeal preferred on the 
15th of March 1906, against the decree 
of E. P. Chapman, Esq., District Judge 
of Zlllah Mozufferpur, dated the 12ch 
of January 1906, reversing that of Babu 
Nalinl Nath Mitra, Subordinate Judge, 
first Court of that district, dated the 
Slst of July 1905. 

The facts of the case material to tliia 
report will appear from the judgment, 

(3) I. L. R. 20 Bom. 61 (1894). 

(7) I. L. R. 26 Mftd. 330 (1902). 

(9) I. L. U. 17 Mad. 306 (1894). 


Dr. Rash Behari Qhose and Babu 
Shyama Prosanna Masumdar for the Ap¬ 
pellants. 

• The Advocate-General and Babu Lakshmi 
Narain Singh for the Respondent. 

The*J udgment op the Court was as 
follows:— • 

The Plaintiff-Appellant brought an 
action to recover a sum of money duo on 
a bond executed In his favour by the 
"Defendant No. 2 as mother and guardian 
of Defendant No. 1. The bond was 
executed on the 24th March 1901 and 
renewed a previous bond executed on the 
24th August 1894. Defendant No. 1 
came of age on the 29 th May 1901 and 
the suit was instituted on the Ist Octobtr 
1904 to recover the money due on the 
bond out of the estate of the Defendant 
No. 1, or for a. joint decree against both 
Defendants. 

The Court of first instance held that 
the money due on the bond had been 
borrowed by Defendant No. 2 as his 
guardian for the benefit of the estate of 
Defendant No. 1, and gave Jhe Plaintiff 
a decree for the amount cfhlmed, to be 
realised out of tho*e8tate of the Defend¬ 
ant No. 1, at the same time.declaring 
that Defendant No, 1 was not personally 
liable’ for the debt due under the decree. 

On appeal the District Judge has re¬ 
versed the judgment and decree of the 
Court of first Instance and has dlmissed 
the Plaintill’s suit in its entirety. The 
Judge agreed with the Subordinate Judge 
ill liolding that the bond in suit was duly 
executed by the Defendant No. 2 for 
consideration and that It was valid and 
genuine. He also held that it was exe¬ 
cuted by the Defendant No. 2 In her 

33 
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capacity as guardian and ob behalf of 
Defendant No. 1 who was at the time of 
its execution a minor. He dismissed the 
suit, however, disagreeing with theSubor-. 
dlnate Judge on the following grounds ;— 
He held that as it Is settled law that a 
guardian cannot bind a minor* by a 
personal covenant therefore the suit on 
the contract must fall, and in support of 
this view relied on several rulings which 
he mentions in his jucfgment. He further 
held that though the Plaintiffs might 
have succeeded in a suit upon the ground 
of necessaries supplied, or benefits ren¬ 
dered, there was no evidence except as 
to the sum of Rs. 1,000, that any portion 
of the money was borrowed by Defend- 
aflb No. 2 for either of these purposes, 
and that as regards tile sugi of Rs. 1,000 
which w’as borrowed on the. registered 
bond of tlie 21th August 1894 the claim 
was barred by limitation as the guardian 
Defendant No. 2 had not done any act 
within .3 or G years from the date of that 
bond to extend the period of limitation 
so as to bind the Defendant No. 1. 

The Plaintiffs have appealed. 

In support of tli^ appeal it has been 
argued that the authorities on which the 
District Judge has irelled do not go so 
far as to support the general proposition 
which he appears to lay down that 
under no circumstances whatever can a 
guardian bind a minor’s estate by a con¬ 
tract entered into on hfs behalf. TRe 
learned pleader for the Appellant points 
out that in the plaint no relief was 
sought against the Defendant No. 1 per¬ 
sonally, but only against his estate, and 
that the doeree given by the Subordinate 
Judge was against the estate of the 

nor and expressly relieved him from 


personal liability. He further argues 
that in this country 'where the plead¬ 
ings are not artistically drawn a liberal 
construction should be given to them 
and that they should Hbe construed as 
•a whole and not piecemeal. He con¬ 
tends that from the plaint thus construed 
the preceding paragraphs being read in 
connection with paragraph 8, and from 
the written statement filed by the De¬ 
fendant JN^o. 1, who alone contested 
the suit, it is clear that the Plaintiff 
based his claim on the bond against 
the estate of Defendant No. 1 on the 
ground that the money due under the 
bond had been borrowed by the Defen¬ 
dant No. 2 as guardian of Defendant 
No. 1 for necessaries and for the benefit 
of the estate of the latter: and that 
being so the rulings relied on by the 
District Judge do not support his general 
conclusion that under no circumstances 
could the guardian by a contract entered 
into on behalf of the minor bind the estate 
of the latter.* Dealing setiatim with 
the rulings referred to by the District 
Judge ho points out that the case of 
Waghda Rnjsanji v. Sheikh Maaludin (1) 
does not support the conclusion. In 
the case of Indur Chunder v. Radha 
Kishore (2) their Lordships of the Privy 
Council did not go further than to say 
that the contract, which in that case 
was a lease with onerous covenants, could 
not bind therfuinor personally, and that 
there was no claim against the minor’s 
estate. In the case of Moharana Shri 
Ranmal v. Vadi Lnl (3) the Judges of 
the Bombay High Court express at page 

(1) I. L. R. lUBom. 661 (1887). 

(2) I. L. R. 19 Cal. 607 (seep*511) 
(1892). 

(.1) I. L. R. 20 Bom. 61 (1694). 
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70 opiniODS which go far from supporting 
the general propbsitlon laid down by the 
District Judge. They say “while hold¬ 
ing however that a minor cannot be 
bound personally by contracts entered 
into by a guardian which do not purport 
to charge his estate we do not think 
that he is necessarily free from liability. 
Marlow v. Fitfield (4) If the debts 
were incurred for necessaries he would, 
we believe, be bound to pay them on the 
general principle embodied in sec. G8 
of the Contract Act (IV of 1872) as his 
liability would not probably be aflfected 
by the fact that the loans were advanced 
at the instance of the guardian. See 
Juggessur v. Nilambar (5). Her con¬ 
tract on his behalf might be Ineffectual 
like one entered into by himself but the 
liability to discharge debts incurred for 
necessaries would remain. See Walter 
V. Edward (6). The necessity for them 
would determine whether he was bound 
to repay them, and not, we think, the 
reasonable belief of thd borrower that 
they were for necessary purposes.” In 
the case of Subramania Ayyar v. 
Arumuga Chetti (7) the Judges of the 
Madras High Court held that in a case 
where a mother of a minor had executed 
as his guardian a promissory note in 
respect of a debt for which the son’s 
share in an ancestral estate was liable 
at the time the minor was liable on the 
note to the extent of his ancestral estate, 
and that the guardian bad authority 
to acknowledge the liability provided it 
was not barred by limitation. In the 
* 

(4) IP. Wons.tCCS (171s)). 

(6) 3 W. R. 217 (1866). 

(6) L. R, (1891)2Q. B.369. 

(7) 1. L. B. 26 Mad, 330 (1902) 


case of An)napagauda v. Sangadi Gyapa 
(8), it was held by a Full Bench 
of the Bombay High Court that a 
.guardian appointed under the Guardian 
and Wards Act (VII of 1890) can sign 
an acknowledgment of liability in res¬ 
pect ot, or pay part of the principal of, a 
debt so as to extenS the period of limita¬ 
tion against the ward in accordance with 
secs. 19 and and 20 of the Limitation Act, 
^XV of 1877, provided it be shown in each 
case that the guardian’s act was for the 
protection or benefit of the minor’s pro¬ 
perty, and the learned Chief Justice in deli¬ 
vering judgment remarked (see page 232) 
“ It is no objection, I think, to the view, 
that a guardian cannot impose a personal 
liability on a ward by contract, for an 
ackuowledgmfint uhder a statute is funda¬ 
mentally distinct frbm a fresh contract, 
though it may in some respects have 
similar results.” lu Svndararaja v. 
PaUanthummi (9), it was simply held 
that there was no necessity proved for 
the promissory note executed ou behalf 
of a minor by his guardian iu favour 
of a vakil for past professional services. 

The learned pleac^r, therefore, contends 
that the first ground on which the Dis¬ 
trict Judge dismisfved the Plairrtlff’s claim 
is uoj) good in law. 

Dealing with the second ground on 
which the District Judge baa dismissed 
the claim of the Plaintiff the learned 
pleader contends that the whole basis of 
the suit in which the Plaintiff sought 
to recover the money due on the bond 
from the estate of the Plaintiff, was that 
the money was borrowed by the guardian 
for the minor for necessaries and for the 

(8) I. L. R. 26 Bom. 221 (1001). 

(9) I. L. R. 17 Mad. 306 (1804). 
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benefit of the minor’s estate, Tfiat this 
was recognised in the defence sot up by 
the Defendant No, 1, who alone con¬ 
tested the suit, in his written statement,* 
and was the matter on contest in the 
Court of Ist -instance, and the S|/bordi- 
nate Judge arived at ^distinct findings on 
the points and that those findings have 
not been displaced by the District Judge. 
The learned pleader,, therefore, contends 
that the case should be remanded to th» 
District Judge for distinct findings on 
the evidence on the issue whether any 
and how much of the money claimed 
under the bond was borrowed by the 
guardian for the minor for necessaries 
oj; for the benefit of his estate, so as 
to make the estate liable for the debt. 

Further he contends tlfat the District 

• 

Judge erred in law in holding that the 
claim to the Bs. 1,000 was barred by 
limitation. The due date for the bond 
of the 24th May 1894 was the 9th May 
1895 and the bond of the 21th March 
1901 was executed within G years from 
that date, and he argues that there is 
nothing under the law to prevent a 
guardian from borrowing money on credit 
for a minor. Next he contends that a 
guardlauls an agent Ci the minor within 
the meaning of secs. 19 and 20 of the 
Limitation Act. lie points out that the 
decision of the Bombay and Madras High 
Courts in the cases of Annapaffauda v. 
Sangadi Gyapa (8) and of Sobhanadri v. 
Sriramvlu (10) and the decision of this 
Court in the case of Natendta Nath Saikar 
V. Rat Charan Haidar (11) are authority 
for the contention that a guardian can 

(8) I. L. K. 28 IJoiu. 221 (1901). 

(10) I. L. It 17 Miul. 221 (1893). 

(11) I. L. li. 29 Cal, 817 (1902). 


make an acknowledgment of a debt on 
behalf of a ward so as to give a creditor 
a fresh start for the period of limitation 
if tlie act of the guardian bo for the 
protection and benefit of*the minor’s pro¬ 
perty, the case of Wajihun v. Kadir 
liiiksh (12) which lays down the contrary 
view being dissenffed *from in those deci¬ 
sions and not having been followed. He 
argues that it is clear from the recitals 
in the second bond that it was executed 
in acknowledgment of the previous debt 
to save the minor’s estate from loss by 
litigation or sale, and therefore that it 
bound the minor’s estate. 

The learned pleajler has also argued 
that under the doctrine of subrogation 
the Plaintiffs have a right to claim against 
the estate of the minor any indemnity 
whicli the guardlarf could claim against 
it, and in support of this contention he 
relies on the case of Madden v. Bridge 
(15) and liaybould v. Turner (14). 

For the lles[)ondeut the learned Coun¬ 
sel has argued that the view taken by 
the District Judge is correct so far as 
the personal liability of the minor is 
concerned. He does not dispute that 
the guardian could bind the estate of 
the minor for a debt incurred for neces¬ 
saries or for its benefit, or that the 
guardian could create a statutory liability 
binding on the ward by an acknowledg¬ 
ment of a debt contracted for necessaries 
supplied for \ho benefit of the ward’s 
estate, Seo< Bibi v. Dhartnadas 

(15). But he contends that, in the 
present suit, before the estate of the 

(12) I. L. «. 13 Cal. 292 (1886). 

(13) 9 C. W. 'N. 9 : s. c. 1. L. R. 

Cal. 1084 (1904). 

(14) (1900) 1 Ch. 197. 

(10) I. L. R. 30 Cal, 539(1903). 



VoL. Xli.) THE CALCUTTA WEEKLY NOTES. 261 

Bhawal Sahu V. Baij Nath Peetab Narain Singh. 


minor can be held to be liable for any 
portion of the de*bt claimed, it must be 
found (1) that the money was borrowed 
for the supply of necessaries for the 
infant or for the benefit of bis estate and 
(2) that it was borrowed within the 
period of limitation. He argues that the 
District Judge has found that the Plain- 
tlfis have failed to prove that any part 
of the Rs. 1,000 borrowed on the bond 
of the 24th August 1894 was taken for 
necessaries supplied to the minor, that 
under the provisions of Arts. 61 and 120 of 
the Limitation Act the liability was barred 
before the execution of the second bond 
and at the time when the suit was insti¬ 
tuted. lie points out that the second 
bond was executed on the 24th March 
1901, two months only before the minor 
attained majority pn the 29th May 1901, 
He contends that the statement made in 
the recitals of the bonds cannot bind 
the minor in the absence of evidence 
aliunde, and that a bond which extended 
the period of limitatiorf by which it was 
agreed to pay Interest at 13;^ per cent, 
on unpaid interest could not be regarded 
as one executed for the Interest of the 
minor. Further be argues that under 
the bond itself it was not intended to 
bind any one but the Defendant No. 2, 
that the frame of the plaint supports 
that view, there being no allegation in 
it that the debt was incurred for neces¬ 
saries, and that the bond does not pur¬ 
port to create any charge on the estate 
of the ward or to provide that the debt 
was payable out of the estate. The 
guardian cannot bind his ward’s estate 
except by a document purporting to bind 
it, and be argues that the law as to 
powers of guardians is correctly laid down 


by Trevelyan in his edition of the Law 
Relating to Minors (page 199, 3rd Edn.). 

He contends that in this case the 
Plaintifi cannot claim the right of sub¬ 
rogation, as the whole foundation on 
which the right could be based is want¬ 
ing, * He refers to the ease of Strickland 
V. Symons (16) as laying down the cir¬ 
cumstances under which such a right 
could be claimed, and points out that 
the doctrine as thus laid down was ex¬ 
plained by this Court in the case of In 
the matter of Shard (17) and was followed 
in the case of Madden v. Bridge (13) on 
which the pleader for the Appellant 
relies. In the present case it would have 
to be proved that the guardian was 
entitled to indemnity against the estate 
of the Infant for'the whole of the tran¬ 
sactions pf her guavdiauship. 

In determining the present appeal we 
have to decide not merely what was the 
intention of the Plaintifi' in bringing the 
suit but also whether on the suit as 
framed and on the bond which forma 
the basis of the suit the Piaiutifi's are in 
law entitled to relief against the estate 
of Defendant No. 1. fn dealing with 
the pleadings we lave no doubt to follow 
the rule laid down by their Lordships 
of the Privy Council in the case of Indur 
Chunder Shigh v. Radha Khhore Ohose 
(2) that while a liberal costruction should 
te given to pleadings so as to give eflfeot 
to the meailiug to be collected from the 
whole tenour they ought to be expressed 
with sufficient definiteness to enable the 
opposite party to understand the case he 

(2) I. L. R. 19 Uai. 507 atp. 512(1892). 

(13) 9 C. W. N. 9: s. c. I. L. R. 81 
Cal. 1031 (1901). 

(16) 26Ch. D. 215 (1884). 

(17) I. R. 28 Cal. 674 (1901). 
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Is called on to meet. Applying that rule 
wo think that the argument advanced 
by the learned pleader for the Appellant 
is sound, that in fact the suit was intend¬ 
ed to be a suit to recover the sum due 
under the bond from the estate of 
Defendant No,* 1 on the ground that the 
debt recoverable under the bond had 
been incurred by the Defendant No. 2 
as mother and guardian of Defendant 
No. 1 for necessaries and for the benefit 
of the estate. This seems to us to be 
clear from paragraph 8 of the plaint read 
with the preceding paragraph and from 
the nature of the relief claimed. More¬ 
over It seems to us also clear from the 
written statement filed by Defendant 
No# 1 that he fully understood that such 
was the nature of the ease which he had 

f 

to meet. The judgment of the Judge 
of the Court of first instance leaves no 
doubt that the main contest before him 
was whether the debt covered by the 
bond was incurred by the guardian for 
necessaries supplied to the minor or for 
the benefit of his estate. The learned 
District Judgp has agreed with the Judge 
of the Court df first instance In holding 
that the bonds were actually signed by 
the mothei; in her capacity as guardian 
and on behalf of the minor, but he is of 
opinion that the suit on the bond must 
fall because the guardian could not bind 
her ward by a personal covenant. 

The learned pleader for the Appellant is • 
no doubt correct In his argument that If 
the amount claimed by the PlaIntiflF be 
found to be a debt incurred for neces¬ 
saries for which the estate of the minor 
would be liable the District Judge erred 
In the broad conclusion at which he 
arrived that the suit must be dismissed 


simply because a guardian cannot bind 
his ward by a personal covenant. The 
ruliiigs relied on by the District Judge 
_ lay down that a guardian cannot bind 
his ward personally by a aimple contract 
debt, by a covenant, or by any promise 
to pay money or damages, but this 
broad proposition is. subject to the modi¬ 
fication that the promise will not bind 
the minor unless it has been made 
merely to keep alive a debt for which the 
ward’s property was liable [Subramania 
Ayyar v. Arumuga ChtUi (7)], Where 
the promise is to pay money which has 
been expended for necessaries the estate 
of the minor may be liable not on*the 
promise but because the money has been 
supplied [^Sundiwaraja Ayyangar v, Pat- 
tanthusami Tever (9) and Act IX of 
1872, sec. 68]. 

In the present case, therefore, the 
learned pleader is right in contending that 
if the District Judge held that the debt 
claimed was one incurred for necessaries 
and if we should hold that as it was a 
debt which was recoverable out of the 
estate of the minor it was necessary for 
the Judge to come to distinct findings 
how much of the debt was incurred for 
necessaries or for the benefit of the 
estate of the minor, 

The most important point in the case 
then remain for our determination and 
that is whether under the first bond of 
the 24th August 1894 and under the 
later bond of the 24th March 1901, 
which in fact renewed the former bond, 
the guardian bound the estate of the 
ward. It Is established law that a guar¬ 
dian cannot bind his ward's estate except 

(7) I. L, K. 26 Mad. 380 (1902). 

(9) I. L. B. 17 Mad. 306 (1894). 
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by a document purporting to bind it 
[Moharana Shri Ranmal Singji v. Vadi- 
lal Vakhat Chand (3)] and we harg to 
decide whether these two bonds purport to 
bind the estate^of the minor. The bonds 
have been translated and placed befoie 
us. It is true that at the head of each 
bond the mother, Defendant No. 2, is des- 
orlbed as the mother guardian and next 
friend of Defendant No. 1 but in neither 
of the two bonds is it distinctly stated, 
or are words used from which it could ' 
be possible to draw only the one inference 
that the debts were incurred for the 
benefit of the estate of the minor. So 
far *as the sum of Rs. 1,000 is concerned 
which no doubt Is said to have been 
borrowed under urgent necessity for look¬ 
ing after the case brought by Tej Narain 
Singh there is no djstinct recital that the 
estate of the minor was in such a state 
as to be in need of the money. It is 
merely stated that the executrix was 
personally under the necessity of borrow* 
ing the money. The ^promise to repay 
the money in each bond is a personal 
promise and there is nothing in either of 
the bonds to indicate that in the event 
of her failure the estate of the minor 
would be liable, or that by the bond she 
purported to bind the minor’s estate. It 
is not open to us in this case to go 
beyond the terms of the bonds themselves 
for the purpose of construing them. In 
these circumstances wg are unable to 
hold that the bond, on which the present 
suit is brought, purport*ed to bind the 
estate of the minor so as to entitle the 
Plaintiff to relief against that estate. 

In our opinion when a third person 
enters into dealings with the guardian of 

(3) I.:L. R. 20 Bom. 61 (1894 


a minor, and advances money for neces¬ 
saries for the minor or for the benefit of 
the estate and takes a bond for the debt 
from the guardian the responsibility rests 
on him to take care that the bond is so 
drawn as to render the estate of the 
mlnofr in law liable for thh debt. In the 
present case the PJaintiffs have failed to 
take this necessary precaution and their . 
suit to recover the money due on the 
bond must fall on the ground that the 
terms of the bond fail to disclose that 
it purported to bind the estate of the 
minor. 

The claim on the bond failing, the 
District Judge is right in holding that * 
the Plaintiffs are barred by limitation 
from recovering otherwise the sum#, if 
any, which they may have paid to the 
guardian for necessfirles or for the bene¬ 
fit of the minor’s estate. 

On these grounds we are of opinion 
that tlie appeal fails and must be dis¬ 
missed with a costs. 

Appeal dismissed, 

[CIVIL APPELLATE JOBlSDICTION.] 
Appeal [FROM* Obiginal Decree 
No. 40 OF 1906. 

The Secretary of 
State for India in 
Rampini, C. J, Codncil, Ist Party, 
Sharfuddin, J. Appellant, 

1907. . I V. 

16, August. Godind Lal Bysak and 
another, Claimants, 
Respondents, 

Land Acquisition Act {I of 1894), secs. 9, 

S5 {2)—Jurisdiction—Compensation —Award. 

Where no claim pwsuant to a notice 
undet' sec. 9 of the Land Acquisition Act 
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loas made by a party interested to make 
a claim. 

Held— That the Land Acquisition Judge 
under sec. 25, suh-sec, (2) had no power to 
make an award for an amount exceeding 
that awarded by the Collector, unless the 
claimant satisfied him that he had sufiicient 
reason for refraining"from making his 
claim in due time. 

The Judge should stale his reasons for 
allowing such a person to prefer his claim. 

This was a.i appeal preferred on the 
13th of February 1906, against the decree 
of Babu Harl Nath Hoy, Subordinate 
Judge, 2nd Court of Zilla Dacca, dated 
the 26th of September 1906. 

^he facts of the case appear from the 
judgment. 

Mr. Upton and Rubu Ram^ Charan 
Mill a for the Appellant. 

Babus ILvendra Narmn Mitra and 
Sat at Chandra Bas ik for the He.spond- 
ents. 

The Judgment of the Court was as 
follows :— 

This Is an appeal against a decision 
of the Subordinate Judge, second Court, 
Dacca, dated the 26th September 1905, 
in a land acquisition case. 

The facts are as follows : There is a 
plot of land, the area of which Is 4 
cottahs, 12 dhurs, which the Government 
has acquired, under the Lanu Acquisition 
Act, in Tantlbazar in Dacca. The per¬ 
sona interested are two in number, 
Gobind Lal Basak and Keshab Lal Basak. 
The Collector took proceedings under the 
Land Acquisition Act and issued notices 
with reference to the said plot, under 
sec. 9 of the Act, on the 23rd March 


1903. Neither of the persons interested 
appeared before him iti accordance with 
the .terms of the notices under sec. 9, 
or preferred any claim for compensation. 
The Collector thereupon made his award 
on the 24th April 1903, giving com¬ 
pensation at the rate of Rs. 1,600 per 
bigha for the land acquired. As neither 
of the parties interested had appeared 
before him, he gave them notice of the 
award on the 9th May 1903. Then one 
of the persons interested Gobind Lal 
Basak, applied to the Collector on the 
16th June 1903. He objected to the 
rate awarded and claimed compensation 
at the rate of not less than Rs. 4,'600 
per bigha: and he prayed that the case 
might be sent to the Court of the Dis¬ 
trict Judge. The Collector made the 
reference to the District Judge on the 
3rd July 1903, under sec. 18 of the Act. 
Up to this time Keshab Lal Basak, the 
other person Interested, had not appeared. 
But while the reference was pending 
before the District Judge he on the date 
fixed for hearing, namely, the 12th 
September 1903, applied to be made a 
party. On the 16th July 1904, the 
Subordinate Judge affirmed the award of 
the Collector. He subsequently granted 
a review; and finally on the 26th Sep¬ 
tember 1905 he awarded compensation 
to the claimants at the rate of Rs. 5,000 
per bigha. 

The Secretary of State now appeals 
and on his behalf two grounds of appeal 
have been urged, first, that as no claim 
pursuant to the notices under sec. 9 of 
the Land Acquisition Act was made by 
either of the opposite parties, the lower 
Court under sec. 26, sub-sec. {2), had 
no power to make an award for an 



266 


VoL XII.J THE CALCUTTA WEEKLY NOTES. 

Thb SecrstIrt of Statb for India in Codnoid v. Qooind Lal BrsAR. 


amount exceeding that awarded by the 
Collector, and, semndly, that there was 
no Buffioient reason for the claimants opt 
having made any claim before the Col¬ 
lector and there/ore the lower Court 
had no right to make the award which . 
it has done, 

We think that these, pleas must pre¬ 
vail. 

It is clear that the Grst claimant, 
Gobind Lal Basak, made no claim pur¬ 
suant to the notice Issued to him, under 
sec. 9 of the Land Acquisition Act, 
because he did not make any claim for 
compensation within the time speciQed 
in the botice. We do not know exactly 
what the period spebiGed in the notice 
was. But the period allowed could not 
have been less than 15 days from the 
issue of the notice and it must have 
expired some day previous to the award, 
which was made on the 24th April 1903. 
Hence the claim which Gobind Lal Basak 
made on the 16th June 1903 cannot 
be regarded as a claim made pursuant 
to the notice under sec. 9 of the Act. 

As for the other claimant Keshab 
Lal Basak, he made no claim at all, 
either before the Collector, or before the 
District Judge, 

In these circumstances it is clear that 
the Subordinate Judge was debarred by 
the terms of see. 25, sub seo, {2) of the 
Land Acquisition Act from awarding to 
the claimants an amount exceeding that 
which was awarded by the Collector, un¬ 
less the claimants satisfied him that they 
had sufficient reason for refraining from 
making their claim in due time. Now, 
the learned Subordinate Judge has not 
said a word on this point. He has not 
alluded to this matter at all. He has 


not explained why he has allowed the 
claimants to make a claim before him 
which they did not make pursuant to 
tjie notices under sec. 9 of the Act; and, 
therefore, it appears to us that he was 
not justified in making the award which 
he has ‘made exceeding that of the Col¬ 
lector. It will be observed that under 
sec. 26, sub-seo. {2) it is necessary, if the 
Judge allows a claimant, who has not 
made a claim pursuant to the notice 
under sec. 9, to make a claim before 
him, that ho should expressly allow him 
to do BO ; and we understand that this 
implies that he must expressly allow 
him and must state his reasons for so 
allowing to make a claim. That has not 
been done in this case; and no explana* 
tion has been ofiered*to us of the Gobind 
Lal Basak’s piaklng a olaim till the 16th 
June 1903, and of Keshab Lai’s making 
no claim at all. We, therefore, do not 
think that the award made by the Sub¬ 
ordinate Judge can be sustained. 

The pleader for the Respondents argues 
that the case is covered by the pro¬ 
visions of sec. 578 of the Code of Civil 
Procedure. But we do not cdnsider that 
this is so, because the* points now raised 
before us relate both to the merits of 
the case as well as to the jurisdiction 
of the Court. 

This appeal is accordingly decreed with 
costs of both Courts. We assess the 
hearing fee at five gold mohurs. 

S. C. S. Appeal allowed. 


34 
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[CIVIL APPELLATE JURISDICTION.] 

Ai’PHAT. I'MOJI APi’KLL \'ri£. DttCilKG 

No. 2'272 OP 190.O. 

[ Jaou Natu SAnK\K and 
Otlii'rs, Plaintiff'', 

Macluvn, C. J. Appell intH, 

IIOI.MWOOI', J. t. 

1907. Mmiundra Nath Kai 

2.'!, M ly, 1 CiiowniiuiiY and otlier.a, 
DufendantiJ, 
Uespondents. 

luujrn.r [rt {I of tHr2), ,svc 2/, c7,s-. (0 
( n. .r.' ’,‘[r,)anil sC’'. L17 -Atha .tuoi 
I,; t'lonihli II {iiu:!sib!‘' 711 hf.i /’.u'cnw — 

>/!'• O'lit 1,1 pi CVIOIOI ib'po.Hltioil. 

ihK Phuil l]\ xoiif^ht eaf thlish 
ihtir peli,pic Itj p'ovinj intfr alia .'/i li 
A r 'l i B H’f’ e hi (I'h'i 

ll'jid — Tkit ,1 f.7 thit i/f'ct 

VI lie hy one if ihej'l inxi /'/’,• in i dep^ist- 
lion giiieii lo'iy hefo e >/«■’roa/i c ly <_i/ tn 
milt iiK se IV IS aiJimssihle i,i fimlenci’. 

1'hia la an appeal fni-'’o.iel on the 
23 li ( f November 1903, against the 
decision <.f 11 lb Pop'', Iv'] , Addiiinird 
Distiict .Tnd::e of 2 I P'rjr.nnalm, (la*ed 
tl.O U 'hof Aip'ns*; 190a, icvers'iiij tho 
decision of Bib’i Aimita Ld Mi kheijee, 
Mnnsif of Ilisiiha*', da'ed the 2G h of 
Si'p'ember 1901. 

Tho appeal arose ont of a suit, by tho 
PlaintilTa who claimed as tlio r( verhionary 
heirs (f one Nabadfltip CliamJra .Sircar 
upon the death of his widow Bindn 
llisini, for the le. ovr (jt (f pfsacssionof 
certain inimo\eabln iropirtics from the 
Difendants who wire ali({'ed to be in 
poshCisIun nndci a 'i 1 nr.d le and frandn- 
lent piiichate from the said Bndn 
Risiiii. '1 lie Plaiiitiff'ii' case on the ques¬ 
tion of their relationship to Nabadwip 
was that Nabadwip was the sou of one 


Shy am Kishore and that the present 
Plaintiff's are descended from Jngnl 
Kisliore the biolher of Shyam Kishore. 

.The Mnnsif found that Jiigul Kishore 
and Shyam Kishore were uterine brothers 
and in arriving at (,)ds conclnsion he 
relied inter aha on Kx 7 which was a 
deposition of Plaintiff No. 2, given in a 
Lvnd llegistrUion case in 1878 in which 
Plaintiff No. 2 mide a statement to the 

I iTccb that Jugnl Kisliore and Shyam 
Kishore were uterine brothers. The 
Mm sif hell this staternoiit to be admis- 
sibhi in evidence under sec. 21, sub secs. 
(1) and (3), sec. 32, cl [5) and sec. 157 of 
the Indian Kvidonce Aati. lie observed 
that at the time these statomentii were 
mide, Piaiiiiitr N". 2 "had no selfish 
moiive to give such a description.” 
Hence I liol 1 tli it this lienment strongly 
corroborites the prose it evidenc.3 on the 
PI liniiff'.’side. Ho doubted whether tho 
pottii and koh'di executed hy Ibndn 

II isini Ill f ivour of the Defeii hints wore 
executed f;r valuable consideritioii; an I 
was of ('pillion that i i any event there 
was no legal necessi'y for them. He 
accordingly decreed tlio suit. 

t)ii apfioal, the District Judge held th it 
the evidence was insuiricient to establish 
tho alleged relationship of the Plaintiff’s 
with Nibadwip). As regards the depo¬ 
sition, I'k. 7, in particular, he observed 
tliatlieclid not see bow an admission 
made by a PlaintilT in his own favo.ir 
could be usei as evidence on his own 
behalf. He accordiiig'y reversed the 
judgment and decree of the Mnnsif and 
di-misf-ed the suit. 

Tlio Plaintiff's preferred this second 
appeal. 

Jiabu Sat at Chandra R 'y ChowAhui y 
for the Appellants. 
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Babus Lai Mchm Dts and Biraj 
Mohan Majumdar for tbe Respondents. 

The Judgment of the Court was as 
follows :— • 

Maclean, C. J.—The only question on. 
this appeal Is whether the District Judge 
was right In rejeotiug 7, which was 
a statement made by Plaintiff No. 2 in 
a case in 1878 in which he stated that 
Jiigul Kishore and Shy am Kishoro were 
brothers. Whether they were brothers 
or not is, as I understand, the real issue 
ill this case. Tlie learned Munsif ad¬ 
mitted that statement in evidence 
having regard to sec. 21, sub sec. (1), 
see. 32, sub-sec. (5) and sec. 157 of tho 
Indian Evidence Act. 'I'he District 
Judge refused to accept it as any evidence. 
We think this statcmjnt was adrnisMhIe, 
but what weight can properly be attached 
to it we cannot say -that is a matter 
for the Judge trying the case. Wc think, 
therefore, that there must be a remand 
and tho case must be dealt with in ac¬ 
cordance with this intimation of our 
opinion as to the admii^sibility of the 
statement. 

The cost of this appeal will abide the 
result. 

N. 0. Case lemanded. 

CRIMINALREVISIONAL JURISDICTION.! 

Rev. No. 12G4 of "1007. 

Kamini Kumar I3iswa.s, 
Petitioner, 

V. 

The Empkuor, 
Opposite Parly. 

Crminal Pioccdure Code {Act V of IS'JS), 
sec, ISS—BouH lido clam of nghi—Comf,e- 


tency of the Mayislrate to decide whether the 
claim is barred by limitation. 

In a piocreding wider sec. 133, Cr. P. 
C., the Petitioner raised a claim of pro- 
pi ieta^p light to the land in dispute and 
the Magistrate came to the conclusion that 
if the Petitioner hid any light it wis 
hail ed by limitation.* lie however stayed 
the passing of final order for one month 
in 0)1 der to allow 'h^ Petilwner an oppoi- 
tonify of establishing his light by a civil 
suit and subsei/uently moie than two 
months aftn tho e.rpiiation of that pet iod, 
made hts ordei absolute. 

Hold— Tint the oulei of the .Uagisirote 
miller sec. 133, Cr. P. C., was bad in law. 
The Magistiate shouhl hive lefiniued 
fium i.i'oi cis '-ng jio isdiclion w\en a boi a 
fide claim to th^ h'nil wis raised and he 
was not compet-nt to decide whether the 
claim was bat . e I by limitation. 

This was a lulo granted on tho 1st of 
Xovtrnber 1907, against au order of (hi 
S'lb-Division.d Magisirat' rf Hibignnj, 
dated tbe 10.h of .Sepfembev 1 907, unk¬ 
ing absolute his order umlor sec. I'l !, 
Ur. P. 0. 

The facts of the c%se appear from tlio 
judgment of tlie lower C-.mii wliich wa.s 
as follows : — 

“ This is an application under .sec 1 ’> 5, 
Cr. P. C,, for restraining the Hcfen.iants 
from cnl'ivating and ob.siructing witli 
fences ccitain land known as Dewa'.kuri 
wliich is alleged 'o be commonly used by 
the vdlagers as a place for the burning 
and burial of dead. Defendants K.iminl 
Kumar B!.swas and Riman RiSwas claim 
proprietary rights ovtr the land. Tiiey 
have filed documents purporting to show 
lliat out of 2 taluks within which tho 

nd is ao’mittedly situated, tluy cwu th 


Rampini, j. 
Sharkuddin, j. 
1907. 

IG, December 
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whols of one and half of the other, I 
understand that the first party alleges 
that some of the land appertains to 
other taluks also. I have not, however, 
gone Into this question nor Into the 
puestlon wljether the Defendants are en¬ 
titled to cultivate the lands appertaining 
to the taluk of which they own only a 
half share. Good evidence has been ad¬ 
duced before me by the first party, 
proving that the land has from time itp- 
raemorlal been used for the purpose of 
burying and burning dead. It Is ad¬ 
mitted by the Defendants that the land 
has been waste until quite recently. It 
<8 therefore a ground left unoccupied for 
sanitary purposes and a public place 
within the meaning of sec. 133, Cr. P. C. 
The fact that it la not the only such 
ground appertaining to the village, does 
not, I think, matter. Relying on the 
opinion of the Honourable Judges of the 
High Court recorded in Luckhee Narain 
Banerjee v. Sam Kumar Mvkhetjee (1), 
I do not also think that it matters that 
it la the alleged rights of the villagers 
and not of fk® general public which are 
at stake. 

“ Defendants urge that as they have set 
up a bch& fide claim of title to the land, 
this Court has no jurisdiction to proceed 
under sec. 133, Cr. P. C. I am a little 
bit doubtful whether their claim so far 
as it may be bond fide extends to the 
whole of the land in question but Pdo 
not wish to emphasise this doubt now. 
I only record my opinion that, in view 
of the proved facts of immemorial usage 
of the land by the villagers for sanitary 
purposes, the Defendants claim is as far 
as I can judge barred by limitation. A 

(1) KL. R. 16 Cal 564 (1888). 


claim which is barred by limitation may 
yet I suppose, possibly be regarded as 
bbnd fide^ I cannot however think that it 
can be regarded by any Court as well- 
founded. '■ 

“ Relying, therefore, on the last part 
of the ruling cited on Luckhee Narain 
Banerjee v. Ram Kumar Mukhetjee (1), I 
suspend this proceeding for one month 
from to-day, to allow the Defendants an 
opportunity of establishing their claims 
in the Civil Court.” 

Subsequently on the 10th of Septem¬ 
ber 1907, the Sub-Divisional Magistrate 
made his order absolute after serving a 

a notice on the Petitioners. The Petl- 

« 

tioners appeared and asked for a post¬ 
ponement, on the ground that they 
bad not witnesses present, which was 
refused. • 

Bahu Dasarathi Sanyal for the Peti¬ 
tioner urged that on the findings of the 
lower Court the order under sec. 133, 
Cr. P. C., was unjustifiable and that the 
case did not come within the purview 
of sec. 133 does aot contemplate the use 
or closing of a burial or burning ground. 
Vide Sheo Saran Lai v. Lai Mohamad 
Lai (2). 

Bahu Sarat Chandra Roy Chotodhury 
for the Opposite Party.—The case in 
Sheo Saran Lai v. Lai Mohamad Lai (2) 
can have no application to the present 
case in which no order is passed pro¬ 
hibiting the* use of a burning ground. 
As to bond fide claim he referred to 
Luckhee Narain Banerjee v. Ram Kumar 
Mukheijee (1) and Belat Ali v. Abdur 
Rahim (3), 

(1) I. L. R. 16 Cal. 664 (1688). 

(2) 12 C. W. N. 70 (1007) 

(3) 8 C. W. N. 143 (1903). 
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As the Petitioner was given a month’s 
time to establtsb his title by a suit and 
the Magistrate made his order absolute 
on the expiry of that period, he aote4 
strictly in accordance with the rulings in 
these two oases. 

The Jddomeni op the Court was as 

* 

follows:— 

This is a rule, calling upon the Dis¬ 
trict Magistrate of Sylhet to show cause 
why the order of the Sub-Dlvislonat 
Magistrate of Hablgunj, dated the 10th 
September last, making absolute his 
order, under sec. 133, Cr. P. C., should 
not be set aside, on the grounds (1) that 
sec. 133, I. P. -C., does not apply to 
burial or burning grounds, and (2) that 
the Sub-Divisional Magistrate has not 
decided the question of bond fides raised 
by the Petitioner.’ 

It is unnecessary for us to enter into 
the first of these grounds. 

As regards the second ground, we think 
that the learned Sub-Dlvisloual Magis¬ 
trate has not come to a proper finding as 
to the question of bond fides. It is clear 
to us that, as admitted by the Sub-Divi¬ 
sional Magistrate, the Petitioner raised 
a claim of right to the land. He said 
he had a proprietary right in it ; and the 
Sub-Divisional Magistrate has come to 
the conclusion that if ho has any right 
it is barred by limitation, so far as he is 
able to judge. And hq adds :—" a claim, 
which is barred by limitation may yet 
I suppose possibly be regarded as bond 
fide. I cannot, however, think that it 
can be regarded by any Court as well- 
founded.” 

We find it difficult to understand the 
meaning of the above two sentences. It 




appears to us that if the Petitioner has 
a claim to the land (and he seems to 
have one) there la no reason to suppose 
that it is not a bond fide one. We can¬ 
not tell whether it is barred by limita¬ 
tion or not 3 and the Sub-Divisional 
Magistrate was not, we think, competent 
to decide this question and has not de¬ 
cided it to our satisfaction. We do not. 
feel certain from the observations made 
by the Magistrate, that the Petitioner's 
claim is barred; and we therefore do 
not see why he should not have a bond 
fide claim to the laud. In these circum¬ 
stances the Sub-Divisional Magistrate 
should have refrained from exercising 
jurisdiction. 

We therefore make the rule absolute 
and sot aside the order complained of. 

B. C.^ . Rule mide absolute. 


[CRIMINAL REVISIONAL JURISDICTION.] 


Rev. No 9G8 of 1907. 


SoiTA BiSWAL and OB8. 


Ramfini, J. 
Sharfuddin, j. 
27, November 
1907. 


Petitioners, 

V. 

Dochdi Stri, 
Opposite Party. 


Trespass—Civil not Criminal—Indian 
Penal Code {Act XLV of 1860), sec. ^^8 — 
Cnminal Procedure Coda (Act V of 1898), 
sec. 532, applicability of. 


When during the absence of the com¬ 
plainant, the accused took possession of 
the house in her occupation and established 
there a bog alleged to be the adopted son of 
the complainant's father. 

Held—-I'Aat the accused could not be 
convicted of an offence under sec. 

I. P. C,, as the house trespass which they 
committed was not a criminal, but a civil 
trespass ; 
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SoiTA Bibwal V. Dochhi Stri. 

Held also— That no order, could be 
pasted by the trying Magistrate under 
sec. C, Cr. P., for the delivtty of 
possession of the house to the complain¬ 
ant as the accused had not been convicted 
by the Magistrate of any offence attended 
by csinvnal foS'ce and that the house 
should be sestoied to the,accused who were 
, found in possessioti of it. 

This was a rule issued on the 15th 
of August 1907, calling on the District 
Magistrate, Puri, as welt as on the com¬ 
plainant to show cause why the order 
passed by Mr. D. N. De, Deputy Magis¬ 
trate of Puri, on the 21st day of June 
1907, convicting the said Petitioners 
under sec. 44b of the 1. P. C., and 
sentuncing them each to pay a line of 
Ra. 50 or in default to undergo one 
mouth’s rigorous imprisonment, and 
directing delivery of possettslon of the 
house and proper-y to the opposite parly 
should not be set aside. 

Babus Dasaialhi Sanyal and Tuia 
Prosonna Chatterjee for the Petitioners. 

No one appeared for the Opposite 
party. 

The Judgment of ikfl Court was as 
follows . 

This is a rule calling upon the District 
Magistrate of Purl as also upon the com¬ 
plainant to show cause wliy the convic¬ 
tion of and sentences passed on the 
Petitioners as well as the order com¬ 
plained of by them should not bo set 
aside. 

The Petitioners have been convicted 
under see. 448, I. P. ' C., and each 
senlenced to pay a fine of Rs. 50, The 
Deputy Magistrate has also ordered deli¬ 
very of possession of the house in dispute 


as also of certain property recovered t 
be made over to the oomp'lainant. 

Tlw facts of the case aro these The 
•complainant is a woman of the name of 
Dochlii, She went off to Vuri on a visit 
anvl in hor absence certain persona took 
possession of the house and established 
there a boy, alleged to be the adopted 
son of the father of the complainant, 
Dochhi complained to the Deputy Magis- 
^trate of heuse trespass and theft and the 
Deputy Magistrate convicted the Peti¬ 
tioners of house trespass and senteuced 
them as mentioned above. It is clear 
that the case is one, not of criminal but 
of civil tiespass. The Petitioners took 
possession of the house for the alleged 
adopted son and are now in possession. 
The complainant says that certain articles 
of her property were rsnioved. But the 
accused have not been convicted of theft. 
On the contrary, the Deputy Magistrate 
says the things carried off are not identi¬ 
fiable and he has abstained from con¬ 
victing them of 'theft. He says the 
things recovered could not be satisfactori¬ 
ly identified. Notwithstanding this, he 
lias ordered possession to be given to the 
complainant, although he records hi his 
proceeding that the accused have all 
claimed ilie things found in their pos¬ 
session as their own. Now, it is extra¬ 
ordinary that the Deputy Magistrate 
who says that the things cannot bo 
. identified, should* have ordered them to 
be delivered to the complainant. Finally, 
he has ordered possession of the house 
to be made over to the complainant. 
We suppose he has passed the order 
under sec. 522, C. Cr. P. But the pro¬ 
visions of that section do not warrant 
his doing so, because the Petltionera 
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have not been convicted of any offence 
attended by criminal force. 

We set aside the conviction^ and 
sentence and direct that the fines, if paid,^ 
be refunded. , 

Tbe property in possession of ^he 
Petitioners must be returned to tliem 
and possession of the house restored to' 

9 

the persons found in possession of it. 
n. C. Hule nncfe obsolu’f. 

tCRIMINALREVISIONALJURISDICTION.^ 
Kiev. No. 1347 OF 1907. 


Rampini, J. 
SnARFUUDIN, J. 

• 1907. 

Ilearci, 17 and 
18, December. 

J iidgment, 

20, December.J 


SniMATl'Y SlISAIi.MOYKR 
DEBf, Petitioner, 

V. 

Tun CoRr>)RATroN of 
Caicotta, Opposite 
Party, 


Calcutta Municipal Art (///, A €. of 
ISfifi), scri. S7f and If'fO (/)—Demohtion 
of a hiii/dintj erected udthoxd sanction-^Xotiee 
vndcr sec. SSd, irhether condition prceedent 

to the passing of order fox' dernolit on. 

• 

No xudiee xtxider sec. SSo of the Calrxitla 
Mxmicipnl Act {III, B. C. of IS09) x's 
necessaxy hejoxe on order xmder rec. 44^ 
(I) of the Act dixectxng (he demolxtiem 
of a huildtng exee'ed xoithoxU sanctioxx, in 
conti cv'nlion of sec. S72, can he passed. 


ConroRATioN OF Cat cotta v. Amr;ta 
Lal Mi'KBimke ( 1) folloxied. 

Ttiis was a rule granted ou tlio ‘JSth of 
November 1907, against an order of Babu 
Ararita Lal Mukeijee, Municipal Magis¬ 
trate of Calcutta, dated fbe .5th of August 
1907, directing under sec. 449 (1) of Act 
HI (B. C.) of 1899 demolition of a 
corrugated Iron shed within a month from 
the date of the order. 

(1) 7 C. W. N. 554 (1903J. . 
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The fapta material to the case as they 
appear from the judgment of the Muni¬ 
cipal Magistrate are as follows :—• 

The General Committee of the Cal¬ 
cutta Corporation applied to the Municipal 
Magistrate under secs. 449 and 450 of 
the.Municipal Act for aiT order upon the 
Petitioner to degeolish a corrugated iron 
shed with mat-walls which the Petitioner, 
had erected without the sanction of the 
Corporation. The Petitioner appeared 
before the Magistrate, admitted the erec¬ 
tion of the building but urged* tliat as 
it was erected long ago and it did not 
cause inconvenience to the public, the 
Magistrate should not order its demoli? 
lion. On behalf of the Corporation it 
wa.s proved that a notice under sec.,383 
of tlie ;\et wa^ served upon the Peti¬ 
tioner, 1)11*. it w|g not replied to. On 
I'ehalf of ]lie Petitioner it was sliown 
lliat the no'ice was replied to and ao- 
kno'viedginent of the receipt of the reply 
admittedly signed by a clerk in the office 
was filed. 

Tlie Afagistrate found after a local in¬ 
quiry that the building caused inconve¬ 
nience to the public and as to the delay 
of the Corporalibu in taking action, he 
observed that as the matter related to a 
public place of worship, it was discussed 
ac great length by the Corporation before 
the application for demolition was made. 
The Magistrate held that the building 
contravene^ the provisions of sec, 368 
inasmuch ns its external walls were made 
of mats and directed its demolition under 
see. 449 (1) of the Calcutta Municipal 
Act. Against this order of the Magis¬ 
trate the present rule was 'ssued. 

Bahtis Dnsnrathi Saxxyiil Aud MontnalKa 
Nath iiukherjee for the Petitioner. 
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£abu Debendra CAandta Mjillick for 
the Oppsite Party. 

The Judgment of the Court was as 
follows:— 

This is a rule to show cause wliy an 
order of the Municipal Magistrate, direc¬ 
ting the demolition of a shed erected by 
the Petitioner without the sanction of 

1 

the Corporation should not be set aside. 

The General Committee appears to 
have applied to the Municipal Magistrate 
under sec. 449 (1) for an order for the 
demollilou of the shed, which comes 
within the definition of “building.” The 
Magistrate has found that it was erected 
without sanction, which is Indeed admit¬ 
ted by the Petitioner. lie has therefore 

passed the order complained of. 

<» 

Wo can see no reason why the Magis¬ 
trate’s order is illegal. It sterns to bo 
in accordance with the provisions of secs. 
372 and 449 (1) of the Calcutta Munici¬ 
pal Act. 

The learned pleader for the Petitioner 
contends that the Corporation issued a 
notice to his client under sec. 383, that 
the Petitioner replied to this notice and 
was not given an opportunity of showing 
cause or of appealing to the General 
Committee. The learned pleader who 
appears for the Corporation urges that 
even if this be so, this would only invali¬ 
date an order directing the building to 
be constructed of non-inflammable mate¬ 
rials and that no such order has been 
passed. He further argues that no notice 
under sec. 383 is necessary before an 
order under sec. 449 (1) directing the 
demuhiiuii of llur building can be passed. 
This would appear to be the case. 

Nothing in the Municipal Act has been 


pointed out to us which prohibits the 
passing of an order under sec. 449 (1) 
for the demolition of a building erected 
without sanction in contravention of the 
provisions of sec. 372 without the pre¬ 
cedent issue of a notice under sec. 383 
and it has been expressly held in Corpo¬ 
ration of Calcutta, V. Amrita Lai Mu- 
khejjee (1) that the issue of a notice 
under sec. 383 is not a condition prece¬ 
dent to a proceeding under sec. 449 (1). 
The rule is accordingly discharged. 

B. C. Rule dischafged, 

[CRIMINAL REVISIONAL JURISDICITON.] 

Rev. No. 1254 of 1907. 

Prodhat Chandra 
Kampini, J. Chowdhury, 

SUAKI'UDDIN, J. Petitioner, 

1907. . V. 

17, December. The Emperor, Opposite 

Party. 

Arms Act {XI of 1S78), tecs. 19 (f), 1^— 
Possession of a gun, meaning of—Pniet'prela¬ 
tion of sec. 19 (f). 

The provisions of sec, 19 (f) of the Aims 
Act do not make the mere possession of a 
gun punishable; they make possession 
contrary to the provisions of sec. 14 of 
that Act punishable. 

The snatching up of a gun which was 
in the hand of another and firing it 
at a mad dog do not constitute the posses¬ 
sion contemplated by sec. 14 of the Aims 
Act. 

This was a rule granted on the 18th 
of November 1907, against an order of 
Babu Harendra Nath Ghose, Sub-Divi¬ 
sional Magistrate of Goalpara, dated the 
12th of August 1907. 

(1) 7 C. W. N. 564 (1903). 
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In the OA8B OP Saja Pramftd'i Nath Roy v. Raja 
Ramani Kant Roy (12 G. W. N, 249) their Lord¬ 
ships of the Judicial Committee overruling the 
judgment of the Calcutta High Court (9 C, W. N. 
34) have held that although co-sbarer landlords 
may be iu the habit of oolieoting their shares of 
the rent separately and that they may have a right 
to do so, yet any one of them may reooyer a decree 
for the entire rent by making the other co-sharers 
parties Defendants and the tenure may be sold in ex¬ 
ecution of such a decree. The reason is obvious; for, 
separate oolleotion of rent does not create distinct 
tenancies, or as their Lordships say “ that such an 
arrangement) expressed or implied) merely affects 
tbi tight to ittf leparatily for rebt, and Ih do other 


respect modifies the terras of the holding.” Th! 
decfsioii will be greatly appreciated by the land¬ 
holders. Bsfore^his decision co-sharer landlords in 
separate receipt of rent had no means of bringing 
a defaulting tenure to sale. In fact b co-sharer 
landlord of a non-transferable raiyati holding was 
practically without any moans of realizing his rent 
by suit. 


We invite ATi'KN'iTON TO THE C4SH OF Pindi Ptolu 
Sootapatajti v I’indt Pu-lu Veeui Bhadrudu^ report¬ 
ed at p, 486, I, L R 30 Madras, Th/) facts were 
briefly these i—Three brothers S. U, and K. and 
their father made an arrangement which amounted 
to a division of the family properttfs. The father 
and R and continued to live together and S_ 
separated ftom them. The father died and then R_ 
died leiwving him tftrrviving a widow and a daughter. 
These two females did not claim R,'8 share but were 
content with maintenance, Rut it appe'ars that 
the widow did not surrender her rights to the pro¬ 
perly of R. The two surviving brothers S. and K. 
entered into an agreemenr between themselves to 
the effect that K. slionld enjoy R’s share and main¬ 
tain the widow and daiigii'er of R, and that after 
the wiiiow’s deatli S. would get lialf of R.’s share. 
After the ugieeiueni the daughter died unmarried 
and then S. and aftei* his death the widow died In 
1S91. In 1901J the son of S. brought a suit to 
recover half of R.’s share by virtue of the agree¬ 
ment which Ills father S. entered with bis uncle K, 

There was a difference of opinion between 
White, 0. J., and Willis, .1., as to the maintainability 
of the suit. The Chief Justice held that the agree¬ 
ment was iu effect to divide the reversion when it 
should fall* iu and as the rights of presumptive 
reversionary heirs could not be transferred, the 
agreomoiit did not operate to vest any property in 
S, therefore the son of S. could not maintain the 
suit. Willis, J., held that the widow not having 
claimed her husband’s share and having contented 
herself with maintenance, S. and K. were not actual¬ 
ly In the position of expectant heirs, so the agree¬ 
ment operated to give S. a vested,Interest in a half 
share of R’s property to take effect In possession 
on the widow's death and the suit was therefore 
mkiDUlaable. The naa? being refetted tfl »fhlw 
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Judge, lb was decided by him that the agreement 
only gave a right to claim specific performance 
thereof when the reversion fell in but that right was 
barred by limitation. According to the view of 
thli learned Judge the agreement was not void ab 
inilio but it was not enforceable until the reversion 
in. 


It might be urged whether the mere chance of 
41 reversioner to succeed to a property on the death of 
a widow could in any way be bound by an agree¬ 
ment. According to the observations of the Privy 
Council in the case of Sham Sunder Lnl v. Aeh'in 
Kunwar, 2 C. W. N. 729, the reversioner could not 
" by Hindi] law make a disposition of or bind their 
expectant interests.” So it would seem to follow 
that such an agreement was incapable of specific 
performance even when the reversion fell in. If the 
expectant interests were not In any way bound by 
the agreement at the time when it was made, how 
could the same agreement be operative after the 
reversion had fallen in. We imiy also in this con¬ 
nection refer to the case reported in I. L. It. 31 Pom. 
166 which also lends support to tho view that such 
an agreement is void of any effect. 


It is however worthy of considehatioj! whether, 
under the circumstances of the, case, Ihe right of 
S. and K. to the property left by K during iho life¬ 
time of It’s widow was really that of expecraiit 
heirs or something more. On tlio death of 11., his 
widow might have claimed his share, but she did not 
do BO. She remained content with maintenance 
given her by K. who in his turn enjoyed tlie share 
of R. So when the agreement was entered into 
between K. and his brother S., K. was actually in 
possession of the share of It. Of course ids posses¬ 
sion might have been put jui end to by the widow’s 
refusing to take the maintenance and claiming the 
share of her husband. But until tliat was done the 
share of R. which K. enjoyed might be regarded as 
pn^erty in the possession of K. which was capable 
of transfer. If that was so, the agreement between 
E. and S. did operate to give S. a vested interest 
in a half share of the lands left by R. to take eHect! 
In possession on the widow’s death. 

Ik another column we reproduce from the 
Harvard Law Review for January, an interesting 
disouBsion on the question of the propriety of joining 
in one suit a number of distinct claims by or against 
different individuals with a view to avoid a multi- 
pllolty of suits. Such a question recently arose 
in Aldridge v. Barrow (11 C. W. N. G80j and may 
arise again. Such cases wlien they arise here have 
to be decided on general principles as they do not 
seem to be covered by the provisions of the Code. 
The extract shows how <he question is viewed by 
Anerloan lawyers.- 


JURISDICTION OF EQUITY TO AVOID A 
MULTIPLICITY OF SUITS WHEN ONE 
IS ARRAYED AGAINST MANY. 

Recently there came before the Wisconsin court 
an interesting case involving equity’s jurisdiction to 
avoid a multiplicity of suits. Illinois Steel Oo. v. 
Schroeder, 113 N. W. 51. Eighty-four squatters 
claimed titled to the Plaintiff’s land through their 
adverse possession tacked to that of M, under whom 
each claimed. The Plaintiff denied M’s possession, 
and had recovered in ejectment against one bolding 
under the same olaim. To avoid having to bring 
eigl>ty-four identical suits, he sought to join all the 
Defendants in one equitable suit and to have the 
matter set at rest. The Defendants interposed a 
demurrer, which was sustained, First it must be 
noticed that the Plaintiff had no other ground for 
getting into equity, so that there was a problem 
apart from joinder of parties in equity,—a distinction 
frequently overlooked in judicial discussions. The 
initial difficulty of the Court was the lack of privity 
among ttie Defendants; that is, they had no common 
title or community of interest in the subject-matter. 
Some courts liave insisted strenuously on this re¬ 
quirement, but the weight of authority is now clearly 
tlie other way. Carlton v. Newman, 77 Me. 408; 
llak V. Alhnson, 188 U. S. 56, 77. Tmhette v. Illi- 
non Central li. R, 70 Miss. 182, the leading case 
contra, no longer represents Mississippi law. Craw¬ 
ford V. Mobile, etc., R. R., 83 Miss 708, 117. 
The basis of the bill Is to afford the Plaintiff a more 
nearly adequate remedy than he has at law, and to 
promote tlie convenience of the public and of the 
court by the having one suit instead of many. 
Smith V. Bank d New England, 69 N. H, 254. 
Privity seems entirely foreign to tliese conceptions, 
and to require it would considerably narrow a bene¬ 
ficent relief which Kent called a favourite one with 
equity. Biinkeihof v. Brown, 6 Johns. Ch. (N. Y.) 
139, 151. In the following discussion it will be 
assumed that lack of privity is not an objection. 

Suppose the bill asked only for a declaration as to 
M’s possession, It would raise a question of law and 
fact common to all Defendants. Such a declaration 
would make this question res adjudicata in subse¬ 
quent ejectment suits by the Plaintiff, thus saving 
fur the courts much time, aud for the Plaintiff the 
burden of repeated proof. The bill, however, would 
' be professedly not to prevent a multitude of suits, 
but to aid the Plaintiff in bringing them. Equity 
has not reached' the point of allowing such bills. 
Such a bill was allowed iii a recent ease without any 
discussion or reasoning. Blumer v. Ulmer, 44 So. 
161 (Misfl.). Next, suppose each of many persons 
claimed under a statute part of a tract of land 
possessed by A, and started Individual ejectment 
suits. A would come to equity to show all his 
opponents’ claims to be groundless by proving the 
statute uncoDstltutloDal, and to have them accord¬ 
ingly enjoined. The bill, if proved would prevent 
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many aulta, while ,lf not proved, would oauae a 
saving In future legal suits. Equity would allow 
such a bill. Sheffield Waterworks v. Yeomans, I. R. 

2 Ch. 8; Albert Lea v. Nielsen, 83 Minn. 346. 
Thirdly, suppose A brings‘separate ejectment suits 
against several parties in possession, who seqk to 
enjoin him because of the unconstitutionallty of the 
statute under which he claims. Here each Plaintiff' 
would have only one auk to 6ght at law, but the 
element of saving the court’s time would still be 
present, and the bill would be allowed, Chicago v. 
Collins, 176 III. 445. But see Turner v. Mobile, 135 
Ala. 73. 126. Fourthly, suppose many passengers 
were Injured in a collision caused by the negligence 
of a railroad company, and they come into equity 
for damages. There would be the common question 
of the company’s negligence, but another element 
would enter. The ascertainment of the relief to be 
given would raise a question concerning each Plain¬ 
tiff, and the result would be a number of issues, 
each involving only one party. Equity would draw 
the line here, and refuse damages whether sought 
alone or with 'other relief. Tompkins v. Craig, 93 
Fed. 885; Smith v. Bitens, 56 Fed. 352; Foreman 
v. Boyle, 88 Cal. 290; State v. Sunapee Dam Co., 
72 N. H. 114, 143. The result would be the same 
If one sought damages from many. Tompkins v. 
/Iroty, 93 Fed. 885; V. Bi'ffns, 5G Fed. 352; 
Foreman v. Boyle, 88 Cal. 290; State v. Sunapee 
Dam Co,, 72 N. H. 114, 143. But when the 
damages are liquidated, so that the ascertainment 
of relief as to each party is a negligible considera¬ 
tion, the reason fails and the relief Is given. Get man, 
etc., Co. V. Van Cleave, 191 Ill. 410; Smith v. Bank 
of New England, supra, Similarly tn the case before 
the Wisconsin court the ascertainment of the affir¬ 
mative legal relief against each Defeadant would be 
a negligible consideration, since it would be only a 
decree to surrender up possession. There is a com¬ 
mon question here, for if the Plaintiff can eliminate 
M’s possession, the claims of all Defendants must 
fail. All the elements in previous case in wliich the 
bill was allowed are present; there is the saving 
to both the court and the Plaintiff; and it would 
seem that the demurrer shoTild have been overruled. 
The bill may be demurrable because the Plaintiff 
also asked for damages, which would be unliquidated; 
but this point was untouched by J;ho court. See 
Foreman v. Boyle, supra,—(Zfafvarcf Law Review). 


CURRENT INDIAN CASES. 

Empbbor V, Pascal Shiman, I. L. R. 31 Bora. 523. 
Cantonments Act {XIII of 1889)—Supply of liquor. 

Where a soldier ordered his servant to buy liquor 
from a shop and bring it to him and the servant 
did It, hdd that the conviction of the servant under 
see. 13 of the Cantonments Act is bad. 


ix?ii 

Rdkmini Bai V, SuBBATA Pai, I. L. R. 31 Bom. 527. 
Civil Procedure Code, secs. 13, j^—Mortgage. 

Where a usufruotuary mortgagee’s tender of the 
mortgage debt being refused a decree for possesiioa 
was obtained, held that a subsequent suit by the 
mortgagee for mesne profits was barred either by 
sec. 13 or sec. 43, C. P. C. 


Bh AG A BAI V. Nap, A VAN Gohal, I. L, R. 31 Bom. 
652.. Mortgage—Civil Procedure Code, see, 257A, 

Where a part o4 the consideration of a mortgage 
was a decretal debt and the decree did not allow 
any Interest but the mortgage stipulated for pay* 
ment of interest, held that having regard to led. 
257A, C. P. C., the provision relating to the decretal 
debt was void, but the other portions of the moft* 
gage bond were enforceable at law. 


Habi v. Vitai, I. L. R. 31 Bom. 560. Hindu latb 
— Widoie’s estate. 

t 

It is the right of each of two or more oo-widowi 
to partition their husband’s estate; it is a necessary 
corollary from that that she can assign^ It to any one 
slie chooses. On her death her Interest la the 
property ceases 4nd the share goes to the surviving 
co-wldow^or co-wldews, as the case may be. But it 
is good as lopg she lives. 


]01lcbicto5. 

Tub Law of Married Women’s Contracts. By 
Mr. R. Emanuel, M. A., B. C. L., of the Inner 
Temple, Barrister-at-Law, London. Butterworth & 
Co., 11 and 12 Bell Yard, Temple Bar IF. G, Law 
Publisher. 1907. 

The complexities of the* law of married women^i 
contracts in England have not been reduced, If they 
have not actually been made more oomplioated, by 
the Married Women’s Propeaty Acts. In such cir¬ 
cumstance, a hand-book in which all that has been 
laid* down either by the Legislature or by the lew 
Courts relating to contracts of married womeOt 
have been collected and arranged in a manner most 
suitable for use by practitioners cannot but be 
useful. In .enunciating the principles laid down 
‘by the Courts, tho author has taken care, whete- 
ever possible, to do so in the language of the Judges 
themselves. lie has also drawn on the general 
principles of the law of agency where no reported 
cases bearing on the relation of husband and wife 
have been available. In an appendix are given the 
Married Women’s Property Acts of 1882 and 1893. 

The Indian Penal Code, Act xLv of 1860, (with 
all amendments up to date) and Notes, Analyses and 
Commentaries thereon. By Reginald A. Nelson^ 
M, A., LL.M., of the Inner Temple, Barrister-at-Law, 
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Principal of the Madras Law College and Advocate 
B/ the High Court of Madras. Fourth Edition, 
Madras Srinivasa Vatadachari i Co. London, Sweet 
and Maxwell, Ld. 1908, 

Mr. Nelson is the author of several works on 
Indian law which are intended to serve the double 
purpose of text-books for students and hand-books 
for practitioners. His annotations have the advan- 
. tage over the ordinary case noted codes inasmuch as 
they embody In brief a commentary on the sections 
which will help botli the 'student and the lawyer in 
the proper comprehension of their scope. Keferences 
to case law are also up-to-date. 'I'/ie only defect we 
have noUlced is that references to the recent Indian 
decisions are not to the original leports but to com¬ 
pilations which are not available to everybody, To 
nuke the book more useful to practitioners, this 
defect ought to be remedied. If it is not too late 
we would suggest the issue of a revised table of 
cases giving references to the original reports. 

of (Ert0t«. 

ENGLISH LAW COURTS. 

COURT OK APPEAL.— Emanuel and olheis v. 
Symon. Before Lonn CaiKF Jdstk.r Alykhsione, 
Lords Jdsticks Buckley and Kennedy. Ibih No¬ 
vember 1907. ' 

* 

Foreign judgment—Jwisdiction of Court over 
foreigner—Entering into pas tnaship or holding real 
propetty if gives jwisdiction. 

In 1895 the Defendant verbally entered into 
partnership with certain persona to work a gold 
mine in West Australia, all parties being then resi¬ 
dent in that Colony. In 1901, tlio Plaintills as 
representing the interest of the other partners insti¬ 
tuted a suit in tlie Cofony for dissolution and 
account. The Defendant had hfe the Colony in 
1899 and bad ceased to reside and carry on business 
in the Colony and had-taken up residence in England 
when the action was commenced and the writ was 
served on him in England, but he did not appear or 
take part in the proceedings. This action was 
brought to recover from the Defendant the sura 
of £1,281 4». lid. on the judgment obtained in the 
Supreme Court of West Australia, or ,in the alter¬ 
native on accounts taken on the dissolution o^ 
partnership. Channell, J., lield, " that the Defendant 
by joining the partnership for the working of the 
mine in West Australia must be taken to have 
oontraoted that all partnership disputes, if any, should 
be determined by the Courts of that couuly and 
thereby subjected himself to the jurisdiction of those 
Court.” 

The Court of Appeal in allowing the appeal refer¬ 
red to Sird ir Gurdyal Smyk v. liijih of Faridkote, 
(1894) A. C. 670^ and held that the above proposition 
of Channell, J., was tor wide and contrary to the 
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deoislons of some eminent judges, The fact that 
the Defendant had been the owner of real property 
in West Australia did not also give the Courts in 
Australia a general jurisdiction over the owner of 
the property, though it could not be disputed that 
possession of real property did in certain oases 
subject a person to the jurisdiction of a foreign 
Court. 

Mr, McCall, K. C., and Mr. A. W. Qroser for the 
Defendant, Appellant. 

Mr. Holman Gregory for the Plaintiff, Respondent. 


COURT OF APPEAL.— Corsellis and others v, 
London County Cov/ncil. Before Lords Justiom 
Cozens Hardy, M. R., Flbtoqbr Moulton and Far- 
, WELL, ll'th November 1907. 

Dedication to public use—Eight of lessee for term. 

The Plaintiff', Corsellis, took a lease for a term of 
82) ■ears of a piece of land fronting York Road in 
the borough of Wandsworth. On part of this land 
one Lewry, under a building agreement with Corsellis, 
built 15 houses with shops, leaving a strip of land 
3 ft. wide immediately in front of them Lewry 
after submitting his plan to the Wandsworth Board 
of Works had written to the surveyor of the Board 
“ I shall feel greatly obliged If you can arrange for 
the paving to be done In front of my shops close np 
to the building line, as I think it would make the 
appearance of the street much better.” Upon that 
the Board passed a resolution that “ upon the ground 
separating the new shops in York Road from the 
public way, being given up to form part of snob 
public way, the foot-way be paved, <feo.” Notice to 
this effect was sent to Lewry but he did not reply. 
The Board thereafter had the paving done up to the 
foot of the buildings. Upon the completion of the 
buildings, Corsellis granted Lewry separate under¬ 
leases of each building with the strip in front. The 
present Plaintiffs other than Corsellis became en¬ 
titled to the several under-leases by purchase. In 
this suit the Plaintiffs sought inter alia for a declara¬ 
tion of their title to the 3 feet strip to which the 
Defendants set up title under the above arrange¬ 
ment with Lewry, 

The Court of Appeal now affirmed the judgment 
Neville, J,, that the evidence was not sufficient to 
establish dedication and that there was no such thing 
known to lav^ as a dedication of a way fof a term, 

It being necessary that a dedication should be In per¬ 
petuity. The Court of Appeal observed that it may 
be that as against Mr. Lewry the local authority might 
have been in a position to Insist that the strip should 
be given up to the use of the public during his 
term either on the ground of estoppel or actual 
contract. But even if this were so it could not 
avail against the Plaintiffs who were bond fids pur¬ 
chasers of the legal interests which belong to them 
without notice of the claim of the looal authority. 
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The judgment of Neville, 3., affirmed on this part 
of the case, but set aeide ag regardg another portion 
not material to thla report. 

Mr. Jenkitu, K. C., and Mr. J, Tamtr for the 
Appellants, County Counoll. 

Mr. Ptkrion, K, (7., and !/*•. C. E. Allan for the 
PlalntlSs, Respondents. 


KING’S BENCH.-Jfanj«« v. Griffin. Before 
JusTiOBS Phillimobb and Walton. 9ih November 
1907. 

Maittr and pupil—Inflictign p/ corporeal puniih- 
mnt—Privilege. 

This cage came on appeal by the Defendant from 
an order of the County Court Judge sitting at 
Glousoester directing a new trial, on the grounds, 
(1) that the verdict of the jury upon which a judg 
raent bad been entered in favour of the Defendant 
wag against the weight of evidence, and (2) that 
the Plaintiff had not had a fair trial owing to the 
bias of the jury and the undue Influence brought to 
bear upon them. The action was brought by a 
scholar in one of the local schools against an assist¬ 
ant sohooimistress for an alleged assault. The 
allegation was that the child had been struck on 
the arm with the edge of a boxwood ruler. The 
jury’s answer to the questions left to them were (1) 
that the punishment inflicted* was in the circum¬ 
stances of a case moderate. (2) The instrument 
used was an improper one having regard to the rules 
made by the city of Glousoester Education Com¬ 
mittee that only the birch or cane should be used, 
but that the instrument used was not as hurtful as 
the birch or cane, (3) but the fact that the child 
was suffering from cartllagenous tumours was not 
known to the Defendant; (4) that the Defendant 
had exceeded her authority under the above-men¬ 
tioned regulations by striking the child without the 
authority of the bead mistress ; and (5) that the 
school regulations had not been brought to the De¬ 
fendant’s knowledge. 

Their Lordships held that it was no doubt true 
that as a matter of the Internal government of the 
school, the teacher, though she did not know it, 
was prohibited, not from ordering but from adminis 
tering corporal punishment, and it was also true 
that the only weapon authorised t/i be used was a 
cane or birch. It did not therefore necessarily follow 
that when it became a question of an action brought 
for assault, or of an indictment for assault she 
was without defence. Considering the general rela¬ 
tion of pupil and teacher, the teacher of the class 
was entitled to use ordinary means of preserving dis¬ 
cipline ; and as between the parent of the child and 
the teacher—the question being one of delegation of 
authority by a parent to those who stood in loco 
jKireneis—it was enough for the teacher to say that 
the punishment administered was moderate, was not 
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dictated by a bad motive and was such as is usually 
administered in schools and such as the parents 
might expect a child to receive. The authority 
extends not to the head teacher only but to the res¬ 
ponsible teachers who have charge of a class. 

Mr. Hugh Sturgei for the Plaintiff, 
iff. Lynn for the Defendant. 

Appeal allowed. 


CHANCERY DIVISION.-i%of &e. of Tenby v. 
Mason. Before Mb. JusTios Kbkewich. 22nd Novem¬ 
ber 1907, 

Borough Council^.-Right of public to attend at its 
meetings. 

* 

The Defendant was proprietor of the Tenby obser¬ 
ver and claimed a right to be present at the meet¬ 
ings of the Council other than Committee Meetings, 
of the borough of Tenby (1) as a ratepayer, (2) as 
a reporter of tlie Tenby Observer, (3) or as a member 
of the public. The Council from time to time per¬ 
mitted newspaper representatives to be present at 
the meetings, but in consequence of a report which 
appeared of one of their meetings in his paper passed 
a resolution that he would not be permitted to 
attend personally as reporter to liis own paper until 
he should prove himself to the saticJaction of the 
Council to be an .efficient shorthand writer. The 
Defendant in assertion of his alleged right attended 
a Council'meeting on 4th March 1907. The Council 
of the borough of Tenby now sought for a declara¬ 
tion that It had a right to exclude all persons not 
members of the Council from its meetings and also 
an injunction to restrain Defondent from entering 
the Council Chamber without the Council’s permis¬ 
sion. 

Held—Th&t the Council was entitled to the decla¬ 
ration and injunction. 

Mr. P. 0. Lawrence, K. C., and Mr, A. A, Bethme 
for the Plaintiffs. * 

Mr, Jessel, K, C., and Mr. Elhs Grifilh for the 
Defendant. 

CHANCERY DIVISION.—iorrf Chesterfield v. 
Harris. Before Mr Ju.stick Neville. 19th Novem¬ 
ber 1907. 

Prescription—Grant—Right of free-holders of man¬ 
or to take fifhj'or sale from nontidal liver. 

The oral evidence in this case showed inter alia 
that the Defendants and others have openly Ashed 
in the waters of the Wye (a non-tldal river) opposite 
the banka of the river owned by the Plaintiffs 
under claim of right as free holders within the 
manor of Wormelow without interruption for a period 
of upwards of 100 years. The Bsh was taken for 
purposes of sale. 

His Lordship observed that if the evidence rested 
here, he would have thought that the enjoyment 
of the right had been exercised so long and pointed 
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80 strongly to the exiatenoe of a lega^ right, that 
he would be bound to attribute to It a legal origin, 
if indeed, it be a right which could be legally created. 
Moreover, taking the documentary evidence as a 
whole, be found nothing inconsistent with the 
right set up by the Defendants. It rather confirmed 
the view that the modern user was in accordance with 
an ancient right. He was of opinion that a grant 
of a right to fish iu common with the other free-* 
holders within the manor would be a good grant 
to an individual and might properly be presumed 
to have accompanied each- original grant of ^ free¬ 
hold. 

Mr, Warmington, K. C., Mr! T. T. Method and 
Mr. H. S. Moou for the Plaintiffs. 

Mr. Micklem, K. C., and Mr. Ellis Gfi^th for 
the Defendants. 

PROBATE, DIVORCE AND ADMIRALTY DIVI¬ 
SION.— V. E, Before Josticb Bargravk Dean. 
9th November 1907. 

Suit for divorce — Interrogatories. 

In this'suit by the wife seeking for divorce on the 
ground of cruelty and adultery a summons was taken 
out by the wife that the Respondent should show 
cause why he“ahould not answer the following inter¬ 
rogatories : 

“(1) Were you in some and what period of the 
years 1903 and 1904, suffering from any'and what 
form of venereal disease; (2) Did you not consult 

Dr. H-of Paris or any o'her, or what doctor, in 

relation to such disease and were you not under 
his care and treatment in relation thereto for any 
and what periods during the said years 1903 and 
1904.’’ The cruelty alleged consisted of wilful com¬ 
munication of venereal disease In 1903 and the 
adultery alleged was of the same date with a 
woman unknown from which he contracted the 
disease. 

His Lordship held that the iliterrogatories were 
not admissible. 

Mr, Bay ford for thcf Petitioner. 

Mr. Murphy for the Respondent. 

CALCUTTA HIGH COURT. 

Recent decisions not yet reJ[>orted, 

(The Important csiea to be loU; reported hereafter.) 

Criminal Revisional Jurisdiction. Before Rampini 
and Sharfoddin, JJ. Criminal Revision No. 
30 or 1908. PARBUTTY CHURAN RAY and 
OBS , 2nd Party, Petitioners v. SUJJAD ALI 
AHMAD CHOWDHURY, Ist Party, Opposite 
Party 29th January 1908 

Review of judgment—Poteer of the Criminal Court 
to grant—Ct iminal Procedure Code, sec. 145. 


A proceeding under sec. 146, Cr. P. C., was insti¬ 
tuted by the Sub-Divisional Magistrate of Jangipur, 
and the 19th of December 1907 was fixed for hearing 
the case. On that date the case was called out 
at 11 A. M., 12 o’clock,.and 1 p. h., successively; but 
no one on behalf of the 1st party appeared; and 
tha Sub-Divisional Magistrate having examined a 
witness on behalf of the 2nd party delivered a 
judgment declaring the^ 2nd party to be retained in 
possession until evicted In due course of law. Sub¬ 
sequently on the 2 Ist December, the 1st party put 
in a petition for review of the judgment, whereupon 
the Sub-Divisional Officer issued a notice on the 2nd 
party to shew cause bn the 3rd January 1908, why 
the review should not be granted. On the said 
date the Sub-Divisional Magistrate made the follow¬ 
ing order.:—"I have heard both the parties. It 
appears that an order under sec. 145, Cr. P. C., is 
not a judgment within the meaning of sec. 369, Cr. 
P. C., and so I hold that It can be reviewed. I 
therefore review the case and direct both parties to 
put in fresh written statements on 10th January 
1908. In the meantime Receiver will retain posses¬ 
sion. This order is to be communicated to the 
Receiver and the Police by a special messenger to¬ 
day." 

(Sd.) A. Islam. 

Against this order the Petitioners moved the High 
Court and obtained the present rule to set it aside. 

Their Lordships held:—That a Criminal Court 
has no power to review Its own judgment, and that 
the final order under sec, 145, Cr. P. C., cannot be 
set aside on review by the Magistrate, who passed 
that order. The order of the Magistrate of 3rd 
January 1908, by which his previous order, declaring 
the possession of the 2nd party, was reviewed and 
set aside, is without jurisdiction. 

Mr. P. L. Roy, Bahus Satish Chandra Chose and 
Anilendra Nath Roy Chowdhury for the Petitioners. 

Bahus Dasarathi Sanyal and Abani Bhushan 
Mukherjee for the Opposite Party. 

B. C. Rule made absolute. 


Civil Appellate Jurisdiction. Before Maclean, 
C. J., and CoxB, J. Appeal from Appellate 
Order No; 478 of 1906 HAFEZUDDIN 
MONDOL AND ANOTHER, Defendants, Appellants 
V. JODU J4ATH SAHA and others, executors 
to the estate of the late KALI KRISTO CHOW- 
DHRY, Plaintiffs, Respondents. 17 th January 
1908. 

Account, suit for—Relief claimed—Properties mort¬ 
gaged—Limitation Act {XYof 1877), Sch. II, Arts. 
89, m. 

This was a suit for accounts by the executors of 
the estate of a deceased principal against his gomasta 
who was Defendant No. 1 and his surety. Defendant 
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No. 2. The Plaintiff »8ked for an account simply 
upon the footinj^ of principal and agent Both 
Defendants Nos. 1 and 2 hypothecated certain pro¬ 
perties, to secure the moneys due from the agent, 
by two documents, a security iahuliyat and a tamin- 
nama, and charged those properties with the payment 
of what might be found due on taking such accounts; 
and by the third prayer of bis plaint, the Plaintiff 
asked that if in the event of ’Defendants Nos. 1 and 
2 failing to pay within the time fixed by Court, 
any money be found due to the Plaintiff at the 
time of nikat (that is, the accounts) an order 
might be passed directing recovery, thereof from the 
property pledged by them and on its proving in- 
suflSoient from the person and other properties of 
Defendants Nos. 1 and 2. 

The Subordinate Judge dismissed the suit on the 
ground that it was barred by limitation, holding that 
Art. 89 of the Sch. II to the Limitation Act applied. 
The District Judge reversed that decision, holding 
that the case fell within Art. 116. The Defendants 
appealed to the High Court. 

Held —That had the suit been simply by the 
principal against the agent Art 89 of the Sch. II 
to the Limitation Act would have applied. 

Asgkar AUhhan v. Khurtud Ahihan (I. L. R. 27 
Mad. 27), Joqendra Nath Roy v. Deb Nath Chatterji 
(8.C. W. N. 113), Madhub Chunder Roy Chwhr- 
butty V. Dtbendra Nath Dey (1*C. L. J 147) and 
Shib Chunder Roy v. Chunder Narain Mvierji (1 
C. L J. 232) referred to. 

Jfoti L'd Bose V. Amin Chand Chattapadhya (1 
C. L. J. 211) dissented from. 

To ascertain which article of the schedule to the 
Limitation Act applies, it is to be seen what is the 
relief which the Plaintiff claimed. 

The case falls within Art. 132 of the Sch. II to 
the Limitation Act. 

Babu Ram Chandra Mozumdar for the Appellants. 

Babn Taruk Chunder Chuckerbutty for the Res¬ 
pondents. 

A, T. M. Appeal dismmtd. 

Civil Appbllatb Jurisdiction. Before Mitba and 
Caspersz, JJ. Civil Rule No. 2751 of 1907. 
NADIAR CHAND SHAHA, Plaintiff, Petitioner 
V. MR WOOD, Defendant, Opposite Party. 
28th November 1907. ’ 

Indian Railways Act {IX of 1890), sec/. 77, HO— 
Notice, service of—*' May." 

A suit was instituted in the Court of Small Causes 
by the Plaintiff for recovery of damages from the 
Assam Bengal Railway Company for short delivery 
on different dates of goods carried by the Railway 
Company under risk notes. 

The Defendant who was the agent of the Assam 
Bengal Railway Company denied the receipt of 
proper notices and also denied the liability of the 
coinpiny even if the notices were duly served, 


The Small Cause Court Judge came to the con¬ 
clusion that the alleged notices of claim were in¬ 
sufficient, they admittedly having been served on 
the Traffic Manager and not on the Agent of the 
Railway Company. 

The Plaintiff moved the Iligli Court and contended 
that the notice to the Traffic Manager was a sufficient 
compliance with the provisions of secs. 77 and 140 
of the Indian Railways Act (IX of 1890). 

Held—That the services of notice under sec, 77 
of the. Indian Railways Act must, in order to be 
effective, be served in the form and manner indicated 
in sec. 140. 

The word “may "in sec. 140 must be construed 
as meaning must, and that if a Plaintiff is desir¬ 
ous of serving an effective notice of claim the notice 
must be directed to the Manager or Agent as the 
case may be. 

Secretary of State for India in Council v. Dip 
Chand Poddar (I. L R. 24 Cal. 306) and Great 
Indian Peninsular Railway v. Chandra Bai (I. L. 
R. 28 All. 552) referred to. 

Decision of Tyabji, J, In East Indian Railway 
Company v. Jethmull Ramanund (I. L. R. 26 Bom, 
669) and Peiiamman Ghetti v The South Indian 
Railway Company (I. L, R. 22 Mad. 137) dissented 
from, 

Babu Sarat Chunder Basak for the Petitioner. 

Mr, Oaith and Babu Joy Gopal Ohosha iox iho 
Opposite Party. 

A. T. M. Rule discharged. 

Civil Appellate Jdritdiction. Before Mitra and 
Caspersz, JJ, Appeal from Order No. 405 
OF 1905 MOFLVI ABDUL KASKM, Appel¬ 
lant V. BKNODE LAL DHONE and another, 
Respondents. Heard, ilst November 1907 and 
0th January 1908. Judgment, 6th January 
1908. 

Civil Procedure Code {Act XIV of 1882), secs. 
27J^, 289—Sale proclamation—Separate process for 
dtffei eht portions, if necessary. 

Certain properties belonging to the judgment- 
debtor were sold in execution of a decree obtained 
by one of the Respondents. The properties were 
described as lot Mirzapore, a two storied house and 
lot Laskardighi. The judgment-debtor applied to 
have the sale set aside under the provisions of sec. 
311, C. P. C. The application was opposed; but 
the lower Court held that the sale of the properties 
Nos. 1 and 2 should be set aside and passed an 
order accordingly; it confirmed the sale of lot 
Laskardighi. The purchaser appealed to the High 
Court. His appeal was confined to lot Mirzapore 
only. 

Lot Mirzapore was a putni taluk owned by the 
judgment-debtor. Five of the villages were let 
out In dur-futni, whereas the sixth village Dhoba 
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was held In dur putni by another person. Dhoba 
was on the other side of the river and was at a 
little distance from the other five villages. The 
contention, therefore, was raised that the sale pro¬ 
clamation ougiit to have been served separately on 
each of the villages. The Court below came to 
the conclusion that the non publication of the sale 
proclamation in each of the villages was an irregu¬ 
larity. 

The word "property” In sec. 274, C. P. C, 
refers to each lot to be sold separately from the 
rest. It cannot refer to different parts of property 
which is advertised for sale. If the separate villages 
constltifting a property be so far distant from each 
other that there is no likelihood of knowledge of 
the sale proclamation being carried on from one 
village to another, it would bo more judicious to have 
the sale proclamation served in e.aoh of the villages. 

Tiipura Smdari v. Dwg<i Charan Pal (I. L. R. 
11 cal. 74) referred to. 

There was no infringement of the provisions of 
the sec.^ 289, C. P. C., on account of the mere fact 
that separate processes were not served on each 
portion of the property advertised for sale. 

Mr. C, C.„Ohose and Moulvis Syed Shamml lluda 
and Nnruddtn Ahmed for the Appellant. 

Bahus Nil Madhab Bose and Naieiidia Chmder 
Bose for the Respondents, 

A. T' M. Appeal allowdtd. 


Civil Ai’Cellate .luRisoinrioN. Maclean, C. J, and 
Cone, J. ArrKAi, from Appellate Order No 
275 OK 1907. JOGKNDRA NATH SIRKAR 
AND OTHERS, Jiidgnieiit-dehtors, Appellants v. 
GORINDA CHANDRA DI TT, Decreehcdder, 
Respondent. Heard, 9th January 1908. Judg¬ 
ment, 24th January 1908. 

Civil Protedwe Code (XIV of 1883), secs. 344t 
378 — Personal decree.against shebalt— Claim on behalj 
of Ihakur—Party to the suit. 

A decree was passed against the Appellants perso¬ 
nally. In execution of that decree attachment was 
issued. The Appellants contended that the property 
did not belong to them, but that it belonged to them 
as shebnits of an idol, and as such was not liable to 
attachment, The made two applications, one under 
sec, 244, the other under sec 278. Both were dis¬ 
missed. The judgment debtors appealed to the High 
Court. 

Held —That as the Appellants were parties to the 
suit the case fell within sec. 244, C. P. C. 

Punckanan Bandopiuthya v. Rahia Bibi (I. L. R. 
17 Cal. 711) referred to. 

Held lurther —That the Appellants had not lost 
any rights gvd their application under sec. 244 
because they made a mistake in applying under 
leei ll?8, 


Babus Mahmdra Nath Roy and Krishna Protad 
Sarbadhikary for the Appellants. 

Babu Brojo Lai Chuckerbutty tor the Respondent. 

Appeal alloaed: 

A. T. M. * Case sent bach. 


Civil Appellate Jdrisdidtoin. Msolean, C. J., and 
CoxB, J. Appeal frou Appellate Dboreb No. 
203 OF 1905. HIRAMOTI DASSYA, Defend- 
ant No. 6, Appellant v. ANNADA PROSAD 
GHOSH AND ANOTHER, Plaintiffs, Respondents, 
Heard, 10th January 1908. Judgment, 24th 
January 1908, 

Possession, suit for — Tenure-holder—Onus—Non. 
permanent tenure — Transferibility. 

The suit was for khas possession. The Plaintiffs 
were the owners of the disputed land. The Appellant 
claimed to be a tenure-holder of the land under 
them. The land was the jama of one B who sold 
it to the Appellant. The Plaintiffs stated that B 
was only an occupancy raiyat and had no transferable 
right. The Appellant said he was a permanent 
tenure-holder, and that the tenure was transferable. 
Both Courts found, under the statutory presumption 
of the Bengal Tenancy Act, the laud being over 
100 bigbas in extent, that the tenancy was a tenure 
and not an occupancy holding. The lower AppeHate 
Court, however, hefd that it was not a permanent 
tenure, and so not transferable, and consequently 
gave the Plaintiff a decree for khas possession. 

The Defendant appealed to the High Court. 

That it lay on the Appellant, when the 
Plaintiffs satisfactorily proved that they were the 
owners of the land, to show that she was entitled 
to remain there, in other words to make out her 
alleged title as a tenure holder. 

Held further—Hhe tenure being created in 1804, 
the right to transfer a non-permanent tenure was 
not created by the Transfer of Property Act. 

Hari Nath Kaimokar v, Raj Chunder Karmokar 
(2 C W. N. 122) referred to. 

Sec. 11 of the Bengal Tenancy Act seems to 
import that non-permanent tenures were not to be 
regarded as transferable. 

The Advocate-General (Mr. O’Kinealy) and Mr, 
Noi ton and Babus Lai Mohun Das and Jnanendra 
Nath Bose for the Appellant. 

Mr. Mill and Dr, Ras Behary Ghost and Babus 
Joges Chunder Roy, Rajendia Chunder Quha and 
Raian Chand Boral for the Respondents. 

A. T. M. Appeal dismissed. 
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The facts mate/lal to the report ap¬ 
pear from the judgment. 

Mr, P. L. Boy and Bahu Baikmtha 
Nath Dat lot thf Petitioner. 

No one appeared for the Crown. 

The Jddombnx of the Court was as 

• • 

follows:— 

This is a rule calling upon the Deputy 
Commissioner of Ooalpara to show cause 
why the conviction of and sentence passed 
on the Petitioner should not be set aside, 
on the ground that he was not in posses¬ 
sion of the gun within the meaning of 
the Arms Act. 

The Petitioner has been convicted 
under sec. 19 (f) of the Arms Act (XI 
of 1878) and sentenced to a fine of 
Kb. 5. 

The facts are these: The gun used by 
the Petitioner belongs to a gentleman 
named Eajendra Naraln Chowdry, who 
has been exempted from the operation 
of the Arms Act. This, gentleman is 
now in England. His gun seems to have 
been left by him with his brother, Jotin- 
dra Narain Chowdry. The Petitioner 
Is a cousin of these two gentlemen. On 
the 30th March last a mad dog entered 
the compound of the bari of the Peti¬ 
tioner; and he seized the gun, which 
was in the hands of one Rajeswar, a 
servant, and fired at the dog. Unfortu¬ 
nately he missed the animaj, but a shot 
from the gun wounded a man named 
Thanda Kajbunsi. For this he was con¬ 
victed, under sec. 304A, I. P. C., and 
sentenced to a fine of Ks. 300 and to 
detention in Court for one day. The 
Sessions Judge, on appeal, reduced the 
fine to Ks. 100. 

Now the Petitioner has been again 


prosecuted under sec. 19 (/) of Act XI 
of 1878. As regards this second prose- 
cutlou we think, in the first place, that 
it was unnecessary and, in the next place, 
that the 'Petitioner is not liable under 
the psovlaions of sec. 19 (J) of the Act. 
The provisions of sep. 19 (/) do not make 
the mere possession of a gun punishable; 
they make possession, contrary to the 
provisions of sec. 14 of that Act, punish¬ 
able; and we agree with the learned 
Counsel who appears for the Petitioner 
that the temporary possession which the 
Petitioner had of the gun when he 
snatched it up and fired it was not the 
possession contemplated by sec. 14. 

We accordingly make the rule absolut* 
and set aside the copviction and sentence. 

The fine, if *pald, nyist be refunded. 

t 

B. C. . Buie m%de absolute, 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 164 OF 1906. 

Mookerjke, J. Mirz4 Shamsher Baha- 

Caspersz, j. dur and ors., Defend- 
1907. ants, Appellants, 

Heard, 23, & 26, ^ v. 

August. Monshi Kunj Behari 
Ju(fgment, Lal and others, 

29 , August.) Respondents. 

Possession, suit for—Onus of proof—Nature 
of evidence to he adduced hy either party — 
Title, proof of, effect of—Presumption of pos¬ 
session- Comtruciioe possession—Survey map, 
value of, as evidence. 

In respect of jungle and hilly lantl pos¬ 
session must be presumed to be With the 
rightful owner. 

Plaintiff in an action for tjeetmfnt 
must not only prove his title but also his 
possession, actual or constructive, within 
1^ years of iwi't, When Plaintiff has 

36 
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established his title it is not necessarp for 
the Defendant to prove a better title or 
establish that he has acquired a good 
title by adverse possession which has ex¬ 
tinguished the title of the Vlainiiff but 
Plaintiff musi prove his possession also 
within 1$ years. 

Nature of evidence required in such cases 
discussed. 

Revenue Survey Maps are evidence of 
title and possession. They are not conclu¬ 
sive and may be shewn to he wrong but in 
the absence of evidence to the contrary 
they may be properly and judicially re¬ 
ceived in evidence as correct when made. 

The doctrine of constructive possession 
'•pplies only in favour of the rightful 
owner and must not, qs a rule, be extended 
to the wrong-doer whose possession must 
he confined to land of whiiffi he is actually 
in possession. 

This was an appeal preferred on the 
10th of February 1906, against the 
deoiee of C. E. Pittar, Esq., District 
Judge of Zillah Oya, dated the 9th of 
November 1905, modifying the decree of 
Babu Annada Prosad Bagchi, Subordinate 
Judge of Gya, let (jourt, dated the 23rd 
of January 1905. 

The facts of the case appear from the 
judgment. 

Mr. Caspersz, Bahus Umakali Mukherjee 
and Kulwant Sahay for the Appellants. 

Mr, O'Kinealy (Advoeate-Oenerdl), 
Bahus Lal Mohan Das, Ram Charan 
Mitra, Chandra Sekhar Per shad Singh and 
Prokash Chandra Sircar for the Respon¬ 
dents. 

The JuDGKENX OF XHE CouRT was as 
follows:— 

The Bubjeot-matter of the litigation 


giving rise to this appeal consists of three 
large tracts of lands in the' kitaa called 
Bharkalwar, Bbaya Bigha and Qordag, 
which are claimed by the Flaintiffii-Bes- 
pondents as included within their Mouaah 
Ballari. 1345 blghas out of the disputed 
lands are said to be covered by hills and 
jungle and the remainder, about 200 
bigbas, are under cultivation. Out of 
the latter area, 138 bigbas are situated 
in Bharkalwar and 62 bigbas in Qordag. 

The Plaintiffs alleged that at the time 
of the settlement proceedings, the De¬ 
fendants claimed possession of all these 
lands under a deed of gift executed in 
their favour, on the 28th April 1875, by 
the Maharaja of Deo, a neighbouring 
zemindar now represented by the 5th 
and 6tb Defendants to this suit. The 
Settlement Officer held that although ac¬ 
cording to the Revenue Survey Maps, 
the lands of Bharkalwar and Qordag 
were included in Mouzah Baliari, they 
were in the actual occupation of the De¬ 
fendants. The Plaintiffs contend that 
the effect of this decision of the Settle¬ 
ment Officer was practically to place 
them out of possession. They conse¬ 
quently commenced this action for de¬ 
claration of title and for recovery of 
possession. The claim was resisted on 
various grounds amongst which it is suffi¬ 
cient to mention the pleas of limitation 
and denial oif’ the title of the Flaintfffs. 
The Court of first instance cadle to the 
conclusion that the whole of the disputed 
area was situated within the zemindari 
of the Flaintlfifs. Upon the question 
of limitation that Court held that as 
regards tbs lands covered by hills and 
jungles the Flalntiffs were in possession, 
actual or constructive, within 12 years of 
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the lalb. Aa regards the oultlvated 
lands, the Subordinate Judge held that 
the PtalntifiTs were in possession of the 
62 bighas in Oordag within the statutory 
period, and tjiat the oultiTation by the 
Defendants of these lands commenced 
about six years before the suit. As re¬ 
gards the 138 bighas in Bharkalwar 
however the Subordinate Judge found 
that the Plalntids had failed to prove 
their possession within 12 years and that 
the undisputed documentary evidence * 
justified the conclusion that these lands 
had been under cultivation from a period 
antecedent to 12 years before the suit. 
In this view of the matter the Subordi¬ 
nate Judge madff a decree In favour of 
the Flaintififs for the jungle and hilly 
lands of Bhaya BIgha and the cultivated 
lands of Gordag but dismissed the suit 
in respect of the oultlvated lands of 
Bharkalwar. 

The Plaintiffs as well as the Defend¬ 
ants appealed against this decree, the 
former in respect of thd lands the claim 
to which bad been dismissed, and the 
latter in respect of the lands for which 
the claim had been allowed. The whole 
question of title and possession therefore 
was re-opened in the appeal. At the 
hearing before the District Judge it was 
admitted on behalf of the Defendants 
that in default of other evidence of title 
the Revenue Survey Maps must be ac¬ 
cepted as evidence of title and possession, 
and that according to these maps the 
lands in dispute appertained to Mouzah 
Baliari which was admittedly the pro¬ 
perty of the Plaintlfis. The District 
Judge therefore held that the conclusion 
of the Subordinate Judge upon the ques¬ 
tion of title to all the disputed lands 


must be affirmed. Upon the question of 
possession the District Judge held that 
in respect of the jungle and hilly lands 
the possession must be presumed to be 
with the original owner, especially as 
the evidence of the Defendants was in¬ 
adequate to prove any actual possession 
over such lands^ In respect of the 
cultivated lands of Gordag the District 
Judge held that the Defendants were in 
possession for about 6 or 7 years, and 
that the Plaiutiffs had been previously 
in possession thereof. As regards the 
cultivated lands of Bharkalwar the Dis¬ 
trict Judge held that the onus was upon 
the Defendants to prove adverse posses-' 
sion for more than 12 years, and, as 
they had failed to do so, and as the 
possession of the,Plaintiff3 must be pre¬ 
sumed to fiiave continued until the De¬ 
fendants oamo into occupation, .the title 
of the Plaintlfis to these lands could not 
be taken to have been extinguished. In 
this view of the matter the District 
Judge allowed the appeal of the Plain¬ 
tiffs and dismissed the appeal of the 
Defendants. The result was that the 
entire claim of the Plaintiffs was allowed. 

Against this decree the Defendants 
have appealed to this Court. On their 
behalf the decision of the District Judge 
has been assailed substantially on two 
grounds, namely, first, that the question 
of title has not been properly investi¬ 
gated inasmuch as the District Judge 
misunderstood the legal effect of the 
admission which was made before him, 
and, stcondly, that upon the question of 
limitation he ought not to have thrown 
the burden of proof upon the Defendants 
in respect of any portion of the claim. 

In support of bis first oontentloD« 
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learned Counsel for the Appellants has 
contended that there was ho intention 
on the part of the Defendants to abandon 
the question of title and that the District 
Judge ought to have determined that 
point upon the whole of the evidence 
in the record. It is clear however on 
the judgment of the District Judge that 
the Defendants admitted that in default 
of other evidence of title, the Revenue 
Survey Map of 1843 must be accepted 
as evidence of title and possession, and. 
that according to these maps, the lands 
in dispute appertained to the zemindar! 
of the Plaintiffs. As to factum oi the 
admission it is not open to the Defen¬ 
dants to challenge the accuracy of the 
statement contained in the judgment 
of* the District Judge. If the admission 
was not as a matter of Tact made, or 
if it was substantially different from 
what it was taken by the District Judge 
to be, the proper course for the Defen¬ 
dants was to apply for a review of judg¬ 
ment because the District Judge and he 
alone was competent to state with any 
approach to accuracy, what was the precise 
admission which had been made before 
him. ^ 

We must therefore proceed on the 
assumption that the admission stated in 
the judgment of the District Judge was 
as a matter of fact made. This admis¬ 
sion, it will be observed, is divisible 
into two parts. The first branch of the 
admission is that in default of other 
evidence of title the Revenue Survey 
Maps must be accepted as evidence of 
title and possession. This admission is 
in accordance with what must now be 
taken to be the settled law as pointed 
o^t by their Lordships of the Judicial 


Committee in the case of Moharaj 
Jagadindra v. Tht Seerftary of State (1) 
where their Lordships affirmed the view 
taken by this Court in the case of 
Sateom'i Qhoth v. The Secretary of State 
(2) that Revenue Survey Maps are ad¬ 
missible as evidence of possession and 
consequently of title. The Privy Coun¬ 
cil state that maps and surveys made 
in India for revenue purposes are official 
documents prepared by competent persons 
and with such publicity and notice to 
persons as to be admissible and valuable 
evidence of the state of things at the 
time they are made. They are not con¬ 
clusive and may be shown to be wrong, 
but in the absence of evidence to the 
contrary, they may be properly and 
judicially received in evidence as correct 
when made. When therefore in the Court 
below it was admitted on behalf of the 
Defendants that the Revenue Survey 
Maps must be accepted as evidence of 
title and possession, the admission was 
in accordance ^Ith settled law. Even 
if such admission had not been made, 
the District Judge would have been per¬ 
fectly justified in his conclusion that the 
Revenue Survey maps are evidence of 
title and possession, and that till that 
evidence was rebutted by other evidence 
of title, effect must be given to the state 
of things as indicated by the Revenue 
Survey Maps. 

The second branch of the admission 
was that the lands in dispute are shown 
by the Revenue Survey Map of 1843 to 
appertain to Mouzah Baliari. This was 

(1) L. R. 30 I. A. 44 (63) : s. o. I. L. B, 
30 Cal. 291 (1902). 

(2) I. L. R. 22 Cal. 252 at p. 267 
(lb94). 
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has not been suggested before this Court 
that the Revenue Survey Map of 1843 
does not bear out this statement. We 
must take it therefore that the ad- 
mission upon this part of the oase was 
correct and that the Revenue Survey 
Map of 1843 does show that the disputed 
lands were at the tfme found to apper¬ 
tain to the zemindarl of the Plaintiffs. 
The conclusion therefore seems to us to 
be irresistible that the finding of the 
District Judge upon the question of title 
cannot be assailed, and we must proceed 
on the assumption that the Plaintiffs 
have established their title to the whole 
of the lands in controversy. 

The second ground urged on behalf of 
the Appellants relates to the question of 
limitation. So far as this question touches 
the jungle and hHly lands of Bhaya 
Bigha and the cultivated lands of Gordag, 
we are of opinion that the judgment of 
the District Judge cannot be successfully 
assailed. In respect of,the jungle and 
hilly lands, possession must be presumed 
to be with the rightful owner, that is, 
with the Plaintiffs in this oase. This 
view is supported by the decision of this 
Court in the oase of Mahamad Ali Khan 
V. Ehaja Abdul Gunny (3) and by the 
decision of their Lordships of the Judi¬ 
cial Committee in Raj Kumar Roy v. 
Gobind Chunder (4). As regards the 
cultivated lands of Gordag, the District 
Judge has found that the evidence of the 
Defendants themselves establishes that 
they had no possession of these lands at 
a period earlier than 6 or 7 years before 
the institution of this suit. The Plaln- 

(3) I. L. R. 9 Cal. 744 (1883). 

(4) I. L. R. 19 Col. 600 (1891-92). 


of the cultivated lands in Gordag for 
more than 6 or 7 years. There is con¬ 
sequently no bar to their recovery of 
possession so far as these lands are con¬ 
cerned. 

As,regards the cultivated lands of 
Bharkalwar, howeyer, the position is 
different. The District Judge holds that 
in respect of these lands the Defendants 
are bound to prove adverse possession for 
'more than 12 years, because the plea 
that the title of the Plaintiffs has been 
extinguished by adverse possession, is 
taken by the Defendants and it is for 
them to establish it. In our opinion, 
this view cannot be sustained. It is now 
firmly settled, beyond all possibility of cop- 
troversy, that the Plaintiff' in an action for 
ejectment mhst not only prove his title 
but also his possession within 12 years 
of the suit. This is clear from the oases 
of Saheb Pershad Sein v, Rajendra 
Krishort Singh (5) and Nitrasur Singh v. 
Nund Loll Singh (6). The same view 
was subsequently affirmed by a Full 
Bench of this Court in the oase of 
Mahamad Ali Khan v. •Khaja Abdul 
Gunny (3). Sub8eJ[uent to the decision 
of the Full Bench, the same view has 
been reaffirmed by their Lordships of the 
Judicial Committee in the oases of Mohi- 
ma Chandra Masumdar v. Moheth Chan¬ 
dra Neoghi (7) and Nawab Mahammud 
Atnanulla Khan v. Sudan Singh (8). 

It was argued however by the learned 
Advocate-General on behalf of the Res¬ 
pondents that the decisions of the Judl- 

(6) 12 M. I. A. 337 (1869). 

(6) 8 M. I A. 199 (1860). 

(7) I. L. R. 16 Cal. 473 ; s. o. 16 I. A. 

26 (1888). 

(8) I. L. R. 17 Cal. 137 (1889), 
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olal Committee in the casep to which 
reference has been made do not lay down 
any general rale of law and must be 
restricted in their application to the 
particular circumstances of the case then 
before the Court. He further suggested 
that as a ma'cter of principle, a F'falutiff 
who has established, his title ought to 
succeed unless the Defendant can prove 
a better title or establish that he htui ac¬ 
quired a good title by adverse possession 
which has extinguished the title of the' 
Plaintlfi. We are unable to accept either 
branch of this contention. There can be 
no question that the rule laid down by 
their Lordships of the Judicial Committee 
is of general applicability and in our 
opinion there is good reason for it. The 
Plaintiflf who brings .an action for eject- 

I 

ment has to establish, not merely that 
be had title at some remote period ante¬ 
cedent to the suit. In order to entitle 
him to succeed, be must establish that 
he bad a valid subsisting title at the 
date of the Institution of the suit, in 
other words he has to prove not only 
that he has title but also that be has 
been in possession within 12 years before 
the suit. *’ 

This view may at first sight seem to 
be not quite consistent with what is 
Implied in the decision of their Lordships 
of the Judicial Committee in InnastmuHu 
Udayati v. Upakarath Udayan (9). In 
that case, the Plaintiff who sued to eject 
the Defendant admitted the possession of 
the latter for seven years next before the 
suit and the Defendant produced docu¬ 
mentary evidence of possession during 
the preceding five years, which was 

(9) L. R. 26 I. A. 210 : 8. c. I, L. R. 2 
• Mad. 10 (1899). 


exactly similar in kind to the evidenoe 
which accompanied his -possession during 
the seven years. In these oiroumstanoes, 
Counsel of the Defendant before the Judi¬ 
cial Committee, appears to have taken 
upon himself to prove that there was 
primd facie evidenoe of the possession 
of the Defendant for 12 years, and to 
have contended that this shifted the 
onus upon the Plaintiff to show that 
possession of the Defendant began with¬ 
in 12 years of the suit. It was in 
these oiroumstanoes, that the Judicial 
Committee held that the documentary 
evidenoe of possession exactly similar in 
character to what accompanied the ad¬ 
mitted possession wbnt back far behind 
the 12 years in question, and that this 
was sufficient to throw on the Plaintiff 
the burden of rebutting the inference 
arising from the fact of possession ac¬ 
companied by these documents. Their 
Lordships held upon an estimate of the 
confiicting evidence that this burden had 
not been sustained by the Plaintiff. In 
fact, the case for the Defendant was so 
strong that it was not necessary for him 
to contend that the fact of the admitted 
possession of the Defendant for 7 years 
was sufficient to throw the burden upon 
the Plaintiff to prove that he had been 
in possession within 12 years of the suit. 
This decision of the Judicial Committee 
cannot, consequently, be taken, to weaken, 
in any way t^e effect of the earlier deci¬ 
sions to which we have already referred. 
We hold, therefore, that in an action for 
ejectment, the onus is on the Plaintiff to 
prove bis title, and to show that be was 
in possession and was dispossessed of the 
disputed property within 12 years before 
the date when be filed the suit. 
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The question may, howsTer, and does 
in faot frequentlly, arise as to what is 
neoMsary for the Plaintiff to prove, in 
order to establish his possession within • 
12 years of th^suit. The character and 
value of the property, the suitable and 
natural mode of using it, the course of 
conduct which ‘the proprietor might 
reasonably be expected to follow with a 
due regard to his own interests, all these 
matters greatly varying, as they must, ^ 
under various conditions, are to be taken 
into account in determining the sufBoi' 
enoy and effectiveness of possession. For 
instance, where land has been shown to 
have been in a condition unfitting it for 
actual enjoyment in the usual mode at 
such a time and under such circum¬ 
stances that that state naturally would, 
and probably did, continue until 12 years 
before the suit, it may properly be pre¬ 
sumed that it did so continue, and that 
the Plaintiffs’ possession continued also 
until the contrary is shown. See Moha¬ 
mad AH Khan v. Khoja Abdul Ounny 
(3). In substance, therefore, we have 
arrived at the conclusion that the Plain¬ 
tiff in an action for ejectment must prove 
possession actual or constructive, within 
12 years before suit. If the condition of 
the disputed property was such that it did 
not admit of actual occupation, the pre¬ 
sumption is that legal possession conti¬ 
nued with the rightful owner, and it is 
sufficient for the Plaintiff to prove either ’ 
that the property continued in such 
state within 12 years of the suit, or that 
the condition continued up to a date so 
near the 12 years that the natural and 
probable inference is that the condition 
of the property was similar up to a date 

(8) I.L.B. 9Ch1.744 (1888). 


within 12* years of the suit. If this is 
established by the Plaintiff, the presump¬ 
tion would be that the possession of the 
Plaintiff also continued within 12 years 
of the suit. This presumption, however, 
is rebuttable and the Defendant may 
show* that he has been in actual occupa¬ 
tion of the property or of any portion 
thereof, for more than 12 years before ‘ 
suit. If the presumption is thus rebut¬ 
ted and the adverse possession of the 
Defendant is proved in respect of any 
portion of the property, the suit of the 
Plaintiff must fail to that extent. 

Now in the case before us, the District. 
Judge has not found what was the con¬ 
dition of the land in Bbarkalwar at a 
period about 12 years before the date* of 
the Institution olf the suit. All that he 
has found, la that* the Survey Map of 
1843 shows that at the time of the 
survey the lands were jungle. This how¬ 
ever does not necessarily lead to the 
presumption that the lands continued to 
be jungle up to the 11th April 1892, 
within 12 years of which date the present 
action was commenced. We start with 
the possession of the Plaintiffs over jungle 
lands in 1843 but there is no finding 
as to the subsequent condition of the 
property. 

In these circumstances, it is Impossible 
to support the decision of the District 
Judge upon this part of the case. The 
presumption which he raised in favour 
of the Plaintiff would be available, only 
so long as the lands continued to be 
jungle. The presumption, however, 
would cease to be operative after the 
land was cleared of jungle, and was 
brought under cultivation. This part 
of the case, therefore, must be retried. 
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The District Judge must In the first Ins¬ 
tance direct his attention to the condition 
of the land at a period 12 years antece¬ 
dent to the suit. If he finds that the 
land at that time was covered with jungle 
or that at a period not very remote 
from that time, the land was jungle 
so as to justify the • inference that the 
* same condition continued at a time just 
within 12 years of the suit the Plaintififs 
are entitled to the benefit of the pre¬ 
sumption that they had constructive 
possession as rightful owners. When 
the District Judge deals with this part of 
the case, he may, if the state of the evi¬ 
dence justifies it, apply the principle laid 
down by their Lordships of the Judicial 
CoHumlttee in Banjit Bam Pandey v, 
Goberdhan Bam Pandey (IP), namely, 
where the evidence of’possession, is equal¬ 
ly unsatisfactory on both' sides, the 
presumption may be made that posses¬ 
sion was with the true owner. If the 
District Judge comes to the conclusion 
that the Plaintiff has made out a primd 
Jade case and is therefore entitled to 
the benefit of the presumption, he will 
next consider whether the Defendants 
have been able to rebut that case by 
their evidence. When he deals with 
this part of the case, regard must be 
had to the principle of law that a tres¬ 
passer is not entitled to the benefit of 
constructive possession. It was ruled 
by this Court in the case of Mohini • 
Mohan Boy v. Promoda Nath Boy (II), 
that the doctrine of constructive pos¬ 
session applies only in favour of the 
rightful owner, and must not, as a rule, 
bo extended to the wrong-doer, whoso 

110) '20 W. U. 25 (1873). 

(11) 1. L. U. 24 Cal. 263 (18S«J. 


possession must be confined to land of 
which he Is actually In possession. 

This rule Is substantially Identical 
with the principle enunciated by their 
Lordships of the Judicial Committee in 
the case of Clark v. Elphinttone (12), 
Agency Company v. Short (13) and 
Secretary of State vi Ktithnamoni Gupta 
(14). In the first of these cases it was 
held that as against the'rightful owner, 

^ the possession of a trespasser Is avail¬ 
able only when there is actual possession 
of the disputed land or overt, or physi¬ 
cal act of ownership done upon it. The 
true owner is not affected by ideal pos¬ 
session of the land or possession which 
exists only in the imagination of the 
parties. In the second case, the Judicial 
Committee held that when an intruder 
has relinquished possession, the posses¬ 
sion so abandoned, leaves the original 
owner in the same position in all respec'.s 
as he was before the Intrusion took 
place. In the third case the Judicial 
Committee held 'that when land in the 
possession of a trespasser is submerged 
the possession reverts in the eye of law, 
to the original owner. 

The principle upon which this rule 
of law is based, was elaborately examined 
by Mr. Justice Storey in Clarke v. 
Coufteney (16) in which that eminent 
Judge observed that the reason for the 
rule Is plain. Both parties cannot be 
seised at the same time of the same 
land under different titles, and the law 
therefore adjudges the seisin of ail which 
is not in the actual occupancy of the 

(12) 3 App. Cas. 164 (1880). 

(18) 13 App. Cas. 793 (1888). 

(14) I. L R. 29 Cal. 518 (1902). 

(15) 5 Peters 819. 
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adverse party, to him who has the better 
title. If a man enters into land having 
title, his seisin Is not bounded Jby his 
occupancy but Is held to be co-extensive 
with his tltle^ but If a man enters with¬ 
out title his seisin is confined to .his 
possession by metes and bounds. Where 
two persons are in possession of land at 
the same time under different titles, the 
law adjudges him to have the seisin of 
the estate who has a bettor title, Both 
cannot bo seised. Their seisin follows 
the title. If therefore a mere trespasser 
without any claim or pretence of title, 
enters into the land and holds the same 
adversely to the title of the true owner, 
it is an ouster or llis-seisin of tlio latter, 
but in such cases the possession of the 
trespasser is hounded by his actual 
occupancy, and consequently tlio trvio 
owner is not disseised except as to the 
portion so occupied. It follows conse¬ 
quently that if the true owner bo in 
possession of a part of tlie land, claiming 
title to the whole, their his seisin extends 
by construction of law to all land which 
is nob in the actual possession or occu¬ 
pancy by enclosure or otherwise of the 
party claiming adversely as a trespasser, 
or under a defective deed or title. This 
principle has been repeatedly affirmed, 
see Hunny Cuil v. Peyton (16), De Burton 
v. Young (17) and Smith v. Gale (18). 
It follows consequently that if a Plaintiff 
establishes by evIdencQ, direct or pre¬ 
sumptive, his possession actual or con¬ 
structive, of the disputed laud in Bhar- 
kalwar within 12 years of the suit, and 
if the Defendants are called upon to 


prove thoir case of adverse possession 
for over 12 years, in respect of any 
portion of those lands, the evidence as 
to their poBsesBlon must be carefully 
scrutinized. It must be found In res¬ 
pect of each parcel of land whether the 
posuesslon of the Defendants has extend¬ 
ed over 12 years, and such possession, 
if any, must be actual occupation. • 

The result therefore is that this appeal 
must bo alloweddn part, and the decree 
of the District Judge modified. So far 
as the 1345 bights of jungle and bill 
lands and 62 lights of cultivated lands 
In Gordag are concerned, the appeal 
must be dlsmlssod, aud the decree of 
the District Judge affirmed. So far as 
the 138 highas of cultivated latid« In 
Bliarkalwar are* concerned, the appeal 
must bp allowed. and the decree of the 
District JiKlge reversed. The case in so 
far as it relates to these 138 bighast will 
bo remanded to the District Judge in 
order that lie may rehear the appeal in 
accordance with the observations con¬ 
tained in this judgment. 

As regards the cost of this appeal, the 
Respondents have sucefieded to a sub¬ 
stantial eitent. * They will therefore 
have half the cost of this appeal the 
other half of the costs of this appeal 
will abide the ultimate result. 

Let the records be sent down at once. 

S, C. S. Cfise remanded. 


(16) 102 IT S. 333. 

(17) 134 r. S. 25!5. 
(IS) 144 U. S. 520. 


36 
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[CIVIL APPELLATE JURISDIOTION.] 

Appeal pbom Obdbb , 

No. 89 OP 1907. ■ 


Stephen, J. 
Mookbbjbe, J. 

1908. 

Heard, 

3, January. 
J udgment, 

13, January. 


’ Harish Chandra Mon- 
DOL, Opposite Party, 
Appellant, 

V, 

Jaqabandhu Ddtta and 
another. Petitioners, 

, Respondents. 


Tramfer of Property Act {IV of 188S), 
secs. 8% Mortgage decree — Execution — 
Adjustment —Power of Executing Court to 
enforce—Civil Piocedure Code (Act XIV of 
1882), secs. 258. 


After the order absolute for sale was 
passed the mortgagee agreed upon receipt 
of certain sums of money to give up his 
cla'tm for compound interest and to alloiv 
a certain remission, , 

Held —That the C'durt executing the 
decree was competent to give effect to the 
adjustment. 

BiBrjAN Bibke V. Sacdi Bhwa (1) ap¬ 
plied. 

Quajre —Whether see. 258 of the Civil 
Procedure Code applies to proceedings in 
execution of a mortgage decree. 

Dakshina Mohan v. Basumati Dkbi (5) 
and Hatem Ali v, Abddl Gaffur Khan 
(6) referred to. 


This was an appeal preferred on the 
11th of March 1907, against an order of 
A. Goodevp, Esqr , District Judge of 
Zillah Birbbnro, dated the 7th of Jann-. 
ary 1907, afiBrmlng that of Babu Diirga 
Das ChakrabuttI, Miinsif, 2nd Court at 
Rampnr Hat, dated the 4th of Septem¬ 
ber 1906. 

(1) 8 0. W. N. 684 : s. c. I L, It. 31 
Cal. 863 (1004). 

(5) 4 C. W. N. 474 (1900). 

(6) 8 C. W. N. 102 (1908), 


The appeal arose out of an application 
purporting to be made under sees. 244 
and 258, C. P. C. The ^’etitioners bor¬ 
rowed Rs. 149 front the opposite party in 
Assar 1304 and executed a mortgage-bond 
agreeing to pay interest and compound 
interest upon it as stipulated. A suit 
was brought on the basis of the bond 
and the opposite party got a deoree for 
Rs. 313 and costs. The‘mortgaged pro¬ 
perty was then advertised for sale and 
19th June 1906 was fixed for the sale 
to take place. On that date, the Peti¬ 
tioners paid Rs. 39 to the opposite party 
and sale was postponed till 19th July 
with his consent. On the 20th July (the 
case having been put up for other urgent 
matters) the opposite party filed a peti¬ 
tion Slating receipt of Rs. 136 from 
Petitioners in the meantime, and sale was 
postponed till 20th August. On the 
2l8t Petitioners filed flie present petition 
claiming part satisfaction of tlie decree, 
their case being that tliey had rerjuested 
the opposite party to grant them in¬ 
stalments blit he had refused but said 
that if they could pay Rs, 136 to him on 
10th Assar he would give up the amount 
decreed for compound interest and Rs. 80 
in addition, and the said amount of 
Rs. 136 was accordingly paid. 

Both the lower Courts found that the 
adjustment alleged by the Petitioners had 
in fact taken place, and an order was 
made directing execution for the balance 
of the decretal amount left after such, 
adjustment, 

•. 

The decree holder preferred this second 
appeal. 

Babu Nnlini Ranjan Chatterjee for the 
Appellant. 

Babu Siba Psosunno Bhuttackarjee for 
the Respondents, 
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The JuDOM^MT or xbb Court was as 
follows:— 

Stephen, J.—This la an appeal against 
the dismissal by the District Judge of 
Birbhoom of an appeal against an order 
by a Munsif ordering an adjustment 
under secs. 244, 258 of the Code of Civil 
Procedure. The ^aots are simple. The 
Appellant before ua was decree-holder 
in a mortgage suit brought against the 
Respondent who was mortgagor. Th# 
suit had proceeded as far aa the making 
an order absolute for aale under sec. 89 
of the Transfer of Property Act, but no 
sale had actually been made, when the 
decree-holder accepted two sums of Ea. 39 
and Ra. 136 from the mortgagor on the 
terms be would give up hia claim for 
compound interest and a sum of Ra. 80 
in addition. The only point raised in 
the Court below was that no order could 
be made under those portions of the 
Civil Procedure Code that are not em¬ 
bodied in the Transfer, of Property Act 
by means of rules under sec. 104. 

In this Court the Appellant contends 
that the decree having been made abso¬ 
lute under sec. 89 of the Transfer of Pro¬ 
perty Act the only way in which a legal 
effect could be given to the payment of 
money in respect of debt on which the 
decree was founded was by a certified 
payment or adjustment under sec. 258 of 
the Code, and that the- authorities show 
that this section does not apply to such a 
decree, • 

The first part of this contention seems 
to me unsound. It has been laid down 
by a Vull Benob of this Court in Bibijan 
Bihet V. Sochi Bewa (1) that a mortgagor 

(1) 8 C. W. N. 684 : s. o. I. L. R. 31 
Cal. 863 (1904). 


Ddtta. 

does not lose his right to redeem when 
an order for sale is made absolute under 
sec. 89, Transfer of Property Act, but 
retains it till the aale has actually taken 
place. If he can redeem In full, there 
seejns to be no reason why he should 
not redeem In psyt. It may be that the 
account taken under sec. 86 cannot be. 
reopened; but there is nothing in the 
Act to prevent the exercise of the Court’s 
equitable powers to make allowance on 
the basis of the account for any pay¬ 
ment made by the mortgagee while it 
is still open to him to make such a pay¬ 
ment. If this is so, the Munsif had* 
power to make the order in this case 
irrespectively of secs. 244 and 25.^ of 
the Code; and^ it becomes unnecessary 
for me to cSnsider^the question whether 
the present.order can be supported under 
these sections which are not embodied in 
the rules made under sec. 104, Transfer 
of Property Act. I need not, therefore, 
discuss the authorities that have been 
quoted before us to show the effect to be 
given to the provision of the Code In 
the application of the Aot. Though the 
order in the Court below is correct it 
must not bo taken that I approve of 
the reasons there given. The appeal is 
dismissed with costs. 

We assess the hearing-fee at three 
gold mohurs. 

Mookkrjbe, J.—This is an appeal from 
an order made in the course of a pro¬ 
ceeding for the enforcement of a mort¬ 
gage decree. The question in controversy 
between the parties was as to the amount 
for the realization of which the decree- 
holder was entitled to take out execution. 

It was alleged on behalf of the judgment- 
debtors that in the course of a previeus 
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execution some paynieuts had been made 
in partial satisfaction of the decree and 
that the parties had come to an adjust¬ 
ment under which the decree-holder had 
agreed to give up his claim for compound 
interest and to allow a certain remisavon. 
It has been found by‘the Courts below 
that the adjustment alleged by the judg¬ 
ment-debtors is established by the evi¬ 
dence and this finding is not challenged 
before this Court. Biifc it is argued that 
the Courts below had no jurisdiction to 
deal with the matter of adjustment in¬ 
asmuch as sec. 258, C. C. P., has not 
been made applicable to the execution 
proceedings on the basis of mortgage 
decrees by the rules framed by tliis 
Court under sec. 101 of the TransLr of 
Property Act. This, contention wliich 
has been overruled by the Crurts bedow 
is sought to be supported by a refertneo 
to the decision of this Court in tlie cases 
of Kedar Nath v. Kali Charan (2) and 
Sham Kissen v. Sunder Koer (3). It is 
broadly contended that as sec. 258, C. 
P. C., is not mentioned in tho rules 
framed by the' High Court it is not ap¬ 
plicable to proceedlngfe in execution of 
a nrortgage decree and that consenuontly 
the Court has no power to deal with the 
question of adjustment alleged by tho 
judgment-debtors. There may perhaps 
be some expression in the judgment of 
this Court in the case of Kedar Nath v. 
Kali Chntan (2) which may lend some 
apparent support to the argument, but 
in my opinion the contention is unfound¬ 
ed. It is conceded by the learned vakil 
for the Appellant that if his contention 
is carried to its legitimate conclnslou he 

(2) I. L. K. ^5 Cal. 703 

(3) I. L. R. 31 Cui. 373 (1904). 


would not be on titled to bo heard before 
this (IJonrt at all, for sec. 24-1, C. P. C., 
is not one of the sections mentioned in 
the rules and unless tho order of whicli 
the Appellant complains is treated as 
one made \indcr tliat section, tho appeal 
is incompetent. It is not nece-jsary for 
tlio purposes f)f tho present appeal to 
consider the scope of sec. 104 of tho 
Transfer of Property Act or tho effect of 
Vhe rules framed thereunder. Upon thi.s 
point there has been some difference of 
judicial opinion, see Mulika Gunnoda v. 
Lir.gn Mwli (4) and Kedar Nath v. Kali 
Charan (2). It ia quito clear, however, 
that tlie powers of tiio Court whicli are 
c dled upon to execute a mortguge decree 
ai3 not confined within tho four corners 
of t)ie rules framed under sec 101 of tlio 
Tr,'iu.-!ifer of Property Act. As explained 
in Dakshina Mohan v. Basuniati Debt (5) 
sec. 104 is ajj enabling section and the 
rules made by tlio High Court under 
tlio provisions of that section do not limit 
tlie applicability of the provisions of the 
Code of Civil Procedure as regards sales 
held in execution of mortgage decrees, 
lb may bo pointed out tliat tiio contrary 
view put forw.ard on behalf of the Appel¬ 
lant would lead to the anomaly that as 
rules were not framed till 1892, that i.^, 
more titan 10 years after tho Transfer of 
Property Act had been passed, there 
could not have been in the interval any , 
execution of mortgage decrees. Much 
stress was laid 6n behalf of the Appellant 
upon the decision of this Court in the case 
of Ilaterr. AH v. Abdul Gafur Khan (G) 

(2) I. L. It. 21 (’al. r03 (1893). 

(4) I. L, R. 25 Mad. 244 at p. 271 
(1900) 

(5) 4 U. W. N. 474 (1900). 

(0) 8 C. AY. N. 102 (1903). 
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in which the leajned Judges appear 
to have expressed an opinion that sec. 
258, C. P. C., is not applicable to appfl- 
cations under sec. 89 of the Transfer of 
Property Act. Upon closer e.xaminatioi), 
however, it is plain that the decision 
relied upon is of no assistance to the 
Appellant. The leafned Judges held that 
the execution Court has full power to 
ascertain what balance of the mortgage 
debt is really outstanding at the time 
of the application and to make the order 
absolute for the realisation of that 
amount only. It seems to mo to be 
obvious that a Court which is competent 
to execute a mortgage decree is not only 
competent, but tliat it is also its duty, 
to determine how much is due and 
realisable under the decree at the time 
when execution is souglit. If an adjust¬ 
ment is pleaded it raises a question re¬ 
lating to the execution or satisfaction, 
partial or otherwise, of the decree and 
no Intelligible principle has been suggest¬ 
ed why the powers of the execution 
Court should be deemed to be so res¬ 
tricted as not to cover an enquiry of 
this description. As pointed out by 
this Court in the case of Bibijan Bibee 
V. S'xchi Bewa (1) a mortgagor has the 
right to redeem at any time until the 
sale of the mortgaged property has been 
completed and sec. 89 of the Transfer 
of Property Act does not prohibit the 
exercise of such right after the passing 
of an order absolute for sala and before 
the sale under such order has really 
taken place. If so, it is indisputable 
that the Court is competent after the 
order absolute has been made and before 

(1) 8 C. W. N. 681 : s. c. I L. R, 31 
Cal. 863 (1904). 


JUITA. 

the sale actually takes place, to inves¬ 
tigate whether the decree has or has not 
been adjusted in whole or in part. It 
follows, therefore, that whoiher sec. 258 
of the Code of Civil Procedure be or bo 
not treated as applicable to .proceedings 
in execution of mortgage decrees, it was 
quite competent to the Courts below 
to deal with the matter of adjustment 
under sec, 89 of the Transfer of Properly 
Aiot and sec. 244 of the Code, Bam 
Kamlesstiri v. Sukhan Singh (7). In this 
view of the matter the decision of the 
Courts below is manifestly right and 
ought to be affirmed. 

N O. Appeal dismissed. 

[CIVIL APPELLATE JURISDICTION.]’ 

ArrflAL FKoji Ordkh 

•No. 492 OF 1905. 

• 

Mitba, J. Ijatulla Bhuyan and 

Casi’ersz, j. ors,. Judgment-debtors, 
1907. Appellants, 

Heard, 2 and > v. 

3, December. Cuandra Mohan 

J udgment, Banerjek, Decree- 

11, December, j holder, Itespondeut. 

Cixiil Procedure Co'ke {Act XIV of 1882), 
see. 211—Mesne pro/f^.?—Kharnar land—In¬ 
terest. 

In determining the amount of mesne 
ptofits payable in respect of khamar land, 

5 per cent, on the value of the actual 
pxoduce teas held to be a sufficient allowance 
to meet the costs of supervision and any 
other incidental charges for which a pro¬ 
prietor who is not an ordinary cultivator 
of his khamar land may be liable. 

Principle upon which mesne profits of 
khamar land should be assessed discussed. 

(7) 7 C. W. N. 172 (1902). 
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Interest as /aiming a pait of the mesne 
profits or damages cannot be allowed for 
any pei iod suhsc([uent to that limited by 
sec. 211, C. P. C. 

Interest at 6 per cent, and not 12 per 
cent, was allowed on mesne piojits after 
possession was delivered. 

This was an appeal preferred on the 
11th of November 1905, against the 
order of Babu Ananda Nath Mojumdar, 
Subordinate Judge, 1st Court of Zillali 
Myrneiisingh, dated the 8th of August 
1905. 

The facts of the case appear from the 
judgment. 

Dr. Hash Ilrlw i Ohose, Bnbus Divailci 
^Nath Vhvckei batty, Joy Qopal (Ihosha, 
Gohinda Chandta Dry Hoy and Mdimi 
Mohan ChatMjee for tlie Appellants. 

Babus Tara KishoitCh^ivdhwy, Nogen- 
dra Nath Mitter, Chandra Kant Ghost 
and Bidhu Bhusan Ganguly for the 
Kespondent. 

The Judgment oi' uik Court was deli¬ 
vered by 

CASPKRSii, J.—Tliis appeal arises out 
of an application by the decree holder 
Respondent for the judicial ascertainment 
of mesne profits of certain lands for the 
period extending from 29th March 1893 
up to 27th or 28th December 1899 being 
the date of delivery of possession. The 
decree-holder obtained a decree for 5 
annas 5 guudas share of a certain reve¬ 
nue-paying taluk. It was not deter¬ 
mined what the boundaries of the taluk 
were, but it was held that a purcliaser 
in the position of the Plaintiff was not 
bound to recognise any previous partition 
npt made by the Collector. The Plain¬ 
tiff, therefore, obtained a decree for an 


undivided share, together with mesne 
profits, and the Defendant’s alleged sikmi 
taluk was set aside. The decree of the 
first Court was affirmed on appeal by 
the High Court on the 20ch June 1899. 
Proceedings in execution were taken in 
due course, and on the fflst April 1903, 
a Division Bench of this Court (llampinl 
and Handley, JJ.) interpreted the decree 
so as to secure to the decree-holder pos¬ 
session of certain specific plots of land 
as appurtenant to the share of 5 annas 
5 gundas decreed to him. We cannot, 
in any way, discuss or vary the interpre¬ 
tation so arrived at. In the assessment 
of rnesno profits, two different principles 
must be adopted, one applicable to the 
case of the rent-paying lands, or jote 
lands, and tlie other applicable to the 
case of tlie specific plots which we have 
mentioned and which we may call the 
hhamar lands. 

A Civil Court Amin was deputed to 
make the necessary local enquiries. His 
report is I'efore us, and we have, also, 
referred to the ekwal, or abstract, pre¬ 
pared by him. The Civil Court Amin 
found that the total amount of mesne 
profits, including the rents for the jote 
lands and the price of the produce of the 
khamar lands, came up to Rs. 16,304-8 
as. 0 pice 13o krants. From this sum 
he deducted on account of expenditure, 
that is to say, collection charges at--10 
per cent, and the costs of cq^tivation, 
Rs. 5,358-6-5-13i, the resultant amount 
of mesne profits being Rs. 10,946-1-7, 
These conclusions have been accepted by 
the learned Subordinate Judge in bis 
order from which the present appeal 
has been preferred,. But the decree of 
the learned Subordinate Judge brings 
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up the amount of mesne prohts to 
Rs. 22,336-7-7-ll which figure has been 
calculated so as to include interest at 
12 per cent, on the various sums accru¬ 
ing for the successive years from 29th 
March 1893 to 7th August 1905 the 
latter date being the day preceding the 
day on which the decree was made, 

The judgment-de’l)tor8 have appealed 
against the decree awarding mesne profits 
for the amount we have mentioned, and 
the contention before us are four in 
number; first, as to the true principle of 
assessment to be adopted; secondly, as 
to the apportionment of tlie total sum 
between the several judgraeut-dobtois; 
thirdly, as to the derelictions that should 
be made from the value of the produce 
of the khamar lands on account of the 
risk and supervision of the cultivation 
carried on by persofls in the position 
of the decree holder ; and, fourthly, as 
to the rate of interest at 12 per cent, 
allowed by the learned Subordinate 
Judge. 

With regard to the first contention, 
we observe that the only dilTiculty that 
arises la in respect of the khamar lands. 
The contention, as we understand it. Is 
that the decree-holder, not being himself 
a cultivator, should not be allowed mesne 
profits calculated on the price of the 
actual produce. Our attention has been 
called to the cases of Su’j i Pet shad 
Narain v. Reid (1) and. Ze/jee Shahay 
V Walker (2), and it haS been further 
urged on the authority of, the case of 
Raghu Nandan Jhn v. Jalpa Puttap (3) 
that a decree-holder in the position of 

(1) C C. W. N. 409 (1902). 

(2) 6 0. W. N. 732 (1902). 

(3) 3 C. W. N, 748 (1397). 


the present Respondent cannot equitably 
obtain more* than a fair and reasonable 
rent for the lands, if those lands had 
been let out to tenants during the period 
df unlawful occupation by the judgment- 
debtors. The true principle, as it seems 
to us, deducible from the authorities is 
that, on the facts of the present litiga¬ 
tion, the decree-holder must be regarded 
as the potential, and therefore the actual 
cultivator of the specific plots which 
'fere cultivated by the judgment-debtors 
from whom he succeeded in obtaining 
possession. The occupation of khamar 
lands in the direct cultivation of the 
maltks very nearly approximates to the 
occupation of laiyali lands held by ordi¬ 
nary cultivators. In some instances the 
proprietor cultivates his khamar land by 
means of ids own j'loughs, utilizing the 
labour of l»is seivamd; in ollior ca.se8, he 
may not taka* so imudi personal interest 
in the cultivation of sucli lands, and may 
prefer to employ hired labour and to ex¬ 
ercise the necessary supervision over 
the cultivation by means of paid agents 
or factors. It does not, however, make 
any difference as to the principle upon 
which a proprietor is equitably entitled 
to receive mesne profits for khamar lands 
which have been in the wrongful culti¬ 
vation of others and from which tliey did 
not got anything in tlie shape of rent. 
The judgment-debtors withheld their 
papor.s, and the utmo.st that they can 
ifrge on the facts of the present case, is 
that the learned Subordinate Judge ought 
to have deducted some percentage, in 
addition to the ordinary costs of culti¬ 
vation which have been allowed by the 
Civil Court Amin. That percentage, we 
think, may fairly be calculated. In the 
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case of khamar lands, at half the usual 
rate on account of colleotiou charges 
allowed in the case of rent-paying or jote 
lands. The terra ‘ collection charges,’ in 
the latter case, would include a larger 
establishment, and it would be much 
more elastic than the ordinary cost of 
supervising what may be called home- 
cultivation. We think that 5 per cent, 
ou the value of the actual produce of the 
khamar lands may be regarded as a suffi¬ 
cient allowance to meet the costa pf 
supervision and any other incidental 
charges for which a proprietor, who is 
not an ordinary cultivator of his khamar 
lands, may be liable, and to that extent 
the judgment-debtors may benefit in the 
calculation of the mesne-profits which 
"they should be called upon to pay. 
’I'hese observations dispese of the first 
and third contentions on behalf of the 
judgment-debtors. 

There is no force in the second conten¬ 
tion, that is, as regards the apportion¬ 
ment which the judgment-debtors urge 
should be made as between themselves. 
The case cannot be sent back to the 
lower Court at this sUgo for an enquiry 
to be held into the different degrees of 
interest they possessed in the different 
plots held by them, in virtue of their 
alleged s\kimi right, before possossion 
was delivered to the decree-holder. The 
decree was passed against all the judg¬ 
ment-debtors jointly; their sikivii was 
not set aside ; and we entertain no doubt 
that the possession of a 5 annas 5 gundas 
share in the taluk carries with it a right 
to obtain mesne profits not merely from 
the individual sikimidars, but from the 
entire body of the judgment-debtors who 
were in possession of that share. The 


iikitni taluk set up by the judgment- 
debtors extended to that share, the speci¬ 
fic plots—in respect of which mesne 
pirofits have been calculated on the basis 
of actual produce—were integral parts 
of the share purchased by the decree- 
holder; and this view having been affirm¬ 
ed by this Court on appeal, the question 
is no longer open to discussion. The 
Defendants other than Defendants Nos. 
2, 3, 29 and 30 are not also before us, 
the latter four Defendants having ap¬ 
pealed against the Plaintiff without 
making the other Defendants parties to 
the appeal, and we cannot make any 
order affecting their interest in their 
absence. 

The remaining contention, however, is 
one which ought to prevail. We may 
observe that no objection was taken in 
the Court below or before us with regard 
to the period limited by the terms of 
sec. 211 of tire Code and the extended 
period of over six years for which mesne 
profits have been allowed in the present 
case. No doubt, a claim for mesne pro¬ 
fits includes, and must include, interest 
on such mesne profits. This was pointed 
out by their Lordships of the Judicial 
Committee in the ease of Oirish Chandra 
Lahiri v. Sasi Sekhareswar Roy (4). 
Interest as forming a part of the mesne 
profits or damages cannot be allowed for 
any period subsequent to that limited 
by sec. 211 of tbo Code, and, in the exer¬ 
cise of a proper discretion, the higher 
rate of 12 pe,- cent, should, in our opinion, 
cease after December 1899 when pos¬ 
session was obtained by the decree- 
holder. The annual rate of Interest al- 

(4) L. K. 27 I. A. 110(124); .s. c. 1. L. 

11. 27 Cal. 951 (1881). 
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lowed by the Court on money decreed 
and pending realization by process or 
awaiting enquiry in ascertainment con¬ 
ducted by order of, or before, the Court 
is 6 per cent, only^ and the account must 
be taken to have been made up, as 
against the judgment-debtors, from the 

date when the decree-holder superseded 

• • 

them in possession of the lands decreed. 
In other words, the penal rate, as we 
may call it, of 12 per cent, should ter¬ 
minate when the wrong doing of the 
Defendants came to an end and, there¬ 
after, the usual Court rate should be 
allowed. 

The result Is that mesne profits must 
be ascertained on the principles which 
we have Indicated and which were the 
principles adopted by the lower Court, 
but subject to a deduction of 5 per cent, 
on the produce of the khamar lauds. In 
making the calculation of interest, the 
higher rate of 12 per cent, will be limited 
to the annual amounts accruing from 
the 29th March 1893 up t© the end of 
December 1899, year by year, and the 
lower rate of 6 per cent, will be applied 
from the let January 1900 up to 7th 
August 1905, the dates being taken from 
the decree of the Subordinate Judge. 

Costs will be in proportion to the suc¬ 
cess of the judgment-debtor Appellants 
and the decree-holder Respondents. 

S, C. S. Decree modified. 


[CIVIL APPELLATE JURISDICTION. 

0 

Appeals from Appellate Decrees 
Nos. 201 and 318 of 1906, 

I]rbtt, J. '|Moulvie AudusSudhan 

Chitty, J. and ors,, Defendant.®, 

1908. Appellants, 

Heard, * v. 

3 , January Kurban Ali and 
Judgment, ors.. Plaintiffs, 

1.3, January.; Resprndents. 

^Mahomednn low — tVal/olis, }-ojht of, to 
worship at tSmni mosiines ~ Restrictions to 
its c I crcisc—Special dedication of mosqve for 
use of a particular sect — Yaliditp 

flaxte - Whether according to the Ma- 
homedan Ecclesiastical law, a uiosgue can 
he specially d-'dicafd for the use exclusive¬ 
ly of the lianaf] sect of Sunni Maho-' 
medans. ^ 

Pei sons belonging th the amil bil-hadi 
{or Wahabi) sect of Mahoniedans are 
entitled to woiship at moS'/ites chiefly used 
by the llanafi sect and use the loud toned 
amiu and the hauls above the knee 

during ivorship. 

Ata-ullaii V . Azim-uli.ah (2) and Fazl 
Karim p. Moula Raksh (3) tflied on. 

In making a decStraioty decree that 
the Plaintiffs toei e entitled to worship in 
accoidance ivith the Wahabi rituals, (he 
Coin t imposed the condition that in extr- 
cising this i iyht the Plaintiffs should 
not inteiiupt oi distuib the woiship of 
othei s. , 

Those were appeals preferred on the 
IGth of February 1906, against the 
decrees of T. W. Richardson, Esq., Dis¬ 
trict Judge of Ziilah Patna, dated the 
31efc of October 1905, reversing those of 

(2) T. L. R. 12 All. 191 (1889). 

(.8) I. L 11. 18 Cal. 118 11891). 

37 
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13abu Joy Proshad Pandey, Miinslf, Patna, 
dated the ‘27th of May 1905. 

The appeals arose out of a dispute 
relating to the right claimed by the 
Plaintiffs who belonged to the ninil hil- 
hadi sect of Sunni Miisuhnans to worship 
at certain mosques, built by Mssulmans 
of the Hanafi secf, of .Sunnis primarily 
for the iise of members of that sect. 
The difference between the two sects lay 
chiefly In certain matters of ritual, and 
is noted In the judgment. The Diatrlbt 
Judge before whom the case came on the 
Plaintiffs’ appeal from the decision of 
the Munsif passed a decree in favour of 
the Plaintiffs declaring their right to 
worship, but In view of the fact that 
^tho right declared might be abused made 
the declaration subject to tlie proviso 
“ tiiat in the exercise of flieir rights the 
Plaintiffs are subject to Jihe*general law 
of the land ” 

TU 0 Defendants preferred this second 
appeal. 

Moulvifs Sj/eil Shamsul J/uda and 
Mahomed hhfmi for tlie Appellants. 

Moulvies Mahomed Ytistif, Ahd%d Jawad 
and Bahu *Birnj Mohan Majumdar for 
the llespondants. 

The Judgment of the Court was as 
follows :— 

These are two appeals from decrees 
of the District Judge of Patna reversing 
(except as to the Defendant Ab.dul 
Karim) decrees of the Munsif of Patna 
and granting the Plaintiffs the reliefs 
claimed by them in their respective 
plaints but declaring that in the exercise 
of their rights the Plaintiffs are subject 
to the general law of the land. The 
suits were brought to establish the Plain¬ 


tiffs’ rights to say their prayers and 
perform other religious duties in two 
mosques, one in Mohalla Mahamedpur, 
Sbahganj, and the other in Mohalla Bak- 
sariatoia, Chowki Suitanganj, Patna, and 
further to restrain the Defendants from 
interfering with such rights. The ques¬ 
tions at issue are common to both suits, 

s • 

and were disposed of, both in the Court 
of first instanee and the lower Appellate 
Court, in one judgment. The same 
course may be conveniently followed 
with regard to these two appeals. The 
Appellants before us are Defendants 
1 to 4, G, 7 and 8, and the active Jles- 
pondents are the Plaintiffs, A number 
of issues were raised In the Court of 
first instance relating to limitation, pro¬ 
cedure, joinder of parties and so forth. 
These were decided In the Plaintiffs’ 
favour. The lower Appellate Court de¬ 
clined to consider them, on the ground 
that they were not made the subject of 
a cross-appeal. They have been again 
put forward,in the grounds of appeal 
before us, but no argument has been 
addressed to us in respect of them. The 
sole question laid before us has been 
as to the right of the Plaintiffs to wor¬ 
ship at these mosques, and that is the 
only point for our determination. 

The findings of fact which we must 
accept are shortly these :--The mosques 
in question appear to have been built 
by Musulm^ns of the Hanafi sect pri¬ 
marily for the use of members of their 
own sect. * They have been used by 
Ilanafis and as a general rule by Hanafis 
only. The lower Appellate Court has 
declined to find that either or both the 
mosques were expressly reserved for the 
use of the Hanafis. Such an inferenea 
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could not pr 0 perl 7 .be drawn from the 
evidence on the record. It might alsp 
be questioned whether such a special 

dedication would be in aooordance with 

« 

Mahomedan Eooleslastloal law. The 
Plaintiffs and Defendants all belong to 
the Sunni sect of Musulmans. The 

0 

Plaintiffs, however, belong to a school 
known as amil-bil-hadis or as their 
opponents style them Wahabis and are 
regarded unorthodox by the general body 
of Hanads to which the Defendants 
belong. The difference between them 
is not so much (If at ail) In matters of 
belief, as of ritual. The amil-bil hadis 
employ the loud toned. ‘ amln ’ and the 
raising of hands (rafaa eddaln), while 
the others pronounce the ' amln ’ in a low 
tone and do not raise the bands above 
the knee. These points' of ritual though 
seemingly unimportant in themselves 
have led to much difference of opinion 
among Musulmans and consequent litiga¬ 
tion. The earliest reported, caso was a 
criminal one, Empress v. Ramzan (1). 
In that case Mahmood, J., expressed an 
opinion that the accused was at liberty 
to say ‘ amin ’ in a loud tone and was 
justlffed in entering the mosque and 
worshipping with the congregation, even 
though he used the loud toned ' amln.’ 
The question in that case was whether 
there had been an offence under sec. 296, 
I, P. C., and the majority-of the Full 
Bench concurred in remanding the case 
for further enquiry as to the facts. 

The question came again before the 
Allahabad High Court in the case of 
Ata-uUah v. Atim-ullah (2). There the 
Full Bench held that members of the 

(1) I. L. R. 7 All. 461 (1886). 

(2) I. L. R. 12 AU. 494 (1889). 


Wahabi sect (as are the Plaintiffs here) 
were Mahammadaus and as such entitled 
to perform their devotions in a mosque 
though they might differ from the 
. majority of Sunnis on certain points. 
Those points were the same as are in 
issue in this case. The learned Chief 
Justice there expressed an opinion that 
aMahammadan would bring himself with¬ 
in the grasp of the • criminal law who 
not In the bond fide performance of his 
devotions but maid fide for the purpose 
of disturbing others engaged in their 
devotions made any demonstration, oral 
or otherwise, in a mosquo and disturb¬ 
ance was the result. 

Lastly in an appeal from this Court 
in the case of FaJ. Karim v. Moula 

4 

Balish (3) their Lordships of the Privy 
Council upheld the right of an Imam to 
ofliciate in a mosquo even though he 
belonged to the owiti iif-Aac/ts or Wahabis, 
and adopted the loud toned ‘amin’ and 
the raising of hands (rafaa eddain). It 
appears clear from these decisions that 
the Plaintiffs have the right to worship 
in the mosques in question‘and that 
they cannot be debarred from the exer¬ 
cise of such right on the ground of their 
views in the matter of ritual. This was 
not seriously contested by the Appel¬ 
lants. What they chiefly desire is that 
some restriction should be placed upon 
the plaintiffs by the Court in declaring 
their right so as to prevent, so far as 
may be possible, a breach of the peace 
or unseemly disturbance in the mosques. 
This appears to us reasonable. The 
granting of declaratory relief is discre¬ 
tionary with the Court and there seems 
no reason why it should not make the 


(3) I, L. R. 18 Cal. 448 (1891), 
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declaration in such a form as will grant 
the relief claimed and yet provide against 

n abuse of tlie right accorded. The 

• 

learned District Judge has taken this 
view hut wo think that his declaration^ 
that “in th’e exercise of their rights the 
Plaintiffs are sulyect to the general law 
of the land ” is too vague to be of much 
practical assistance to the Appellants. 
We think that If th(3 declaration in 
avour of the Plaintiffs be accompaidod 
by the proviso that the Plaintiffs in the 
exercise of their rights of worship do not 
interrupt or disturb tlie worship of others 
it w’ill meet the requirements of the case. 
We may say that we entirely agree with 
the dictum of the learned Chief Justice 

of Allahabad to which we have above 

« 

referred. With this modilioation the 

t 

decrees of the lower Agpelfate Court wdll 
be conhrmed. We think that each party 
should bear their own costs of these 
appeals. 

N. C. Dcciee inodijitd. 


[CIVIL APPELLATE JURISDICTION.] 

Api'Eal kro.'i Appellate Decree 

No. fG9 OF 190G. 


Brett, J. 
WOODROFFE, J. 
1007. 


MoUAiJtR Tewari and 
others, Plaintiffs, 
Appellants, 


Heard, 11, 12 A v. 

13, November. Puruuoo Natu 

Judgment, CnowiiEY and aur., De- 

20, November, j fendants, liespoudeuts 


lies jiulieata —Cied Procedure Code (Act 
XIV of ISSi), sec. Li, P.ipl, II — Successive 
pm chase of the same laud at two e.iecution 
sales—Salt to set aside one such sale — Pur¬ 
chaser’s defence—V helher he is hound to set 
up title ac<niircd at the other sale—(Iround 
vl dijence which ■* ou</ht to ’’ have been taken. 


A purchased villagi S in execution of 
a decree obtained by him against G in 
the Small Cause Court. Subsequently A 
through Ji instituted a mortgage suit 
against C and in execution of the decree 
obtained therein purchased some lands in 
the same village S. C instituted two suits, 
one to set aside the sale in execution of 
the Small Cause Court decree and the 
other to set aside the decree and sale in 
the moitgage suit. The latter suit was 
dismissed for default, hut the former suc¬ 
ceeded. In this suit, A did not set up 
as a giound of his defence the title obtain¬ 
ed by him at the mortgage sale, 

Held— 7'hat A’ was not hound to do so, 
and a suit by A to recover the lands in 
village S purchased at the mortgage sale 
is not res judicata under Expl. II of 
sec. 13 of the Civil Procedure Code. 

Per Brett, J.— Expl. II of sec. IS 
of the Civil Procedure Code refers to 
the title litigated in the former suit as 
distinguished from the lelief claimed. 
When several independent grounds of 
action are available, a party is not bound 
to unite them all in one suit though he 
is bound to bring before the Court all 
grounds of attack available to him with 
reference to the title which is made the 
ground of action. 'This lule equally ap¬ 
plies to the converse case of a Defendant 
when pleading in his defence. 

Ppjtapuu Kaja V. Venkata Mahipati 
.S uRYA (G) and Ramastvami Aiyar v, 
ViTHiNATi Aiyar (5) telied on. 

Tills was an appeal preferred on the 
12th of February 1906, against the 
decree of M. Smither, Esq., District Judge 

(5, I. L. K. ‘2U Mad. 760 (1902), 

(6) L. R. 12 I. A. 116 (1885). 
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of Zlllah Shahabad, dated the 4th of 
January 1906, reversing the decree of 
Babu Nlstaran Banerjee, Subordinate 
Judge of that district, dated the 10th 
of July 1903. 

Tne Plalntiffa In this suit were ctfrtain 
persons who may be conveniently des¬ 
cribed as the-Te^sarls. Plaintiffs Nos. 1 
to 4 were the sons and Plaintiffs Nos. 6 to 
7 were the grandsons of one Mussummat 
Blhansa Koer deceased. 

There was a mortgage-bond in her 
favour executed by Budhan and Mahablr 
and Mahadeo, who may be described as 
the predecessors-ln-title of the Defend 
aats In this suit. The mortgage was for 
Rs. 1,200, and under the deed, blgha849 10 
of land In Mouzah Sugiu Bal (?) out of 
the milkiat of the mortgagors, was hypo¬ 
thecated. A suit on this mortgage bond 
was Instituted by Blhansa Koer and It 
was contested by Mussummat Lachminla 
Koer, Sheo Gobind and others, the heirs 
of the original mortgagors : a mortgage 
decree however was ‘passed In favour of 
Mussummut Blhansa on the 27th Febru¬ 
ary 1890, and this was confirmed on appeal 
on the 7th October 1890. In execution 
of the mortgage decree, the mortgaged 
property was sold and purchased by the 
decree-holder herself on the 7th Janu¬ 
ary 1897. Possession however was not 
taken till Ist July 1900. 

Sheo Gobind and others, the heirs of 
the original mortgagor, then brought a 
suit to set aside Blhansa Koer’s sale on 
the mortgage decree. That suit was 
dismissed for default on 7th May 1901. 

The Defendant No. 1, Purbhoo Nath 
Chowbey, was the purchaser of Mouzah 
Sugin Bal, under a kolala, dated 6th 
May 1903. On the death of Mussum¬ 


mat Blhansa the Plaintiffs as lier heirs 
applied to have their names registered 
in the Collectorate with respect to a 
certain share of Mouzah Sugin Bal res¬ 
pecting the bighas 49-10 of the milkiat 
land. On Pnrbhoo Nath Chowbey’s ob¬ 
jection, the Collector disallowed the ap¬ 
plication for I'eglstration, setting aside 
the Deputy Collector’s order directiirg 
registration. The Collector’s order was 
upheld by the Commissioner. Hence, 
the present suit for a declaration that 
the Plaintiffs were entitled to have their 
names registered with respect to the 
bighas 49-10 or such share in Mouzah 
Sugiu Bal as was represented by or e(]ul- 
valent to that area. 

The principal defence set up was that 
the suit ,*vas res judicata under the follow¬ 
ing ckcumstancB ; That Sheobarau Tewari, 
the brother of tlio present Plaintiffs, 
brought a suit on a simple mortgage- 
bond for Us. 99, dated .‘SOth Ashar 
1291, purporting to have been executed 
by the predecessors of the Defendants 
and recovered a money-decree in the 
Small Cause Court on the 2l8t March 
1888. In execution of that decree, 
Sheobaran caused the entire Mouzah 
Sugin Bal to be sold and purchased It 
himself. On 30th September 1899 the 
Defendants instituted a suit to set aside 
the above sale on the ground of fraud, 
Ac., and this suit was decreed. In that 
suit MuHsamat Bihansa was not made 
a party. It was however alleged by the 
Defendants that in the mortgage suit 
Bihansa was merely the benarndar of 
the Tewaris, that the Tewaris having 
failed. In the Defendants’ suit to set 
aside the sale in execution of the above 
Small Cause Court decree, to put forward 
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their title based on the said mortgage 
sale, their present olalm was barred under 
Expl. II of sec. 13 of the Clrli Proce¬ 
dure Code. 

The Subordinate Judge decreed the 
Plaiiitiffa’ suit. But his decision was 
reversed on appeal before the District 
Judge. 

' Plaintiffs preferred this second appeal. 

Babus Dmaiali Mukherjee and Makkun 
Lai for the Appellants. 

Mr. O’Kinlmly (Advocate-General) with 
Babus Raghu Nath Singh and Chandra 
Sekhar Pei shad Singh for the Respond- 
euts. 

The JoDQMENT OF THE CooBT was as 
follows:— 

Brett, J.—The present appssal arises 
out of a suit brought'by the present 
Plaintiffs Appellants to have their right 
declared in 49 i bighas of land in village 
Sajibala, and to have their names regis¬ 
tered in the Collectorate as proprietors 
of those 49J bighas. It appears that 
they had applied In the Laud Registra¬ 
tion Department of the Arrah Collectorate 
In July 1903 to have thplr names regis¬ 
tered as proprietors of this property 
claiming title as purchasers in execution 
of a mortgage decree at a sale held on 
the 3rd January 1897. The Deputy 
Collector allowed the application but on 
appeal the order of the Deputy Collector 
was set aside by the Collector of Arrah 
and the decision of the Collector was 
conhrmed by the Commissioner of the 
Division on the 18th June 1904. 

The only point urged in defence which 
is of importance for the purpose of this 
appeal was that ihe Plaintiffs were barred 
by the doctrine of res Judicata under the 


provisions of sec. 13, Expl. (2) of the 
Code of Civil Procedure. The explana¬ 
tion rhns as follows:—'* Any matter 
Tvhich might and ought to have been 
made a ground of defence dr attack in 
Buch former suit shall be deemed to have 
been a matter directly and substantially 
in issue in such suit.” * 

The Plaintiffs-Appellants all form 
members of one family of Tewarls des¬ 
cended from one Mussummat Bihansa 
Koer and her husband Hanker Singh 
Tewarl. The Defendants on the other 
hand are members of a family of Singhs 
descended from Mussummat Lachminla 
Koer and her husband Babu Bbugwan 
Singh. 

On the let March 1888 a suit was 
brought by Sheobaran Tewarl, the father 
of Plaintiffs Nos. 5, 6 and 7, and the 
brother of the other Plaintiffs, In the 
Small Cause Court against Mohablr Singh 
and Budhan Singh, the father of Defend¬ 
ants Nos. 4, 2 and 3, on a bond for 
Rs. 100 said to have been executed by 
these two persons in favour of Sheobaran 
Tewarl, on the 8th July 1884. An ex 
pat te decree was obtained on the 2l8t 
March 1888 and in execution of the 
same the decree-holder Sheobaran Singh 
sold the whole village Sujlbal on the 
7 th May 1890 and purchased it himself. 

On the 2nd May 1884 a mortgage- 
bond for Ks. 1,000 is said to have been 
executed in favour of Bihansa Koer, 
ancestors of the Plaintiffs, by the pre¬ 
decessor of Defendants Nos. 2 to 4 by 
which 49^ bighas of Mouzah Sujibal were 
hypothecated as security for the debt. 
A suit was instituted in 1889 (No. 91 of 
1888) by Bihansa Koer against the pre¬ 
sent Defendants Nos. 2, 3 and 4, and 



296 


Vot. XII.J THB CALCUTTA WEEKLY NOTES. 

Mohabir Tewabi V . Pobbhoo Nath Chowbbt, 


a decree WAS obtained on the 27th Feb¬ 
ruary 1890: The Defendants appealed 
but their appeal was dismissed on the 
7th October 1890. On the 3rd January 
1897 the nu^rtgaged property was sold 
and purchased by the decree-holder, 
Bibansa Eoer. 

On the 30th September 1899 a suit 
was brought by the present Defendants 
(2, 3 and 4) to have set aside the ex 
parte Small Cause Court decree of the 
21st March 1888 and the sale under tbac 
decree held on 7th May 1890 on the 
ground that the bond and the proceed¬ 
ings based on that bond were fraudulent. 

On the 13th January 1900 the same 
Defendants brought another suit to have 
the mortgage decree of the 27th Feb¬ 
ruary 1890 and the sale under that 
decree of the 3rd January 1897 set 
aside on the ground that the mortgage- 
bond and the proceedings based on that 
bond were fraudulent. This latter suit 
was dismissed for default on the 7th 
May 1901. Bihansa-Koer, it is to be 
observed, had died in January or Feb¬ 
ruary 1901. 

The suit to set aside the Small Cause 
Court decree and the sale thereunder 
was decreed in favour of the then Plain¬ 
tiffs, the present Defendants Nos. 2, 3 
and 4, on the 20th December 1900, and 
that decision was affirmed on appeal on 
the 12tb June 1903. 

The present suit was Instituted on the 
27th September 1904 and the main 
ground of defence taken by the De¬ 
fendants was that the Plaintiffs were 
not entitled to succeed in the suit be¬ 
cause they had failed In their defence 
In the suit Instituted on the 30tb 
September 1899 to set aside the Small 


Cause Court decree to set up the title 
under which in the present suit the 
Plaintiffs seek to have their right de¬ 
clared in the 49^ bighas of land in 
Mouzah Sujibal. 

The Subordinate Judge decreed the 
Plaintiffs’ suit, but on appeal the District 
Judge set aside the judgment and decree 
of the Court of first Instance and dis¬ 
missed the Plaintiff's’ claim on the ground 
that It was bsrred by the provisions of 
sec. 13, Expl. (2) of the Code of Civil 
Procedure. 

In support of the appeal it has been 
argued, ^ri/, that the subject-matter of 
the suit brought on the 20th September 
1899 by the Defendants to set aside the 
Small Cause Court decree did not cover 
the property In claim In the present suit 
and therefore sec. 13, Expl. (2) did not 
impose on the present Plaintiffs-Appel- 
lants any duty in that suit to set up as 
part of their defence the title which they 
claimed under the sale in execution of 
the mortgage decree ; secondly, that even 
though it may be a matter which they 
might have pleaded in their defence in 
that suit, it was not a matter which 
it can be held that they ought to have 
pleaded in their defence; and, thitdly , 
that even assuming that it is now open 
to the present Defendants to raise the 
objection which they have raised in 
their defence, still as they were parties 
to the previous mortgage suit which 
was decided against them and as they 
failed in that suit which they instituted 
to hare that mortgage decree and the 
sale thereunder set aside they are estop¬ 
ped from now setting up the plea whicli 
they have raised. 

On behalf of the Defendants it 1 1 s 
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been argued that the conduct of the 
Plaintifi’H in the previous litigation was 
such as to render it codjpulsory on thorn to 
set up in their defence in the suit brought 
to set aside the .Small Cause Court 
decree the title on which tliey are now 
relying in support of the present suit. 
In that litigation tlie present Plaintiflfs 
■all along repudiated the idea that they 
had any right under the mortgage deed 
and asserted that Bihanr.a Koer was in 
that suit acting entirely on her own ac¬ 
count and that they had no concern with 
her. In the present case it has been 
found that the position taken up by the 
’Plaintiffs in that litigation was a false 
positiof, and that in fact they were the 
persons principally interested in the 
mortgage, and Bihansa Koer was merely 
acting as their representative in the liti¬ 
gation. It has further been pointed out 
that the Defeudatit .Sheo Cobind did 
not attain majority till 1897 and that 
the other Defendants are younger than 
him and, therefore, that in the previous 
litigation all those Defendants were 
minors. If the findings in the present 
suit be accepted the Plaintiffs had pur¬ 
chased the whole of tllfe mouz'ih in exe¬ 
cution of the .Small Cause Court decree 
on the 7th May 1800 whereas the pur¬ 
chase in execution of the mortgage decree 
was not made till January 1897. If the 
Plaintiffs relied on their title under the 
two purchases, then when ti e suit was 
brought on the 30th September 1899 to 
set aside the sale of the whole mouzah and 
to obtain possession of the whole mouzah 
fiom the ]iresent Plaintiffs, they were 
bound to set u[i “very title which they 
had in the inonzih which they could put 
forward to defeat the claim then made 


by the present Defendants. They were 
not entitled to keep back the secret title 
under , which they now claim under the 
njortgage decree and to bring It forward 
in the present suit. In support of this 
contention we have been referred to a 
long series of rulings commencing with 
the case reported In Wafeah v. Sahuha 

(1) , and ending with the cases in Kamen- 
wfij' Proitnd v. Raj Kumari Ratan Koer 

(2) and Sri Oopal v. Pirthi Singh (3). 
None of these cases however are exactly 
analogous to the .present, the decision of 
which must depend on Its own circum¬ 
stances. 

For the Appellants reliance was mainly 
placed on the case of Koilash Chandra 
Mondal v, Ram. Narain Gir (4) and 
Ramasivanii Aigar v. Vithinati Aiyar (5) 
also on the passage In the decision of the 
Privy Council in the case of Kamemar 
Pinsad V. Raj Kumari Ratan Kofr (2), 
occurring at p. 238, which explains the 
meaning of the word ‘ought’ as used 
in the Expl. (2) of the sec. 13 of Code of 
Civil Procedure. It has been argued on 
their behalf that the causes of action 
based on the title acquired by the pur¬ 
chase In execution of the mortgage decree 
and on the title acquired by the sale In 
execution of the Small Cause Court decree 
were essentially different and that the 
mere fact that the two titles claimed 
relate one to a portion of the mouzah 
and the other to the whole mouzah would 
not render It obligatory on the present 
Plaintiffs to have pleaded as a defence to 

(1) 8 W. R. 307 (18«7). 

(2) L. R. 17 I. A. 284 ; s. c, I. L. R, 20 
Cal. 79 (1892). 

(3) CC. W. N. 889 (1902). 

(4) 4 C. L. .). 211 (1906). 

(6) I. L, R. 26 Mad. 760 (1902). 
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oHu'i iind ifr «oio trial Ixilv (FniMi'JAL lUvt^roNAi ) 

NOTRS Oh .'aMRH Iu t!ie iiiatl.i -f llil.sh 

Ilnoi.hh Cahkh— Cliandr.v Mi^hy uid t^vo 

Oonrl of Appeal.) otlcn Tirs)nti'i—l\ hfik^r 

‘U‘fji Injie v 0 Arthur Ci^'il oi Cnmina! Ixxvi 

Pojnson (lAd). Najli- (Ohii 

fyenre— Voinni/a—Crime, Kiiinm nmiuiu Miikiiiid 

oRcnf/tfiOfi of—JimoU' D('l) Riliid'n r Hnllm 

. Ixxv '({i»kni iij'! o's 

(Oh'Uieoiy Dlvinloli ) Cos^cxtiO)!^ unt lai ('liik- 

M )f llauiNon ar I .iiir i in (anil—ri'lni 

I'll)' (tnjiU’Ut—tiollCllu) PO'^O) Iit'iru'i' of cOAlnvt l\X\l 

REPORTS (5sc Index } 

Tine PIIEHENT LAW RKLATIN'.I TO TH 1C him I VC AHIDK 
;,f ■vfcu'Kill siiloM can lianlly lie ipjj'kImI .h aaiH 
factory. To Imvo a sale sel asMe, 'ie ]ii';<iiiinir- 
debtnr has to CHiablish not only that tin',-.' (,vas 
Irrejiulatny in rhe ptoceedinoH |l•adlnl> iiji to rJia 
sale bir also Huhstantia! in|iiry leinlt.m;; dmatly 
from Hucli IIrei'iilarlty, and rlicsH coiuiiiions .im iir)|, 
•satialled by merely jirovinff rlie fxiatei .’e oi' irieun- 
larities I'oiinled will; inadequacy of'piice, So iC is 
not at, all unusual to lind a jmlpmcn -deblor who 
has Hiicc,ceded in provint' that the attaeiimen' pro- 
coHseh ami the sale preclamaiion were not ;.prved on 
him M'd tliat the properly was stild for iiiideipiate 
pilci, still without a remedy unless Im cati also 
prove Iraiul. The onus thus thrown on the judp;- 
uient-iiehtor is very heavy, 

(lOMPARINO THIH WITU THE rilOCIClUJnR KOR SICTTtNd 
aside sdes wilder the Kcvenim Sde Law and the 
PlMii Rei'ulation, it will ho seen rinit ra levenuo sale 
nay be set aside by the Commissioner on mero pioof 
of irrepnlarity and he may also rec'ijmmenii to the 
Bard of Revenue to set aside a sale on tlm ground 
of hardship. A putni sale also may* he set aside 
on mere proof of irregularity. The ground urged 
ajjinst a relaxation of the conditions for setting 
astle a Court sale is that if such sales are allowed 
to bo set aside on slight grounds bidders will not 
C0T8 forward to bid at such sales and tlie judgmont- 
detors themselves will suffer In the long run. There 
isindoubtedly a great deal of force iu this argu- 
mot. 

'hb only rblaxation so far introduced is thb 

prvision of sec. 310A whinh enables a judgment- 


debtor to set asi^e a sale by depnsitiiiiJ within .3(> 
days the amount specified in the sale proclamation 
together with a peroenrage on the piiichaHc rnouey 
by way of compensatiim to the purchaser. The 
procedure liowever is of no avail iu tlie large major¬ 
ity of oases where tlie sale has been iironght about 
wirliout notice to tlie jml.'meiit debtor and the judg- 
meut-flebtor does no' cnnie to know of the sale 
till long after tlie Tl days Irive expired. Wo would 
therefore suggest for 1 he coi,v.Klciatiori of rim Select 
Committee in charge of ilie Civil Proegdure Bill 
whpflior It may not he ])os'.ihle to provide ni the 
aniending Rule No. 88, Onler XXf, ilia- a jiidgmeiit- 
dehtor may, on proof of non service on Lini of the 
proce.sses of atlaelimeoi ami sale, uialtr ''m deposit 
within ,'l l (i;^H of*liiN eoiciii,,' lo knoa' of the sale 
Wnat we wish •‘o ynioe s on ihr Comnii' ee is that 
a, law wlucli gausca so miicli gem ral h.irdsiiip, as the 
existing lav admittedly d 'i-s, cuinot be good law and 
should he modified 

The LAW WORKS IIARIWFIIP ON 1111! lUllGMlCNT-DEIITOR 
in another way and tliis also deserve-, e,ireful eon- 
siiierallnn, A sale may hike plai c dimng tlie pen- 
deney of an appeal by tlie jiiiigmeui debtor. In 
such a ease if the purchaser happens to lie a third 
party and nor the decree-lwilder himself tlie sale will 
not he set aside.* The jiidgm-'iit-debtor’s appeal, 
even if successful, may thus pmve infructuous. The 
principle embodied in see. dlOA, Civil Procedure 
Code, may well he i-x emied t , rhese cases also. 
When a thud nar'v is i i.mcmaMr, it may not 
involve any serious li'irOsliip on him if he lias to 
forego his porch me uiioi; receiving his pnrcliase- 
money wiih costs and nnere.sis ami a percenfage on 
the purchaso pioney li\ way of onmpensaMoii, 

Tns PROVISIONS OF Rule 4 of Order XL, in the 
C ivil Procedure Bill, seem lo he veiy hard and open 
to objection. This rule amongst other matters 
provides that for failure on the part of a Receiver 
to submit his accniinis in proper time and iu 
such form as the Court directs, the Court may 
order the Receiver to he detained in tlie civil 
prison for a term not exceeding six months un¬ 
less in the meantime the Court directs his release. 
This provision is new. We do not see the necessity 
of such a rule. By Rule 3 of Order XL the Re¬ 
ceiver is required to furnish security and according 
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to cl. (2) of llnlo 4 there Is snfficient provision to 
make good any amount which may be found to be 
due from him. There Is, thus, ample provision for 
protecting the interests of the beneficiary. 


Mohkovei!, the roRPosB OF 'rnic rule mat he 
e^iiially served by authorising Courts to issue a 
commission to a fit person to take account from 
the Receiver; or, in a fit case, to impose a pecuniary 
penalty of a particular sum a day (nr week) so long 
as the account is not forthcoming. The effect 
of such a stringent rule as the one proposed wi 
bo either that it will be a dead letter or if It 
is enforced too freely no respectable and com¬ 
petent person will be found willing to accept ap¬ 
pointment as Receiver. 


The only ground upon wiiicn snen a rui-b may 
be supported is iliat every sucli default may be com 
sidered to constitute the oifence of contempt of 
Court Assuming that a failure to furnish accounts 
when asked will in many instances constitute a con¬ 
tempt, the penalty provided for it seems to be too 
severe. In the management of cstares in this 
country it IS a matter of every day eiperience that 
howevt'r anxious the Receiver may ite to rnidor the 
account delay is sometimes inevitable in obtain¬ 
ing the colleciion papers and oilier accoiints from 
his mofussil subordinates Any one who has ex¬ 
perience of the mofussil knows this. The sins of 
tlie "amlahs” should not be visited on the Receiver 
who mav he as anxious to olitain ilie accomits as tlie 
Court. "We would therefore like to see the provi¬ 
sion omitted. 


The oases of Amn^ Chund Kwyht v. N<<ni Popnl 
Mukh^^pe, V2 C. W. N. 308 
Sitlciiy V Gohimid Chundui Dnltn, 12 C. VV. N. .310, 
reported in this number, seem to lay down conllict- 
ing rules of procedure for putting forward a claim 
to attached property on belialf of an Idol, when 
the decree appears to have been obtained against 
the shebnit personally. The former lays down that 
the matter must be tontested in a suit whilst in the 
latter the procedure Indicated is an application 
under sec 244, C. P. 0. The later of the two 
decisions (that at p. 310) pnrpoits to he based on 
the authority of tlie I’ull Bench in runchanon v. 
Rabin, I. L R. 17 Cal. 711. But i« a previous 
case, Ram Ku^hna v. Mohunt Padmacharan,J> 

W. N. 6C3, the opinion prevailed that the rull Rencn 
decision had no application to a case of this kind. 
Whilst not unmindful of the analogy which undoubt¬ 
edly exists between these cases and the case of a 
legal representative of a judgment debtor setting 
up a claim to the attached property in his own 
rights, vfe think the difference Is sufficiently marked 
to justify the view taken in the last-mentioned case. 


The question is one of frequent occurrence in the 
mirfiissi] and the diffionlties created by this conflict 
of decisions are seriously felt. In the case reported 
at p 310, the Petitioner was advised to file two 
petiiions in the alternative, one under sac. 244 and 
the other under sec 278. The case of Haradhan v, 
Puma Chandra, 11 C. W. N. 145, is another illus¬ 
tration of the practical difficulties experienced on 
account of this uncertainty in the law, We think 
an early opportuniry ought to be taken to remove 
this uncertainty by a reference to a Full Bench. 


TRANSFER OF CASE FROM ONE MAGIS¬ 
TRATE TO ANOTHER AND DE 
NOVO TRIAL, 

In tlie case of. The Deputy Legal Remembrancer 
V. Upendra Kumar Ghoee, reported at page 140 of 
the current volume of our reports, their Loniships 
Mitra and llolniwood, .IJ., held that sec. 350 of 
the Criminal Procedure Code does not cover cases 
of change of trying Magistrates occasioned by the 
transfer of a case frorfi one Magistrate to another. 
Their Lordships observed, the “section, it seems to 
IIS, Is capaiilo of the interpretation that It covers 
all cases of cliango of trying Magistrates whether 
on account of the first trying Magistrate 
transferred to another district or on account of a 
transfer of a case under Chap. XLTV of the Code.” 
Rut having regard to some reported cases their 
Lordships wore disposed to put a limited construc¬ 
tion on tlie section, 

Tliis section no doubt lays down an eioeption 
to the gencrarprinciple that judgment must be 
declared tiy the Judge who has heard tlie evidence, 
and 111 this view it should he strictly construed. 
There is a risk of miscarriage of justice whsu a 
Court which lias not lieard the evidence in a ca.se 
and observed the demeanour of the witnesses, is 
called upon to pronounce judgment. But in excep¬ 
tional cases the Legislature seems to have thought 
that the genetal mlo may be modified when tie 
accused consents to the modification. Now whe.i 
in the midst of a case the trying Magistrate is ri- 
moved by death or transfer to a different districi, 
an exceptional case no doubt arises which iuevitab|r 
necessitates the change of the trying Magistrab. 
To meet such a case, It might be urged, the Leg!- 
latiire for tlie purpose of saving time and expensis 
enacted sec 350, with the necessary provisos (vile 
(a) and (A) of sec. 350) to guard against any posslbe 
prejudice to the accused. But when the Magistraie 
who has “heard and recorded the whole or ay 
part of tho evidence ’’ is not removed by death ir 
transfer to a different district, the oooaslons for tie 
change of the trying Magistrate will be very fer, 
if any at all. The only other way in which a 
change of trying Magistrates will arise is whti 
the part-heard inquiry or trial will be transfr- 
red to another Magistrate by the District Magi- 
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trate or the High Court, But part-heard cases 
are not or should not be transferred by the District 
Magistrate or the High Court under Chap. XLIV, Cr. 
P. C,, unless there are exceptionally strong grounds 
for the transfer. That this Is the Intention o{ the 
Legislature Is evident from the fact that In cl. (8) 
of sec. 526 it Is provided that the person who * 
wants the transfer of a ca^ should notify his Inten¬ 
tion to the Court before the commencement of the 
hearing. As the occasions fcft* the transfer of part- 
heard oases under Chap. XLIV will be very few, It 
stands to reason to suppose that the Legislature 
did not think It necessary to enact any rule similar 
to that laid down in sec. 350, Cr. P. C., in respect of 
those case. Some support Is lent to this view by the 
fact that sec. 350 does not cover all cases of change 
of Courts, for instance It has no application when 
there is a change of Sessions Judges in the trial of a 
case. Also under sec. 346, Cr. P. C., when a part-heard 
case Is submitted by the trying Magistrate to another 
Magistrate, there too no doubt is a change of the 
trying Magistrates, but in a such case the second 
Magistrate wh^pronounces judgment has to try the 
case (le novo. Sec. 350 does not cover siicli a ease, 
vide Aiiiipd Venhinna, 4 Mad, 327 and Kullion Singh 
(2 N.-W. P., 468), An argument in favour of this 
vl:" may also bo based upon the words “and is 
sncceeUed l)y another Magistfate,” in sec 350, but 
this argument does not appear to us to be of much 


of enacting cl. (2) whose object Is to restrict the 
operative part of sec. 360. 

The question as to whether sec. 350 covers changes 
of trying Magistrates on account of transfer of part- 
heard cases Is no doubt a difficult one. But if one 
has to construe the section on its language it seems 
to us the provisions of the section include all cases 
of change of trying Magistrates, whether due to 
the removal of the first Magistrate or the transfer 
of a criminal case from one Magistrate to another 

under Chap. XLIV. 

• 

.^ate0 of (Easel. ’ 

ENGLISH LAW COURTS. 

COURT OF APPEAL.-2)« La Btre v. G. Arthur 
Pearson (Limited), Before Lord Justice Vaughan 
Williams, Justices Sir Gorell Barnes P, and 
Bioham. 22iid November 1907. 

Negligence—Damages — Grime, intervention of — 
Remoteness. 

The Defendants bad advertised offering to give 
advice with reference to investments. The Plaintiff 
accepting the offer, asked for the name of a good 
stock-broker. In. the opinion of the Court this 
constituted funder the circumstances) a contract for 
good cortsideration,* under which the Defendants 
undertook to* use reasonalile care In the nomination 


force. 

On the other hand it may be said that the 
language of sec. .350 shows that its provisions covers 
all cases of cliange of trying M.igistrates. The 
words are “ceases to exercise jiftisdictlon therein 
(i.e., in tlie inquiry or trial), and is succeeded by 
another Magistrate who ha,s and who exercises such 
jurisdiction,” that is to say, the succession spoken of 
Is succession in the hearing of the case. Moreover 
it may he urged that whetlier a change of trying 
Magistrates takes place on account of llie removal 
of a Magistrate or the transfer of the case from the 
tlie file of one Magistrate to another, the effect is 
the same, e.g,, one Magistrate after hearing and re¬ 
cording evidence ceases to try the case it is then 
tried by another Magistrate. Then why should a 
distinction be made between a change of trying Magis¬ 
trates due to the removal of the first'. Magistrate and 
the change on account of the transfer of the case from 
one trying Magistrate to another. As regards Sessions 
cases, it may be urged that as those cases Involve 
very serious consequences, the economical considera¬ 
tions which prompted the Legislature in enacting 
see. 360, did not, in the opinion of the Legislature, 
justify a departure from the general principle in 
Sessions cases. It may also be argued that cl. (2) 
of sec. 350, which enacts “nothing in this section 
applies to cases in which proceedings have been 
stayed under sec. 346,” shows that sec. 350 applies 
to cases of transfer giving rise to a change of trying 
Magistrates; otherwise there would be no necessity 


of broker though It did not amount to a warranty 
of the character or ooudnot of the broker. The 
Court furtlier found that the Defendants did not 
make reasonable ompiiries when they recommended a 
certain outside broker who unknown to the Defendants 
was an undischarged bankrupt, The Plaintiff sent 
£800 and a further sum of £600 to the broker for 
investment, but. the latter misappropriated it and 
did not invest it. In iffiis action against the De¬ 
fendants for damages, the Lord Chief Justice had 
awarded £1,100 a.s damages to tlie Plaintiff. On 
appeal, ttio Court uplield th.rt judgment holding that 
the_ interveiuimi of the crime which caused the 
damage did not make the damage too remote. 

Mr. McCall, K. C, Mr. R, W. Turner and Mr. 
AllteH Profumo for the Defendants, Appellants. 

Mr. Spencer Bower, K. G,, and Mr. Houghton 
for the Plainflffs, Respondents. 

CHANCKRY DIVISION .—In re Harrison and 
another. Before Mr. Justice Parker. 2l8t November 
1907. 

Bar etiguette—Solicitor briefing counsel contrary to 
client’s instruction — Ta.cition—Attorney and client. 

In this case after proceedings had been commenced 
in the Probate Court but prior to the issue of the 
writ, the solicitors consulted in conference a certain 
King’s Counsel who advised, if not adversely, at any 
rate with considerable hesitation as to whether 
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the case of his clients was really a good one. The 
clients thereupon objected to the solicitors employing 
him as their Counsel at the trial and' tliey com¬ 
municated their desire to employ another eminent 
Counsel. The solicitors nevertheless briefed the 
same Counsel and paid lilm, being of opinion that 
under Kesolution 20 as to liar etiquette they were 
bound to brief Counsel who had advised. Tiie 
taxing ollicer allowed the fees paid to him as between 
solicitor and client notwithstanding the client’s 
objection. 

(til the present application to review the taxation, 
his LordSliip observed that tlio rules of ctl(jucttc 
as between members of the jTofesslon can have no 
operation outside and beyond the relations ,se 
of mendiers of the profession on both its branches. 
If tlie rules are enforceable .at all, they are only 
enforeeable because the members of the profession 
chooso to govern their conduct by reference to them. 
If a client positively instructs his solicitor not to 
brief a Counsel he is not bound to brief that Coun¬ 
sel as hotweeii himself and In'- (dient so as to s.addlo 
bis client wdth the lialnlily h'r iirlefing the Counsel, 
merely because under the lules of etiquette which 
liavo iiceu Hanfcrioiied by both bramdies of tlie pro¬ 
fession tbo Counsel is said (o ha en'itled to tlte 
brief, llfld —That .lie foes onglit to be disallowed 
:uk1 also all iiicidoiit.il eos.'s of cofiyliig the <locu- 
mems with tlie particular brief, A’c. 

Ml. Mat hill for the Applicants. 

Mt. ./. All .ihn Cnrttnell for the Holicitors. 

CALCUTTA HIGH COURT. 

Hecont decisions not yet reported. 

(Till' ■'mpott'ini ctiBCf* to ho fn'ly reportyd hcroafter ) 

ClllMINAL UltVISIoNAl. JuillHDICTION. Itef'iro IUmPINI 
and SHAUFuniiiN, J.I. Criminai, Kkvimion No. 
3;j OK 11)08 In TUt: mattkr ok BILASII 
CUANDllA MISTRY and two others, I’oti- 
tioiiers. 31s' ,)miiaiy 1908. 

Tifnphu—Whfthfr Unal rr Ciiininal—Indian 
Penal Pude, srr jp/I. 

'I’he I’otitiouers, Rdasli Chandra Mistry and others, 
olitained a rule upon tin* D'srrici. Magis'rate of_ 
llackerguiigo to show eanse why the convict ion and 
seiiteuce passed upon tliern tty rim Deputy Magis¬ 
trate of Patnakhally under .see 417, I. P C., should 
not he set aside. Tue com plaint \*hn tliat the com¬ 
plainant had taken settlement of some land from 
the Court of Wards on payment of mlami but on 
his going to take possession of it, he was driven 
out by tlie Petitioners. The Petitioners stated 
hi their defence that the laud had been settled 
with them by the proprietors; that they got a 
decree for the land in the Civil Court against 
the predecessor of the eornplainaut and that the 
Court of Wards had realised rent from them by 


certificate proceedings, and that they were in pos¬ 
session of it. The trying Magistrate found that 
as the term of the Petitioners’ lease had ex¬ 
pired and the Court of Wards had taken formal 
poss,-!ssion and settled with the complainant, the 
Petitioners were guilty of criminal trespass. 

Their Lordships held that the case was one of 
civil nature and not of criminal trespass. 

■ The Petitioners were therefore not guilty under 
sec. 447, I. 1*. C. The conviction and sentence were 
set aside. 

Bahu Ounada Charan Sen for the Petitioners. 

B. C. Rule made absolute. 


Civil. Ai'pfrlatb Jorisdidtoin. Before Macrkan, C. 
J , and CoxK, J. Api’kai. from ArPEi.bATic Dkcrek 
N o 497 OK 1900. Kl'MAR BANWARI MU- 
KI ND DKl? BAHADUR, Defendant, No. 2, 
Appellant. P. BIDilO SIJNDAR TIIAKUR and 
OTHERS, Plaintille, RANI HARI I’JIIYA SHA- 
IJl'.BA ANU another, Defendants, Respondents. 
22iid January 1908. • 

Pnssei^sion, .suit lor —Clnikraii land — Resumption — 
Pntm—Specific perlormance of contract. 

Under a pattali, dated 182.3, the tluui zemiuii'T 
granted to the predccessers-iii-title to rim Piamtiff.s 
a ;)?(/«! giving tliem possession of a cert,dii moiizah 
including the chahan lands. At the time of the 
putni the zemindar was tiio owner of th" rhakran 
lands and tlioso lauds wore Ineluded :ind covered 
by tile puiw. The chahan lands were snii.si'qneiitly 
itansferied to the zemindar who took tlm transfer, 
subject to the provisions of sec .hi of the Village 
Chowkidari Act (VI of 1870, B. C ) The Plaiiuitfs 
brought the present suit to recover pos.se.ssioii of 
those chihan lands, Plaintiffs Nos 1 to 8 were 
entitled to an one-third share under the putni-. 
Plaintiff No. 9 to another third; ami Defendant 
No. .3 to the remaining third, who let our liis interest 
in duf-puini to Plaintifl No, 10 

Tlie Cinirrs ledow decreed the suit. Defendant 
No 2 ajtpealed to tlie High Court. 

T/f/'i—Tliis was not an action for specific per¬ 
formance of contract, but for possession of ckakran 
lands imdnded iy rho^Mlnt, The was a con¬ 
cluded coniract and there was no agreement of 
which specific performance could be granted. 

Ranpt. Smyk v. Radha Charan Chandra (I, L. R. 
34 Cal. ,'5G4) dissented from. 

Thazi Nfivar Khoda v. Ram Jodu Dev (I. L. R. 
34 Cal. 109) and Ilwty Narain Mojumdar v. 
Muhind Lai Mondol (4 C. W. N, 814) referred to. 

Dr. Rash Behan Chose and Baku Kshetra Mohun 
Sen for the Appellant. 

Babus Nil Madhub Bose and Hemendra Nath Sen 
for the Respondents. 

A. T. M. Appeal dismissed, 
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the suit to set aside the Small Cause 
Court decree an^ sale what would have 
been a defence to the other suit which 
was brought to set aside the mortgage 
decree. It Is contended that in inter-* 
preting the provisions of sec. 13, Expl. 
(2) of the Code of Civil Procedure the 
Madras High Court has in the case to 
which we have b6on Veferred rightly laid 
down that “the real test Is whether the 
cause of action or transaction on which 
two suits are based is the same and not • 
whether the transaction is sought to be 
established in dift’eront modes or by dif¬ 
ferent means.” Eeliance was also placed 
on the dictum of their liordships of the 
Privy Council in .the case of Kumei-unr 
Prosad V. Raj Kum u i Rat in Koer (2), 
which lays down “that wliere matters 
are so dissimilar thar their union might 
lead to confusion tile construction of the 
word ‘ought’ v,ould ))o impovtaiil.” It 
is pointed out thac wiien the present 
Defendants insfiiuled a suit on the 30th 
September 1899 to sot^ aside the .Small 
Cause Court decree they were fully aware 
that that decree covered so much of 
Mouzah Siijibal as was excluded from the 
mortgage decree which had been obtained 
by Bihansa Koer for 491 bighas, and this 
is clear from the fact that on the 13th 
January 1900 they iuslitutod the second 
suit to have the mortgage decree and the 
sale in execution of the same set aside. 

It h.as also been pointed-out that iu the 
written statement filed In the suit brought 
by the present Defendants to sob aside 
the Small Cause Court decree the present 
Plalutiffs who were the Defendants in 
that suit In their written statement filed 

(2) L. 11. 17 I. A. 2G4 s. ] 

Cal. 79 (1892). 


on the 18th January 1900 expressly 
stated the fact that 49^ bighas had been 
sold in satisfaction of the mortgage 
decree. It is idle, therefore, for the De¬ 
fendants in the present suit now to allege 
that at the time when they instituted 
the ,8ult to set aside the Small Cause 
Court decree they were nob aware of the 
existence of the mortgage decree j and it 
is further clear from the fact that they 
Instituted two suits that the property in 
respect of which the suit to set aside the 
Small Cause Court decree was brought 
did not cover the 49.4 bighas included in 
the mortgage decree. It is, therefore, 
not open to them, especially after they 
have failed In their suit to get the mort¬ 
gage decree set aside now to object^to 
the Plaiiitifis’ claim on the ground that 
tliey are sdTtlug up a secret title which 
they ouglit to have put forward in de¬ 
fence of the suit brought to set aside the 
Small CaiKse Court decree. 

Ill my opiuioii the arguments which 
h.ave been advanced lu support of the 
appeal ought to prevail. I think it is 
clear from the facts on the record that the 
present Defendants wefo fully aware 
when they brougflt the suit to set aside 
the Small Cause Court decree that there 
was outstanding the decree obtained on 
the" mortgage against the 49^ bighas 
included iu the mouzah and there seems 
no doubt that the scope of the suit 
brought to « 0 t aside the Small Cause 
Court decree did not extend over the 49^ 
bigbas. The causes of action in the two 
suits brought one on the 30th September 
1899 to set aside the Small Cause Court 
decree and the other brought on the 13th 
January 1900 to set aside the mortgage 
decree were in my opinion dlstlnob and 

38 



298 


THE qALOUTTA WEEKLY NOTES. 


[VOL, XII 


MoHABIR TeWARI V. PuRBHOO NaTH CHOWBEt. 

were such as could not have been joined 
In one suit and that being the case as 
the present Defendants who were the 
PialntiffN in that suit would have been 
precluded from joining the two causes ‘ 
of action together in one suit by way of 
attack, I am, of opinion that It is im¬ 
possible to hold that the present Plaintiffs 
as Defendants in that suit were bound 
under the law to put forward in defence 
to the suit brought to set aside the Small 
Cause Court decree, the title which they, 
had under the mortgage decree. To 
hold otherwise would be to decide that 
It was open to the present Plaintiffs as 
Defendants in that suit to bring on the 
record Biitansa Koer who was a third 
party and not included in the Small 

Cause Court suit and to obtain a decision 

( 

with regard to a cause of action which 
it was not competent for the Plaintiffs 
in that suit to raise in siipiiort of their 
claim. I tliink tliat sucli a view is im¬ 
possible and that it would certainly tend 
to lead to sucli confusion as is leferred to 
by tbeir Lordships of the Privy Council 
in the case of Kamestoar Ptosad v. Raj 
Kuniari Eatan Koer (2), 

In the case of Eomasivami Aiyar v. 
Vithinaii At’yar (5) the law as laid down 
in secs. 43 and 13 of the Cede of Civil 
Procedure is very fully discussed. After 
pointing out that their Lordships of the 
Privy Council In the case of Pittapur Raja 
V. VenJeata Maliipoti Swya (G) wlieii refer¬ 
ring to sec. 7 of Act VllI of IS.GO which 
corresponds with sec. 43 of the present 
Code of Civil Pioccduro oltserved tliat 

(2) L. R. 17 I. A. 234 ; s. c. I. L. R. 20 
Cal. 79 (1.S92). 

(5) I. L. R. 26 Mad. 760 (1902). 

(6) L. R. 12 I. A. 116 (1885). 


“ that section does not say that every 
suit shall Include every cause of action or 
every claim which a party has, but every 
suit shall Include the whole of the claim 
arising out of the cause of action mean¬ 
ing the cause of action on which the suit 
is brought," the learned Judges of the 
Madras Court express their agreement 
with the view taken by the Judges of the 
same Court in the case of Allunni v. 
Kunfusha (7) in dealing with Expl. (2) 
of sec. 13 of the present Code, namely, 
that “ it refers to the title litigated in 
the former suit as distinguished from the 
relief olaimed. When several independent 
grounds of action are available a party 
is not bound to unite them all in one 
suit though he is bound to bring before 
the Court all grounds of attack available 
to him with reference to the title which 
is made tlie ground of action," In this 
view of tlic- law I agree and I liold that 
it equally applies to the conveise case of 
a Defendant when pleading in his de¬ 
fence. 

Under these circumstances I am of 
opinion that the title which the Plaintiffs 
set up in the present suit was not one 
which they ought to have made a ground 
of defence in the former suit and there¬ 
fore they are not precluded under the 
provisions of sec. 13, Expl. (2) of the Code 
of Civil Procedure from obtaining relief 
in the present suit. The subjoot matters 
of tlio suit wlilch was brought to set 
aside the mortgage decree and the suit 
which was brought to set aside the Small 
Cause Court decree were dissimilar and 
distinct and under these circumstances 
I think that tlie present Plaintiffs would 
not liavo been entitled under the iaw to 

(7) I. L. R. 7 Mad. 264 (1883). 
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set up as a ground of defence in the suit 
brought to set aside the Small Ca^se 
Court decree the title which they now 
seek to establlsh*ln the present suit 
I hold therefore that the view taken* 
by the District Judge Is incorrect and 
that his judgment.and decree cannot be 
maintained. The conclusion at which the 
Court of first instance has arrived is in 
my opinion in accordance with law and 
I therefore set aside the judgment and 
decree of the lower Appellate Court and 
restore the judgment and decree of the 
Court of first Instance with costs. 

WooDKOFFB, J.—I am not satisfied that 
the Defendants have* made out the plea 
which was urged It is doubtful whether 
the Appellants might have raised the 
question now debated in the previous 
litigation. However this may be, 1 do 
not think that they were under the cir¬ 
cumstances of the case obliged to raise 
it. As to this I do not think it necessary 
to say more as each casd must in this 
respect be decided with reference to its 
own particular circumstances. I agree 
therefore that the appeal should be 
decreed in the terms proposed by my 
learned brother. 

N. G. Appeal decreed, 

CRIMINAL REVISIONAL JURISDICTION] 
Rev. No. 695 of 1907. 

Rampini, J. 

Shabfoddin, j. Chintampn Singh, 
1907. Petitioner, 

Heard, 4, 6, 7 «k • v. 

10, December. The Emperor, 
Judgment, Opposite Party. 

20, December., 

Bad livelihood—Criminal Procedure Code 
{Act F of 1898), sect. 110 and 117,192, S56 


—General repute, evidence of—Evidence of 
persona who are not neighbours—Transfer of 
a case under sec. 110, Cr. P. C., power of the 
District Magistrate to direct — Sec. 356, Cri¬ 
minal Procedure Code, whether applies to 
cases iijidcr sec. 110 — Evidence, testing of 
in cases under Chap. Till, Criminal Proce¬ 
dure Code. 

When a proceeding under sec. 110, Cr. 
P. C., is drawn up against a person on 
m. police-report and an otder is made by 
the Magistrate under sec. 112 requiring 
the person to show cause, it is not neces¬ 
sary to give a list of witnesses in support 
of the proceeding either in the report or in 
the order under sec. 112. 

A case under sec. 110, Cr. P. C., can 
be transferred by a^ District Magistrate 
as he is competent und^r sec. 102, Cr. P, 
C, to transfex any case cognt Jibie by a 
Criminal Cowi and his power of transfer 
is not restricted to criminal cases only. 

When a Magistrate having no power 
to ti ansfer a case under sec, 110, Cr. P, C., 
transfers the case erroneously and in good 
faith to another Magistrate, the proceed¬ 
ing before the latter Magistrate loill not 
be void, as such transfer would only 
amount to an irregularity which would 
be covered by the provisions of sec, 629, 
cl. (f),' Cr. P. C. 

Aebar Ar.i Khan v, Domi Lal (1) 
lefeired to. 

'Sec. 256, Cr.'P, C., has no application 
to a case under sec. 110, Cr. P, C,, and 
(I person called upon to show cause under 
sec, 110, Cr. P. C., has no right to fur¬ 
ther cross-examine the prosecution witnesses 
under sec. 256, Cr. P. G. 

In dealing with cases under Chap. YIH 
of the Criminal Procedure Code, Magis- 
(l) 4 C. W. N. 821 (IMO). 
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traits ought, especially where no previous 
conviction is proved, to take great care to 
test the evidence for the prosecution. 

Where in consequence of a series of 
dacoities having takeji place in certain vil¬ 
lages, a proceeding under sec. 110, Cr. I\ 
C., is instituted against a person for being 
a robber by habit, the evidence of general 
reputation, coming from the people of the 
villages where dacoities had taken place, 
is certainly to be treated as evidence of 
general repute as required by sec. 117, 
Cr. P. C., although that person did not 
live amidst those people. 

Kai Isri PKBanAD v. Qukbn-P^mpress (2) 
distinguished. 

'When a witness is called by the Court 
under sec. 5f0, Cr. 1. C... his ct oss- 
examination by the parties cannot, xmder 
the law, be restricted to the points on 
which he has been examined by the 
Court. 

This la a rule Issued on the 17th of 
July 1907, calling on the District Magis¬ 
trate, Puruea, to show cause why the 
order of the Sub-Divisioual Magistrate of 
Aratlah, dated the 1,2th of July 190G, 
which order was on appeal uilirmed on 
20th of April 1907 by the Sessions 
Judge of llughly to whose file .the 
appeal had been transferred by order of 
the High Court, should not be set 
aside. 

The facts of the case will appear from 
the judgment. 

Messrs. Hill, P. L. Roy, Gregory and 
Babus Dasarathi Sanyal, Salish Chandra 
Ghosh, Moulvi Mohamed Mustafa Khan 
and Babu Sarat Kumar Mitra for the 
Petitioner. 

Mr. Norton for the Crown. 

(2) I. L, u. 23 Cal. 621 (1895). 


The Judgment of the Court was as 
folIo\;8 :— 

Tills is a rule to show cause why an 
order under sec 118, Cv. P. C., passed 
against the Petitioner, Chintamon Singh, 
a resident of village Matihari within the 
jurisdiction of the. F.irbosgunj Thana 
of the Araria Sub-Division of the District 
of Purnea, should not bo set aside. 

, 'J'ho order complained of is dated the 
12th July 1906 and reijuiros the Appel¬ 
lant to execute a bond for Rs. 500 with 
two sureties for Rs. 500 each, to be of 
good iiohaviour for a period of three 
years, Tlio Sessions Judge has bj his 
order, dated the 20th April 1907, affirm¬ 
ed the order of the Suli Divisional Magis¬ 
trate. Wc are now asked to revise these 
orders on the following grounds :— 

(1) That the information on which 
Mr. Lea, the District Magistrate of 
Purnea, passed an order under sec. 112, 
Cr. P, C., does not give the necessary 
details; 

(2) That the enquiry having been 
begun by Mr. Lea, he had no jurisdiction, 
after the e.xaraination of 109 witnesses, 
to transfer the case to the file of Mr. 
Reid, the Sub-Divisional Magistrate of 
Ararla; 

(3) That the trying JIagIstrate was 
wrong in not allowing the defence, in 
accordance with the provisions of sec. 
256, Cr. P. C,, to recall and recross-ex- 
arninc tlie pro8“cutiou witnesses j 

(4) That the Petitioner was not allowed 
to cross examine two Police officers, viz , 
Mr. Macnamara and B,abu Ram Sadoy 
Mukherjee, wiio were summoned by the 
Appellate Court under sec. 540, Cr. P. C., 
on matters not referred to in their ex- 
amiuation-lu-chief •, 



VoL, XII ] THE CALCUTTA WEEKLY NOTES. 301 


Chintamon Singh v The Kmphrob. 

(5) That the trying MagiHtiate was 
wrong ill restricting the examiiialioii^'n- 
chief of tho riefence witnesses, after 46 
witnesses had lieen examined, to 30 
hours time; 

(6) That the tryinc; Magistrate was 
wrong in refusing to examine altout 1,000 
witnesses whom tho Petitioner desired 
to cite and examine ; 

(7) That tho evidenoo of repute given 
by the witnesses for the prosecution is 
not of a nature to justify tlie order pass¬ 
ed, and 

(8) That mere association with a 
number of supposed liad cliaracters can¬ 
not. justify an order finder see 1 i8, unless 
tho associates are tlieinselves shown 
to be men of bad cliaiacter and suspected 
of committing the dacoities llio Petitioner 
is alleged to have instigated 

Other minor jioints were raised in tlie 
course of argument, but they appeared 
to us to be of no importance. 

The Petitioner is an enr^iloyee of Mr. 
Forbes, an influential landholder of tho 
District of Puruea, and holds tho posi¬ 
tion of a siinutn or lent collector on 
the Sultanpur Kstate, wliich Mr. l'’orbea 
manages as oxcentov under the Will of 
the late Mr. A. J. Forbes. 

Tho proceedings against the Petitioner 
were Initiated as follows:—A report 
(Ex. dated the 2ud August 1904, 
was made by a Police* oflicer, Mr. 
Tucker, to Mr. G. H Lea, the District 
Magistrate of Puruea, on receipt of which 
the latter recorded an i rder under sec, 
112, Cr, P. C., to the effect that he had 
received Infoimation from tlio Assistant 
Superintendent of Police, Araria, that 
the Petitioner was by habit a robber, 
that he habitually protected and har¬ 


boured dacoits and habitually commifted 
mischief and extortion and abetted the 
commission of these oflfences and that he 
WHS of so desperate and dangerous a 
cliaracrer as to render his being at large 
without security being required of him 
hazardous to tlio coBimunity. The order 
accordingly directed him to show cause 
why he should not be called upon to 
execute a bond of- lls. 500 with two 
Sureties of Rs. 500 each for his good 
behaviour for a period of three years. 

Tho hearing of the case began before 
the District Magistrate, who, after the 
examination in chief of a number of wit¬ 
nesses, postponed the case, on the ap¬ 
plication of the Petitioner, who had 
moved this Court, for a transfer of ids 
c.i.so from tlie file of that officer. A rule 
was issued, but it was discharged on the 
28lli September 1904, and the case was 
resumed by tho District Magistrate on 
the 10th November. The District Magis¬ 
trate after the examlnation-in chief of 109 
prosecution witnesses and tho crossex- 
aminatioii of one of them on tho Gth 
February 1905, transferrecF tho case to 
tho tile of Mr. C. IlT Reid, Sub-Divisional 
Magi.strato of Araria. 

It was proceeded with regularly by 
Mr. Reid fiom the 19th June 1905, till 
the 12th July 1906. 

By tlie 3()ih September 1905, the pro¬ 
secution had eiamitied altogether 52 wit¬ 
nesses. The prosecution then presented 
a petition stating that it did not desire 
to examine any more witnesses in con- 
seipienco of the extreme length of the 
cross examination to which the witnesses 
already examined had been subjected. 
Tlie prosecution closed its case on the 
15ih November 1905, Mr. Forbes, the 
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employer and counsel of the Petitioner, 
objected that the Court could not put 
his client on his defence before he had 
again cross-examined the witnesses for 
the prosecution. The Magistrate, Mr. 
Reid, refused to allow the further ^ross- 
examination of the prosecution witnesses 
on the ground that Mr. Forbes’s appli¬ 
cation was made only for the purpose of 
vexation and delay and to defeat the ends 
of justice. Mr. Forbes then announced 
that ho intended to apply on the 
following Monday for an adjournment 
in order to move the High Court for a 
transfer of the case. An application to 
quash the proceedings or in the alter- 
nafjive to transfer the case was subso- 
(jiiently made to this Court and refused 
on the .’)th December 1905. 

f 

The examination in-chief of the defence 
witnesses commenced on the 7th Decem¬ 
ber 1905, and in the course of G8 sittings 
the evidence of -18 witnesses was record¬ 
ed. On the 2nd Feijruary 1906, the 
trying Magistrate passed an order limiting 
the time for the examination-in-chlef of 
further wituesstj for the defence to 30 
hours, i.e., to 6 or 7 da) a more. 

The reason for this order was that 
Mr. Forbes for his client had put in a 
list of 1760 witnesses, out of which 
altogether 741 witnesses were examined. 
It may be mentioned as showing to what 
an extent the proceedings in this com¬ 
paratively unimportant case were pro¬ 
tracted that the District Magistrate held 
9 sittings and the Sub-Divisional Magis¬ 
trate 228 sittings. Tnere were thus 
altogether 237 sittings. The record has 
swollen to most portentous dimensions. 
The evidence recorded by the Sub-DIvi- 
aloual Magistrate alone covers 6500 


foolscap pages. The ■ case proceeded 
befo):e Mr. Reid for over 14 months and 
a period of nearly two years elapsed 
from the beginning of the proceedings 
till the final order of the Magistrate. 
The appeal to the Sessions Judge lasted 
17 days. Mr. Forbes not only conducted 
the defence in the Magistrate’s Court but 
himself gave evidence for the defence, 
5 days being occupied in recording his 
deposition. He appears to have so iden¬ 
tified himself with the case of his client 
that it is impossible to resist the con¬ 
clusion that he regarded the institution 
of proceedings against Chintamon Singh 
as a personal affront to himself and as 
derogatory to his prestige. This seems 
to us to account for the great length 
of these proceedings which wore pro¬ 
tracted to the extent they have been 
only for the purpose of preventing any 
final order being passed. We now pro¬ 
ceed to discuss the points of law urged 
by Mr. Hill. The first is as to the want 
of the necessary materials in the order 
of the District Magistrate under sec. 112, 
Cr, P. C. We consider that the order 
of the Magistrate gives all the necessary 
information required by the section. This 
section enacts that when a Magistrate, 
acting under sec. 110, Cr. P. C., deems 
it necessary to require any person to 
show cause, he shall make an order in 
writing setting forth (1) the substance 
of the information received, (2) the 
amount of the bond to be executed, (3) 
the term for which it is to be in force 
and (4) the number, character and class 
of the sureties required. All the above 
four matters are distinctly stated in the 
order in question. It has been con¬ 
tended that no list of witnesses is to be 
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found either In the report to the Magis¬ 
trate or In the order of the Magistrate 
under sec. 112, Cr, P. C. The law no¬ 
where requires that any list of witnesses 
should be so given. 

Mr. Hill’s second plea Impugns the 
power of the District Magistrate to trans¬ 
fer the case. Secs. 192 and 528, Cr. P, 
C., deal with the powers of a District 
Magistrate to transfer and withdraw 
“ any case ” to and from the file of any 
Subordinate Magistrate. It is to be ob¬ 
served that the expression used in sec. 
192, cl {1), Cr. P. C., is “ any case,” and 
not any “criminal case.” It lias been 
contended that sec. 192, Cr. P. C , applies 
only to criminal cases, as It is part of 
a chapter which deals with offence.s, 
and the preceding section relates to the 
cognizance of offences. The words are, 
however, quite wide* enough to include 
cases under Chap. VIII of the Criminal 
Proceduie Code. We may also point out 
tliat in the Code of 1872, sec. 41 whicdi 
is the section conespondivig to sec, 192 of 
the present Code, provided only for the 
transfer of “criminal cases.” By the 
amending Act XI of 1874 the word 
"criminal” was struck out and it has 
been omitted from all subsequent enact¬ 
ments. The words “criminal case” are 
intended to be used in a limited sense 
and not to apply to every case cognizable 
by a Criminal Court. But wlien the 
words “criminal case” have been altered 
to “any case,” it is clear that the Legis¬ 
lature intended that the ptfwer of trans¬ 
fer should not bo restricted to criminal 
cases only, and extended the power of 
transfer to cases of every description. 
We, therefore, think that the District 
Magistrate had ample power to transfer 
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this case to the file of Mr. Reid under 
sec. 192, CK P, C. If the objection with 
regard to the transfer liad any force, 
even then it could not bo regarded as 
•vitiating the whole proceedings; as the 
action of tlio Magistrate in transferring 
the case could only amount to an irregu¬ 
larity which would be covered by the 
provisions of sec. ij29, cl. {f), Cr. P. C. 
[See Akh'ir AH Khan v. Domi Lai (1)]. 

Mr. Hill’s third plea is as to the right 

• 

,of cross-examination under sec. 25G, Cr. 
P. C. The claim set up by the ilefenco 
for a second cross-examination of all the 
prosecution witnesses appears to ns most 
unreasonable, considering the inordinately 
lengtliy cross examination of those wit¬ 
nesses before that claim was made. 
The nnieasonably protracted cross-exami¬ 
nation of thftse witnesses relates to so 
many iriHevant rnafters that the infer- 
ence is unavoidable that as oliserved Iry 
the ScH.sions Judg‘- “even if Mr I’orbes 
was not dL'liiieratcly mano'uvring to 
drive the Court to lix some time lindt, 
lie certainly delii'erately omitted to call 
any important witness in those thirty 
hours.” Apart from the co^nsideration as 
to whether the apullcation for a second 
cross examination of the prosecution wit¬ 
nesses was or was not for the purpose 
of vwxation or delay or to defeat the 
ends of justice, we consider tliat sec. 256, 
Cr. P. C., lias no application to the 
pre.sent case. Sec. 256 occurs in Ciiap. 
.\\I of the Code, winch relates to the 
trial of warrant cases. Sec 251 of that 
chapter provides that “following proce¬ 
dure shall bo observed by the Magistrates 
in the trial of warrant cases ” Sec. 252 
relates to the evidence for the prosecu- 

(1) 4 C. W. N, S2i;(1900). 
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tion, sec. 2.53 to the discharge of the 
accused, sec. 2.54 to the fi'aming of the 
charge, sec. 2.5.5 to the plea of the ac¬ 
cused and sec. 2.56 to the defence of the 
accused. No doubt, under sec. 117, Ci. 
P. C, the enquiry into bad livelihood 
cases should be made as nearly as m.ay 
be practicable in the manner prescribed 
for conducting trials and recording evi¬ 
dence In warrant cases. But wo do not 
think that the provisions of sec. 2.5G, 
Cr. P. C., indicate that tbo person called 
upon to show cause under .sec 110, Cr. 
P. C., lias a right to further cross-exatnino 
the prosecution witnesses under see. 256, 
Cr. P. C , inasmuch as the provisions of 
this section relate to cases wliere a 
formal cliargc, as required by sec 251, 
has been drawn up and tlie accused has 
been called upon to meet tliat chari;e. 
In cases under sec. 110, Cr. P. C., tlie 
order of the Magistrate under sec. 112, 
Cr. P. C , is equivalent to a cliargc. Tiio 
object in giving tl.c substance of the 
information in an order under S' C 112, 
Cr. P. C., is that tbe person called upon 
to show cause may clearly understand 
the matter that be has to nicet in his 
defence, and a Magistrate has no power 
to go beyond the requiremtnts of his 
order under sec. 112, Cr. P, C. In war¬ 
rant cases a charge sheet is prepared for 
similar purposes. In the above view the 
croBs examinatlon of witnesses iir a pro- 
ceeding under sec. 110, Cr, P, C., Is t-;ui- 
tamount to their cross-examination after 
charge. It cannot be contoiided that in 
tbo present ins'^ance the Appellant bad 
no informatiorr as to the matters wbicli 
be would be required to meet. In trials 
of warrant cases, it is when a charge 
sheet is drawn up that the accused is 


for the first time Informed as to the 
offences that have appeared from the 
evidence against him to have been com- 
niitted by him, and, hence, It is only 
right that the accused should In warrant 
cases be given an opportunity to cross- 
examine the prosecution witnesses after a 
cliarge has been framed. In summons 
cases the accused is informed in the sum¬ 
mons as to tiio charges against him and 
hence the L'^glslaturo does not require the 
prep.aration of any formal charge, as in 
warrant cases, nor any second cross-exa¬ 
mination. Eor the above reasons we 
think that tlio Petitioner had no right 
to any fmthcr cross-oxamluation, especial¬ 
ly when tlio prosecution witnesses had 
already been cross-examined to a very 
uui easonahlo length. 

'riie Petitioner’s fourtli plea relates to 
tl;e limits jnU; on tbo cross exindnation 
ot Mr M.icinimaia and B ibu Ram Sadoy 
MiiklieijiC ill tiie .Sessions Court. Theso 
witiiesse.s were suminoneii by the Apfiel- 
late Court nn,clcr sec. 510, Cr, P. C., as 
Court. witiKs.ses and as sneb both parties 
were equally entitled to a full cross- 
examination of tliose witnesses on matters 
relevant to tbe enquiry. From the record 
of their evidonce we find that both 
paitios were allowed to cross-examine 
them. In the recorded evidence of Babu 
Ilarn Sadoy Midclierjee we find the fol¬ 
lowing note near the end of tbe cross- 
cxamiiialioii by Mr Norton for Crown : 
“ Tiic cioss exiiniination is to be confined 
to I lie suiijeCiR on wliicli I examined tbe 
witnesses" 'riiero is no such note in 
tbe cross-examination of this witness by 
Mr. Cregoiy, counsel for the defence 
Tlie above order of the Sessions Judge 
may have reference to the whole cross- 
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examination of that witness But no such 
restriction appear^ to have been made 
with reference to the cross-examination 
of Mr. Macnamara. At all events there 
is no such note Jiy the Sessions Judge, 
as we find in the cross-extamination of* 
the other witnesses. We liave already 
observed that suph .restriction is not 
allowed by law. It is urged that the 
Appellant has been prejudiced i>y this 
restriction. But in the first jdace, it was 
the cross-examination by the counsel f('r 
tl )0 prosecution that appeals to havn 
been restricted, in ilie second place, 
the evidence of Mr. Macnamsia and Btlni 
Ham Sadoy Muklmrjee lelatcs only to 
tlie manner in which the evidence of 
repute was collected, and w liat they say 
cannot be treated as any evidence of bail 
repute. If tiieir evidence were elimi.ia- 
ted from the record, there would still 
remain abundance of evidence as to the 
reputed character of the Appellant 

The fiflli and six'll ol>|cctions are as to 
the trying Magisliate having restricted 
the examination-in chief of a numlier of 
defence witnesses to a limit of .TO liours 
and to his not allowing the whole 17C0 
witnesses named for the defence to be 
called The demand to examine 17G0 
witnesses for tlie defence is In our opi¬ 
nion preposterous. But the trying Magis¬ 
trate did not reject this demand, until 
it was obvious tliat an attempt was being 
made to protract the examhiation of tlie 
defence witnesses to a niost^ unnecessary 
extent so as to delay, if not to prevent, 
the final termination of the jiroceedings. 
Under these circumstances tlie trying 
Magistrate was not unreasonable in fixing 
some limit of time within which the 
defence should close Its case. We find 


that inspitp of this apparently small 
limit of time for the examination of the 
defence witnesses, It was ample ; for we 
^observe that seven hundred witnesses 
were exaniined-in-cliief during those thirty 
hours (i.c, 6 or 7 days time) allowed. 
But it? cannot bo fairly B*aid, we think, 
that the defence has been prejudiced by 
the fact that they wore not able to 
examine all the 1700 witneKses they had 
summoned. It is •the (jiiality and not 
the (inaiitity of evidence that goes to 
CBlabliih a poiiu Under the cireum- 
stancpR the Petitioner has no reason to 
complain liecanse be was not allowed to 
examine more wKnesse.s It i.s al.so made 
a grievance tliat Mr. Piirbes was called 
on to Slim up bis client’s case in on# 
lionr’s time. But .iIuh was after be had 
been arguing for l.''i days. 

The seven!!» objection Is that the evi¬ 
dence of lejiute is not snllicient to justify 
the oidoi. It ajijteai.s that out of the 
witiKsscs i-xaniiiicd for the prosecution 
the lower Appellate Poiut has believed 
the evidence of It) w itnesses who jtrovc 
the as.MOciation of the Petitioner with 
had characters at various tlTnes, e.spccial- 
Ij' in most cases immediately hefoio the 
occurrence of a dacoity. 

There had been a siuies of dacoilies 
in the month of July 190;] and in con¬ 
sequence of this Balm liam Sadoy 
Mnkherjee was deputed to the Araria 
S^.i'i Ttivisiou fo trace out the dacoities, 
as the local I’olice had been unable to 
detect them. Mr I’ncker was at that 
t line Siijict intendf nt of Police, Pnrnea, 
and he sent Babn Barn Sadoy Mokberjee, 
an Inspector of Police of Die Detective 
Department, to Mr. Dnfl’, Manager of 
tlie Snitanpur Estate, for assistance in 

39 
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the enquiries that Babu ilam Sadoy 
was going to set on foot. Mr. Duff 
deputed the Petitioner, Chlntamon Singh, 
and another man, Janak Lai Minsir,, 
to give the rcciuired assistance 'o Babu 
liam .Sadoy Mnkherjee Tlie first result 
of these enquiries appears to have been 
the discovery of a ^ang known as the 
Barfi Singh gang. On tlie .5th February 
1903, Inspector Sital Pmsad drew up a 
first Information report, naming about 
150 persons as members of the above 
gang. The names of the Petitioner, 
Chintamon Singh, and of Janak Lai Misser 
appear among the names of the accused in 
the first information report. But a case 
was instituted against only 23, for want 
r.f sufficient evidence against tlie rest. 
During the progress of this enquiry, 
two other dacoitles took place—one at 
Pathordeva and tiio other at Balalii. 
These two were Immediately followed by 
a third dacoity at Sonapur, in winch one 
man was killed and anotlier very serimia- 
ly wounded. In 1903 there were no le.ss 
than 19 dacoities, and tlm present Peti 
tioner is alleged to have been connected 
witli them. 

The Petitioner, owing to his position 
as sit man of a rich estate and the protege 
of an influential zemindar like Mr. 
Forbes, who is also a Barrhster at-Law, 
appears to have been dreaded by tlie 
villagers and they were naturally afraid 
to publicly denonnee b'rn as one i f rl..> 
iiiHiigators of ihore dacoitii's. Hid it, 
not been for tlie arrival of Ham ,Sadoy 
Mukherjee and his energetic enquiries, 
no trace would have been obtained of 
the dacoities. The energy with which 
these enquiries were conducted and the 
presence oJ European Police officers 


anxious to discover the dacoits evidently 
emboldened the villagers to open their 
ino'.iths. Mr. Maciiamara, apparently not 
biludly trusting his subordinaies in the 
cuquliy into the presenr case, seems to 
•have made up his mind to bear with his 
own cars what Cliintamon Singli’s reputa¬ 
tion was in tlie v.iciqity of Forbesgunj. 
Mr Macnarnara was engaged for three 
days in making tliose eiupiiries. The 
common people appear to have refused to 
give evidence unless tlie luadmen gave 
evidence also. And on the 2'ltli July 
1901, Mr. Macnamaia examined Iho liead- 
meii of .Sonapur, Mirguiij and otlier 
villages. 'I'liG stateiuGiits made h^' the 
villagers and headmen to Mr Macna- 
mara disclo.sed the fact that ('hintamon 
.Singh wa.s the leader of tlio dacoits. 

By the evidence of 40 witne.sBes it is 
proved beyond all possible doubt that 
about (lie ciiil of July 11)01, Chuitamou 
►Singh hud tlie rojmtation of being a leaiicr 
of dacoits. Tliis reputation prevailed 
amogst the jicopic iii wliose villages the 
daeoiries iiad taken pi,ice. Under sec. 
117, ci. Or. 1’ U., the fact that a 
person is a habitual offender may be 
proved by evidence of general repute. In 
dealing wi'h cases under Cliap. \MII of 
tlie Ciimiiial I’rcccdnie Cede Magistrates 
oiiglit, especiaiiy w'leio no cimviction is 
pioved, (as in (I/c pre.seiif, ca.so), to take 
pi eat I'i-.re to test tlie cvuUmc'' for ilie 
pr isfi n'ion 'Ye fiiid ilia' tlie two lower 
Cmir’H in ifieir careful and elaboiale 
judt;nients iiaic concurrently found that 
the evidnice of general repule in the 
proRciit case has satisfactorily proved 
that Cliintamon Singh is a habitual 
offender. In cases like the present there 
should appear clear evidence that the 
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party called upon to show cause is known 
to have associated with criminals; to 
have frequently been seen near ‘the 
places where thefts and other offences 
have been committed, and that, Im¬ 
mediately after his being found associac- 
ed with criminals, thefts, etc., have taken 
place. There is .abifndance of evidence 
on the record to show that the associates 
of the Petitioner arc criminals, th it ho 
has been seen near places where dacoities 
took place and liiat immediately after or 
almost immediately after his meeting with 
his associates these dacoities occurreti. 

Onr attention lias been drawn to the 
case of liiii Itrt PcuJlkI v. <Jueen-Empi ess 
(2) and it lias been contended that in 
accordance with (Ids Court’s rulings in 
that case a man's general reputation 
is that which he .bears amongst all the 
townsmen In the [dace in which he lives 
and that if the slate of things is that 
the body of his fellow townsmen who 
know him look upon him as a dangerous 
man and ti man of b;M habits, that is 
strong evidence (hat lie is a man of bad 
character. In tliat case acts of extor¬ 
tion wore said to have been committed 
in the neighbourhood of the place ii'licro 
Isri Prosad resided. It was therefore 
nectssary that theio should have been 
reliable evidence of bad repute given by 
the people amidst whom he lived. In 
the present case the evidence ot general 
reputation comes from poople of villages 
where the dacoities liad taken place and 
In such a case this evidence is certainly 
to be treated as evidence of general 
repute as required by see. 117, Cr. P. C. 

It is of no avail to say that the 
villagers who have been examined in this 

(1) I. L. 11 -Si Ual. ti2l (18S5,'. 
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case did not volunteer their evidence and 
that they were silent for such a length 
of time. In all bad livelihood cases 
. where the accused is either himself a 
person of Inlluenco or Is under the pro¬ 
tection of sucli a person, no villager 
woulc^ dare to mention the name of such 
a man for the feS,r of bringing retribu¬ 
tion down on his own head. 

The Petitioner’s eighth plea is that his 
^ associates have n6t been proved to have 
been bad cliaracters themselves, or to 
have been siispecfed of being connected 
with the dacoities of 1903. But that 
is not so. It appears from the evidence 
that tliere are at least 20 associates of 
the Petitioner who had been convicted 
before the [iroeoedings were drawn ^p 
against hirn^ 'ITiese convictions had 
taken ['I;\,ce during >he period of associa¬ 
tion .Some 6f tlieso associates had been 
convicted once, some twice, some thrice 
and .some four times, 'i'heso convictions 
have been eitlier under sec. 110, Cr. P, 
C, or for dacoity and tlieft. In one 
instance, one of his associates, named 
Dodlii Dosadh, was hanged and six 
others transported for life, two have 
been heutcnced to ten years’ imprisonment 
and the rest for smaller terms. A man 
who associates with criminals of this 
class can hardly bo regarded as a man 
of good charaeter. 

It is contended that there is no evl- 
'deuce on the record to show that the 
associates of the Petitioner had ever 
been suspected of any of the dacoities. 
But this is not so, as it appears from 
the evidence of the prosecution witnesses 
Mukuud Lai, Doman, Talak Cband Sahu, 
Achay Lai Bhagat Kusdas and others 
that Chlntamon’s associates and he him- 



THE CALCUTTA WEEKLY NOTES. 


[VOL. XII. 


U08 

CniNTAMON SiNfiii V. The Empkkor. 
self were ai’.vfiyN siiHpcclfifl of beiitf' con- 
CPfiied ill tliP <1,icoir.itH. 

We may luiil 'Iml I*clitioiicr’H first 
(wo jileaa relate to jn('limioary iniitlirH. 
Tlicy hhoulil liavc been taken before 
Mr Lea ami Mr Jleid, It ajipeurs from 
the jmltrnient of Mr. Lea that ho had 
nflforded the defenci'' before the com- 
niencenioiit of the case facilities for 
piittiiio forward any le^al point Then, 
In his motion to rhi' ll'^h (Jonrt on I lie 
.'3th December 1905, the Peiitioner had 
a further o[i()ortunlty of pressing; lhe.se 
objections. In his liist motion to the 
llit];h Court in Se{)tenihcr 1901, the first 
objection raised here was not uio.'d at 
all. In hi.s motion to tho Hit'll Court 
it. Dcceinher 1905, these objections weie 
urged, but this Court declined to inter¬ 
fere. It is futile now to set up these 
objections after the Petitioner failed to 
urge them or uiged them un.sueeossfully In 
the preliminary stage.s of the proceedings. 

We have been asked to go into the 
merits of tho ease in detail, but the 
concurrent findings of facts by both the 
Courts below render it iinncees.sary for 
us to consider tho evidence at greater 
length than we have done. \Vc have 
heard the commenis made by counsel on 
both sides on the evidiuiee and we consider 
that the lower Appellate Court was rignt 
in excluding the evidcnco of some of 
the witnesses for the prosecution as 
untrustworthy and acting* on the evl* 
deuce of others. We in no way diiier 
fiorn his views on tins i-niiject. 

h r 'lie ..I Oi. V e‘ IMu'S >■ I d' I 1 . 'C to 

Inteifere with the order of the Itligis- 
trate complained of in this case, and 
discharge the rule. 

B. C. 


[CIVIL APPELLATE JURISDICTION] 

ApPEAt, FfloJI ApPEtiLATE DkCREE 

No. 2175 01 ' 190.5. 

Kampini, C. J. Amau Cuanu Kundu 

SiiAKruPDiN, J. and others, Defendants, 
1907. Appellants, 

Heard, ■ v. 

7, June. ?^A!Sf OopAL Mukerjee 
J udgment, and anr., Plaintiff-i, 

1*2, June, Respondents. 

C)vil l'roc<^i{i>,re Code [Art XfV of 
bci's <i^td 2:s — /’t'r.wU(tl decree Ojfainst 
sliebait —lirecation (o/'ii)ist debiitter pro- 
pertp— Suit to declare property debutter, if 
inuintaniaUc. 

A avtt inslituted , hy th( shebait of 
an idol to haze itdeclaied that piopniy 
souyht to hi sold in (at'culion of apasonal 
decree against the Plaintiff is the endoiv- 
(d property of the idol is maintainable. 

Ham Ivm.suNA Maiiapatra v. Mouant 
Pauma Cuaran' Deh (1) followed. 

This was an appeal preferred on the 
llth of November 1905, against the 
decree of Moulvi Abdul Barry, Subordi¬ 
nate Judge, 2nd Court of Zdlah llnghly, 
dated tho 9th of August 1905, affirming 
the decree of Babu Sarada Prosad Bakshi, 
Mnnsif, 2nd Court of llnghly, dated 
the 22nd of February 1904. 

It appears that in execution of a per¬ 
sonal decree against the present Plain¬ 
tiffs tlie disputed properties were at¬ 
tached. 

The present Plaintiffs applied under 
sec. 27b of tho Civil Procedure Code 
ad. gum 'hat rlieh. properties belonged 
to certain family Thakurs and that they 
were mere shebaits of those Thakurs. 

The claim of tho present Plaintiffs was 


Rult dischai gtd 


(1) ti C. W. N. 6d3 (Ht02). 
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disallowed and the disputed properties 
were sold and purchased by the decree- 
holders. * 

This regular suit was thereupon insti¬ 
tuted by the Phiintifl's for a declaration 
that the disputed properties were the 
endowed properties of the Thakurs. 

The Defendants pleaded that the value 
of the subject-matter of the suit exceeded 
Rs. 1,000 and that conso(piently the suit 
was not triable by tlie Munsif, that tiio 
suit was bad for non-joinder at;d mis¬ 
joinder of parties and causes of action, 
that a regular suit was not maintainable, 
that the Plaintiffs’ claim was barred by 
estoppel, that this suit was an infringe 
inent of the rule against peipotuity, tliat 
with regard to property iu the Plaintiffs' 
mother was henavidar of her husband and 
that couseipieiitly .she had no right to 
make an endowment of it, and generally, 
that the disputed jiroportics were not 
del) lit ter. 

The learned Munsif overruling all 
these objections decreed the Plaintiffs’ 
case. 

An appeal against the decree of the 
Munsif was dismissed by the learned 
Subordinate Judge. 

The Defendants preferred this second 
appeal. 

Babus Golap Chandta Sarknr and 
Aukshoy Kumar Baneijee for the Appel¬ 
lants. 

« 

Babu Brojo Lai Chakrahutty (for Babii 
Alonindra Nath Bhattaci/eijee) for the 
Respondents. 

The JunuMKNT of tub Court was as 
follows ;— 

This appeal arises out of a suit to have 
It declared that certain property is the 


endowed property of certain idols, and 
cannot be sold in execution of a personal 
decree passed against the Plaintiffs, the 
nhebaits of tho idols. Both tlie lower 
Courts have decreed tho suit. The De¬ 
fendants appeal. It is yrged (1) that 
a separate suit is not maintainable, (2) 
that the property is not entirely debutter 
and (3) that tho Munsif had no jurisdic- 
lion, as the decretal amount exceeded 
Rs. 1,000. 

'I’lieso pleas in our opinion must all fail. 
The Plaintiffs sue as shebaits on behalf of 
the idols. They are as such different 
persons from themselves as judgment- 
debtors, under tho decree given against 
them In their personal capacity. The suit 
is therefore not barred by sec. 214, C. 1’. 
C. The case, of Aletm Kfishua Mahapatra 
V. Mah'int Padma Gharan Deb (1) is sulG- 
ciunt authority for this proposition. No 
ruling exactly contrary to this has been 
boon shown us. 

\\''e have examined the terms of tho 
arpanna7iia. It appears to us to be a 
valid dedication of the pioperty to the 
worship of the idols named therein. 

There can be no^loubt that tho Munsif 
had jurisdiction to decide the suit. The 
value of the property has been held by 
the .Subordidate Judge to bo less than 
Rs. 500. 

The appeal is dismissed with costs. 

N. G. Appeal dismissed. 

(1) d C. W. N. ddd (1902). 
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Appeal from Appellate Order 
No. 27i5 OK 1907. 

Maclean, C. J. |JooBNDnA Nath Sirkab 
C oxE, J. and others, Judgniont- 

]()98. debtors. Appellants, 

Heard, v. 

9, Januitry. Goiunda Chandra 
Judgment, Dutta, Decree-holder, 

24, January.] Kespoiident. 

Civil Vroevdure Code (Act XIV of JS81‘)^ 
sees.'Ilfand 278 — Decree, personal, a'piinst 
shcbait— (o attached properlij on behatf 
of idol, if may be tried in e.ieciition proceed¬ 
ings. 

When immoveable property is attached 
in tj edition of a deciee passed aejainst a 
shebait personally, the latter can ohj.xt 
to the attachment on the ground of the 
property being debutter and, the claim is 
triable under sec flf/d Civil I'roce- 

dure Code. 

Puncuanon (’anui'L'auiiva V. Uai;(a Biiu 
(1) follc/i'cd in principle. 

I'his was an appeil preferred on the 
lat of July 1907, against an order of 
F. Hoe, F'^q., District Judge of llnghly, 
dated the 17tb of April 1907, atllrming 
the order of Babu Sripati Chatterjee, 
Subordinate Judge of Hiighly, dated the 
lOth of February 1907. 

The facts of the case are as follows 

One Ramani Dasl instituted Suit No. 24 
of 1900 for arrears of rent of a dur-putni 
taluk against the original dwr joMtmdaj.i, 
Puma Chandra Chakraburty and others, 
making the present Respondent who was 
her co-sharer a party pro formd Defend¬ 
ant in the suit. Subsequently the Res¬ 
pondent, Gobinda Chandra, was made a co- 
Plaintlff with his consent and the present 
Appellants, Jogendra Nath Sirkar and 
(1) I. L. R. n L'al, 711 (1890). 


others, were made Defendants on their own 
application in which they stated that the 
dur-putni had been purchased by their 
father Kenaram Sirkar, deceased, from 
the Chakraburties. A decree was passed 
against the present Appellants for the 
whole rent and a declaration was made 
tlieroin that half of the rents was due 

to Ramani Dasi and the other half to 

• 

the present Respondent. Ramani Dasl 
put the decree iu execution in Fxocution- 
Case No 48 of 1902 and attached the^/wi- 
'liutm and proclaimed it for sale. But 
after various proceedings her dues were 
s.Uisfied. Ttiereafter Cobinda Cbandra 
applied for execution to recover his 
dues under the decieo by attachment 
and sale of the dur-putni taluk. At this 
stage the present Appellants took the 
objection that the dur-putni was acquired 
by their father for the benefit of the 
'I'hakur Kasinalli and as the 'I’hakur was 
not made a Deieudant in the suit the 
taluk could not bo seized in execution. 
They preferred this objection in two 
applications drAwn up iu similar terras 
one purporting to be made under sec. 
214, C. R. C, in their capacity as judg¬ 
ment debtors and the other under sec. 
278, C. B. C., as shebait of the Thakur. 

The learned .Subordinate Judge reject¬ 
ed both applications, the application 
under sec, 278, C. P. C., on the ground 
that the decree was a rent decree, and 
the application under sec. 244, C. P. C,, 
first, because he was not satisfied that 
the taluk was really the property of the- 
Thakur and, secondly, because the judg¬ 
ment-debtors allowed themselves to be 
made parties to the suit in their personal 
capacity and so It did not lie in their 
mouth to say that the dur-putni was not 
their property, but the prcpciiy of the 
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Thrtkur. He observed that by coming 
up with an objection like the present 
they really wanted to impugn the ddfcree 
which they could not be allowed to do 
under sec. 241,4^. P. C. 

The judgment-debtors then preferred 
an appeal before the District Judge who 
observed as follows » 

‘The judgment-debtors are not at 
liberty in their personal capacity to say 
that the property is dehutter property. 
If there is any allegation to this effect, 
it must bo made specifically by the idol 
who will then bo responsible for costs 
if ho fails.” The locarnod District Judge 
was further of opinion that the decree 
was a money decree inasmuch as it gave 
a specific share of tlio rent to each co¬ 
sharer. But he thought that the rpus- 
tion did not arise.. Ho dismi.S8ed the 
appeal. 

The judgineiit-debt('rs thereupon pre¬ 
ferred this .second !i])[)eal. 

Hahn Mohtndia XaOi Hoy (with him 
Bahu Ktishno Btosad BiXibndhtk<i7y) for 
the Appellant.s relied on B^y Raj v. Site- 
tjuitly Kutidah (2) .uid Rwichimon v. 
Rahia Bihi (1), wliich was a Tull Bench 
case, Ram Krishna Mohapatra v. Mo- 
hunt Padnui Chut an ( '») and Rattiauaihati 
Chettiar v. Levvui Matakayar (1) were 
against him, but they were not consistent 
with the Tull Bench decision of the 
Caleutia High Court. 

Bahu Biojn Lai Chakxahti.tly for the 
Respondents relied on Bhajahari l\il v. 
Ram Lai Da» (o), Ram ftttshtia Maha- 
patia V. Mohunt Puilmn Chatan (3), nn 

(1) I. L. 11. 17 Cal. 711 (lt>90;. 

(Li) 8 C. W. N. 353 (1902). 

(3) 6 C. IV. N, (563 (1902). 

(1) I. L. K. 23 Mad. 185. F. B. (1899). 

(6) 6 C, W. N. 68 (1901). 


reported judgment in Amar Chand Kttndu 
V. Nani Oopal Mooketjee (0). Punchanon 
V. Rnbia Bihi (1) and Beg Raj v. Sree- 
, mutty Kundali (2) are distinguishable. 
In the former the claim was by the judg¬ 
ment debtor of the attached property as 
his own property. In the latter case 
also, part of the* property in dispute 
was claimed as the judgment-debtor’s 
own private property. See Mutigeya v. 
Ilayat Bnheh (7). ' The reasons given in 
Ram Ktiehna Mahapaira v, Mohunt Pad- 
ma Chatan (3) are conclusive of the 
present case 

The Judgment of the Court was as 
follows:— 

Maclean, C. J.--lt is not very eaiy 
from the terms (^f the judgment of the 

District Ju(]ge lo^ ascertain what the 

» 

appeal is abnut. But from the terms of 
the grounds of appeal and the arguments 
addressed to us the (jues'.ion appears to 
be whether the Appellants could properly 
raise the ijucstion they desired to raise, 
on an application under sec. ‘244 of the 
Code of Civil Procedure. It appears 
that a decree in the si.nt was passed 
against them pcrsohally, that in execution 
of that decree attachment was issued, or 
was aliout to be i.ssued against certain pro¬ 
perty. The Appellants say that property 
does not belong to them personally, but 
ihat it belongs to them as shebaifs of an 
idol ; that, pfi such, It is not liable to 
attachment, and they contend that this 
question is properly iriable under sec. 

(1) I I, U 17 (\il. 711 (1890). 

(2) 8 (’ IV. N. 353 (1890). 

(.3) 6 C VV, N. (i(53 (1902). 

(6) Since leported, 12 \V. N. 

308(1907). 

(7) I. L. R, 23 Bom, 237 (1898). 
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244. They made two appHca.(ion8, one 
under sec. 244, the other under see. 278. 
There appears to Ije some inconsisteney, 
in makinfi tlicso two applications, lioth 
have been dismissed. So far as the order 
was made under sec. 278, admittedly tliere 
is no appeal but they say that, so far 
as it was an application under sec. 244 
there is an appeal. This is what we 
have to decide, and the question is 
wliether t]»o question could be deter¬ 
mined under see. 244. As tint Ap¬ 
pellants were parties to the suiq 
we think the case fell within .sec. 2T1. 
There has been some difTerenco of pidicial 
opinion upon the point, but we need not 
(/I) through the cases as the i|ueslion 
seLms to be concluded, in principle, liy 
the ’.’’ull Bench docisloi> of this Gourt, in 
the case of Punchanon Pnyi'Jojmdhyn v, 
JMna Ihhi ( 1 ). 

I do not consider that the Appellants 
have lost any light i/ud their application 
under sec. 244 because they made a 
mistake in applying under sec. 278. 

The ajipeal must be allowed with costs 
and the case must go back to bo tried 
out on its rderits. T liave assumed 
tlironghout that tlie Appclluiits are the 
only sh‘'ba7ts. 

W e assess tlie he.vring fee at .S guM 
niohnrs. 

(kiXK, J.—I agree. 

N. G. Af'peul allowed. 

(1) I. L. It. 17 Old. 711 


[CIVIL APPELLATE JURISDICTION.] 

Appeatj from Appeloatk Decree 

' No. 548 OF 1906. 

Mookrr.tee, J. Talewar Singh and 

Caspf.hsz, .1. others, Plaintifls, 

1907. Appellants, 

Jloard, V. 

21, August. Biia'gwan Das and 

Judgment, others, Defendants, 

26, August.) Ib’spondents. 

Civil l‘iorcd'in' Code (Arl XIV of 1SS2), 
H'e.s AS'/ - Doeii'iieiitit not mentioned 

in liKt /ill’ll II it/i phniit— Discretioii of Court 
m m rhnh iiij—Certified eopies of public docu- 
iiien/K <)/' ri'i ouh of jndieini ptoecedimjs-- 
Prroneoar e'cludon —Second appeal. 

When a Jlaintifi’ seeks to pioduce 
documents at the trial lohich he hud failed 
to nieultiin in the list anne.ved to the 
plaint the Com I has cleat ly a discretion 
under sec lot) of the Civil Procedute 
Code whether to lerene oi reject them. 
But in fjetcising this disc) chon the Court 
has to heir in mind that the section was 
enacted to pt event fi and by the late pro¬ 
duction of suspicious documents and not 
to shut out fomi'il evidence heyond suspi¬ 
cion such as ceitified copies of public 
(locinmuts or ncirds of judicial proceed- 
inrji, 

SvKi) Ikram Hossikn ti. Ra.m Lochun 
Du'it (',’>) and KANCiiiion IfjRARUAi v. 
Tiih SpoitETAiiY OK Static (4) lelied on. 

When a subordinate Cow t has refused 
in the eirouenus ereicise of its discretion 
to leceive dofianientaiy evidence lohich 
ought to have been accepted, the High 
Court has ample, ytoiver to interfere under 
.sec. 5S4, C. P. C. 


(3) '.n W. It. 29 (1874). 

(4) I, L. R. 23 Bom. 173 (189ft), 
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Moni Lag Bandopadhta v. Khiroda 
DA sr (5), Devidas Jao.jivan v. Pirjada 
Beg AM (6) and Minakshi v. Velu (?) 
folloiond. 

Unless called upon by the Court, it is 
not obligato'y on the Plaintiff to produce 
documents on lohich he i elies but which 
he has not filed rvXth 'the plaint, at the 
/list healing ivhen issues aic framed. 

MAnnuR IIosHiciN v. Patasd Kumari(I) 
and (iooR IfuuuKit CaowDUUUY v. Pran- 
HUREE LaIIA (2) followed. 

Thia was an appeal preferred on the 
9tl» of April 190G, af^ainst the decree of 
Baba Annada Prosad Bij^chl, Sabordi- 
nato Judge, 1st Coifrt, (Ija, dated the 
IHtdi of December 190r>, atlilining the 
decree of Bibu I). C Ma/omdar, Mnnsif, 
Ist Court of that place, dated tiie 19th 
'of May 190.O. 

Ttie f.icts ('f the c is-' material to tliis 
rojiort appear from tlio judgment. 

llahus Mohendri Nath R a/, Kuhotnt 
Sahty for tlie Appulbants 

Ilibu Jiiij Gopal Ch'isha for the Res¬ 
pondents. 

The JtTDuMENT OF THE CouRT was as 
follows : — 

The subject-matter of the litigation 
out of whicli this appeal .arises is an 
estate wliich was sold for ariears of cesses, 
under the Public Demands Recovery 
Act, on the llOrh Soptembef, 1891. The 
Plaintiffs allege that the ellect of the 
sale has not been to affect tlicir interest 
In the property and that conseijuently 

(1)1 n. L. R TJO (18(5S). 

(O) ol tv. R 42 (1873). 

('.) I. L R. 20 Cal 710 (189;i). 

(6) I. I.. R. tt Rom .377 (18H4). 

(7) I. L. It. 8 Mad. 373 (18Sfi). 


they are entitled to recover possession 
from the auction purchaser. The pur¬ 
chaser resisted the claim mainly on the 
ground that the Plaintiffs had no interest 
whatsoever In the property. The sub¬ 
stantial question In controversy between 
the parties therefore was whether the 
estate was the property of the judgment- 
debtor Sangam Lai alone or whether It 
was the property of a joint family of 
wliich the judgment-debtor as well as 
the Plaintiff’s were members. The Courts 
below have dismissed the suit on the 
ground that the Plaintiffs have failed to 
prove that they formed members of a joint 
family with the judgment-debtor at the 
time when the properties were acquired. 

The Plaintiffs have appealed to this 
Court and it haj been contended by their 

learned vakfl that th*e decision of the 

* 

Courts beliw is vitiated by reason of 
improper exclusion of Important docu¬ 
mentary evidence tendered on their 
behalf in the Court of first Instance. 
The suit was commenced on the 16th 
September 1901 and to the plaint was 
attached a list of documents which the 
Plaintiffs stated would be produced later 
on The first hearing of the case took 
jilace on the 8th December 1904, on which 
dale the issues were settled and the 
■Jlth January was fixed for hearing. It 
was stated before this Court on behalf 
of both the parties when this appeal 
was argued, that on that date the Plain¬ 
tiffs were not called upon by the Court 
to produce their documentary evidence. 
Oil the 22ik1 December following, docu¬ 
mentary evidence was filed on behalf of 
the Defendants. On the 6th January 
1905 the Plaintiffs put in a petition 
and filed along with it their documentary 

40 
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evidence; this petition explained the 
reasons for the delay. The order of the 
Court upon the petition was that it 
should be filed. The case was taken up 
for disposal on the 19th April 1905. 
The hearing proceeded and on the 27th 
April the Plaintifl’s asked for permission 
to use the documents, most of which 
had been mentioned in the list annexed 
to the plaint and all of which had been 
filed in Court along with the petition 
of the Gth Januaiy 1905 The pleader 
for the Defendants however took ol)jec 
tlon to the reception of tin' doenmonts 
on the ground that tliey had not been 
filed in time and that they shonld bo 
excluded under sec 139 of the Civil 
Procedure Code. Tlio Court of first 
instance gave effect' to this objection. 
Evidence was thefi taken a'ld the case 
disposed of on the m' rits. Ic was fonmi, 
first^ that upon the evidence on the 
record as it stood the Plaint id’s had not. 
been able to establish that tho disjinted 
property had been acquired at a time 
when they formed members of a joint 
family with Sangam Lai, secondly^ that 
they had failed to prove that they had 
any share in the estate in controversy, 
and, thirdly^ that they had failed to prove 
their possession within twelve years of 
the suit. In this view of the matter, 
tlie suit was dismissed. The Piaintiffs 
then appealed to the Subordinate Judge 
and urged their objection that tlnir 
documentary evidence ought not to liavo 
been excluded. 'I'be Subordinate Judge 
overruled this contentinu and upon tho 
evidence on the record affirmed tho con¬ 
clusion ot the Court of first instance 
that the Plaintiff.s liad failed to prove 
their title and possession 


Tlie Plaintiffs have now appealed to 
this Court and on their behalf it has 
hefen argued that their documentary 
evidence has been improperly excluded. 
In our opinion this centention is well- 
founded and ought to prevail. The 
documents which have been excluded may 
be divided into two classes. There are 
some which wore mentioned In the list 
annexed to tho plaint and there are 
others which were produced for the first 
time in Court on the Gth January 1905. 
As regards the first class of documents 
it is clear that there is no good ground 
for their exclusion. The learned vakil 
for the Appellants invited our attention 
to tho provisions of secs. 59 and 63 of 
the Code. Sec. 59 provides that “if a 
Plaintiff sues upon a document In his 
possession or powejr he shall produce It 
in Court wlien the plaint is presented, and 
shall at tho same time deliver the doou- 
inent or a copy thereof to be filed with 
the plaint. But if he relies on any other 
documents (wuether in his possession 
or power or not) as evidence in support 
of his claim, he shall enter such docu¬ 
ments in a list to be added or annexed 
to the plaint,” Sec. 63 then lays down 
that "a document which ought to be 
produced in Court by the Plaintiff when 
the plaint is presented, or to be entered 
in the list to be added or annexed to the 
plaint, and which is not produced or 
entered acco.dlngly, shall not without 
the leave of the Court, be received in 
evidence on his behalf at the bearing of 
the suit.” lu the case before us the 
documents wore not such as ought to 
itave been produced in Court when the 
plaint was presented. It was therefore 
only necessary for the Plaintiffs to enter 
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them in the list wbiob they annexed 
to the plaint. This was done. At the 
first bearing therefore when the issues 
were framed, it was not obligatory on 
the Plaintiflfs to f)roduce them unless they 
were called upon to do so. This is deaf 
from the decision of this Court in the 
case of Mahhub' Ifouein v. Patasu 
Kumari (1) and Oour Uurtee Ghowdhury 
V. Pianhuree Laha (2). So far therefore 
as the documents mentioned in the list 
annexed to the plaint arc coiioerned 
there is no case for their exclusion. Ii. 
is now stated, however, on behalf of iho 
Kespoudents, that when the issues were 
drawn up, a note was added at the foot 
thereof that tlie parties should produce 
their documents. If this was communi¬ 
cated to the Plaintiff-, it would bo tbeir 
duty to file the documents mentioned 
in the list annexed to the plaint. Kailuro 
to do so, would not, however, necessarily 
lead to their exclusion, as will presently 
be shown. 

As regards the other documents which 
were produced in Court for the first time 
on the 6th January 1905 and whicli had 
not been mentioned iu the list annexed 
to the plaint, the Court of first instance 
clearly had a discretion, whether to re¬ 
ceive or to reject them. Now under 
sec. 139, C. P. C., no documentary evi¬ 
dence iu the possession or power of any 
party which should have been, but has 
not been, produced in •accordance with 
the requirements of sec. J38 shall be re¬ 
ceived at any subsequent stage of the pro 
oeedlng, unless good cause bo shown to 
the satisfaction of the Court for the 
non-production thereof. No doubt the 

(1) 1 B. L. K. 120 (1868). 

(2) 21 W. K. 42 (1878). 
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Plaintiffs haa^e brought themselves within 
the scope of this section, and it was for 
the Court of first instance to decide 
•whether the documents which ought to 
have been mentioned in the original list, 
or ought to have been produced earlier, 
were not so produced for good and suffi¬ 
cient reasons. At* the same time, we 
must remember the object which the 
Legislature liad iu view in enacting sec. 
^139, C. P. C. It' was pointed out by 
this Court in the case of Syed Ikram 
llos&ien v. Ram Lnchnn Dull (3) and by 
the learned Judges of the Bombay High 
(Jourt ill the case of Ranch/iod Ilirahhai 
V The Sect ('t.iiy o*' Slate (X) that sec 
I.'IS of tlic (Joilo was ooacte l to jireveut 
fraud by t!ie l.uo jnoduciion of susjfi- 
cions djcuiiifnt-, ‘and tmt to shut out 
formal evidence lieyoud suspicion such 
as certified cNpicd of pii’olic documents 
or records of judicial proceedings. Now 
on an examination of the documents 
which the Plaintiffs seek to produce at 
a late stage of this case, it turns out 
that by far the majority of them are 
copies of public documents. They are 
iu most instances copies of judicial pro¬ 
ceedings as to tlio gciuiineness of which 
there could nut be any possible contro¬ 
versy. 'I'linro is only one document 
whicli does not fall withiu this descrip¬ 
tion. It is a kabuliyul executed on the 
26th January 1889 by Bharosi Singh 
'in favour of .*jangam Lai. Wo have nob 
been informed whether this document 
was registered. If It was a registered 
dociimoni, it could not be suggested that 
there was any prejudice to the Defendants 
l-y reason of del.iy in its production j it 

3) 23 W. R. 29 (1874). 

(1) 1. L. U. 22 Bom. 173 (1896). 
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could nob be said that the PlaJntifIs want¬ 
ed time to manufacture It. Cnder those 
circumstances we must hold that tlie 
documents which were not mentioned in 
the list of 6th January 1905 should also 
bo received in evidence except this 
kahuliyat which may be received in evi¬ 
dence if it is a registered document, 
otherwise It will te excluded 

The learned vakil for the Respondents 
strenuously contended that even in the 
view that these documents have been im¬ 
properly excluded, there Is no cause 
for a remand, because upon the facts 
found by both the Courts below, the 
claim of the Plaintifl's is obviously barred 
by limitation. We are unable to accede 
to this contention. The documents wliich 
have been excluded relate^ not only to 
the question of title but alijo to the 
question of possession and it is conceiv¬ 
able that if these documents had been 
received and acted upon the conclusion 
of the Courts below upon the question oi 
limitation might have been in favour 
of the Plaintiffs. We must therefore 
hold that the Plaintiffs are entitled to 
have their case tried out after these 
documents have been received in evi¬ 
dence. There can be no possilffo question 
that when a yubordinate Court has re¬ 
fused In the erroneous exercise of its 
discretion to receive documentary evi¬ 
dence which ought to have been accepted 
the High Court has ample power to 
interfere under sec. 584, C. P. C, sec 
Moni Lai Bando^iudhya v. Khiioda 
Dasi (5), Devidas Jagjivan v. Firjada 
Begara (6) and Minakshi v. Vein (7). 

(5) I. L. R. 2Q Cftl. 740 (1893j. 

(6) I. L, R. 8 Rom. 377 (1884). 

17) I. L. R. 8 Mad. 378 (188:>). 


The result therefore is that this appeal 
must be allowed, the decrees of the 
Courts below discharged and tlie case 
remanded to the Court of first instance 
111 order that the evidence which has 
'oeen excluded may lie received as direct¬ 
ed above. The Plaintiffs will be at 
liberty to prove siiCh of these documents 
as are required by law to be proved and 
the Defendants will be at liberty to 
adduce rebutting evidence. 

Tile costs of tills appeal will abide the 
result. 

N. C. Case 7 eiuanded. 


[CIVIL APPELLATE JURISDICTION.] 

Ai’I’KAG I'KOM OiimiNAUClVIL JoniSDlGTION. 

No .'!l OF 1907 


y.M InDRA JJlIiirn 




V. 


Jain Sardar Aniui 


.M AGI.ICAN, C. J. ] 

Harini.xon, j 
h'LETGUKR, J. 

1907. 

‘27, November, j 
UegiHration Act {III of 18 //), at’c’* //', 11, 
1/0 a/id 80 -I’oire/'-of-aito)'/icg pticpo/tiiig to 
create charge on inuiioecable property — Non- 
eo/iiphanre icilh procisions of Registration 
Act. 


Wheie A neruted a power-of attorney in 
Invimr of B purporting to create a charge 
gcnti'olly on iininoveabh pi opei ty fj/d the 
instnwitnt did riot sufficiently describe the 
parcels of piopeity and was moreover 
stamped and registered as a power-of 
attoi-ney and entered in Book IV, 

IIeld-2Via< ‘the instrument did not 
operate, as a charge. 

NA.JimjLLA Mulla V. Nusm Hi.stri (1) 
referred to 


This was an appeal by the PlaintitT, 
against the judgment and decree of 
Mr. Justice Chitly, dated the 20th of 
(1)1 L. R. 7 Ual. 496 (1881). 
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May 1907, diamiasiug the Plaintiff’a suit 
with costs. ^ 

The facts of this case appear fully from 
the two judgments of Chitty, J , wliich 
are as follows 

» 

"The PlaintilT In this case is the ad¬ 
ministratrix of the estate of her late 
husband, Bisseswilr D’as, and sues for a 
declaration of a charge on the estate of 
one Sitab Chand Ahiri, deceased. The 
Defendant Is the administrator of the 
estate of Sitab Chand Ahiri and the 
sole beuedciary is Dhunwa Bibee, grand¬ 
daughter of the Defendant. 

"The Plalutiff claims tiiat her husband 
advanced moneys ^amounting to about 
lls. 5,000 to the Defendant for purposes 
of the administiat ion of the estate oi 
Sitab Chand Ahiri, and tliese advances 
are not denied by th^ Defendant. It is 
also admitted that on the 5th August 
1898 the Defendant executed in favour 
of Bisseswar Das a general powor-of-at- 
torney to enable him to recover the rents 
and profits of the properties of which the 
Defendant is the administrator in order 
to recoup himself for the advances which 
he had made. 

"It is by virtue of this power of-attor- 
ney that the Plalutitl claims to have a 
charge upon the estate of bitab Chand 
Ahiri. It is admitted that no leave of 
the Court was obtained before the power- 
of attorney was executed and if a charge 
was thereby created upon the property 
there was a breach of the .provisions of 
sec. 90 of the Probate and Administra¬ 
tion Act, 1881. 

"The estate has been leiiresented in 
this suit BO far by the Defendant alone 
and under ordinary circumstances, no 
doubt, an adminstrator is fully competent 
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to represent an estate the administration 
of which lias been entrusted to him by 
the Court. There are, however, cases in 
which the estate cannot be said to be 
fully and properly represented by the 
admii^istrator, and it appears to me that 
this is one of such cases. However 
strongly the administrator may argue 
that no charge has been created or 
that no charge could be created against 
«the estate, it must always be apparent 
that in so doing lie is arguing against the 
validity of bis own acts. 

"It Is also obvious that in a case like 
the present one where the Plaintiff seeks 
to charge the estate, and the estate alone, 
and does not seek to lii the Defeudavt 
administrator with any personal liability, 
tliere is no rc'al inleresl in the adminis¬ 
trator to* disunite tlie charge. On the 
contrary, it is rather to his Interest to 
allow the Plalutitl to proceed against the 
estate than against himself. Under these 
uircumataucos it appeals to me that it is 
highly advisable and indeed necessary that 
the poison really interested in the estate 
that is to say Dhunwa Ribeo should be 
before the Court, and should be heard 
before any order is passed which may be 
to her detriment. 

" The fact lliat she is or may be a minor 
seems lo me of no importance, she can 
be represonted here if necessary by a 
guardian ad litem. 

“ Three questions arise in the case;— 

'Firstly —Whether the power-of attor¬ 
ney did in fact create a charge. 

'Secondly —Whether that charge would 
be valid and thirdly to what extent it 
ouglit to be enforced against the estate. 
I do not profess at this stage to express 
any opinion on these three points as 1 
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think the case ought to be argued a fresh 
when the benehciary has been brought 
before the Court.’ 

“ I therefore propose to order that she 
be added as party Defendant and be 
served with sumnions and that if she 
does appear the case.wili be reargued. 
The order wiil be made under sec, 32 
of the Code of Civil Procedure and it 
is in accordance with the provisions of 
sec. 437, which says that the Court may' 
if it thinks fit, order persons insterested in 
the estate to be made parties to the suit. 

“ The question of costs of this suit up to 
to day must be reserved. 

“If the application is not made by the 
piaintiflF for the necessary summons upon 
her within three weeks the suit will be 
put down for disposal.” 

Later on Chitty, J., delivered the fol¬ 
lowing judgment dismissing the suit. 

“In this suit by my judgment, dated 
19th February 1907, I directed that 
Dhunwa Bibi the sole beneficiary of the 
estate of Sitab Chand Ahiri should be 
made a party before I could determine 
whether the power-of-attorney, dated 
5th August 1898, in the plaint mentioned, 
did in fact create a charge in favour of 
the Plaintiff on the said estate and, if 
so, to what extent. That judgment 
should be read as part of this judgment; 
Dhunwa Blbl has now been added as a 
party Defendant and the matter has been 
more fully argued before me. The only 
question to be decided at the present 
stage la whether as claimed in para. 11 
of the plaint, this power-of-attorney con¬ 
stitutes a charge upon the estate which 
this Court can enforce. There is no doubt 
that in England powers-of-attorney of a 
similar character have been held to 


constitute an equitable mortgage, see 
Benjiett v. Cooper (2), In re Parkinson 
(3) and Abbott v. Stratton (4). In India 
however the question is subject to differ¬ 
ent considerations. In the first place It 
is not so easy to draw the line of dis¬ 
tinction between a mortgage and a charge; 
secondly, we are here confronted with the 
provisions of the Stamp and Registration 
Acts which have to be strictly observed. 
Now In this case it is not suggested that 
there was any other contract between 
Jain Sardar Ahiri and Blsseswar Lai 
Pagulia than that contained in this 
power-of-attorney. If a charge was crea¬ 
ted it was created by that document 
alone. I will assume for the moment 
that that document did not amount to a 
mortgage as defined by sec. 58 of the 
Transfer of Property Act, but merely 
operated to create a charge in favour 
of Bisseswar Lai Pagulia. It would 
nevertheless come within the definition 
of a mortgage deed as given in the 
Scamp Act (I of 1879) (the Act governing 
this case), and would therefore require a 
stamp of Rs. 50. It would also require 
registration under sec. 17 of the Regis¬ 
tration Act, as purporting or operating 
to create, declare or assign a right, title 
or interest in Immoveable property of 
the value of more than Rs. 100. The 
document was no doubt stamped and 
registered in Book IV as a power-of- 
attorney but it was neither suflloiently 
stamped nor '.ras it registered in accord¬ 
ance with the provisions of the Regis 
tration Act as a document afiecting im¬ 
moveable property. It did nob contain 

(2) 9 Beavan 262 (1846). 

(3) 18 L. T. 26 (1805). 

(4) 3 Jo. and Lab. 609 ; 0 Ir. Eq. Rep. 

233 (1846). 
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a desoriptioD of the property said to be 
affected suffioienb to Identify the same; 
(sec. 21) nor was lb entered in B&ok I 
(aeo. 61). Having regard to these facts , 
I can only conclude either that the parties 
did not intend that the document should 
operate as a charge, or that, so intending, 
they did not tak^ the proper and neces¬ 
sary steps to give effect to that intention. 
The provisions of the Registration Act 
are imperative and the Intention of the 
Legislature must have been that no 
document not properly registered should 
directly or indirectly operate to cureate 
an Interest in immoveable property. 
Sec. 49 prohibits the receipt of such a 
document as evidence of any transac¬ 
tion affecting the property [see Bengal 
Banking Corporation v. Mackeitich (5)]. 
For these reasons I am of opinion 
that this power of-attorney cannot be 
received as evidence (f the charge, and 
as no other evidence is admissible the 
Plaintiff’s suit must fail. It is therefore 
unnecessary for me tc* go further into 
the case. 

“The suit is dismissed with costs on 
scale 2 including reserved costs.’ 

The power-of attorney which the Plain¬ 
tiff contended operated to create a charge 
was in these terms :— 

“Know all men by these presents that I 
Jain Sirdar Ahiri son of Lochmun Sirdar 
Ahiri, deceased, in the District of Gya, 
but at present residing at No. 54 Brajo 
Bandu Doctor’s Lane, in the town of 
Calcutta, the administrator to the pro¬ 
perty and credits of Sitab Chand Ahiri, 
deceased, in order to enable Bisseswar 
Das Pagulia hereinafter named to recoup 
himself of the several sums of money 

(5) I. L. R. 10 Cal. 315(1884). 
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which he .has obtained for the mainte¬ 
nance and residence suitable to the posi¬ 
tion of Dhunwa Bibee the Infant daughter 
of the said deceased and for the obtain¬ 
ing of Letters of Administration whereby 
I have become such administrator as 
aforesaid and for the costs of the suit in¬ 
stituted by Rohshun Lai Khettry against 
me and others being Suit No. 69 of 1898 
in the High Court of Judicature at Cal¬ 
cutta Original Side do hereby constitute 
and appoint Bisseswar Das Pagulia, son 
of Buktwar Chand Pagulia, residing at 
No. 26 Ram Prosad Saha’s Lane Sinduria- 
putty in the town of Calcutta aforesaid, 
my true and lawful attorney for the pur¬ 
poses hereinafter expressed that is to 
say, to receive the rents and profitgiof 
and manage all the messuRges lands 

hereditaments and tenements of or to 

* 

which I as such administrator as afore- 
sad now am or at any time or times 
hereafter shall or may become seized 
possessed or entitled with liberty in the 
course of such management to let or 
demise the said premises or any part 
thereof either from year to year or for 
any term or number of years not exceed¬ 
ing five years or i6r any less period than 
a year at such rents and either with or 
without any fine or premium and subject 
to such covenants and conditions as my 
said attorney shall think fit and with 
liberty to make allowances to and ar¬ 
rangements <• with lessees tenants and 
others to repair and rebuild houses or 
other buildings to repair fences drain or 
otherwise the said premises or any part 
thereof to appoint and employ agents 
servants and others to assist in the 
management of the said premises and to 
remove them and appoint others in t^elr 
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place and to pay and allow t/) the per 
Bona to tie bo employed as aforesaid Biich 
salaries, wages, or other remuneration 
as my said attorney shali think fit. 
And with power also to give effectual 
receipts and discharges for the rents 
and profits of the said premises aiul on 
non payment of any tuich rent or any 
part thereof or the bieach of !my cove¬ 
nant agreement or condition which ought 
to be observed or pei formed by any 
lessee or tenant of the said premises 
or any part thereof to distrain for sucli 
rent or to commence carry on and pro¬ 
secute any action or other proceedings 
whatsoever for compeiiing payment of 
such rent or for or on account of any 
suoi’-i breacli of covenant as afoiesaid 
as my attorney shail ihink lit. And 
gener.ally to do ail sccli acts and tluogs 
in or about the managemeut of the said 
premises as wouid conduce to the well 
being and improvement of fhe said esltite 
Also to use and take sucli lawful w.iys 
and means for tlie lecovoiing and re¬ 
ceiving obtaining or gelling defending 
or protecting any raessutige lands and 
hereditaments belonging to the estate 
of the said Si'ab Ciiand Aliiri deceased 
which do or shall or which by my said 
attorney shall be conceived or thought 
to belong to the said estate as fully and 
effectually as I myself might or could 
use or lake if 1 were personally present 
and did the same. Also to ask demand 
sue for recover ami receive all sums of 
money goods effects and tilings now 
owing or payable or belonging to the 
estate of the said Sitab Chand Ahiri, 
deceased, or wbicli shall at any time or 
times hereafter be owing or belonging 
to the said estate of Sitab Chand Ahiri, 


deceased from any eison or persons 
either by virtue of bis or their office 
or b^ virtue of any security or upon 
,ivny balance of accounts or otherwise 
howsoever and on paynioiit transfer or 
delivery thereof or of any part there¬ 
of respectively to give sign and execute 
receipts releases and other discharges 
for the same respectively and on non¬ 
payment non transfer or non-delivery 
thiicof or of any part thereof respect¬ 
ively to commence cairy on and prose¬ 
cute any action or other proceedings 
whatsoever for recovering and compell¬ 
ing the payment transfer or delivery 
tiiereof respectively Also to st.ate settle 
arijust oom})mind submit to arbitration 
and compiomiso all actions suits accounts 
reckonings claims and doniaiids whatso¬ 
ever wliicli now are nr boieaftor siiall or 
may be depending between me as sucli 
admini.si rainv ns afoie.‘.i:ud and any person 
nr persons wlicmsocvcr in sucli m uiner 
111 all respects a.s my said attorney sliall 
think fit. And t authori/s and direct 
my said attorney to pay all moneys 
which sliall come to liis li.ands by virtue 
of any of the powers herein contained 
or so miicti thereof as shall remain after 
p.lying tbeieout tlio costs charges and 
expenses incurred by him in the excerciso 
of any of the powers and authorities 
lieicin coiitaiiied into my account to be 
opened by my said a' toriioy at the Bank 
of Beiig.i! (kilciilta or otliorwise to pay 
and apply the sajiie as T shall from time 
to time by wriiing diicct. And also 
tbereont for the support of Dhunwa 
Bibeo to pay me Its. 12-5 monthly and 
to apply the blaiice towards licjuldatlon 
of the debt duo to himself. And to 
render an account of dealings to me on 
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REPORTS (ftc li"K') 


Tilt! I'otiHlitiirinii of tlici IJeiiclu's lun) llio lii.stri- 
Imtioii of biisii)C8rt iiiiioiit'ar tlieni will be :is follows 
from .lute, 

riiESIUKNCY (lunar AND PllIVV (’oUN' It, OKI’AUT- 
JIICN'I --The (lliief Justice ami Mr. .lusrice Das. 

Ua.i.siiauvic (limur.—Mr. Jii.stit'e Sr.ephcii and Mr. 
Jiistieo lloluiwood 

Ta'i.va (lu'iur—Mr. Justice Ihcll. and .Mr. Justice 
Coxe. 

liURDWAN (litour.—Mr, Jiustice llaminni and Mr. 
Justice yiiarfiiddiu, 

CRI.MINAI. llu.siNits.s,—Mr Justice Dfidt and Mr. 
Justice Woodrt.ffe 

CaBbs iiKLOff Hk. 1,000—Mr. Justice Mitra. 
Okioinad Sidk.—M r. Justice Cliitty and Mr. 
Justice Fletclier will sit singly. 


gra-ited a lease for a term of years to a certain 
person and during the coiitiiiiiauee of the lease tiio 
Defendants got possession of some plots of the 
demised laud and continued to ho in adverse pos¬ 
session for the statutory period. The I'laiutilf some 
two years hofoio the expiry of the lease brought 
a suit to eject the Dcfend.mt from the plots The 
Court, of first instance found ihat tlio Defendants 
estalilished a right, hy adverse jiossesHion and 
dismissed tlio I’laintiH's suit lint ilie High Court 
of Allahahad agreeing with the Subordinate Judge 
decreed tlie I’laintill’s suit holding tliat the posses¬ 
sion of the Defendants during the c nitiniiance nf the 
lease was not adverse to the I’laiiititi’ the lessor. 
Tiie reasons given are “it would he unjust to hold 
that a lessor, who wa.s regal,irly in receipt of the 
rent reserved hy.ihe lease ter a long term of yeus, 
who therelore had imLlniig to jmt hiiii on eiKjiiiry, 
miglit hud at the expiraimn of the term ol his 
lease that a considerabie portion, it may be, of his 
property has j/assed out of Ins hands iiy a riespasser 
taking possession of u, without his knowledge” 

Ir Mi'.iir i:ic .said thai' iiv'run ait of tub i liihs- 
passer only the lessee was dispossessed Imt so long 
as the lessor eontmued to receive Ids iciit from 
llie lessee, there was no dispossession as ag.iinst the 
lessor. The view nf law t.iken by rheir Lordships 
of the Allahabad,,High Court is no donht ni accord¬ 
ance with (ho view of the ('alcntia High Court in 
the case of Hhaitit Suniiau D bia v. Ehohu /'ashui 
Khan Choioiihuit, I. 1. K D) Cal. 101, Kmhna 
Gcmnda Dkw v. Uaii Chauin Dhiir, I. L 11. 9 Cal, 
J67 and tlio recent case of Kina/uuar N.ith Gahai Deii 
V. Kali Sankiir Sa/iai, 10 C. \Y, N. 34.1. 


The FlRlST CRI-MiNALSESSrONS OF I'HE YEAR 1908, 
will commence its sittings from tl^ie, Mr. Justice 
Harington presides. 

In tub case of Thaman Bandi v. The Uohataja 
of Vizianagiam reported at I. L. U 29 All. p. 593, 
a Divisional Beiieh of the Allalmh.id ILgli Court 
(Aikman and Giiffin, JJ.,) held iliai. jiossession ac¬ 
quired during the continiianee of a lease will not 
ordinarily he adverse possession as against tho lessor 
until at any rate such time as the lessor becomes en¬ 
titled to ^possession. In this case the Plaintiff 


Wk nAVlf NOTHING T.) SAY AGAINST fUl.S DKCI.SION 
of the Allaliahad Bench. But in the concluding 
portion of the judgment their Lordships (Aikman and 
Grillin, JJ.) of the Allahabad High Court expressed a 
doubt as to the correctness of the decision of the 
Calcutta High Court in the case of Go'nnda Nath 
Shaha V. Sw)a Kantha, I. L R. 2G Cal. 4G0,iii these 
words, “ we are quite unable to appreciate the reason¬ 
ing of the learned Judges who decided the latest ease 
in the Calcutta High Court namely Gobinda Nath 
Shaha v. Swja Kantha,” Now the ease of Gobinda 
Nath Shaha v. Swja Kantha was a case of roliri- 
quishment of a putni and dar-putm interest by the 
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Ipssees aiir] tlip question wliic.h was decided in that 
ease was that the title by adverse possession 
aequiied by a trespasier af^ainst the pntnidar and 
ihit piiJniil'K would lie operative as a^ahist the 
"ptniiniar wlio [jot, kli<is p'msession liy the relinquish¬ 
ment of tlin puhn ami ihirputni. The zemindar 
was not iiotind to aeeepi tlio rehiiquislirnent wlien 
hi' found that Ids lesMa' bad lost tii.le to some of 
tiie lands liy the aiverse possession of o'lieta. In¬ 
deed 111 this (•a''e it mi^dit im s.iid that the zemindar 
derived Ids riobt to sue from or throiigli the rnlin- 
qilisldiijj jiiilivdiir and putnidar. 

If titf riijr is'i.iiummiest riAo not takrn I’Fack the 
'/.I' liiimlar e imld liavi) no nelit to Sue the trespassers, 
liei! iiise so lone as tlie pntni ti'iiuro sutisistpil ids rl[;h'a 
were notiiff c"ed in the lessi'. If thH;'-Mtiii earne to an 
eoil on lu’coiiiit of a sale imder the /’iitiii lle(julatioti 
nr some other law, the zemindar would have licon 
able to oust tlin trespassers on tiie [jround that their 
adverse possessions were iiieumbraiiceH. Thn Cal- 
eii'ta llifjli Court would have como to a quite 
difl'eient conidusion if I lie jiiilni had not come to an 
end by a reliiujiiisliment ivhiidi is notliln" iuit a 
eonnact between tin' puitK'hu and the zeiidndar to 
])nt an end to tip' putw. At pajje Kid I. f. 11 
(’ll, their I,'filsbips (disirve, “it caniint tie said 
tliat the ■/,'iidndar liecaiiie enfi'led to IVms' possession 
tiy reason of tiie pnlDi liaviiif; 'eomo to riii end 
oilierwise lit .10 liy tlm voluntaiy aef, of'the putni- 
ifiji A'oiio on the same piee, “in the present ease 
I III'I’iaiiuitl's ill eline entitled "o hhun posHe.isiori tiy 
the ; elinq'osliiu,”il' of ^be piil’t'nlur and iln) pvjui- 
i/'iii’. ami so liny must be Imlil to lie afleet! d by 
adverse poss-ssam lliav was t.iken aeaiiiat i\\c pntni- 
dr ',1 ,ind ill) p'lliv'l I’, wlme' rijjliis tiny had ac- 
q'lired throiioii llo'ir V'dmitiiy |■ell|lquisllmellr.” 

Ci MIRK N’T INDIAN (hV.sKS. 

V.iIIAZni,l,A Silillt r lloVAFATI NaGaYYA, 1. L. R. 
dO M III. M' h- innl'in t nv -— Gift, 

Cif's tieiwei'u Maliome'.laiis by reglsterediiiHtru- 
inei.is ate 111 ', did unless tie' I'eqoiremeiilH of Maho- 
inedati taw is to pOBsessioii are also compiled with, 

VRTAYtiTHA 71 . (lo\iNr)ASAW.iii, I, L. R. 30 Mad. 
r)24. Lien—Unpaid purehme, money—Adveise pos- 

Sefnimi, 

III dei'iding tin' qiiPstion as to whether the possPR- 
Bioii of an unpaid vendor waa adverse it wa.s held 
tliat it was not so liaving regard to the evidence 
that after the roiiveyance the vendor in whose name 
tiie piifta formerly stood had a patta issued In the 
name of the vendee instead. 

A vendor is not entitled to retain possession of 
the property sold by virtue of his lien for unpaid 
p urchase money 
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Haliiia V . Roshan Bbb, I L II, 30 Mad. 527. 

Conti ihutinn-Co-skiirer, 

A co-sharer is not liable to share the expenses of 
litigation imid/Z'/r carried, on liy another cosliarer 
in respect of ilie common property. 

• ■ - 

.Saminatha 71. Muthusami, I. L. U. 30 Mad. .5.31, 
Offii'e biocKje ngierment. 

An office lirocago agreement Is invalid as opposed 
to public policy. 

Sankara n SiinsAYA, I.L. U. 30 Mad. .536. Civil 

I'loreduic Code, secs. WS, 5Si2. 

After an appeal is bled, the power to pass an 
order under see lOS, C. P. C., becomes vested by 
virtue o'’. sec. 582, C. P, C., in the Appellate 
Court. 

Art. IGI of .Sell. II of the Limitation Act applies 
to such a case. 

MaHAI.IM.A ’I. KorPANA CHARTAn, 

Civil I'toecdwe Code, sec. 233. 

Tiider the proviso to sec. 232, (’. P. C., the Court 
cannot Older execution in favour of the traiisfereo 
without notice to the Defendants, but if the Defend- 
anis are dead, no sncli notice, as is contemplated by 
the section, c.iii be setit until their repre.seiuatives 
are brought on. An application to bring in the 
reprosentaiives i.s a step in aid of execution. 

Kaipeikih V. 1.A/All, I. L. It 30 Mad, 555, Penal 

Code, see. J/O/e. 

A naiivc Clirisri'.in having a Christian wife living 
m.iriied a llimlii worniii accoriling to Hindu rites 
without leiioiiiiciiig ins religion, held that he was 
guiliy of an iiII'hiu'c nmier see. 434, I. P. C. 

pANt P.iitisAN 71 . SuH.TYA Kant, I L, R 35 Cal 25. 
Evidence Act, Sec. ll/S—Piesnntplinn of denih. 

The quesHon f'lr which provision is made in sec, 
108 of the Kvidence Act is whether a man is .alive 
or dead when the (jiiestimi i.s raised, not whether ho 
was alive or dead, at some antecedent date, 

itotes 0i (Haat*. 

ENGLISH LAW COURTS. 

I 

COUtT (JF APPEAL .—Ogden v. Ogden. Before 
Loiuis Justices Coeicns-Hahuy M. R,, Sir Gorbll 
Baiink.s P. and Kennedy, 18th November 1907. 

Maninge of English woman with foreigner — In¬ 
capacity according to law of domicile — Lex loci con¬ 
tractus governs. 

The Respondent, then Miss Williams, an English 
woman and aged 2.5, in 1899, went through the cere¬ 
mony of marriage with a Frenchman, Leon Phillip, 
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aged 19 who had coma over to England temporarily. 
The marriage took place without the knowledge of 
the father of either party. After the marriage the 
parties co-habited in England for a short time and the 
Ilespondent became pregnant ‘and a child was horn. 
The father of Leon Philip coming to know subsequent¬ 
ly of this marriage took away his son to France and 
in July 1899 instituted proceedings in the French 
Courts for a decree of nullity on the ground that his 
son was under age (25) at the time of marriage and. 
the consent of the parents had not been given. The 
Frencli Courts declared the marriage to be invalid, 
Later on Leon Phillip having itiarried in France, 
the Respondent brought an action against him for 
divorce and her Counsel at the hearing before Sir 
IVancis Jeiine asked for a decree of divorce or an 
order that the French decree was a valid and effec¬ 
tive decree. That learned Judge refused to make 
a decree of divorce on the ground of jurisdiction 
because tlie Petitioner came before him as the wife 
of a domiciled Frenchman and therefore as a 
domiciled Frenchwoman. The other prayer also 
ho refused as no decree for nullity was asked for hut 
he w,as only asked to say that, the Frencli decree 
was operative, “ I am not going to disturb that 
decree, but you do not ask mo to (iral with it upon 
the point of Fnglish law.” In October 1904, abo 
married Mr. Ogden lu Lancashire according to Fnglish 
rites and s4c lived with him for Stonie time ami had 
a child by liirn. Mr Ogden having siihspqnently as¬ 
certained the true facts of the caso brought this 
suit to have it declared that his rnarriagn with the 
Respondent was bad on the ground that she was 
according to I'lnglisli law still the lawful wife of 
Leon Philip. ’ 

Mr. Jusncii: Rakoravr Okasr gave judgment in 
favour Ilf Ml, Ogden, hnldlng tint the If/ loci con- 
triiern,<; tninir, [iicvail over the Ic ilomiohi and the 
Fiigli.sii iaw must prevail. 

In this sppeal by the Respondent Siu Oorkll 
Raunks delivered the Court’s judgnienl, ilismissing 
the .ipjieal. The lex loci contnictus applied and the 
decision of the French Court was not binding on 
Courts ill I'lnglaiiil. 

Sir EJiv^ul ChvJce, K. C., find Mr. Bay fold for 
tlio Resiioudcnt. 

Mr. Miildlelon for Mr. Ogden. 

COURT OF APPEAL— Cuttice v. London City <(: 
Midland Bank Refore Lohds Justichs Cozbns- 
IIaudy, M. R., Fr.KTCHKR Moulton and Fauwe..l. 
11th December 1907. 

Cheque—Counteimand by telegram — Negligence. 

A cheque was drawn by the Plaintiff upon the 
Bank to a third person. On the same day after 
banking hours a telegram was sent by the Plaintiff 
to the bank countermanding payment of the cheque. 

It was found that the telegram reached the Bank’s 
office on Slst October after the Bank was closed and 
was put into the Bank letter box, but that it did not 


come into the hands of the Rink officials until 
morning of November 2nd under circumstances whicli 
seemed to show negligence on the part of the Rvnk. 
There was a'difterence of opinion in the Divisional 
Court (Darling and Lawrence, JJ.). On appeal 
Lawrence J.’s o|iiiiioti prevailed. Tiie Mister of the 
Rolls observed tliar, “a telegram may reasonably 
land in the ordinary course of business be acted upon 
by the Rank, at least to the extent of postponing 
tho honouring of the cheque until further enquiry 
can bo,made.’ But he was not satisfied that the 
Bank would be bound as matter of law to accept an 
nnaiithciiticatcd telegram as Hiifficient authority for 
the serious stop of refusing to pay a fciieijne. 
‘'Counlcrmaiid is really a question of fact.” It 
means luiicli more than a change of purpose on tho 
part of the customer. “There was no such thing 
as a constructive countermand in a commercial tran¬ 
saction of this kind.” 

Mr. lingo Yoiinq, K, C , and Mr, 11. Cassie Hoi 
den for tlie [defendants Appellants. 

Mr. Enqiish fl/Lrriwn, K. C., and Mr. Douglai 
Hogg for the Fiaintiff, 

Appeal allowed. 

CO I RT 0!’ ,\Priv\L — Williamt v. .flidlnnd Ry 
Co. Before tlie Emil of Halsrury, Sm (touki.l 
Barnks, P. ,vii(l Riuiiam, J. O'h December 1907. 

Contract with rndwiy company—Special rale for 
special riik — liealonableness. 

A dog consigned liy the Plaintiff for carriage by 
the DelVuilaiit Coiiqiiny was lost owing to tho 
negligence of the enmp.any, Tlie value of tho dog 
w.is agreed m be .£J00. Rut tho Plaintiff had sigiieO 
a special enutract by which tho Defendant was not to 
be responsible for “ dogs, deers or goats b“youd £2 
each unless a liiglier value was declared at die time 
of delivery to tlie company and a pprceiitago of I | 
p. c. (iniuimimi Jf.) paid upon the e.Yccss value 
declared.” No deida’rarioii of value and no excess 
payment had been ni.ide, tlie PlaiiiiiH' having paid 
the ordiiiary rate for .iiiy distance, namely 4,s The 
question ''.a.-i, a is the eontrai't just ami reasonable 
within pcc. 7 of tlie Railway Coy.’s Traffic Act 1851. 

Oil this anped, by the Defendant against whom 
jiidgineiit :i.id been entered in tho first instance 
by Walton, J,, the Court of Appeal held that the 
evidence shoive.1 that the contract was reasonable. 
Lord Halsdukv observed ; “No doubt the question 
whether a rule was reasonable or not was a difficult 
question as it was based upon opinion and opinion 
on such a question might well vary from time to 
time. Rut he could not himself see why it should 
bo said that the rate here was unreasonable.” 

Sir Robert Finlay, K. C., Mr, B. Francis Williams, 
K. C., Mr. J, D. Crawford and Mr, W. 0. Hodges 
for the Defendant. 

Mr. S. T. Evans, K. C., and Mr. Rhys Williams 
for the Plaintiff. 

Judgment reversed. 
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CALCUTTA HIGH COURT. 

Recent declBlons not yet reported, 

(Tho lin|i«rti\nt Ci»rt to bo fully roportod boriiAfter.) 

Criminal Ai’i’jn.i.A'iK Juiundiction llefure Oasi’krsz 
( ind Conk, JJ Criminal Api’Kal No. 1.'} or 
lilOS. KASHI NATH KAIIHUTA DAS and. 
anothhu, AppellantH v. Till'! CMPrillOU. 2r)lh 
January ]!)0S. 

l7i(liun I'niid Vodf , kc. ' J ' ll—Applicahdiiy of . 

t 

Tlic A jipi'llaiita were eliarped with mnrderiiif; one 
Kaiii Kiiinar Dam ami also witii caiiHiiip; t.lio disap 
pearaiiee of Ins corpse with the intention of sereen- 
inj; till* ninnh’U'is from piini.shiiu'iit. There weic also 
minor eliarpes. The jury acipiitted llie Ajipellants 
iT tliP filf'ence of minder and of fhe minor ofl'ences, 
Init, tliry convicted tiicm under sec. 201, I. 1’ C 
and the Jod|>fl (mssed sentence of 2 years’ ripmroiis 
im|iriHrnmcnt on each App'dI.ant. This appeal wa.s 
prefened hy tlie prisonei.s liom jail and was disposed 
of in Chambers. 

Their Lordshijis olcservcd - 

“We arc of opinion that the veidmt cannot be 
upheld and that the conviction and .sentence most 
In sit asiild. The Jndpe overlooked the vvoidioji of 
b!'c. 201 and the case ot 'I’ouip Ah v. (Jneni A’wjac.iy, 

1 L U. 22 Cal ()'id m which the law Las e\plamed 
and the anthoritics were cmiMdeieii As m that 
case, the evidence heie is to the ellei't that the mnr- 
der was committed hy the acen.s'cd themselves and 
iKit by other person.s \Ve find no sopp'istion rhat 
liam Kumar Dam was murdered by persons inher 
ilian tbe Appellants or tlicir accompliees In iheae 
circnmstaiices, havii p lepaid to the case of Tump Ah, 
we think that the conviction of the Apj'ellanl can¬ 
not fie Hoslained. 

We have eonsidered whether iliere should be a 
retrial, hnf afier e.v.immn'ip the evidence, we are of 
opinion that no jury could coiivi(?i the Appellants of 
murder or any oiher oll'ence. Toe corpse of tho 
dreeased beinp ileeomposed the medical i flicer could 
not form an opinion as to tire cause of death The 
eye-witiipsaes pro.'e veiy little heyoiid the fact‘that 
the dead hedy was removed 
B. (J. I’lisonas nc(/uitled 


Civil ArruLLATu Jurisdiction Before Stupden and 
Dars, JJ. Afpkal i'hom Aitellatr Dkcree No. 
748 OF 1906 MOIIAUAJADHIRAJ BUOY 
ClIAND MOHATAB BAHADUU, Plaintiff, Ap¬ 
pellant p. ISHAN CHANDRA MAITI, Defend¬ 
ant, Respondent. 24th January 1908. 

Mesne pr('Jils—Collecium charges — If rong-doer — 


Dednehon—Onus oj prooj. 

The Plaintiff was the auction-purchaBer of the 
^'j>iyjdant’8 pirtni tenure in land held under him aa 
tLo He waa in poasession of the pulni tenure 

p n,oh;;i:L, '•>»" ‘f, r'“ 

-aet aside tbe sale which was aet aside 


on a compromise, Tbe Plaintiff then sued for rent 
from 1309 to 1311. The Defendant set up his right 
to deduct from that claim aa raesno protirs, the rent 
collected in hia tenure in respect of 1309. That 
claim waa not disputed but the Plaintiff replied that 
he Avas entitled to deduct from that rent the charges 
of his collection. This claim was dlsallowe'd by tho 
lower Appell'ife Court on tire ground time the Plain- 
till' was a wrong-doer in acting on hia rights under 
the auction purchase. 

//fW—That the right to deduct collection charges 
from mesne-profits is an ordinary incident of th '3 
law ami the Plaiatiff, could not be held to be a 
wrong doer in siieli a way as to deprive him vf this 
light when he was the piireliascr in an aiteiioii sale. 

It IB for the Defendant to show that the ordinary 
law allowing I he Plaintiff' to dednet eolleetion 
charges from rnesne-profiits which ho had to pay 
was ahrogalpil hy the terms i>f tlip solenam'i. 

B'lhiis B’lsanH Knvmr Bose and Sharfishi Ghwn 
MUra lor t)ie Appellant. 

Bohn Dtgumhnr Ch'itUiji for the Respondent 
A. T, M. Appeal ths)nis\eil. 

Civil Ai’PELLatk Jurlsdiotion. llTni-e AIitiu and 
CaSI'KRsZ, JJ. AiTBAL from AmCLLATir Ordicu 
No. rm7 OR 190G JAMIN'I KANT .SKX and 
another, A[)pellanfs p ALI AILM111) MI.V and 
omiCRS, Resfinini'entH. 27ih J.tnmty JDflS 

Liviifatinn — Ej'^niti'in ol Decire -Si'p m aul ui 
execution — Benefit ileuvri jiorti other ileci ee-lied(le’’s 
e.terntinn. 

The (jirestlon in tlie a[)|ieal was; “Was the decree 
in f.veciitimi barred hotweeii the yeaiu 1897 and 
190.'!'.’”, The decree was passed im the 27ih Aiigii.st 
1891, 'I'lio first application for I'.'ici'niion was made 
early in 1897; tho second applienmn was imsde on 
tlie 27th December 1897 ; hut ihe !iii()li('afinn was 
Rtrnek off on tho 19:h March 1898 During the 
pendency of the proceeding, an odIci- was issued for 
attanhrnent of a decree [londmg in anotlier Conri, 
i.e. at S. Nothing, however, was dnup by tlie decree- 
holders from the 19tli March 1898 nntil the 11th 
Beptemher 1903, wlieii they made tlieir third a[ipli- 
cation for execution. 

Another decree-holder J executed the decree in the 
Court of S and he realized tho full amount of the 
decree in 1901.' During the whole of that interval, 
tlie present decree-holders did not present any appli¬ 
cation to thq Court of S or take any slops to realise 
any portions of the money covered by the decree. 

y/e/c7—That the decree-holders could not take ad¬ 
vantage of the steps taken by another decree-holder, 
though they might have got some benefit by the 
execution ot the decree. 

Babus Dwarka, Nnih Chucket butty and Homes 
Chunder Sen for the Appellants. 

Babus Jyoti Prosad Sarbadhikary and Saileswar 
Sen for the Respondents. 

A. T. M. 


Appeal dismissed. 
80 
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embankment in q^uestion was 250 feet 
long and 2| feet high. The trying 
Magistrate baa found that there was an 
old embankment there before and that 
the Petitioners have merely added to or 
repaired this bundh by throwing earth 
on it and that the Sub-overseers and 
peons both saw tlfem *do this: In these 
circumstances we think that the Peti¬ 
tioners have committed an offence within 
the meaning of sec. 76 of Act II of 1882 
(B. C.) because that section prohibits not 
only the construction of new bundhs but 
adding to old bundhs so as to obstruct 
the flow of water. And this was done 
in a prohibited area which was to V)e left 
unoccupied for spill purposes. It stands 
to reason that if persons construct a 
bundh in a prohibited area they must 
.interfere with and obstruct the flow of 
the water. 

It is unnecessary, therefore, for us to 
interfere and we discharge this rule. 

B. C. Hide discharged 


PRIVY COUNCIL. 

[Consolidated Appeals fbo’m Oddh.^] 
Lord Robertson. 

Lord Collins. Muhammad Nasre.m 

Sir Arthur Wilson. v. 

1907. MiRiiA Muhammad 

19, November and Abbas Ali Khan. 

11, December. 

S7ul for redemption—Mortgage deed — 
Co7ist7'uctio7i—A ccounts-- Compound interest 
—Mamtenunce costs—Enhanced (Jownment 
reretiue—Arrears of rent, statute barred or 


* Consolidated appeals of Muhammad Xa^cem 
against Mirza Muliammad Ahhas Ali Khan ; of 
Muhtunaiad Naseeui against Mirza Muhammad 
Abbas Ali Khau , and of Mirza Muhammad Abbas 
Ali Khau against Muhammad Naseem. 
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otherwise — Previo7is suit for possession—Ac 
count filed therein—Estoppel —lies judicata 
—Recovery of costs thereof — Practice—Point 
yot iahen before cither of the loieerCowts 
lehether open before their Lordships. 

On the consti tiction of cl. {ff) of th 
mot tgage deed, which provided that “ in 
case of default in payment by me {mort¬ 
gagor) of instalments of interest at the 
time herein appointed, the mortgagee shall 
have, immediately on such default, power 
eithei to lecover the whole of his principal, 
interest, and (sud ma/.id munafa maz- 
kura) further interest on the said interest 
according to the rate herein fixed, 

. . . . : or the said moitgagee shall 

in default of payment of the instalment 
or instalments of interest aforesaid tak% 
possession of J,he mortgaged property," 
their Lordships agresd with the lower 
Appellate CouVt that the moi tgagor was 
not liable for compound interest since the 
moi tgagee entered into possession of the 
mot tgaged premises. 

Their Lordships upheld the concurtent 
finding of both the lower Courts that 
under the mortgage deed in this case the 
mot tgagee was enticed to get from (he 
mot tgagor over and above (he usufruct 
of the mortgaged propel ty the- amount 
paid .by him on account of maintenance 
and enhanced (fovcrnmenl revenue. 

Uadir cl. {10) of the mortgage deed 
which fiovidedf hat ''whenever after the 
let m of the mortgage or during the said 
(ei m I {mortgagor) pay to the mor tgagee in 
any kliali fasl {fallow season), I.e., in the 
month of Jeth, the whole of the mortgage 
money and the whole of interest together 
ivilh Goveinment levenue, an ears of rent, 
and takavi advances due fiom tenants, 
and other e.xpenses inclined under the 

44 
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terms of this document, without raising 
any objection of laiv such as limitation, 
etc., I, the mortgagor, shall have power to 
redeem the mortgaged property," their 
Lotdships agreed with the lower Courts 
that the mortgagee was entitled against 
the mortgagor to arrears of t ent due from 
tenants even when such arrears were 
statute barred as against the tenants. 

The mortgagee had previously brought 
a suit against the ' mortgagor ollegina 
that at the date of the suit there loas 
due to him a sum of Its. S3,087-1S-S\ 
and praying for a decree for possession 
of the property or in the alternative for 
secovery of that sum with fmther interest- 
A Commissioner appointed to make up the 
accounts tspotted that Its. 33,087-9-S^ 
weie due to the mortgaoei at the date of 
the suit. The ConiK in giving judgment 
held tint thei e was no necessity for p.ts 
sing an older as to the avtount due under 
the moitgnge beyond saying that the 
account was coriect and then ptocetded 
to give the mot tgagee a decree for posses¬ 
sion. The amount alleged to he due by 
the mot tgagee and found due by the Com¬ 
missioner was attived at by calculating 
compound intetest on unpaid instalments 
of interest. It was contended by the 
mot tgagee in a subsequent suit brought 
against him by the mot tgagor for redemp 
tion of the mot tgaged ptoperty that the 
deciee in the pinaons suit must he accepted. 
as settling the amount due lo the mortgager 
on the date of that suit, 

Held by their Loraships, who adopted 
the conclusion of the U-nur Appellate 
CoutI, that nothing had occurt ed. in the 
previous suit lo raise an estoppel against 
the moi tgagor and therefoi e he might in 
the subsequent suit show ij he could that 


under the terms of the deed compound 
interest was not payable. 

The mortgagee was not entitled to re¬ 
cover the costs of the previous suit in the 
absence of any provision in that behalf 
‘ in the mortgage deed. 

A point not taken by a party before 
either of the lower Courts was not open to 
it at the time of the hearing of the appeal 
before their Lordships. 

Coneolidated appeals from two decrees 
of the Court of tho Judicial Commlssiouer 
of Oudli, dated the 27th July of 1904, 
which varied a decree of the Court of tho 
Subordinate Judge of Bara Baulcl, dated 
the 29th November of 1902. 

The principal question Involved In the 
case was the settlement of the terms on 
which the above named Muhammad 
Naseem, liereiiiaftei called the Appellant, 
was entitled to redeem a mortgage dated 
.30th September 188.^J. The said mort¬ 
gage was executed by Cbaudri Imdad 
AsbrofiF in favour of the above named 
Mirza Mubammad Abbas Ali Khan, here¬ 
inafter called the llespondeut. The pro¬ 
perty mortgaged was the whole village 
of Ilyaspur, an 8 anna share in the 
villages of Husaltiabad, Patti Yakub and 
Karmenan, and a G annas share in the 
village of Olliepnr. The term of the 
mortgage was for 10 years, the amount 
of the mortgage money was Rs. 29,000 
and t,l )0 rate of interest payable was 
Rs 0 1,34 per mensem, i.c., 10 per cen¬ 
tum per aniMtm. The material clauses 
of the mortgage deed were the following. 

‘‘II. The gross rental of tho entire 
village and the shares in the villages that, 
are mortgaged amount to Rs. 6,003-8-6 
accordii>g lo the (zemindari) assesmeut 
{taradud) of 1293 fasli, and after deduct- 
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ing Government revenue and other ex¬ 
penses the neb profits of the said villages 
and shares amount to Rs. 3,640-5-6. * 

“ III. As the said mortgagee has en¬ 
tered Into this ciortgago transaction on 
the faith of the statements made by me, 
the mortgagor, without himself making 
any enquiry into fhe cental, .die., of the 
mortgaged villages and shares, he shall 
have the right to realize before the ex¬ 
piry of the terra of the mortgage, by 
aid of the Court, the entire amount of 
principal with Interest from me (person¬ 
ally) as well as from the mortgaged pro¬ 
perty and every ether moveable and Im¬ 
moveable property of any kind belong¬ 
ing to me, together v^lth costs and future 
interest at the rate stipulated fur in 
this deed, if on enquiry by the mort¬ 
gagee, made now or in^ future, the rental, 
expenses and profits stated by me, be 
found to be deficient, or in excess, {i.e., 
the rental and profits be deficient and 
the expenses In excess). 

“ IV. That without making any ex¬ 
cuse based on earthly and heavenly 
calamities, or of drought, or hail storm, 
&c., the mortgagor shall pay the in¬ 
terest every year at the rate of 13 annas 
4 pies per centum per mensem amount¬ 
ing to Rs. 2,900 per annum, by two 
equal instalments payable every 6 mouths 
to the mortgagee at Lucknow, till the 
redemption of the mortgage. In case of 
default in payment by me of the in¬ 
stalment of interest at the^tlme herein 
appointed, the mortgagee shall have, 
immediately on such default, power either 
to recover the whole of the principal 
Interest, and sud mazid munafa mazkura 
further Interest on the said Interest ac¬ 
cording to the rate herein fixed, by aid of 


Abdas a LI Khan. 

the Courts from myself as well as from the 
mortgaged property and from my other 
properties of every description, moveable 
And immoveable, together with costs 
of the suit, future Interest at the fixed 
■ rate of 13 annas 4 pies as jirovided for 
in this* document, and Interest accruing 
due during the pendfney of the suit till 
liquidation of the whole demand in the 
Kxecution Department at the aforesaid 
rate, without waiting’ for the expiration 
of the term of 10 years, provided for in 
this document, to which I and my re¬ 
presentatives shall have no objection; 
or the said mortgagee shall In default 
of payment of the instalment or instal¬ 
ments of interest aforesaid take posses¬ 
sion of the mortgaged property. * 

“V That Jii the case of taking pos¬ 
session of Jhe mortgaged property the 
mortgagee aforesaid shall have power Im¬ 
mediately to have his name recorded in 
the revenue papers In place of mine by 
mutation proceedings, costa of the pro¬ 
ceedings being payable by me. 

VI. 1 hat after coming In possession 
of the mortgaged property, the mortgagee 
shall have power as^ my representative 
in interest, to manage the property, to 
collect all the income of the village and 
shares mortgaged, w , rent 7nal, sewai, 
and zemindari dues, to eject tenants, to 
enhance and reduce rents, to make wells, 
to build houses of tenants, to advance 
takaii, to let the mortgaged property 
on thi/ca, and to dismiss and appoint 
Patwaris and Chowkidars. 

“ VII. That while in possession of the 
mortgaged property the mortgagee afore¬ 
said, shall after payment of Government 
Revenue and other amounts assessed by 
the Covernmeut which may hereafter be 
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assessed or fixed by the Government, 
as well as the village expenses, pay off 
the establishment kept for making col¬ 
lections in the mortgaged property, costs' 
of litigations, expenses incurred in settl¬ 
ing tenants, ,,building their houses and 
making wells and takavi advances, etc., 
appropriate the balance towards the 
Interest of the mortgage money, irres¬ 
pective of the fact that such balance 
exceeds the amount of interest due at 
the rate aforesaid , but if the said balance 
fall short of interest at the rate fixed 
by this deed, I shall bo liable for the 
delicieucy. 

“ Vlll. 'riiat the zemindari dues which 
the said mortgagee realizes as my repre- 
Bontative while in possession of tlio 
mortgaged property shall be disregarded 
in ascertaining the amount of interest 
received by the mortgagee and the decla¬ 
rant shall not call upon him to account 
for the same. 

“IX. That if during the time that 
the mortgagee is in possession the Income 
of the mortgaged property is reduced or 
lost (entirely) owing to droughts, hail 
storms, new settlements, or other acci¬ 
dents, or if the mortgagee lias to pay 
the Government revenue, etc., from liis 
own pockect, or if any rights or interests 
in the mortgaged property are attached 
and proclaimed for sale in execution of 
any decree, or if the whole, or any part 
of the mortgaged property passes out of 
my ownership on the claim of any person 
under the orders of the Government, 
then in all stich cases the mortgagee 
shall have the light to recover the 
principal and Interest together with 
other expenses specified in this deed 
from me personally and from the mort¬ 


gaged property, as well as from my other 
properties of any description. I and my 
representatives shall have no objection 
to pay the same. 

“X. That whenever'after the term 
of moitgage, or during the said term 
I pay to the mortgagee In any khali fasl 
(fallow season) i'e, the month of Jeth, 
the whole of the mortgage money and 
the whole of the interest together with 
Govcrnrii&nt revenue, arrears of rent, and 
takavi advances due from the tenants, 
and other expenses incurred under the 
terms of this document, without raising 
any objection of law such as limitation, 
etc., I, the mortgagor shall have power 
to redeem the mortgaged property. 

“XI. That I shall have power to pay 
the principal mortgage money within tlie 
term of the mortgage by instalments 
provided the amount of such instalment 
is not less than 1,000 rupees, and interest 
on the instalments paid shall be credited 
to me in the account. 

“XU, Thax during the continuance 
of the mortgage and after the redemp¬ 
tion of the mortgaged property, I, and 
my representatives shall have no claim 
to any income, profits or damages of 
any description against the mortgagee or 
his representatives.” 

Oil 4th November 1880 the mortgagor 
paid Its. :i,0'J9-8 on account of principal, 
and from Ith April 1880 to 29th May 
1892 he paid various sums amounting 
to lie. 13,401 on account of interest. 

On 15th September 1892 the mortgagee 
sued the mortgagor, who had failed to 
pay the instalment of intere*st In accord¬ 
ance with the terms of the mortgage 
deed, for possession of the mortgaged 
properly. On 18th September 1893, bis 
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claim was decreed with costs amount- Re. 201-6 an application for review of 


ing to Rs. 1,765*2 by the District judge 
of Fyzabad and on 27th January J894 
the mortgagee obtained possession of 
the mortgaged^ property. The following ‘ 
were the issues 6xed in that suit:— 

“(1) Is the account 61ed by the Plain¬ 
tiff correct? 

• • 

“ (2) If not what sum is due to Plain¬ 
tiff, or rather what sura is due to Plaintiff 
under mortgage deed.” 

The judgment of the District Judge of 
Fyzabed ran as follows :— 

“ Claim for possession of the property 
mortgaged, speoiBed in the margin, entire 
village Ilyaspur and half of the shares 
in villages liusSiiiabad, Patti Yakub, 
Karmeman, and of 6 annas share In vil¬ 
lage Olhepur, Pargana and Tahsil Hai- 
dergarb, district Bara Banki, or for 
Re. 33,088 13 3i principal Rs. 26,300 8 
and Interest Rs. 6,788-5-31 on a bond, 
dated 30tb September 1885. 

“As to the issues fixed, the Defendant 
agreed to accept the oath of Har Parshad. 
Har Parshad has taken the oath ad¬ 
versely to the Defendant, so the accounts 
as filed by Plaintiff (t.e., as corrected 
by the Commissioner) must be regarded 
as accurate. 

“As Plaintiff sues for possession, I 
give a decree for possession of the mort¬ 
gaged property as claimed. There is no 
necessity for passing any order as to the 
amount due under the iportgage to Plain¬ 
tiff, beyond saying that the account filed 
by Plaintiff after the correction reported 
by the Commissioner is correct. 

“Decree for possession of property in 
suit In favour of Plaintiff with costs.” 

On 11th June 1894 the same District 
Judge dismissed with costs amounting to 


judgment which had been filed by the 
mortgagor. 

The mortgagor on 2l8t December 1899 
sold the village of Ilyaspur to the Ap¬ 
pellant, who on 5th June 1900 tendered 
a sum of Rs. 37,000 to* the mortgagee 
in redemption o( the mortgage. The 
tender was refused. On 12th June 1900, 
the mortgagor and the Appellant insti¬ 
tuted against the.Respondent the present 
suit In the Court of the Subordinate 
Judge of Bara Banki for redemption on 
judgment of Rs. 27,289-1 5 in accordance 
with accounts annexed to the plaint. 
In defence the Respondent filed a writ¬ 
ten statement, lie did not deny the 
right to redeem, but claimed that,, he 
was entitled to _ receive on redemption 
over Rs. 50,000, The points in dispute 
are sufficiently indicated by the issues, 
which were as follows : — 

(1) Has the amount due to the De¬ 
fendant been settled in a former suit, in 
Mirza Muhammad Abbas AH Khan v. 
Chaudrl Imdad Ashraf. 

(2) If so, Is the matter tes judicata 1 

(3) Is the Defendants entitled to (a) 
Interest and {b}* compound interest on 
the amount due to him on the date be 
obtained possession ! 

'(4) If so, at what rate 1 

(5) Has Defendant cut down any trees, 
and if so, of what value? 

((5) Is the Defendant liable to be debi¬ 
ted with such value ? 

(7) Are there any, and what arrears 
of rent due from tenant ? and is Defend¬ 
ant entitled to the same? 

(8) Is Defendant entitled to get from 
Plaintiff over and above the usufruct of 
the mortgaged property, the amount paid 
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by him on account of gus'iia and en¬ 
hanced (jlovornnient rental? 

(9) What amount ie Defendant enti¬ 
tled to got before Plaintiff can obtain 
redemption ’ 

(10) Did Plaintiff tender lia. 37,000 to 
the Defendant on the 5th June 1900, 
and was the tender proper and sufficient 
to pay off the mortgage? 

(11) If so, what is the effect of De¬ 
fendants’ refusal to rcceiye tlie amount ’’ 

On 29th November 1902, tlie Subor¬ 
dinate Judge delivered bis judgment. 
Ho decided the 1st and 2nd Issues in 
favour of the Plaintiffs. On the 3rd and 
•4th issues ho decided that on the true 
construction of cl. 4 of the mortgaged 
deed compound interest was payable at 
the rate of 10 per cent per annum. On 

the 5th and Oth issues, ho allowed tlio 

« 

mortgagor a sum of Rs. 100. On the 
7th he held that Us. 225 3-3 should be 
allowed to the mortgagee for arrears of 
rent. He decided the 8th issue in favour 
of the mortgagee in the following terms, 

“ The guzara item the Plaintiffs have 
already allowed in their abstract of ac¬ 
counts annexed to their plaint. Ibis 
matter is not under cont.oversy and as to 
the question of Government Revenue at 
the enhanced rate, think the Defendant 
is entitled to charge it on the Plaintiffs, 
cl. 1 of the mortgage deed supports his 
demand and I answer this issue in the 
affirmative.” 

On the 9th issue ho allowed the mort¬ 
gagor credit for rent on plots of land 
cultivated by the mortgagee. He deci¬ 
ded the 10th and 11th Issues in favour 
of the Plaintiff’s. By his decree he 
ordered an account to be taken on the 
basis of the above findings and decreed 


redemption on payment of the amount 
determined by the account. 

Bolh parties, thereupon, appealed to 
.the Court of the Judicial Commissioner 
of Oudl), which Court hsard the two 
appeals together and delivered judgment 
on 22nd Pobruary 1904. It held that 
on the true ccgistruction.of the mortgage 
deed compound Interest was not payable 
in the event of the mortgagee taking 
possession of the mortgaged property, 
for the following reasons ;— 

"It was contended on behalf of the 
Plaintiffs that the expression stid mazid 
mnndfa vidzkura ka, in cl. 4 does not 
mean compound interest at all. I cannot 
accept this contention. The word mw- 
uafd is used in the deed as a euphemism 
for interest and the literal translation of 
those words is. ‘Purt^cr interest of (or 
on) the interest.’ It appears to me quite 
clear that if the mortgagee had not 
taken possession under the last part of 
cl. 1, ho would have been entitled to 
claim compound interest, but this clause 
gives the mortgagee two alternatives, he 
he may either sue for principal, Interest, 
and compound interest and costs, etc. 
or take possession of the property, but 
ho cannot do both. Upon taking posses¬ 
sion the rights of the mortgagor and 
himself are regulated by els. (5) to (10) 
and as nothing is said about compound 
interest in any of these clauses, the 
.mortgagee canuoj: claim compound in¬ 
terest in case the net profits fall short 
of the interest. The provision in cl. 7 
that the mortgagee may take the balance 
or net profit in lieu of interest seems to 
mean that he may take in lieu of simple 
interest on the amount of the principal 
for the time being remaining unpaid, 
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and not as contended by the mortgagee 
interest upon the principal and interest 
due at the time when the mortgagee 
took possession. The effect of els. 7 and' 
10 taken together is that upon redemp¬ 
tion in case the net profits have been 
less than the simple interest payable 
under the deed, an account hiust be taken 
of these profits for the period during 
which the mortgagee was in possession, 
but In case the net profits have been 
equal to or greater than the simple 
interest then no account need bo taken 
of them for the period. In both cases 
the mortg.agor must upon redemption 
pay to the mortgagee the amount due 
from the tenants on account of rent or 
advances, the amount of any additional 
revenue imposed by (xovernment on a 
re-settlement of the land, and any sums 
dL(!reed agamst the properly and paid by 
tile mortgagee Tlie .Subordinate Judge 
held that compound interest was payable 
up to the date on which the mortgagee 
took possession, because he did not see 
why the stipulation for compound in¬ 
terest should apply only if the mortgagee 
sued for his money and not if he took 
possession. But the answer to this view 
is that the mortgagee is clearly given a 
clioice of two remedies and having elec¬ 
ted to take possession ho cannot claim 
the benefits of the other alternative. 
Tlio terms of the contract so construed 
may seem laiher strange, but the con¬ 
tract must be interpreted as it is and 
not according to any notion of what 
would have been a reasonable arrange¬ 
ment. The deed as it stands provides 
for compound interest only In the case 
of a suit brought by the mortgagee on 
the occiirenee of a default in payment 
of iuterest. 


"Mr. Jkekson on behalf of the niort. 
gageo admitted that according to the 
construction of the deed, which I have 
adopted, the iiitere.st due to the mort¬ 
gagee while in possession has been reco¬ 
vered out of the profits and he said that 
an account should not be taken for that 
period.” 

The Court of Judicial Commissioner 
upheld the finding of the Subordinate 
' Judge on the first and second issues 
relating to res judicata for the following 
reasons:— 

"On 15th September 1892, the mort¬ 
gagee brought a suit against the mort¬ 
gagor alleging that there was then due 
to him a sum of Rs. 33,087-13 3^ ajid 
praying for a decree for possession of the 
property or in tlio alternative for recovery 
of that «uin with further iuterest. A 
Commi'-Moner appointed to make up the 
accountH reported that Rs 3,3,087-9.31 
were due to the mortgagees at the date 
of the suit. The Court in giving judg¬ 
ment held that there w'as no necessity 
for passing any order as to the amount 
due under the mortgage .beyond saying 
that the account *was correct and then 
proceeded to give the mortgagee a decree 
for possession. The amount 'alleged to 
be duo by the mortgagee and found due 
by the Commissiou'T was arrived at by 
calculating compound interest on unpaid 
inst.almeiits of interest. It is contended 
by the mortgagee m the present suit 
that the decree in the previous suit must 
be accepted as settling the amount duo 
to the mortgagee on 15th September 
1892. It has often betii hold that when 
a mortgagee sues for possossiou as a 
mortgagee, the Court should not deter¬ 
mine the amount then due, but should 
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leave the accounts to be settled when 
the mortgagee sues for sale or foreclosure 
or the mortgagor sues for redemption. 
It appears to me quite clear that the 
Court did not iu the suit brought by the 
mortgagee decide the question of the 
amount due to the mortgagee. It ex¬ 
pressly refrained from doing so. It may 
be that the mortgagor did not in that 
suit dispute the right pf the mortgagee 
to compound interest, but nothing has 
occurred to raise an estoppel against 
him and therefore he may now show if 
he can that under the terms of the deed 
compound interest is not payable.” 

The hnding of the Subordinate Judge 
as to the value of the trees was accepted, 
and it was not disputed that rent for 
laud cultivated by the mortgagee was 
properly allowed. The motgagee was 
also allowed credit for the amount paid 
by him for maintenance, for enhanced 
Covernment revenue and for mutation 
of names, and also for costs of the pre¬ 
vious suit. An order was made remand¬ 
ing the case to the Court of the Subor¬ 
dinate Judge tu report. “What amount 
was due to the mortgagee on the date 
of the tender, and if the amo\mt ten¬ 
dered was insufficient, what amount would 
be due to the mortgagee on the 15th 
June 1904 and if the amount tendered 
was sufficient, and the Plaintiffs so 
desired, what amount was duo to the 
mortgagee after debiting him with the 
gross profits for the period subsequent 
to the tender.” On 7th April 1904 
tlie Subordinate Judge returned ids find¬ 
ing. Ho decided that tlie lender was 
insufficient and that ou the 5th Juno 
1904 the sum due to tlie mortgagee was 
Its. 41,040 0-3 and in addition the arrears 


due from tenants the amount of which 
coul(L not be ascertained and that the 
same amount would be due to the mort¬ 
gagee on the 15th June 1904. 

The judgment proceeded as follows :— 

“It is admitted on behalf of the parties 
that the mortgagee did not advance any 
money as takavi. It was further admit¬ 
ted that at the end of 1307 Fasli the 
amount due from the tenants on account 
of arrears of rent was Rs. 301-2-9, out 
of which the recovery of Rs. 190 3 was 
baned by limitation while the recovery 
of the the remaining sum of Rs. 110-5 9 
was not so barred. 

“It was contended on behalf of the 
Plaintiffs that the mortgagee could get 
Rn. 110-5-9 only. 

“The provision of the mortgage deed 
in question runs thus : 

“When in the Jeth fallow season 
whether within the specified term or 
after it has expired I pay to the 
said martgagee the whole principal and 
interest with the revenue and amounts 
due from the tenants on account of ad¬ 
vances or arrears of rent or other ex¬ 
penses according to the terms of this deed 
without legal objection as to limitation 
etc., {fjtla irjr a qanooni hadde saraact 
wh<ujhiira he), then I shall be entitled 
to redeem the mortgaged property.” 

“ I am, therefore, of opinion that the 
mortgagee is entitled to get the money 
due to him from the tenants on account 
of arrears of rent, whether its recovery 
is barred by limitations or not.” 

In the mean time both parties had 
applied to the Court of the Judicial 
Commissioner of Oudh for a review of 
judgment. The following is the material 
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portion the order of the Court passed on 
the Plaintiffs’ application ;— 

“The 1st, 2nd and 3rd paragraphs of 
the application refer to the costs decreed 
to the mortgaged In the previous suit. 
We held that the amount of these costs 
should be taken into consideration in 
calculating the amount due to .the mort¬ 
gagee. It is said that the mortgagee 
did not claim these costs in the present 
suit, and the reason may be as ’ the 
applicants allege, that the mortgagee has 
taken out execution of the decree whicli 
he obtained. 

“ Tn writing the judgment I certainly 
omitted to notice this. I would admit 
this application as regards the costs In 
question. 

"The 4tb, .5th and 6th paragraphs 
*f tlie application clutllenge our decision 
that the mortgagee is entitled to receive 
from the mortgagor the amount paid l)y 
him on account of enhanced revenue, 
and the amounts paid on account of 
maintenance. It is contended that this 
question was not raised at the hearing, 
but our notes show that it was raised. 
Mr. Jackson on behalf of the mortgagee 
distinctly urged that his client was 
entitled to these sums For the appli¬ 
cants it is urged that the 7th clause 
of the deed has not been correctly tran¬ 
slated in the judgment. The clause was 
not translated as literally as it might 
have been. It might bo translated 
thus:—"In case he takes jjossession of 
the mortgaged property the mortgagee 
may after paying the Government revenue 
and other sums assessed by Govoinmcnt, 
which may hereafter be assessed or 6xed 
by Government.” 

It Is said that the woids " which may 


hereafter be assessed or fixed by Govern¬ 
ment,” refer to additional revenue which 
miglit be assessed, but the construction 
of the sentence shows that tliis is not 
the meaning and cl. 9 of the deed sup¬ 
ports this construction, because it pro¬ 
vides th&t an enhancement of the revenue 
at a re settlement ’and a consequent 
shrinkage of the profits shall give the 
mortgagee a cause of action. Taking 
the various clauses of the deed together, 

I think there can he no doubt that the 
intention was that the mortgagee sliould 
bo entitled to be paid the amount of 
any enliancernent of the revenue. A 
provision that a mortgagee may after 
defraying certain expenses take the profits 
remaining in lieu of tiie Interest even* 
if they exceed the luterest, and that tlie 
inoitgagor .shall pay yiKxpectcfl ch.arge.s 
such as euluMicemeiitH of revenue is 
commonly found in mortgage deeds and 
the validity of such a provision has never 
been challenged. 

"As regards the sums paid on account 
of maintenance the position is still 
clearer. It cannot have been intended 
that the mortgagees should pay those 
sums out of tlie profits and have no 
right to recover them from the mort¬ 
gagor, Indeed Mr. Lincoln who appeared 
for the applicants, was unable to point to 
anything to the deed to justify his conten¬ 
tion except the word waghaua in cl. 7. 

* “ In my opinion except in regard to 
tlie costs of the previous suit no suffi¬ 
cient ground has been established for a 
review of tho judgment of this Court. 
As legaids those costs, I would admit 
the application, and direct that notice 
be issued to the mortgagee Muhammed 
Abbas All Khan. 


40 
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" The date fixed for the hearing should 
be the same as that fixed for the dis¬ 
posal of the appeal after the findings 
of the Court below have been received.” 

The two appeals were finally disposed 
of on 27th July 1904. The mortgagee 
was not allowed credit for costs of the 
previous suit, nor for the cost of the 
office and well. Ho was allowed credit 
for arrears of rent whether barred by 
limitation or not. In the result tvto 
decrees were made in the two appeals, 
which directed redemption on payment 
of Hs. 39,871-0-3 The material portion 
of the judgment was asfollow :— 

“The question of the costs incurred 
by the mortgagee in the previous suit 
must now be decided. Mr. Jackson on 
behalf of the mortgagee, contends that 
the costs of the '|)revio\i8 suit were pvn- 
petly inclined bj bis client in enforcing 
liis security, and he has referred to some 
Kngllsh aiuhi rities wInch seem to show 
that in Kngland the mortgagee would 
certainly be entitled to add such a sum 
of money to the mortgage money. There 
seems to bo no Indian authority on the 
question. Sec 92 of the Transfer of 
Property Act provides only for the taking 
of an sqjcount of the mortgage money, 
and of the costs of the suit for redemp¬ 
tion. The mortgage deed does not pro¬ 
vide that the mortgagee may add to the 
mortgage money the costs of the suit, 
for possession brought under cl 4 of the 
deed. These costs were claimed by the 
mortgagee in his written statement, but 
the claim does not seem to have been 
pressed in the Court below It was not 
put forward in the memorandum of 
appeal and it was not mentioned in the 
course of the argument in this Court. 


“Upon further consideration I think 
that the costs of the previous suit should 
not be allowed. The law does not pro¬ 
vide for them, nor does the contract 
between the parties: and as a matter of 
fact the mortgagee endeavoured to realize 
those costs in execution of the decree 
which he obtained^ As regards these 
costs then I think that the application for 

review should be allowed. 

“On behalf of the mortgagor it is 
contended that the Subordinate Judge 
in ascertaining the amount due at the 
date of the tender was wrong in taking 
into account arrears of rent the recovery 
of which was barred by limitation at 
the dale of the tender. But in my 
opinion the 10th clause of the deed is 
perfectly clear. It provides that the 
mortgagor shall upon redemption pay 
amongst other items the amounts due 
from tenants on aceoiiiit of advances 
Uthwi I'r ai rears of rent, whether 
recovery of such amounts is barred by 
limitation or not. I cannot accept the 
argument that this provision applies only 
to sums claimed on account of enliauoe- 
ments of revenue and other expenses 
{ilehrdjnt) ; no quesilon of limitation 
should arise as to them ; whereas a ques¬ 
tion of limitation might arise and In 
fact has arisen with regard to the arrears 
of rent. Therefore in my opinion in 
considering whether the sum tendered 
on .'iih Jiinei 1900, was or was not suffi¬ 
cient; the whole amount then due from 
tenants on account of rent or advances, 
namely, Rs. 301-2-9 should be allowed.” 

The Appellant, thereupon, preferred 
two appeals which were consolidated, to 
His Majesty in Council. The Respondent, 
on the other baud, filed a cross-appeal 
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by speoial leave of His Majesty in 
Council for the following ‘ reasons ’:— 

1. Because the amount due to th« 
mortgagee was determined in the previous 
suit, and the pa^^ties are bound by the 
finding of the Court on that question 

2. Because the Respondent is entitled 

to compound interest af^er the date up 

• • 

to which the interest and the compound 
interest were included in the account 
taken in the previous suit. 

3. Because, owing to the non-produc¬ 
tion of the original sale deed executed 
by the mortgagor in favour of the Plain¬ 
tiff, the suit of the Plaintiff should have 
been dismissed. 

4. Because the costs of the previous 
suit should have been added to the 
amount awarded to the Defendant in tlie 
present suif, with interest thereon. 

*5. Because the Respondent is entitled 
(a) to Interests on the costs of the muta¬ 
tion proceedings, (b) the costs of prepa¬ 
ration of the well and the tbana with 
interest thereon, (c) iutejest on the 
amount paid on account of maintenance 
and the enhanced revenue. 

Mr. DeOruyther, for the Appellant, 
at the outset referred to the Transfer 
of Property Act (IV of 1882) secs. 83 
and 96 (t) and to clauses 10, 4 and 2 
of the mortgage deed and contended 
that the mortgagee had no right to 
compound interest. The Subordinate 
Judge found that compoundjnterest was 
due up to the date of possession but not 
later. That finding was not right, be¬ 
cause the mortgagee had got the option 
of charging compound interest or taking 
possession. He exercised that option and 
preferred to take possession. He could 
not, therefore, have compound interest. 


The decision of the Judicial Commls- 
sioner on that point was right. 

As to costs of the previous suit there 
was no provision in the deed Itself for 
that. That point was not open to the 
, mortgagee, who after claiming those 
costs in Jjis written statement, did not 
press that claim befqre the Subordinate 
Judge. He did not put that claim in the 
memorandum of appeal to the lower 
Appellate Court and did not mention it in 
th* course of the argument before that 
Court, whose finding, it was submitted, 
was right. 

The mortgagor was not liable to be 
charged for the enhanced Covernmont 
Revenue, which was provided for in the 
deed, unless the profits were less than the 
interest payable to the mortgagee. That 
sum was wrongly cluirged. The charge 
for malntena’nce^could not be made under 
clause 7, of the mortgage deed. The 
Courts were wrong on that point. 

After referring to sec 72 of the Trans¬ 
fer of Property Act it was submitted 
that the mortgagee was not entitled to 
arrears of rent, the recovery of which 
was barred by limitation. Th^ mortgagee 
was not entitled to credit for the whole 
of the profits of the mortgaged property 
as interest on a portion only t)f the 
mortgage debt. The Appellant was, on 
the taking of account, entitled to inter¬ 
est on payments made by him in discharge 
of the principal., On the true construction 
of the mortgage deed and a true account, 
the amount due to the mortgagee on 5th 
June 1901, did not exceed Rs. 37,000. 

[Sib Arthur Wilson. —The tender has 
no effect except on interest.] 

Mr. DeOrupther —The tender made on 
that date being sufficient, the Appellant 
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was entitled to the gross pcofit-s as from 
.5ill June 1904. 

Mr. Ros» for tlio Respondent —The 
ooncnrrent finding of the lower Conj'ta 
that the tender made by the moi fgagor 
to the mortgagee, was not snfliclent to 
pay off tl'.e amount due to the mortgagee 
was right, As tc maintenance charge 
the lower Courts concurred in allowing 
that to the mortgagee, and it was sub¬ 
mitted that they were right. The Sub¬ 
ordinate Judge said in his judgment tnat 
the maintenance item was not disputed 
before him In the grounds of appeal to 
the lower Appellate Court no exception 
was taken to that remark, and the item 
v an not pressed tiefore that Court on the 
hearing of the appeal. That point was 
not open to the Ap.pellant at that Htage 
of the case B-tth Courts in India were 
right in charging the mortgagor for 
the enhanced Government revenue. The 
mortgagee was entitled to all arrears of 
rent whether statute-barred or otlierwiee. 
It was a matter of construction of the 
deed, and the Courts below bad rightly 
decided that in favour of the mortgagee. 
After referring to sec. 13 of the Civil 
Procedure Code and the issues fixed in 
the mortgagee’s suit for possession in 
1892 it was contended that the amount 
duo to the mortgagee at the time of the 
institution of that suit was determined 
in the previous suit and the parties were 
l>ound by the finding' of the Court in 
tliat suit. 

[Loud Cui.i.ins.— Wliere is the ac¬ 
count ?] 

J/t. Not on record, my Lord. 

Rut one of the issues was : “ Is the ac¬ 
count filed by the Plaintiff coirect?” 
Tlic Court held that “the account filed 


by the Plaintiff after the correction 
reported by the Comhjissioner is correct.” 
The Civil Procedure Code expressly says 
“ issue ” and the question of accounts 
was an issue in tha4 suit. It was sub¬ 
mitted that the account then found cor¬ 
rect could nob be questioned now. In 
that account compound interest was 
allowed. The Respondent was entitled 
to compound interest after the date of 
that account. The mortgagee was en¬ 
titled to recover costs of previous suits 
under sec. 72 of the Transfer of Property 
Act, and also under the mortgage deed, 
cl. 4 of which refers, to taking posses¬ 
sion, an act which would entail costs. 
The costs in dispute were incurred in the 
suit brought for taking possession. The 
Respondent was entitled under sec. 72 of 
the Transfer of Property Act to recover 
what he claims under the 5lh reason of 
his cross appeal. 

Mr. DeGiuyther, in reply, after re¬ 
ferring to secs. 9 and 11 of the Indian 
Evidence Ac'o (I of 1872) contended that 
there was no evidence on Record to show 
what was the precise conclusion in the 
previous suit. The judgment in that 
case says:—"There is no necessity for 
passing any order as to the amount due 
under the mortgage ” to the mortgagee. 
There was no finding as to the amount 
then due to the mortgagee and consequent¬ 
ly the question was not > es judicata as con¬ 
tended. As to the statute-barred arrears 
of rent cl. 10 of the mortgage deed could 
not mean that the mortgagee could sue 
tliird persons for arrears. The mort¬ 
gagor simply undertook not to raise the 
question of limitation but be could not 
give any undertaking on the part of 
third persons. The Respondent claim 
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under the 5th “ reason ” of his cross¬ 
appeal did not fall under sec. 72 of the 
Transfer of Property Act, 

Their Lordships’ Judgment was deli¬ 
vered by 

Lord Collins. —These are consolidated 
appeals from two decrees of the Court 
of the Judicial Commissioner of Oudb. 
The principal Appellant obtained leave 
to appeal in India in the usual way. 
The Cross Appellant obtained from ills 
Majesty in council special leave to appeal. 

The questions in these appeals turn 
upon the construction of a deed of mort¬ 
gage and relate to the terms upon which 
the mortgagor was entitled to redeem 
The mortgage was executed by one Chau- 
dhri Imdad Ashraf in favour of the Ues- 
pondent on 30th September 1885. The 
material parts of the deed are set out 
in the Record and are abstracted iu the 
judgments below, and need not be here 
repeated. The mortgage money was 
Rs. 29,000, and the rate of interest 10 
per cent, per annum. By the 15th Sep¬ 
tember 1902 the mortgagor had paid 
in all Rs. 13,461 on account of inter¬ 
est. On the 4th of November 1886 he 
paid Rs. 2,699 on account of principal. 
Afterwards he made default in paying 
interest, and the mortgagee instituted 
a suit for possession, and on 18tb Sep¬ 
tember 1893 got a decree under which 
he was put in possession on the 27(h 
January 1894. The mortgagor on 2l8t 
December 1899 sold a portion of the 
mortgaged property to the Appellant, 
Cbaudhri Muhammad Naseem, who, on 
the 5th June 1900, tendered to the mort¬ 
gagee a sum of Rs. 37,000 in redemp¬ 
tion of the mortgage. The tender was 


refused, and this suit for redemption 
was instituted by the Appellant and the 
mortgagor. Cue of the chief matters 
In controversy was whether compound 
interest was in the oiroumstances payable 
by the mortgagor. This point was decid¬ 
ed by the Subordinate Judge in favour 
of the mortgagee, but on appeal the 
Judicial Commissioners took a dfferenl; 
view and disallowed it. There were also 
other items in the account as to which 
disputes arose which were decided by 
both Courts in favour of the mortgagee. 
The result was that on an account taken 
on the basis of the interpretation and 
findings adopted by the Judicial Com¬ 
missioners, it appeared that the sum of 
Rs. 37,000, which on the 5th June, 1900 
had been tendered by the mortgagor and 
refused by the ^mortgagee as the sum 
payable to entitle the former to redeem, 
was less than the true amount as ascer¬ 
tained by the judgment of the Judicial 
Commissioners by about Rs, 200. Against 
this decision both sides have appealed, 
after having first been heard on motions 
to vary In certain respects the terms of 
the decrees. Naturally, on the hearing 
of the appeals before this Board, each 
side tried to vary the account in his 
favour by attacking particular items so 
as to establish or destory the sufficiency 
of the tender. 

A number of these controverted items 
had involved Inquiry into the facts in 
the Court of first instance, and were 
accordingly reported upon by a Commis¬ 
sioner appointed by the Subordinate 
Judge, who made the report the basis 
of his decision. It is, of course, impos¬ 
sible for this Board to review findings 
of fact on such materials, nor were they 
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Invited to do po, but it will be found 
that the real controversy narrows itself 
down to some 'wo or three questions of 
principle, which have been discussed and 
decided in the Courts below. These 
questions would appear to be— 

1. On the true construction of *^116 
agreement, is the mortgagor liable for 
compound interest since the mortgagee 
entered into possession of the mortgaged 
premises? 

2. Is the mortgagee entitled to get 
from the mortgagor over and above the 
usufruct of the mortgaged property the 
amount paid by him on account of main¬ 
tenance and enhanced Goverment reve¬ 
nue ? 

3. Is the mortgagee entitled against 
the mortgagor to arrears of rent due 
from tenants even where such arrears 

I 

are statute barred as against tl)e tenants ? 

4. Is the mortgagee entitled to credit 
for tlie whole of the profits during the 
period when, in consequence of part pay¬ 
ment, the whole debt was no longer 
due? 

5. Is the mortgagor entitled, on the 
taking of accounts interest on pay¬ 
ments made by him in discharge of the 
principal ? 

Their Lordships will consider those 
points in their order ; — 

First, as to compound interest. This 
turns upon the construction of clause 
4 of the agreement. On this point their 
Lordships agree with the reasoning and 
Interpretation of the Judicial Commis¬ 
sioners. 

Secondly, as to maintenance and en¬ 
hanced revenue, even if the point as to 
maintenance Is still open to the mort¬ 
gagor, which la doubtful, their Lordships 


adopt the construction of the agreement 
on these points in which both the Courts 
below concurred. 

Thirdly, as to statute-barred rent, their 
Lordships agree that this point, as held 
by the Subordinate Judge, is met by the 
express language of the 10th clause of 
the mortgage deed. 

Points 4 and 5 were not taken by the 
mortgagor either before the Subordinate 
Judge or the Judicial Commissioners, 
and are not now open to the mortgagors, 
neither is there anything to be found 
in the agreement to support them. 

With regard to the “ reasons ” put by 
the mortgagee for his Cross Appeal to 
Ilis Majesty in Council,' their Lordships 
adopt the conclusions and reasons of the 
Court below on the Ist, 3rd, and 4th of 
those " reasons.” The 2tid reason raises 
the question of compound Interest, which 
has already been dealt with. The fifth is 
not open to the mortgagee ; the fact that 
he abstained from taking It is made the 
subject of commeijt by the Commission¬ 
ers. 

The result is that, in the opinion of 
their Lordships, the appeals and the cross- 
appeal all fall, and they will therefore 
humbly advise His Majesty that they 
should be dismissed. 

The costs of the appeals will be borne 
by the respective Appellants. 

Solicitors : Messrs. Bartow, Rogers and 
Ntvill for Muhammad Naseem. 

Solicitors: Messrs. Young, Jackson, 
Beard and Kiny for MIrza Muhammad 
Abbas Ali Khan. 

Appeals and Cross-Appeal dismissed. 



I HR CALCUTTA WBKKLY NOTBS. 


359 


VOL. XII.) 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 269 OF 1906. 


Stephen, J. 
Mookbrjeb, J. 

1908. 

Heard, 

9, January. 
Judgment, 

14, January. 


Shibu Rout and others, 
Appellants, 

V. 

Baban Rout and anr.. 
Respondents. 


Civil Procedure Code {Act XIV1882), 
sec. 18 —Re.s judicata. * 


In order to establish the plea of res 
judicata the Court which decided the 
foftner suit must have been such a Cou) t 
as would have been competent to try and 
decide not only ’the particular matter in 
issue in the subsequent suit but also the 
subsequent suit itself in which the issue is 
subsequently raised. 

It is the competency of the ot iginal 
Co7n t which decided the foimer suit, that 
must be looked to and not th it of the 
Appellate Court in which the. suit was 
ultimately decided on appeal. 


BnuowANiiUTn Chowdhrani v. Forres 
(4) distinguished. 

Toponidhee Dhir.t Gir Gosain V. 
Sreefuttv Sahame (3) and Pathuma v. 
Saltmamma (13) not followed, 

Rai Charan Ghose v. Kumud Mohon 
Duit Cboudhury (1) and Ram (Jopal 
Mk/.omder V. Prasanna Kumar Sanial 

(2) lefnted to. 

This was an appeal ptreferrod on the 
2nd of March 1906, against the decree 
of Mr. J. J. Plate!, OHiciating District 


(1) I. L. R. 2.'i Cal. 571 (1897), 

(2) 10 U. W. N. 529 (1905). 

(3) I. L. R. .5 Cal. 832 (1880) 

(4) I. L. R. 28 Cal. 78 (1900). 
(13) 1. L. R. 8 Mad. 83 (1884). 


Judge of Zlllah Cuttack, dated the 4th of 
January* 1906, affirming that of Babu 
Bldhu Bhusan Chakrabutty, Subordinate 
Judge of that district, dated the 2l8t of 
February 1905. 

The facts of the case are thus stated 
in the judgment of the lower Appellate 
Court. 

“In this case PlaintlfiF-Respondentsued . 
for declaration of title to an 8 annas 
share of certain properties, for recovery 
of joint possession thereof with the 
principal Defendants and for mesne 
profits from the date of dispossession in 
1896. Plaintiff’s case was that the lands 
In suit formed part of the ancestral 
holding of one Pararaananda Rout who 
left 3 sons, Nitai, Harl and Arjun, ^hat 
Hari separated from the rest of the 
family and that' the remaining share 
was managed by .STiiha, Defendant No. 1, 
soti of Nitai as karfa of the joint family, 
tliat Plaintiff Is tlio grandson of Arjun 
and as such is entitled to an 8 annas 
share of the properties held by Shiba. 

“ The defence set up by the contesting 
Defendants was that Paramananda had 
only one son Nitai, and .that Nitai was 
not joint with Acnn or Plaintiff. As 
regards certain portion of the properties 
in suit the plea of »es judicata was 
raised ” 

3’lie Court of first instance decreed the 
suit. The Defendants appealed in the 
lower Appellate Court. 

The question for decision was as fol¬ 
lows :— 

Has the genealogical tree given by the 
Plaintiff been proved I Is the plea of 
i es judicata good ? 

Tbe lower Appellate Court dismissed 
the appeal and after discussing the evi¬ 
dence made the following observations :_ 
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“ I am hherefore of opinion bhab the 
genealogioal tree set up by Plaintiff hag 
been satiefactorily proved. As regards 
the plea of ret judicata it appears that 
a few years ago when Plaintiff sold some 
of his lands to one Gobinda Mangraj 
in the name of Gobinda’s uncle, 
• Kripa SIndhu, Defendant No. 1, Shibs, 
brought a suit in the Court of the 
Munsif of Keiidrapara against tlie vendor 
and vendee to set aside the kobalas and 
recover possession of the conveyed pro¬ 
perties. In that suit one of the Issues 
was whether Baban, the present Plaintiff, 
had any right or interest in the land 
claimed. The lower Court found that 
Plaintiff had no right or interest lu the 
land claimed and disbelieved the evi¬ 
dence adduced to prove relatlonehlp and 
joint possession. It Is contended on be- 
half of Appellants that this judgment 
of the Munsif of Kendrapara operates 
as res judicata so far as Plaintiff’s title 
to the lands., In the present suit are 
concerned, and in support of this con¬ 
tention the ruling in ToponiJhee Dhtrj 
Gir Qosain v. Steeputiy Saliame (3) is 
cited. That case has-not so far as I 
know, been overruled explicitly, bub the 
ruling in that case is In direct opposition 
to a long line of rulings from the Privy 
Council downwards in which the dictum 
laid down by Peacock, C. J , In Musmm- 
mat Edun v. Mustummat BecJiun (14) has 
been followed The dictum is as follows, 
“concurrency of jurisdiction In two 
Courts is a necessary part of the rule 
which creates the estoppel,” known as 
res judicata and that “ in order to make 
the decision of one Court final and con- 

(3) I. L. K. 5 Cal. 832 (1880). 

(14) 8W. K. 175 (1791 (1867) 


elusive in another Court, it must be 
the decision of a Court which would 
have had jurisdiction over the matter 
in the subsequent suit in which the first 
decision is given as conclusive,” This 
proposition of law has been followed iu 
Run Bahadur Singh v. Lachoo Kotr (6) 
Ramdayul v. JanJei D is (7), Bhaiati v. 
Sarat Chandra (11) and may now be 
taken to, be settled law. It would there¬ 
fore follow’ that the judgment of the 
Munsif of Kendrapara will not operate 
as set judicata in the present suit as the 
Mnnsif had not jurisdiction to try the 
present suit. 

“ This disposes of the, two main issues 
of the case. The appeal was confined 
to these issnes, and as I decide them 
against Appellants and in favour of 
Plaintiff, I have nothing more to do than 
to order lliat llic decree of the lower 
Court be affirmed, and this appeal dis¬ 
missed with costs.” 

Bnbus Nilmadhuh Bose, Shih Chandra 
Palit and R'lm Chandra Majumdar for 
the Appellants. 

Btbus Lai Mohan Das and Oittsh 
Chandta Paul for the Respondents. 

The Judgments of the Court were as 
follows:— 

Stephen, J.—In this case the Pialntiff 
sues for a declaration of his title to an 
8 annas share in certain property, for 
joint possession ‘hereof with the princi¬ 
pal Defendants and for mesne profits. 
In the lower Courts the case was contested 
chiefly on questions of fact relating to 
the family genealogy and the history of 

(6) L. R. 12 I. A. 23 : 8 0. I. L R 11 
Cal. 301 (1884). 

(7) I. L. R. 24 Bom. 466 (1900). 

(11) I. L. R.28 Cal. 415 (1890). 
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the property la rplatiou to the family 
of which all the parties were membe/s, 
which were decided in the Plaintiflf’s 
favour and with which we are not con¬ 
cerned. A point of law was however, 
raised on behalf of the Defendant which 
has been argued before us on a second 
appeal. This is thit the suitTs »es judi¬ 
cata, and it arises as follows, 
years ago the Plaintiff sold certain lauds 
to one Gobinda Charan Mangraj, 
and Defendant No. 1 in the present suit, 
one of the Appellants before us, sued in 
the Court of the Munsif of Kendrapara 
for recovery of the possession of the pro¬ 
perty so conveyed,, and to have the 
Kobala granted by the present Plaintiff’ 
to his vendee set aside. He succeeded 
ill the former claim, judgment being 
4 ;ivc‘n in his favour oif the 14th August 
1899, on the ground that the present 
Plaintiff had no share in the disputed 
land and that tliu relationship between 
the Plaintiff’ hiid the first Defendant, 
and consequently tlio other Defendants, 
found as proved in the present case did 
not exist. This decision was affirmed on 
appeal to this Court. There is no finding 
before us, as to the identity of the land 
affected by Munsif’s decree with that 
now in suit, or any part of it. The 
Kobala granted by the Plaintiff to 
Gobinda is however on the record and 
boundaries are given therein which 
might show that such lands are part of 
those now sued for. They .appear only 
to be a part because the present suit is 
nob within the jurisdiction of Munsif, 
and it Is not suggested that they are 
more than a part. 

The question before us therefore re¬ 
solves itself into two parts. First, can 
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the present suit bo entertained as to so 
much of the land in suit as was the 
subject-matter of the suit in the Munsif’s 
Court Secondly, can the issue whether 
the Plaintiff is related to the Defendant, 
as alleged, be tried in the.present suit 
after having been decided before the 
Munsif The answer of course depends 
primarily on sec. 13 of the Civil Proce¬ 
dure Code which runs so far as it is 
material as follows “No Court shall try 
any suit or, issue in which the matter 
directly and substantially In issue has 
been directly and substantially in issue 
in a former suit between the same parties 

.litigating under the same title in a 

Court of jurisdiction competent to trj 

such subsequent suit, or the suit in 

• 

which such IsS^ie has been subsequently 
raised, and* has been heard and finally 
determined by such Court.” Taking the 
second point first the truth of the 
genealogy was an issue before the Munsif 
and is an issue here ; and it follows from 
the judgment of Banerjee, J. in Rai 
Chilian Chose v. Kwnud Mohon Dull 
Choudhvry (1) based ou thg cases there 
referred to and follswed in Ravi Gopal 
Mozunider v. Prasanna Kumar Sanial 

(2) that what we have to consider is the 
competency of the Munsiff to try the 
present suit, not that of the High Court, 
by whom his decision was affirmed on 
appeal. This concludes the question as 
tlie present suit is beyond the Munsif’a 
jurisdiction. The case of Toponidhee 
Dhiij Gir Oosain v. Siecputty Sahame 

(3) is referred to by the lower Appellate 
Court, but has not been relied on by 

(1) 1. L. R. 25 Cal. 571 at p. 57C (1897). 

(2) 10 C. W. N 529 (1905). 

(3) I. L. R. 5 Cal. 832 (1880). 

40 
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the appellant here, as It was decided 
on the Code repealed by the present 
Civil Procedure Code, which alters the 
law on the subject. 

On the first point wo are invited to 
follow the decision in Bhuywanhulti 
Chowdhrani v. Furies (4) followed in the 
second case above mentioned. 'I'hat 
case is however distinguishablo from 
the present in an essential feature. 
There the Plaintifi’ sued before a Sub 
ordinate Judge for road and public work 
cesses, embankment cesses, J.^k cesses 
and other matters designated as “etc.” 
claiming an amount wbiih exceeded that 
for which he could sue before a Mimsif, 
In a previous suit before a Munsif the 
Defendant had sued for a refund of 
what he had paid for loaJ and public 
work cesses, and ttie suit ft,.s decreed 
on the ground that the PlaintifT was nut 
liable to pay the cesses at tlio enhanced 
rate claimed. It was held that the 
Plaintiff' in tho second suit could nor, 
join a cause of action on which he had 
been previously defeated with new 
causes of action, and that such an action 
amounted to an evasion of sec, 13 In 
the present case it was not open to the 
Plaintiff to devide his cause of action as 
he might have done in the former case. 
By sec. 43 he was compelled “to include 
the whole of the claim which (he was) 
entitled to make in respect of the cause 
of action.” Tho land he sued to recover 
was all held under one title according 
to his case, lie might it is true have 
omitted the land which was the subject- 
matter of the action before tho Munsif, 
and it may be argued that this was not 
land he was entitled to make a claim 


in respect of. But this argument is not 
of .sufficient force to induce me to ex¬ 
tend principle of the decision to a case 
where the facts differ so essentially. 

The principle makes an apparent, though 
not a real, inroad on the meaning of 

sec 13. To extend it as suggested to 

this case, would in my opinion be 
making the inroad a real one. The 

appeal is accordingly dismissed with 
costs, 

Muokkimke, J —Tlie only substantial 
([uestion of law which calls for decision 
In this appeal is, whether the suit Is 
bnricd by the jirinciple of judicata 
The Courts below IniYC concurrently an¬ 
swered this question against tho Appel 
Ian Is. 

It i,s argued before this Court that the 
Hint is barred by jcs judicita, first^ be¬ 
cause t be (jncatioii of title to tho disputed 
prop'prfy, which turns upon the relation¬ 
ship (if the parties, was directly and sub- 
sta.itialiy In i.ssue in tho litigation of 
1899 and was then decided in favour of 
the present Appidlants , and, secondly^ 
because tho question of title, in so far as 
it affects that portion of tho disputed 
property which formed the subject-matter 
of tho litigation of 1899, can, in no 
view of the matter, be re opened for a 
fresh adjudication. 

In support of the first branch of this 
argument, reliance is placed upon tho 
decision of fins Court in tho case of 
Toponidhee v Siee/mtty (3). It is clear, 
however, that although that decision has 
never been formally dissented from, the 
rule laid down therein can no longer be 
regarded as good law. That case turned 
upon ti e construction of sec. 13 of Act 


(4) I. L. 11. 23 Cal. 78 (1900). 


(3) I. L. 11. 5 Cal. 832 (1880). 
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X of 1877, the ^ language of which was 
materially different from the language of 
sec. 13 of Act XIV of 1882. In the 
present Code, the words “ competent to 
try such subsequent suit or the suit in 
which such issue has been subsequently 
raised ” were expressly added, so as to 
make it clear tlfat *tho- coTnpeteiice re¬ 
quired is in respect of the subsequent 
suit also. This view is amply supported 
by the decision of their Lordships of the 
Judicial Committee in Raghuhar Dayal 
V. Sheo Raksh Singh (5) and Run Bahadur 
Singh v. Lachoo Koer (G). Under the 
present Code, in order to establish tlie 
plea of ?'e,s judical^ in cases of the des¬ 
cription now before us, it has to bo shown 
that the Court of concurrent jurisdiction 
which decided tlie former suit, was a 
.Court of jurisdictioti competent to try 
the subsequent suit [see Ramdayal v. 
Janki Das (7) and Panga v. UuntkntU 

(8)]. It follows, therefore, that the first 
branch of the contontio.i of the Appel¬ 
lants cannot be sustained. 

The second branch of the contention 
of the Appcdlanls is that the suit is 
barred by jys judicata at least with res- 
peet to that portion of the disputed 
property which is alleged to have been 
the subject-matter of the previous liti¬ 
gation. In Bujiport of this position, 
reliance is placed upon the cases of 
Bhugwanbufti v, Forbes, (i) and Rinii 
Gopal V. Prasanna Kumar (2). The 

• 

{>) 10 ('. \V. X. f-'lljllDOfi), 

(4) 1. L It. L'.S C.il, 73 (I'JOO). 

(r,) L. It. !) 1 A. mr : s, c.ll. L. K, 9 
C.d. 430 (1.SS2). 

(0) L K. 12 I. A. 23 . .s. c. I. L. It. 11 
Oiil. 301 (1884). 

( ) I. L. R. 21 Rom. 456 (1000). 

(8) I. L. R. 21 Mad. 275. (1000). 


decision of'the question raised, however, 
must depend primarily upon the language 
of the Code, which seems to me to make 
• it reasonably plain that in order to es¬ 
tablish the plea of res judicata the 
Court^whlch decided the fojrmer suit must 

have been such a Court as would have 

• 

been competent to try and decide not 
only the particular matter in issue in the 
subsequent suit but also the subsequent 
*8uit itself in which the issue is subse¬ 
quently raised. In support of this pro¬ 
position, it is sufficient to refer to the 
decision of their Lordships of the Judi¬ 
cial Committee in Gokul Mandar v, 
Padmananl Singh (9) in which Lord 
Davoy pointed out that sec. 13 of the 
present (Jodc, whlcii embodied the j)rln- 
oiple just eiutnciated, goe.s in this respect 
beyond Ht»c, 13 of tlie previous Code (Act 
X of 1877) and also beyond the law laid 
down by the Judges \n The Duchess of 
Jungsione’s case {{()). Lord Davey further 
observed that the cs.sence of a Code is 
to be e.xhaustive on the matters in res¬ 
pect of which it declares the law, and it 
is not the province of a^ Judge to dis¬ 
regard or go outgide the letter of the 
enactment according to Its true construc¬ 
tion. If the principle tlius interpreted 
by tJie Judicial Committee is applied to 
the case before us, there can be no pos¬ 
sible controversy tliat the plea of res 

jud.-cata cannot be sustained, 

« 

It was faintly suggested, however, on 
behalf of the Appellants that as in the 
previous litigation the decision of the 
Court of first instance was subsequently 
affirmed by tiiis Coutt, and as in the 
piesent litigation also the matter baa 

(9) I L. R. 29 Cal. 707 (1902). 

(10) Smith L. C. VoJ. II, p. 713 (1776) 
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been carried before this Court, the plea 
of res judicata ought to be allowed, or, 
in other words, that the true criterion is 
the competency of the Court of Appeal 
to decide the question. In my opinion, 
this contention is not well-founded. It 
is now firmly settled that it is the com¬ 
petency of the original Court which 
decided the former suit that must be 
looked to and not that of the Appellate 
Court in which the suit was ultimately 
decided on appeal. [See Bhaiasi v. Sarat 
CUandra (11) Kailash Chandra v. TaraJc 
Nath (12) and Earn Gopal v. Prassana 
Kutnar (2)]. 

It was argued, further, that the view 
we take is inconsistent with the decision 
of this Court in Bhvgwanhutti v. Forbes 
(4). It may bo a matter for controversy, 
whether some of the observations, at 
any rate, In the decision relied upon 
may not be difficult to reconcile with the 
provisions of sec. 13 of the Code as in¬ 
terpreted in the judgment of the Judi¬ 
cial Committee to which reference has 
been made. This much is clear, how¬ 
ever, that the decision turned upon facts 
and circumstances Wihich are essentially 
distinguishable from those of the case 
before us,' for the reasons set forth in the 
judgment of my learned brother. 

lleliance was also placed upon the 
decision of the learned Judges of the 
Madras High Court In Paihuma v. Sali- 
mnumia (13), with reference to which it 
is only necessary to observe that although 
it was decided after the present Code 
had come into force, some of the observa- 

(2) 10 C. W, N. 520 (190.5). 

(4) I. L. R. 23 Cal. 78 (1900). 

(11) I. L. E. 28 Cal. 415 (1895). 

(12) I. L. U 25 Cal. 571 note (1897). 

(IJ) I, L. I!. 8 M.id. 88 (1884). 


i 

r 

tlons, at any rate, appear to be based 
upon the law as it was understood to be 
under the Code of 1877. 

On these grounds, I must hold that 
the second branch Jof the contention 
of the Appellants cannot be supported. 
The appeal consequently fails and must 
be dismissed with costs. 

S. C. S. Appeal dismissed. 

« 

[CIVIL APPELLATE JURISDICTION.] 

Ari’EAU FROM Order 
No. 530 OF 190G. 

Kaj Kumar Singh and 
ors., Judgment-debtors, 
Appellants, 

V. 

Shko Narain Sahd, 
Decree-holder, 
Respondent. 

Mortgage decree—Older for sale—Costs 
—Costs if can he i ecovered from the mort¬ 
gagor personall>j—Transfer of PioyerUj Act 
{IV of 1SS2), sec. 00. 

The costs awarded by a decree directing 
the sale of mortgaged pi opeity foim pait 
of the, mortgage dtciee and the decree- 
holdei must proceed to recover the costs by 
a sale of the mortgaged propei ty in the 
first instance, and it is only -when the 
mortgaged propei ty is found to be insuffi¬ 
cient to satisfy the deciee that the deciee- 
holdtr can proceed against the other pro¬ 
pei ties of the ■ mortgagor in the manner 
pi ovidfd by sec. 90 of the Transfer of 
Piopeity Act. 

Ratnessur Sen v. Juroda (1) and 
Damodau Das v. Budh Kuar (2) distin¬ 
guished. 

(1) I. L. E. 14 (\il. 185 (188ti). 

(2) 1. L. E. 10 All. 179 (1888). 


Oeidx, J. 
CiiiTTy, J. 

1908. 

31, January. 
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Maquul Fatima v. Lalta Prosad (3) 
followed. 

This was an appeal preferred ou the 
13th of December 1906, against an order 
of Babu Saradll Prosad Bose, Subordinate 
Judge of Zillah Chapra, dated the 18fh 
of August 1906. 

This appeal arose out of wn application 
by judgment-creditor in whose favour 
a mortgage decree (for sale) had been 
passed praying i^ter alia for ex*eoution 
of so much of the decree as related 
to costs against the person and other 
properties of the judgment-debtor. 

The judgment-debtors preferred objec¬ 
tions to the appli^cation under see. 211, 
C. P. C., to the following effect viz., that 
the decree obtained by the decree-holder 
was a mortgage decree and the costs the 
, Court awarded bo the decree-holder 
formed part of the mortgage decree. 
The decree-holder therefore had no right 
to execute the decree for costs as a money 
decree against the person and other 
properties of the judgment-debtors, and 
his remedy was limited to asking for the 
sale of the mortgaged property ; and it 
was therefore improper on the part of the 
decreeholders to put up the other pro¬ 
perties in the schedule for sale and to 
attach the same. Accordingly, the judg¬ 
ment-debtors prayed that the application 
for execution might be rejected. 

The learned Subordinate Judge, re¬ 
jected the petition of oltjectiou relying 
on the oases reported in Hatnessur Sen v. 
Jusoda (1) and Damodar Das v. Budh 
Kuarif.) and held that the decree-holder 
could execute the decree for costs against 

(1) 1. L. R. 11 C.il. ISf) (1886). 

(‘0 I L. U. 10 All. 17'J (1888). 

(O) I. L, It. 20 All. 523 (1808). 


the judgpient-debtorB personally and 
against their other properties. 

The judgment-debtors appealed from 
this decision. 

Babu Dwaika Nath Mitter for the Ap¬ 
pellants. 

• • 

Babu llarendia Krishna Mukerjee for 

the Respondent. 

The Judgment op the Court was as 
follows;— 

The only (piestlon we have to decide 
is whether a decree-holder in executing a 
mortgage decree, can, for the purpose 
of recovering the costs awarded by the 
decree, put up to sale properties other 
than the mortgaged property. The Su¬ 
bordinate Judge has held that he cfh ; 
and in support of’ his view has referred 
to two cases—one reported in Ratnessur 
Sen V, Jwsof/a (1) and and the other in 
Damodar Das v. Budh Kuar (2). These 
however were not cases where the decrees 
had been for sale of the mortgaged pro¬ 
perties. They wore decrees passed for 
foreclosure where the mortgage had been 
by way of condition sale. The present 
case is similar t^ one decided by the 
Allahabad High Court reported in M.ax[- 
bul Fatima v. Lalta Prosad ,(3) where 
it was held that the costs were really 
part of the amount for which the mort¬ 
gaged property had been ordered to be 
sold. AVe are clearly of opinion that the 
' decree forcos’ts is a part of the mortgage 
decree and that the deoreeholder must 
proceed in the first instance against the 
property mortgaged. It is only in the 
event of the mortgaged property being 

(1) 1. L. K. 14 CVl. 185 (1386). 

(2) I. L. R. 10 All. 179 (1988). 

(3) I, L. U. 20 All. 523 (1898). 
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found Insufficient to satisfy the mortgage 
decree, that a decree-holder can proceed 
against the other properties in the manner 
provided by sec. 90, of the 'iVanafer of 
Property Act. 

In this view of the case we allow the 
appeal, and set aside the order of the 
Subordinate Judge allowing the decree- 
holder to proceed against properties other 
than the mortgaged properties. 

The appellants are'entitled to their 
coats from the respondent, the hearing foe 
belng’assessed at three gold mohurs. 

N. G. Appeal allotved. 


[CRIMINAL REVISIONAL JURISDICTION.] 

llEV. No. 13413 OF 1907.^ 


Rami’INI, J. 
SUARFUDDIN, J. 

1907. 
Heard, 

17, December. | 

1908. 
Judgment, 

3, January. J 


Beni Madhai, Sinoii, 
Petitioner, 

V. 

The Emfriiou, 
Opposite Party. 


Special constables — Appointment, cii'cum- 
stances justifi/ing — Act I of ISGl, secs. It 
and 10 —Disobedience o! order under see. 77 
—No offence under sec. 19. 


The circumstances which justify the ap¬ 
pointment of special constables under sec. 
17 of Act V of ISGl are that a distur¬ 
bance of the peace is apprehended and 
that the police force available is in- 
supicient to preserve the peace and pro¬ 
tect the inhabitants of the place where the 
disturbance is apprehended. 

In the absence of those cii cumstances 


* Criminal Hcvi^ional oa.'iea No^. 1343, 1343 
.'.ml 134'J wcic aualogou'j to the above ami were 
dealt with in the .same juilgment. 


an order under sec, 17 of Act V of 1861 
is improper and thete should be no 
conviction of the persons appointed special 
constables for disobedience of the same. 

This was a rule granted* on the 28th of 
November 1907, against an order of Babu 
]i. N. Roy, Sub-Divisional Magistrate of 
Aurangabad, dated’ the 28th of Septem¬ 
ber 1907, convliitlng PeLitloners under 
sec. 19 of Act V of ISGl and sentencing 
him to pay a fine of Its. 40. 

J’he facts material to the report will 
appear from the judgment, 

Mr. Hill and Babu Ganesh Butt Singh 
for the I’etitiouer. 

No one appeared to show cause against 
the rule. 

The Judgment of the Court was as 
follows :— 

These are four rules to show cause 
why the conviction of and fines imposed 
on the Petitioners under sec. 19, Act V of 
18G1 should not,bo set aside. 

The Petitioners were appointed special 
constables under sec 17, Act V of 18G1, 
neglected to servo as such and had been 
prosecuted and fined under sec. 19 of the 
Police Act. 

The facts are that a Sub-Inspector of 
Police reported to the Sub-Divisional 
Magistrate of Aurangabad that there was 
a dispute about certain land in which 
the Petitioners were concerned which was 
likely to load co a breach of the peace, 
lie therefore recommended that the Peti¬ 
tioners should be appointed special 
constables and this was done. The Peti¬ 
tioners refused to receive their letters of 
appointment and on appearing before the 
Magistrate in the month of August last. 
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he said ho did uQt require their services, 
as additional Police had now been (Quar¬ 
tered in the villages where breaches of 
the peace were apprehended. Notwith¬ 
standing this,* the Petitioners were sub¬ 
sequently prosecuted under see. 19, Act 
V of 1861 and fined Rs. 40 each. 

The grounds ’on whicli* these rules 
have been supported are that the Police 
officer who reported to the Magistrate 
was a Sub-Inspector and not an Inspec¬ 
tor, as recpiirod by sec 17, Act V of 
1861, (2) that the letters of appointment 
were never delivered to the Petitioners 
and (2) that tlieir appointment as speeud 
constables was ingepedient. 

The first two pleas are of a technical 
nature. But wo consider tliat these rules 
must bo made ab.soluto on the ground 
► that the order undA: sec. 17 was an im¬ 
proper one and tliat the conviction of 
tlie Petitioners under see. 19 of the 
,Vot is bad. The circumstancs wliich 
justify an order under sec. 17 are that 
a disturbance of the peace is approlionded 
and tliat the Police fi'rce available is in¬ 
sufficient to preserve the peace and pro¬ 
tect the inhabitants of the village where 
disturbances are apprehended. 

It is idle to say that in this case any 
such circumstances existed. We are sa¬ 
tisfied they did not. Then the Magistrate 
after telling the Petitioners that he did 
not want their services, should not have 
prosecuted them under sec 19. The 
Magistrate now says the Petitioners wore 
prosecuted for neglect to servo as speci¬ 
al constables during the period antece¬ 
dent to his order dispensing with their 
services. But if the Petitioners’ services 
were not required, and wo are satisfied 
they were never required, it was quite 


unnecessary and Improper to prosecute 
them for disobeying an order which 
should never have been passed. 

We set aside the convictions, and sen¬ 
tences. The fines, if paid, must to be 
refunded. 

B. C. , Rule, made absolute. 

[CRIMINAL REVISIONAL JURISDICTION.] 
Rev. No.. 1205 of 1907. 

' Bai.ai Dev and ors., 

Ramtini, J. t> 

’ Petitioners, 

Sharfuddin, J, 

’ V. 

The Emperor, 
Opposite Party. 

Village ChoirUdari Act ( VIB. C. of 1870), 
.<nc 3'), cl. (2) —IJ.iir.ular’.s authorihj to ai-fcst 
— Continuing offence — Theft — Offence, how 
long continues. 

Under sec.»S9, cl. (2) of Act VI {B. C.) 
of 1810, a daffiidar is only entitled to 
airest a jierson for lUeft committed in his 
pi esence. 

One R after having cut down some 
jilantain tiees belonging to J with the 
intention of dishonestly taking them, load¬ 
ed them in a car^ and was driving aivay 
the cart. J pursued the cart and on his 
crying out that R had cut and }cas taking 
awqy his plantain tiees, a dafladar came 
up and anested R, 

Held the offence of theft did not 

continue ivhen the dafl'adar came up and 
‘ as the offence oj theft was completed befoie 
the dafl’adar came up, and anested R, the 
arrest was illegal and therefore the rescue 
of R fiom the daflFadar’s custody was not 
an offence. 

This is a rule granted on the 12th of 
November 1907, against an order passed 
by Babu Ashutosh Bagchl, Deputy Magis- 


1907. 

13, December 
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Balai Dey V, The Emperor. 

trate, Ist Court, Kaliia, dated the 4th 
of June 1907. 

The material facts of the case as they 
appear from the judgment of the Deputy 
Magistrate are as follows ;— 

The Complainant who was a dnfadar 
one day at about 7 or _7-30 r, m., heard 
one Jadu Bagdi crying out that his 
plantain trees wore cut and taken away, 
lie ran to the spot and on the road 
next to the garden of Jadu Bagdi saw 
a cart loaded with 5 or G plantain trees 
and being driven by Uadha Nath Dey. 
Jadu Bagdi who was 5 or 6 cubits behind 
the cart said that llidha Nath had cut 
the trees from his garden, but that ho 
could not seize him (Uadha Nath) because 
the latter had threatened to cut him 
with a dao. The dafadar caught hold 
of Radha Nath and turned the cart back 
and proceeded a short distance towards 
the thana, when the Petitioners rushed 
towards him. Petitioner No. 1 gave order 
to beat the diffad'ir aud Petitioner No. 2 
raised his lathi to strike him but one Sita 
Nath Moudal who was on the spot avert¬ 
ed the blow. Then the Petitioner No. 1 
forced Radha Nath away from the hands 
of the dafadar and gave orders to. his 
companions to turn the cart back which 
he blmself with some others did. The 
daffadar then proceeded to the thanah 
and lodged his first information with the 
Sub-Inspector at about 10-,3 p.m. The 
Sub-Inspector came to the spot the next 
morning. lie found the stumps of 5 
newly cut plantain trees in the garden 
of Jadu Bagdi. The Petitioners were 
tried by the Deputy Magistrate of Kalna 
who convicted the Petitioner No. 1 under 
secs. 225 and I. P. G. the Petitioner 
No. 2 under secs. 225 and 353, and the 


Petitioners Nos. 3 and 4 under sec. 225, 
I. P. C. and sentenced each of the Peti¬ 
tioners Nos. 1 and 2 to a fine of Rs. 50, 
in default a month’s rigorous imprison¬ 
ment and the Petitioners Nos. 3 and 4, 
to a fine of Rs. 30 each. In default 15 
days rigorous imprisonment. 

As to the contention of the defence 
that the custody of the daffadir was not 
a legal custody, the Deputy Magistrate 
observed as follows in his judgment: " It 
has been argued that the custody of the 
dafadar was not a legal custody inas¬ 
much as the village Chowkidari Act 
makes no mention of the appointment 
of a dafadar. But a dafadar is only 
a head Chowkidar having the same duties 
as the Chowkidar. The name is only 
given to distinguish him from others 
who have a more limited beat, and there 
can bo no question that ho is a Chowki¬ 
dar under Act VI (15. C. of 1870). 

“ The offence of theft was continuing 
at the time when the stolen property 
was being removed. Under sec. 59, Cr. 
P. C. oven a private person had a right 
to arrest Radha Nath, who was then 
committing the theft. The custody In 
which Radha Nath was detained was 
therefore certainly legal.” 

The Petitioners obtained the present 
rule to set aside the convictions and sen¬ 
tences. 

JBabu Debeiidra Nath Bagchi for the 
Petitioner. 

No one appeared to show cause for the 
Opposite Party, 

The Judgment op the Court was as 
follows :— 

This is a rule, calling upon the District 
Magistrate of Burdwan to show cause 
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\Vk draw attention 'TO THE DECISION IN Beni 
Mndhub Singh v. The Emperor, reported iit p .'IGG of 
this issue. Their Lordships have definiody laid down 
tliat when the circumstances re(.|uiredy)y Uw to justify 
tlie appointment of special constables do not exist, an 
order appointing any person a special constable is im¬ 
proper and should bo set aside. It will be remem¬ 
bered that in the matter of IJnm Chmdra Gupta and 
otken, Brett and Stephen, JJ. differed in opinion 
.iiui the matter was referred to Maclean, C. J. But 
the reference proved infrnctuous, the (l.ivernmont 
of Eistorn Bengal and Assam having withdrawn 
from the prosecution. The decision wo report is of 
gieat Importance as being the first definite pro¬ 
nouncement that when the services of special cous- 
taliles are not required for the maiutaiiiance of 
peace, it is an abuse of sec. 17 of. Act V of 1861 
to enrol people as special constables and to prosecute 
them subsequently under sec. 19 for alleged dis¬ 
obedience of order. The question of tlie jurisdiction 
of the High Court to Interfere in cases of prosecu¬ 
tion started under sec. 19 is also set at rest hy this 
decision, If not by the earlier decision of Wilson, J. 
in the case of Oopinath Patyah v. The Empiess (10 
C. W. N. 82). 


pleader’s case,” is eminently sound and fair. The 
two points in the decision are firstly that'a pleader 
or vakil can always refuse a brief without giving any 
reasons. Next, that he cannot bo subjected to an 
* examination hy any judicial nllioer or Court for dis¬ 
closing his reasons for such refusal, [ii the words 
of his Lordship the Chief .Insricolt is idle to say 
that sec 1.3 of the L“gal Practitioners Act has any 
application in such cases Tlie learned Chief Justice 
very rightly suggests tliat matters of professional 
etiquette observed amongst Knglisti barri.ster-at-law 
do not necessarily govern vakils ami pleaders. 


AVe no No^ I’liovosE TO m.souKs aERE whether a 
liarrister is bound ,to aecep' a brnff wlipii he is not 
previousfy rotained cm tlie opposite side But the 
one fmidamental difference between the two sections 
of the profes.sion consisrs m the fret that tlie |»rofe8- 
sioiial engagement Iwii.een a pleader and a client Is 
to all intents and piirpo-s.'s a eoiitraet while it is not 
so ill the case of .i barrister, A pleader may sue 
for his fees and also be sued fiir return of fees or 
damages for haviiiy: neglected his liipy. lint a 
barrister eaiinot surely sue or he sued In eomiec'ion 
with his professional oiijragemeiiis It is lieianse 
of this tliat a set jf rules liavo evolved out of prac 
tiee which p.iss utider tin' name of profe^sumal eti¬ 
quette for the breach of wliicli a hamster may ho 
taken to task by members of bis own profession 
or by the High Court under its disciplinary poweis. 
To extend those convemional rules to pleaders and 
vakils who incur coutractiial obligations in respect of 
their professional engagements would be both inap¬ 
propriate and unjust. 


Since the kngaqement between a pleader and his 
client is contractual, it is but fair that be sliould 
be left free to accept or reject the offered brief 
without giving any reasons for it. It is always 
against public policy to coerce a person to enter into 
a contract. When a man feels that owing to his 
ethical, political or personal opinions or having 
regard to the nature of the case he cannot properly 
discharge his duties towards his client, it is neither 
fair to him nor to his client that the Court should 
compel him to accept the brief, Public policy 
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The decision of the learned Chief Justice and 
Mr. Justice Coxe in the matter of Babu Nabin 
Chandra Das, commonly known as the"Bhola 
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in law does not mean political policy. The Dis¬ 
trict Judge of Buckergunge seems to have been 
labouring under a confusion of ideas in this res¬ 
pect. We believe, the judgment of the learned 
Chief Justice will have a wholesome effect on the 
subordinate judiciary In correcting an erroneous im¬ 
pression that in some cases they are to take note of 
the political policy of the executive even in deter¬ 
mining personal rights and liberties according to law. 


Is TBR CASE OF Augorn Kunwav v Baba, ilEPORTED 
at p (138 I, L. R. 29 Allahabad series, it was held 
by his Lordship Aikman, J, that when a person 
acting on the erroneniis advice of his pleader files 
an appeal in a wrong Court, and the appeal being 
returned by that Court, is then filed in the proper 
Court after the limitation period for filing the appeal 
has expired, he is entitled to the benefit of sec. 5 
of the Limitation Act His Lordship observed in 
tlio course of the judgment that although the provi¬ 
sions of sec. M of the Limitation Act do not apply 
to appeals but only to suits, yet the principle of 
that section should be adopted in applying sec. 5 
of the Limitation Act, or in other words the filing of 
an appeal in a wrong Court on bond fide reliance upon 
an erroneous advice of a legal adviser is a sufficient 
cause for extending the period of limitation pres¬ 
cribed for an appeal. 


The question as to when a bond fide mistake as 
to the forum for presenting an appeal will be a 
sufficient cause for extending the period of limita¬ 
tion under sec. of the Limitation Act has been 
recently considered by their Lordships Mukerjee and 
HolmwooJ, JJ., in the case of Sarat Chandra Bose 
V. Baiaswati Debt, I. L. R. 34 Cal. 221. We may 
also refer to the case of Aarsun Das Dharamsey v. 
Bai Oungiibai, 1. L R. .30 Bom. 329, In which their 
Lordships Jenkins, C. J., and Batty, J,, point out 
that Courts should nqt apply sec. 5, Limitation Act 
In favour of an Appellant unless they are satisfied 
of the justice of the grounds on which the benefit 
of sec. 5 is asked for. Their Lordships observe, 
“When the time for appealing is passed a very 
valuable right is secured to the successful litigant: 
and the Court must therefore be *ully satisfied 
of the justice of the grounds on which it is sought 
to obtain an extension of the time for attacking 
the decree, and then perhaps depriving the success¬ 
ful litigant of the advantage which he has ob¬ 
tained.” 


The Revenue Sale Law (Act XI of 1859) was 
passed about half a century ago. Since then there 
has been practically no amendment. The working of 
the Act during tbU long period has shown that it 
admits of-many alterations which may remove 


many a hardship of the proprietors of estates 
without any prejudice to the interests of Govern¬ 
ment. One of the chief objects In passing the Act 
was to afford landholders, particularly absentees, 
facilities In guarding against the accidental sale of 
thdr estates for arrears of revenue by reason of 
the neglect or fraud of their agents; but it has been 
found in many oases that the provisions In this res¬ 
pect are not sufficient and that in many oases of 
hardship they are left without any remedy whatso¬ 
ever. We therefore suggested sometime ago that 
provisions similar to those of sec. 174 of the Bengal 
Tenancy Act and sec 310A of the Civil Procedure 
Code should be introduced Into the Revenue Sale 
Law so that sales may be set aside by deposit of 
the arrears of revenue within thirty days from the 
date of sale. Babu Jogendra Nath Mukerjee also 
contributed a series of articles to this journal and 
made representations to Government in the course 
of in which be made, among others, the above sug¬ 
gestions. We wonder why the Government has not 
yet taken any steps for the amendment of the law 
which has pressed hard on proprietors of revenue- 
paying estates. 


CURRHNT INDIAN CASES. 

Trikamdao V . JIaridas, I. L. R. 31 Bom. .583. 
Bequest—Uncertainity. 

A bequest “for purposes of popular usefulness or 
for purposes of charity” Is void for uncertainity. 


Nagardas V . Anandrao, I. L. R. 31 Bom. 590. 
Guardian and Wards Act. 

“The Guardians and Wards Act makes no provi¬ 
sion for setting aside an order made under the Act, 
but judging from the analogy of English practice 
I have no doubt that in these miscellaneous matters 
the Judge sitting in chambers and making orders 
on petitions and applications has the power to vary, 
alter, modify or set aside his own order when he 
finds that the order is one that requires in the 
Interests of justice to be dealt with in that way ’’ 
{Per Davar, J.) 


Indian Majortty Act. 

When an order of appointment of a guardian of 
a minor is cancelled the minor attains majority at 
the age of 18 and not at the age of 21 years. 
Ibid. 
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ilotits of OTosef. 

BNQLISH LAW QOURTS. 

COURT OF APPEAL.—SMwt'ci v. Smith. Be¬ 
fore the Eabl op HALSBaRT, Sir Gorell Barnes, P., 
and Justice Bioham, 5th December 1907. • 

Defamation — Innuendo, 

This appeal arose upon an application by the De¬ 
fendant Smith for judgment or a new trial in. an 
action brought against him for damages for libel, &zn. 
The Plaintiff was a commercial traveller formerly 
in the employ of the Defendant’s firm. On 6th 
July 1906, the Defendant firm circulated among 
his customers cards in unfastened envelopes with 
these words on them. " H. Beswick is no longer in 
our employ. Please give him no order or pay him 
any money on our account,” The Lord Chief Jus-* 
tice before whom the action came up for trial left it 
to the Jury to say whether the words were libellous 
and whether the Defendants had acted maliciously in 
circulating them. The jury assessed damages at 
£200 and the Lord Chief Justice gave judgment for 
the Plaintiff. 

Upon this appeal. Lord rfALSBURV observed that 
he did not deny that there might be a publication 
under such circumstances as to make that which 
was primd facie not libellous convey in fact a 
defamatory itnputatlon, Th^t was not the case 
here. iTle word taken In their natural sense could 
not convey to the mind of a person of ordinary 
intelligence that any imputation had been made. 
Such an inference as that there was an imputation 
seemed to him ^o be the invention of an Imagination 
already tainted with the idea th^t there was some¬ 
thing wrong In the termination of the employmenc. 

Mu Scott Fox, K. C., and Mr. C. C. Scott for the 
Defendant, .Appellant. 

Mr. Tindal Atkinson, K. 0., and Mr. Rowsell for 
the Plaintiff. 

Appeal allowed. 


KING’S BENCH.—5;)iefs v. Hunt. Before Jn.s- 
TiOE Phillimorb. 12th December 1907. 

Promise of marriage by married man — Breach — 
Public policy and morals. 

The Plaintiff claimed damages for breach of promise 
of marriage by the Defendant, Aji the time the 
promise was alleged to have been made the Defend¬ 
ant was a married man to the knowledge of the 
Plaintiff. The action was brought on the death of 
the Defendaui’s wife on 11th July 19 i. Immoral 
relations appeared to have begun between the parties 
about March 1899 and continued till 10th March 
1904, during which time. Plaintiff bore Defendant 
several children. The promise was alleged to have 
■been made in February or March 1899, 

Held—That the promise made in such circum¬ 


stances was against public policy and morals and 
will not be enforced 
Mr. 0, P. Mortimer for the Plaintiff. 

Mr, Manisty, K. C., and Mr, Charles Mellor orf 
the Defendant. 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported. 

(Tho important caeos to bo fully reported horoaltor.) 

Criminal Appellate Jurisdiction. Beforp Caspersz 
and CoxE, JJ. Criminal Appeal No. 981 op 
1907. GIJHI JENA, Appellant v. THE EM- 
PEROR. 22nd January 1908. 

Indian Penal Code, sec. 75, how should he used. 

The Appellant was convicted under sec. 1. 
P. C. and sentenced to 10 years’ rigorous imprison¬ 
ment and five years police supervision for stealing 
a gamcha, valued 4 ans., after previous couviotion 
the last of which iu 1900 resulted in a sentence of 
7 years’ rigorous imprisonment. 

The prisoner appealed to the High Court and the 
appeal was admitted in Chambers fo?a consideration 
of the sentence. • 

Their Lordships,observed .— 

The Appellant. I.s not a dangerous criminal, this 
is evident from the circumstances of the case and 
the nature of the theft. Sec 75 is not to bo used 
to enhance enormously the lieniousness of petty 
offences, Shamjee Nashya, 1 C. L R. 481. 

We affirm tlie conviction, but reduce the terms 
of imprisonment to eighteen mouths of which 3 
mouths will be passed in solitary confinement, The 
order for police supervision will stand.” 

B C, • Sentence reduced. 


Criminal Revtsional Jurisdiction. Before Rampini 
and Sharfuddin, JJ, Criminal Revision No. 
1418 nf 1907. ISLAM MOLLA and another. 
Petitioner v. THE EMPEROR. 2l8t January 
1908. 

Criminal Procedure Code, sec. 106—Order when to 
be made. ’ 

A boat belonging to the Petitioners was damaged 
by a steamer and the Petitioners and others climbed 
on to tbe steamer and committed the offence of 
rioting. They were convicted of rioting and seu- 
teiiced to six weeks’ rigorous imprisonment and were 
also bound down under sec. 106, Cr. P. C. to keep 
the peace for 6 months. On their application to 
the High Court for setting aside the conviction and 
sentence and the order under sec. 106, Cr. P. C. a 
rule was Issued only with respect to the order 
under sec. 106, Cr. P. C. 
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Tlieir Lordships observed‘‘They (the Petitioners) 
seem to liave jjoiie on board for the purpose of 
assaulting the Serang and the crew and claiming 
compensation for damage, They had no'right to 
do this because their boat was damaged owing to an 
accident. Tn the circumstances tlierefore we consi¬ 
der that the conviction and sentence are correct. 
Rut we do not think it necessary to afbrm the order 
passed under sec. lOG, Cr. P. C., because in our 
opinion the Petitioners acted upon the impulse of 
the moment; there Is not the slightest likelihood of 
their repeating the unlawful act.” 

Mr. Hy N. Sen with Bahu Upendni L'll Roy for 
the Petitioners 

No one for the Opposite Party. 

Riilf made absolute and order 
wider see. 10(1, Cr. P. U. 

R, C. set aside. 


CiML AiTSLLArE JuRisoicTioN. Refore MiTRAand 
Casckbsk, JJ. Appkai, prom Orioinal Decrkb 
No. 81 OP lOOC. SAKAT CflUNDER ROY 
CnOWDIIRV, Appellant r. RAJONI MOHAN 
ROY AND OTHER.S, Respondents. Heard, ilOtlt 
January 1908. Judgment, lOtJi February 1908. 

Administration bond — Sw ety—Mutual mistake and 
misrepresentation — Estoppel — Minor. 

I), R and H were three brotliers, sons of R. H 
died in July 1898 leaving a son M who was then 
a minor, and his widow R, mother of M. Shortly 
after the tieath of D, a dispute aioso as tn the share, 
if any, of B and II, to certain properties tliey claimed 
to bo the joint properties of the family. On the 
."ith October 1898 an instrument. In tl.c nature of 
a family arrangement, was executed by B, 11 and R 
on behalf of M, by whicli Al’s share was fixed at 8 
annas, H’s share 41 annas and that of R’s .31 annas. 

Thereafter R applied for the appointment of iiim- 
self to be the guardian of the property of the 
minor M. An order was made on the 26th March 
1900 Ity the District Judge appointing him 
guardian. On appeal to the High Court, the order 
was set aside on tlie 28th January 1902 and tlie 
High Court expressed an opinion to tlie effect that 
an administrator to the estate of the’ deceased D 
should be appointed instead of a guardian of the 
property of the minor. In the proceedings which took 
jilace in the lower Court, subsequent to the order 
of the High Court, the Plaintiff R was appointed 
administrator. K took possession as such adminis¬ 
trator, on the 2Gth February 1902, of the pro¬ 
perties of the minor. Thereafter B submitted his 
account to tlie District Judge for the period of his 
management of the minor’s estate, that is, from 
18th Juno 1900 to the 2Gth February 1902. 

Tlie present suit was Instituted on the 2l8t Janu¬ 
ary 1905, by R for the purpose of an enquiry 


into the correctness of the account submitted by 
B, for a decree for, such sum or sums of money as 
might be found due oil the taking of account and 
for recovery of the same from B or from other 
Defendants who had becomes sureties for B, in the 
proceedings for realization of the debts to the estate 
of D under Act VII of 1889 or for management 
of the minor's properties, under Act VIII of 1890. 

B was the Defendant l^^o, 1 and the Appellant 
DfifeudantNo. 2, who executed a bond for Rs. 20,000 
as surety of B for his due administration of the 
estate of the minor._ The bond was dated the 13th 
June 1900. The other Defendants stood sureties 
for Defendant No. 1, for realization of debts under 
Act VII of 1889. 

The , Defendants, other than Defendant No. 2, 
accepted the judgment of the lower Court directing 
tlie account to be taken by a Commissioner accord¬ 
ing to the directions given In that judgment. 

The grounds urged in appeal were that B Laving 
been appointed guardian of the property of M, the 
Appellant, as surety, was responsible only for the 
conduct of B with respect to such property and 
not any share of the property which was not 
covered by that petition, and tliat the District 
Judge liaviug found, in the proceeding appointing B 
as guardian, that the three brothers 1), B and 11 
were joint, there was a bar in tlie nature of e.stoppel 
tn any claim as against a surety for a.Ty money 
with respect to the share that came to B and 11 by 
the deed of 1898. 

//cW—Bonds executed in proceedings under Act 
VIII of 1890, as administration bonds generally, 
must be construed according to the cnuditioiis con¬ 
tained In them. 

The ground of estoppel cannot be pleaded 
against an infant. An administration iiond can 
not be Invalidated on tlie ground of mutual mistake 
and misrepresentation. 

Debendra Nath Butt and Banka Behaiy Baneiji 
V. The Administrator General of Bengal, I. L. R 
33 Cal. 713 referred to, 

Hence the appellant was bound to pay for any 
wrongful conduct of the Defendant No. 1 wltli 
respect to all the properties to which the minor 
was entitled. But if a third person was wrong¬ 
fully in possession, as H was, of a share of 4] annas 
and Defendant No. 1 did not receive tiio profits 
with respect to such share, neithoi:, he nor his 
surety would bo liable for them. 

Dr. Priya Nath Sen for the Appellant. 

Babas Dwarka Nath Chuckerhutty and llari 
Bhusan Mukerji for the Respondents. 

A, T. M. Appeal dismissed. 
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Rajeshwar Muluck V. Gopeswar Mulliok. 

t 

vivos, 80 equally there can be an aliena¬ 
tion by a shebait by hia Will. Bui the 
dlatluotion is obviouB. There is nothing 
to pass under the AVill, but there iet 
something wiiioli can pass by an aliena¬ 
tion inter vivos, by the then existnig 
interest of the shebait. I am, theiefore, 
with groat respect,* uuabl,e to concur in 
that decision, I think that there waa 
nothing which Lalit Mohan could pass 
by his W'ill so far as relates* to the 
shebaitship. As the title of the Plaintiff 
is dependent upon this supposed aliena¬ 
tion by Lalit Mohan, his case must fail. 

Then it is suggested that there is some 
usage in the family relating to the parti¬ 
cular worship of this idol and to tiio 
shebaitship winch would justify the 
alienation by Will. I do not think that 
is made out. Thojeariied Judge of the 
‘ Court of first instance did not think so. 

It appears from the proceedings in tliis 
case, that attempts have been made from 
time to time by certain members of the 
family to deal with this shebaitship by 
Will. It is clear from the terms of the 
decree, dated the 2Gth of August 1882 
referred to in the proceedings that the 
alienation then made by Will failed. It 
is suggested that that was a case of alie¬ 
nation made by a Will to a stranger. 
That may bo so: but the aliouatioii in 
fact failed, As regards the other cases 
which are referred to, they seem to have 
been cases In which the b'liquest,—if 1 may 
rightly so call it—was to those wiro would 
have been the shebaits in the ordinary 
course of descent. Consequently, there was 
no object in challenging the Will on the 
point. 1 do not think any usage or es¬ 
tablished practice In the family has been 
made out, to justify the alienation. 


In my .opinion, the view taken by the 
Court of first instance is right, and this 
appeal must be dismissed with costs. 

Mitua, J.—I am of the same opinion. 
The case is one of hereditary shebaitship 

both mider the Will of Chitra Dasi and 

« 

iinddr the general law. The status of 
Lalit Mohiin wak that of a shebait and 
as such he was in the same position as 
a manager of an infant heir. He had 
no power to alienate except for necessity 
or clear benefit to the Thaknr. No case 
of necessity or benefit to the Thaknr 
hae, however, been pleaded or attempted 
to be made out by the evidence. The 
evidence of a family usage as giving the 
power to bequeath shebaitship by Will 
is also very meagre. Lalit Mohan’s jTght 
to manage as a shebait nrust cease with 
his death and ho* had, in fact, nothing 
to bequeath! 

WooDiiOFFE, J.—I agree that Lalit 
Mohan could not alienate the office of 
shebaitship by Will, I wish to express 
no opinion on the question whether the 
office of shebaitship may be alienated by 
transaction inter vivos or, if so, under 
what conditions ^and I think that the 
(juesliou of usage does not ail'ect the 
matter which is now before us, I agree 
that this appeal should be dismissed 
with costs. 

J/essj s. G. C. Chnndtr <h Co,, Attorneys 
for the Appellant. 

j/fssrs. Entter di Co., Attorneys for 
the Respomlcnts. 

r. li. C. Appeal dismissed, 

A. N. C. 
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AiTKAL FllOM OlUOINAI.ClVIIj JUKISDICTION. 


No. 1 OF 1907. 
Maclban, C. J. "1 
Hauinoton, j 
Elktoiibr, j. 

1907. 


LaKU.AN ClIUNUUll SiCN 
and oos., IMamMlTs, 
ApiiollaiitH, 

V. 


Heard, 

18, November. 
Judgment, 

G, December,. 


Modiiu Sudan Skn and 
otliern, Defendants, 
Resjiondenta. 


BLywssijtssion ~ Aclion ni cjccbncdl, preci¬ 
ous — Issue hetn'ccu DefendatiLS— (Inijiiml and 
Appellate jw/i/uifnls, penod ndervenua/ — 
lidjht of action in suspense- LoiiitaiiOii .Ic^ 
[Aid XV of lS7l),.-eis. '■> and 1//, AV/i. If, 
Arts. L'lJaml IJ/,. 

C’s lieii s huuijld a S7nt for juisscssijii 
(iijainst the iesp(ct’"c hrii s of B and M, 
elaitntng a ceitai.-: shne in a entaiHpi"- 

A> 

2;e7 i/i//id oj the hen o ! />, 

In the judgment in the action pi unuuneed 
on the 9.0th Apul 190J 112100 an issue 
laised by the Deiendants the heii s of li 
as between thtmsdres and their co-Di/end- 
ants the heirs of M, it was declined that 
the latter iveie entitled to a shaie in the 
propel ty. The Appellate (Juuil set aside 
on the ddnd Fehuaiif IVOj the judg¬ 
ment of the lower Coin I, so Jar as it 
affected il'^heiis, on the giound that in a 
suit in ejectment no deciee couid be made 
against a CO Defendant, Jl’s heiis, then, 
on the IJ^lh November iDOj, instituted 
this suit for a declaration of their share 
in the piopeity, for possession, pamUion 
and other reliefs, stating that they had 
been dispossessed on the ISth January 
1892. The lowei Cotut dismissed the suit, 
holding it to be bailed by limitation. 

Held on appeal —The Tlaintifjs weie 
entitled to deduction of the pei iod between 
the doth Apiil 1903 when in the previous 


suit they obtained a deciee in their favour 
and the 22nd Febinary 1904, date 
of the itveisal of that decree by the 
Appellate Court, their light of action 
having been in sus 2 iense in the inieival. 

MuaSAMAT 1 !aNEE SURNOMOYICE V . So- 
anKK MuKiiFE lluiiMONrA (1), Pran Nath 
Roy Chowdhury v. Rookea Begum ( 2 ) 
lefcried to. 

(^duerc —Whether sec. Ij of the Limi¬ 
tation Act IS n 2 i 2 ilicable to this case, 

A Geaiit ought to lelieve parties against 
tne injustice occasioned by its own acts 
and ovcisights at the .ns’anee ol the 
paity ogaiiiSl whom the lehei is sought. 

I’UI/IKNKY V . V/AliRliN (3), I'IaHT InDTA 
CaMl’ANY 7'. OAAiriON (1) IcAntd to . 

Tina wi's ;m .njtion l/muglit liy tlie 
Pl.umill's fv)r tlic aieeiti'inm'jnl of iheir 
aliaie in ilio pioperiy schediiled to 
I lie plaint in tliia auit, for pos8''s.aion, 
paiiuum and other reliefs. The amt 
was liled on the 1 1th November 1904 
and tlie Pl.dntili’a who were the heira of 
one Muni Madlmh Sen, alleged in their 
plaint, that IMoiii Madlmh Sen waa dis- 
posHcaaed n. the ISch January 1892. 
'i'lie principal contention before tlie Court 
of lirat maiance uaa whether the suit 
waa baned by limitation, as more than 
12 yeara bad clapaed from tlie diapossea- 
aion and the bringing of the suit. The 
Court of first instance holding it to be 
barred dismissed the suit, The PlaintiUa 
appealed. 

Tne suit was brought under the follow¬ 
ing circumstancea :— 

One Ouru Charan Sen died intestate 

(]) 12 M. I. A. 244 (1868). 

(2) 7 M. I. A. Srd (18.6!)) 

(8) 6 Vfsey <12 (1801). 

(4) 11 Bhiih 187 (1837). 
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on the 12th November 1872 leaving his 
widow, Sirat Kumari, and .‘1 sons, namely 
Bani Madluib Sen, Mon I Madhnlj Sen 
and Chonni Lall Sen. Chooni Lall died 
on the 2nd ^November 1881, leaving a* 

widow and several sons of whom the 

• 

eldest was one Neinyo Charan Sen. A 
deed of declaration was executed on the 
30th June 1891’in favbnr*of Sirat Ku¬ 
mari by Bani Madhob and Moni Madhub 
and by that deed it was declar'd that 
Sirat Kumari was .at)Solutely seif cd and* 
possessed of the pioperty in dispute 
and that she having called upon Bini 
Madhub and Moni Madhub to hand over 
the management of the property, they 
made it over t(» her. Numyo Cliatau 
Sen was an attesting witness to that 
deed. Sarat Kuioaii executed on the 
ISth Jaiuniiy 1S9J a convcy.inco of the 
prof'city in fiispn*ip m f,ivo\>r of Biui 
Madliu'', Ills wife, .Ki'ita Mom !>'■', uil 
his danghicr-in law, S.ii.iha Snnd.ui O.isi, 
appointing tlicni and convening 

tlio properl}' to thcni s.ilijeci to the 
trusts for the pei fOrmaneo of tiie wor¬ 
ship of cerlain id,ols n.lined in tlie in¬ 
denture of c inveyanco. Sirit Kiinrui 
died on the 18tli November 1892. 

Tn 1800 all ihe sons of Chooni Lall, 
except Nemye Clnuan, instil,iitcd a suit in 
the High Coin!, h.'ing Sidt No. 882 of 
1800, lor the [lossession t/f their .'dine 
ill the above firop.'rlj and for mher 
iciitf'". 'I'he Defendairts in 'liai, sint at 
first, were, Bani Madhub, Moni M nlhuh, 
Niito Moni, Sar.ida Snndari and N“in}e. 
During the peiideney of that litigation 
bulb Bani Madhub and Moni Mad hub 
dual and their hoira and repiGsentatives 
were brought on the record. Tlio IMaiii 
till's in that suit staled In their pldiu 


that the properties belonged to Guru 
Charaii Sen, who was po8.se88ed of them 
up to the time of his death, subject to 
the worship of 2 idols, being private Idols 
no one outside having any interest or 
concern in their worship. On Guru 
Chajan s death liis 3 sons succeeded to 
the possession of^ the properties in dis¬ 
pute anel to the shebaifship, Siirce tlio 
execution of tlio Indenture of Corrvey- 
unce dated tho ,18ih January 1892 they 
had been cxohuhd from the use and 
enjaymeiit of the above properly. It was 
alleged that the deed of declaration was 
executed in order to save the said pro¬ 
perty from Ihe hands i/f the creditors of 
Bani Madhub and Moni Madhub who h.ad 
become lieaviiy involv'd in debt. J'he 
chum of the IBajiitilTs i,, that suit was 

supported b} the liens of Mold Madhiih 
hut w is’stroiigly lexistcd 1} tlic heirs of 
Bn.! Midhiio, tile really eoiitesiing De- 
feiuhui s, I lieir eoni eulimi was tliat the 
juopiity ! elon;. ed in Sual Iviimari, wlio 
was sei-ed of it ai'^olutely, and not to 
(mill (_ iiaix.ii, a' the time of his death. 
One of the issues in tlio ease laised at the 
instance of the lieirs of tini M idlmh, as 
heiweeii tlnmi,-cites and the heirs of 
Moni M (.lime, -was wiielher tlio latter 
Wire inli'led to any deelaiatfon or 10116 .“^, 
.'uid if ... 1 , iliL'ii wlii-iher tliey could 
obtain sin ,1 deci .I'.i.'imi wi limit giving up 
1 he ht ludin, tt'ceii I'd l.y them Hender¬ 
son, J, wliojieaid tin; case by his judg¬ 
ment ptoiimineed on the 20 April 1903 
held that the properly belonged abso¬ 
lutely to Guru CIruaii Sm at the time 
cl his (leatli, decreed tlm claim of the 
riaiiitills ill that suit and dei.'.laied the 
iitirs of ?iIo!ii Midliub Sm, the Plaiii- 
tifi’s in the picpfiit aclion, entitled to a 
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^rd share in the property. The heirs of 
Bani Madhub appealed from that deci¬ 
sion and tlie Appellate Court on the 
22nd February 1904 upheld the judg¬ 
ment of Henderson, J., except so far as 
it related to the heirs of Moni Madhub. 
That portion of the judgment of the 
lower Court was upset on the ground 
that the action being virtually one of 
ejectment, the heirs of Moni Madhub 
were not entitled to got decree for 
possession as against their co Defendants, 
or any other decree. 

The heirs of Moni Madhub there¬ 
upon, brought this action on the 11th 
November 1904, against the heirs of Baiil 
Madhub and Chooni Lall. Bodilly, .1., 
befdie whom the case came on dismissed 
the suit on the question of„ limitation 
delivering the follow! ig judgment.:— 

RoDli.iiY, J —Tills is an action brought 
by the Plaintiffs to obtain a declaration 
of the share in certain propeny, which 
he alleges to be joint family properly, 
for partition, mesne-profits and other 
reliefs. 

For the purpose of this judgment, it 
is only necessary that I shouhi very 
briefly deal with the facts as they have 
been very fully doilt wiMi in the judg¬ 
ments of Mr. JuslicQ llendorsoii and of 
the Court of Appeal to both of which J 
shall have later to refer, and they arc 
not of importance in deciding the point. 
I now, have to consider, winch is in the 
nature of a preliniiuary objection, that 
no action will lie, inasmuch as from the 
pleadings it appears, tliat the action is 
barred by the Lirnitaiioii Act. 

One (iurii Chaiaii Sen died in the year 
1872 leaving a widow, and three sons, 
Banl Madhub Sen, Moni Madhub Sen 


and Chuni Lai Sen. The present Plain¬ 
tiff’s are the descendants of' Moni Madhub, 
and tne Defendants are the widow and 
the descendants of the other two 
brothers. 

Guru Cliaran was, during his lifetime, 
the owner of considerable immoveable 
property in this city and elsewhere, but 
ho got into pecuniary difflcnlties and it is 
alleged, that for the purpose of protect¬ 
ing his p’roperty from the hands of his 
creditorH, he dealt with his properties in 
various ways, which are very particular¬ 
ly dealt with in the judgment of Mr. 
Justice IleiiclerHon in the suit of Goviiid 
Chunder Son v. Srimutly Nettonioni Dasi 
and in the appieal from that judgment 
to the Court of Ap])cal. That was a 
suit by the descciidarils of the youngest 
btoflier, Ciiiini Icil S:ii, in ejectment In 
respirc* of I lie [>roperlio,s now in dispute 
and for a declaration as to their rights 
and shares. The I’i.aiiit id's succeeded and 
were held entitled to a five-sixth share. 
In that suit the present PlaiuttfD were 
made Defendants and iii their written 
statement tliey supported tlio claim of 
the Plaiiitifl's and asked that a declara¬ 
tion shculd tie made in tlieir favour, that 
they wore also entitled to a share in tlie 
di.sputed pioperties. Tiio learned Judge 
made a decree in their favour declaring 
that they were entitled to J- share in 
the disputed properties, This portion of 
the decree was, however, set aside by 
tlio Court of Appeal on the ground, thal; 
inasmueb as tlie action was one in eject¬ 
ment and not a partition suit, relief 
could not be given as between two co- 
Defendants and tlieir Lordships said that 
the pre.sont PlaintifFs must, if so advised, 
bring a separate action to establish their 
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the expiration of every six months and 
to take a receipt frflm me of all papers 
and documents and other things and f»f 
all moneys that might be made over 
and paid to m& by my said attorney. 
And I also authorise my saij attorney 
to appear for me in the High Court of 
Judicature at Fort, William jn Bengal 
in all its several jurisdictions Insolvent 
Court, Small Causes Court and Police 
Courts of Calcutta and other places, in 
the offices of the Board of Revenue of 
the Presidency Commissioner and other 
Commissioners and the Commissioners of 
Police Calcutta and elsewhere and the 
Municipality of Calcutta and other places 
and Collector or Collectors of Calcutta 
and other place.s Registrar and .Sub Regis¬ 
trar of Assurances of Calcutta and other 
places and to attend^ to the registration 
of any document or documents for me 
and in my name as such administiator 
as afoiesaid. And also for me and in 
my name as such admini.strator as afore¬ 
said to sign Warrants of attorney, Retain¬ 
ers, and Fakalatnamas and to appoint 
Barristers, Ar.torneys, Vakils, Pleaders, 
and Muktears. And also to sign plaints 
written statements verifications thereto, 
petitions, affidavits tabular statements and 
other papers and writings which may be¬ 
come necessary. And I also authorise 
my said attorney to represent me as such 
administrator as aforesaid in any action 
or other proceedings which bo may con¬ 
sider necessary to institute and to appear 
for me in any action which may be ins¬ 
tituted against me as such administrator 
as aforesaid and to defend the same or 
if he shall be advised or think proper 
to suffer judgment to be had or given 
against me by default or otherwise. And 


also to enter into make sign seal ex¬ 
ecute deliver acknowledge and perform 
any contract agreement deed, writing or 
thing that may in the opinion of the 
said attorney be necessary or proper to 
be entered into made signed sealed ex¬ 
ecuted delivered acknowledged or per¬ 
formed for effectuarfiiDg the purposes 
aforesaid or any of them and for all or 
any of the purposes of these presents to 
use the name of me the said Jain Sirdar 
Alilri as such administrator as aforesaid. 
And generally to do execute and perform 
any other act deed matter or thing what¬ 
soever which ought to be done executed 
or performed or which in the opinion of 
my said attorney ought to be done ex¬ 
ecuted or performed in or about anj*' 
concerns engagements and business of 
every nature and kind ,^oever in connec¬ 
tion with the estate of the said Sitab 
Chaiid Ahiri, deceased, as fully and effec¬ 
tually to all luteuts and purposes as I 
myself could do if I were present and 
did tlio same iu my pro[)er person it being 
my Intent and desire that all matters and 
things respecting the same shall be under 
the full management and direction of the 
said attorney. And for the further 
better and more effectually doing effect¬ 
ing executing and performing the several 
matters and things aforesaid, I hereby 
give and grant unto my said attorney 
full power and authority from time to 
tiwie to appoint’one or more substitute 
or subsiitutes to do execute and perform 
all or any such matters and things as 
aforesaid and the same substitute or 
substitutes at pleasure to remove and to 
appoint anotlier or others in his or their 
place or stead and all and whatsoever 
my said attorney or his substitute or 

41 
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substitutes shall do or cause to be done 
In or about tbo premises I as such 
administrator as aforesaid for myself my 
heirs and assigns covenant with the said 
Bisseswar Das Pagulia his executors and 
administrators to allow ratify and con¬ 
firm, And it Is further my intpnt and 
desire that this power of-attorney shall 
continue to be and remain In force until 
the money due to Bfisseswar Das Pagulia 
is fully paid and satisfied. In witness 
whereof the said Jain Sirdar Ahiri hatu 
hereunto set and subscribed his hand 
and seal this fifth day of August one 
thousand eight hundred and nineiy-eight.” 

Ml'. S. P. Sinhii (with him Mr, 
Ach'irya) for the Appellant cited the 
following authorities: Bennett v. Cooper 
(2), In re Parkinson.{^), Abbott v. Stuit- 
ton (4), Desai’s Uegistration Act (-drd 
Ivin.), p. Ill, tlbose on Mortgage, p. 2.'i0, 
Holm wood’s liegistra'ion Act", p. Hid, 
NiijihiiUa V. Nvsir (1) did not apply 

Mr. A. Ckiiudhuii (with him J/i. 
Mehtn) for the 2nd liospondent contend¬ 
ed that the document in its terms did 
not create a charge and that the pro¬ 
visions of the Staijip and Registration 
Acts (secs. 21, 49 and SO) not having 
been complied with the Instrument could 
not operate as a charge. 

Mr. A. N. Chamlhuii for the 1st 
Respondent not called upon. 

The JunoMicNT 01’ TIIK Court was as 
follows 

Macucan, C. .1.—The oidy question we 
have to decide upon this appeal is 

(1) T. L. 1!. 7 iM. 100 (isoi). 

(g) i) IVftv.in 002 (1 SUi). 

(2) ]:i;L T 2(1 (180.0). 

(1) '! .Ii). iui4 Lat. 000 , " li, 

•iS'! (1840) 


whether the polvor of-attorncy of the 
5th of August 1898 created a charge 
on the properties generally referred 
to in it, securing to the applicant’s 
husband, whose representative she now 
, is, certain moneys whioh she says were 
advanced for the purposes of the estate. 
I am doubtful, looking into the language 
of the document, whether it constitutes 
an equitable cliarge, seeing that any 
money to be received liy the attorney 
in whoso favour the power was given was 
to bo paid not to himsolf but into tlio 
Bulk not in his own name but in the 
name of the petson giving the power. 

I will, however, a,ssuiiie in favour of tlie 
Appellant tliat I lie document did con¬ 
stitute an equitable charge in favour of 
the person to whom the power was given, 
but even then, the want of registration 
in compliance with the provisions of tlm 
Rogi.stratioii Act is final to ihi; I’laiiitiir's 
case. It iH ipiilc clear under sec. 17 if 
that Act lh.it if the document was one 
which purported to alt'ect, or to create 
any interest in immoveable property, it 
was bound to bo registered. .Sec. 49 
says that " No document required by 
sec. 17 to be reglstorod shall affect any 
immoveable property comprised therein, 

. . . unless It has been registered in 
accordance willi I lie provisions of this 
Act” When we look into the cirenm- 
staiicpR of lliii case, B ap[)Gat8 lhal the 
diammciit in ij.icstinn lias not lieeii r.'gis-- 
tered in C' liipli.iiii with llie p,rov(doiis 
of tin' Aid. 'It was admittedly stamped 
only will till' stamp required fora power 
ofattori.'y and not f.ir a docnni'nit 
eii'ating .an eipiilablc ehargo and it was, 
apjiarcntly, so presented to the register¬ 
ing (friiar. If It was an cqnitalde charge 
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It Is quite clear .that it ought to have 
been entered in Book T, and certain parti¬ 
culars which are compulsorily required 
by sec. 21 of the Act relating to immove¬ 
able property ought to have been furnish- 

*• 

ed. Sec. 21 says that “ No non-testa- 
rnentary document relating to imrnove- 
able property shall be accepted* for regis¬ 
tration unless it contains a description of 
such property sufhcient to identify the 
same.” That was not tho case here— 
there was no such description—and in 
point of fact tho document was entered 
not in Boek T, which is a register of non¬ 
testamentary documents lelatiiig to ini- 
moveahlo )'■roperty imt was entered in 
Book IV whicli is a Miscell.ineous llegls- 
ler. 'I'he c.ise of Ni'jihiiUii .IJulh' v. 
A'nsir (1) is akin to tlio picscnt. 

l^pt, to my mind, it is siiilieient to say 
that tho document was not registered in 
accordance with tho provisions of tho 
Act and, therefore, under see. 10, it 
could not ali'oet any immoveablo pro- 
perty comprised therein. I, therefore, 
think tliat tiio view taken by Mr, Jus¬ 
tice Chitty is quite correct and this ap¬ 
peal must bo dismissed with costs 

IIaiunoton, J.—I agroo. I will only 
adtl the observation that the fact tliat 
the parties accepted tho document with 
an endorsement showing that it liad not 
been registered in Book I, and tho fact 
that no leave was obtained .under sec. 00 
of the Probate and AdmliVstration Act 
lead to tho conclusion that •the parties 
did not intend to create a cliarge by 
the document which was executed. For 
these reasons I think tho appeal should 
bo dismissed. 

Fletgukr, j —I also agree. 

(1) I. L. R. 7 (Jal. lyti (1831J. 
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J/r. G. K.’Ghose, Attorney for the Ap¬ 
pellant. 

Afessrs. Bonnerjee and Haidar and Mr, 
M. K, Bose, Attorneys for the Respon¬ 
dents. 

A. N. C. Appeal^dismissed. 

[CIVIL APPELLATE JURISDICTION-] 

ArpEAij from Orkiinal Civil Jurisdiction. 
No. 33 OF 1907. 

• Rajhbhwab Mullick,* 

Maclean, C. J. Plaintiff, 

Mitra, j. Appellant, 

AV^oodroffe, j. J- V . 

1007. CloFFswAR Mullick and 
20, December. another, Defendants, 

^ lu’Hpondeiits. ^ 

////((»'.' /(fc - —//(’I t'li/'inj .■•hchail- 

ship — iSlohatlshp, rjUddy of disposal by 
Will -I'sayii — Family cosiom. 

Held by ^Iaclkan, C. J,, and Mitra, J. 
—/n the absence of any local usage or 
fatnily custoin and where no case of neces¬ 
sity or deal henefil to the idol has been 
made out, a shebait of a private debutter 
IS not entitled to dispose of his office of 
heieditaiy shebaitship by his* Will, 

Mancuaram V, pRAN.SANKAR (1) dis¬ 
sented from. 

Held by AVoodroffe, J. — That the 
question of usage elid not affect the matter 
and that the office of shebaitship could not 
be alienated by Will. 

• This was an ilppeal from the judgment 
and decree of Chitty, J., dismissing the 
Plaintiff’s suit, 

The suit was for tho construction of 
tho AVill of Lalit Mohan Mullick, doceas- 
(1) I. L. R. 6 Bom. 298 (18S2). 

HtKi'oHi'Fu’s NOTc —For judgment of lower 
Couit, vide 11 C. W. N. 782. 
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ed, and for ascertainment of the rights 
of the parties thereunder, for a declara¬ 
tion that the Plaintiff was entitled to 
the turns of worship of the Thakur, 
Sree Sree Radha Gobind Jew, which was 
of the said Lallt Mohan Mulllck and 
to the custody of all jewels, articles, 
etc, belonging to the said Thakur, 
established by one Chltra Dasseo by an 
ekrarnama, dated the 13th Jaista 1227 
with a postscript thereunder, dated the 
17th Falgoon 1228. 

The facts of the case together with 
arguments of Counsel and the judgment 
of Chitty, J., dismissing the riaintiff’s 
claim have already been fully reported 
and will appear from 11 C. W. N, 
y. 782. 

The Plaintiff appealed against the 
decision of the lower Court. 

Mr. Garth (with him Messrs. B. 
Chakravarti and B. K. Lahiri) for the 
Plaintiff-Appellant pressed the points 
relied upon in the lower Court. 

Mr. Sinka (with him Mr. B. G. Mittei) 
for the Defendant-Respondent, Gopessur 
Mulllck, not called upon to reply. 

The Judgments of the Couut were as 
follows;— 

MAOGEtAN, C. J.—The question which 
arises on this appeal is a very short one; 
and, I think it may be properly stated 
thus, whether Lallt Mohan Mullik, who 
was the shebait of a certain idol was 
entitled to deal with it by his Will as 
he purported to do. 

It appears that the endowment of the 
idol was created many years ago by the 
Will of one Chitra Dasi, and eventually 
the said Lallt Mohan became the shebait. 

He purported to bequeath by this Will 
the shebaltshlp after his death, first to 


his widow, and then to his nephew, Rajes- 
war Mulliek, the present Plaintiff. Lalit 
Mohan died ; and, Rajoswar now brings 
this suit to have it declared that he is 
entitled to the shebaltshlp. He is op- 
‘posed by his biother, Gopeswar Mullick, 
who says that Lalit Mohan had no power 
to beiiueath the s'aebaitship by his Will. 
That is the whole question in the suit. 

No doubt, there are cases and author¬ 
ities'for the proposition that s. shebait 
may by an act inter vivos, alienate the 
shebaitship; but I think I am fairly 
stating the result of those cases when 
I say that sucli alienations are not 
regauied with much favour, and that 
somewhat special circumstances must 
exist to support them. I need not go 
througli the aiulsorities wliich I think 
substantiate tliat proposition. Rut all 
of them relate to alienations inter vivos, 
and with tlie exception of one authority, 
to which I will refer in a moment, there 
is none for the proposition that a shebait 
can by his Will bequeath the shebaitship. 
On principle I do not see how ho can 
do so; for, the question at once arises, 
what has he to bequeath or alienate 
under his Will ? A shebait is a manager 
or a (/Mast trustee for the benefit of the 
idol. His office endures only for his life : 
his Will only comes into operation on 
his deatli. What is, there then for him 
to alienate by his Will ? Nothing. In 
the case of Mancharam v, Pransankar 
(1), on which the learned Counsel for the 
Appellant relies, the alienation no doubt 
was by Will: but tlie learned Judges 
seem tc have proceeded on the view, that 
because in certain oases there njay be 
an alienation by a shebait by act inter 
(1) I. L, U. 6 Bom. 298 (1882), 
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rights and that the present Defendants 
would be at liberty to raise any defence 
that might bo available against them and 
which were not available as against the 
Plaintiffs in the^former suit 

The Plaintiffs’ present action is to os-’ 
tablish those rights. After the case had 
been opened by the. Counsel fof the Plain- 
tifFs, Mr, S, R, Dass, the Counsel for the 
Defendants, Mr. C. R. D.iss raised a pre¬ 
liminary objection that Inasmuch /Is by 
para. 22 of the plaint, it Is admitted 
that the Plain.'llis were dispo.ssessod on 
ISth January 1^92 ; and as the present 
action was not started until 14rh Novem¬ 
ber 1901, more tiian twelve years had 
elapsed from the efispo-ssession and the 
bringing of the action and the claim is 
tiarrod by sec. 9 of rhe Llmitalion Act. 

Mr. S. R. Das'*, on behalf of rhe Plabi- 
tilfs. 111 answer to I ho otijeefion, says that 
iuasmncli as the judgment of Mr. Justice 
Henderson was giv.'u m favour of the 
prHSfuit Plaiuti'fs on 2 »rh April 19().3, 
tliat t here was a sa'isfactiopi of tlio Plain¬ 
tiffs’ present cause of action at tfiat 
time, and that liaving regard to the deci¬ 
sion of tiie Privy Council, in the case of 
Mn<‘samiit Ranee Su- novioi/ee v. So&hee 
Mukhee Burmonia (1), wlien that deci¬ 
sion was reversed a new cause of action 
arose at tlie date of the reversal, and 
alternatively, he says tliat, even if a new 
cause of action did not arise, still the 
statute did not run againsf,, lilr clients 
dining tiie time tlio dcciee in tlieir 
favour lemaiuod iinrevcr.sed, wlilch was 
not, until 22nd February 19(34, and that, 
therefore, bo is in time. 

Mr. S. R Dass lias cited in bis argn- 
meiit several cases in addition to the 

(n 12 M. 1. A. 244 (1808) 


one f have named above and notiolbly 
amongst- them, are the case of Bassu 
Ku'ir v. Dhnm Singh (5), and the case of 
•Dindoynl Paramanick v. Radha Kistori 
Dabee (C) and several others, but I think 
that they, are all distinguishable from 
the present case and I will deal with 
them briefly later on, as I think, they 
should be only dealt with as being subsi¬ 
diary to the first point and only arising 
in case I am wrong In the decision, to 
whicli I have come in respect of that 
point. Tne point l“, was the decision of 
Mr. Justice Henderson a decree In a suit 
between two parties to tiie suit who 
would lie iiound by his decree. I do not 
think it was A decree Is defined in soo. 
2 of the Civil Procedure Code as being 
“ tiie formal e.tjiression of an adjudica- 
tif)n upon .any right * claimed ” “when 
such adjudicatiltn ” “decides the suit” 
and a decree iioldcr is said to he “ any 
person in wliose favour a decree or order 
capable of execution has been made.” 

'riie Court of Appeal having held that 
inasmuch as the suit, in which the decree 
was passed, was a suit In ejectment, Mr. 
Justice Henderson’s, judgment cannot 
stand, it. being a decree as between two 
CO Defendants, tlicy have held,, in my 
opinioii, that tlie decree is not a valid 
decree and is one, that Mr. Justice 
Hendsrson had no jurisdiction to make, 
and tliat it is not merely a question of 
lii^ wrongly having adjudicated as be¬ 
tween the parties, for in the case that 
he had before him, being one in eject- 
meiU, tlie mete fact that one Defendant 
r.iises an issue in his written statement 
against another Defendant, does not make 

(P) I. L. R. 11 A11,47P. C. (1888). 

(6) 8 B. L. R. 536 (1872). 

42 
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it a “ suit ” as between those parties 
which the Court has jurisdiction to try, 
and therefore in my opinion, the decree 
was ullfa vires. 

The cases in Mussamat Ranee Surno- 
mnyee v. Soshee Mukhee Burmonia{l) and 
Bftssu Kuar v. Dhum Singh ( 5 ) that 
have been quoted by the learned Counsel 
for the Plaintiff, in my opinion, do not 
apply to this case, even if I am wrong 
in the coujlusion to which I have just 
come, for the question in both these 
cases which are the leading cases in point, 
was—did the decree or order for the 
time being in force, “satisfy ” the Plain¬ 
tiff’s cause of action 2 

In the case in Mussamat Ranee Surno- 

** 

mnyee v. Soshee Mukhee Bwmonia (1), 
the facts are shortly these :—The Plain¬ 
tiff was a zemindar and she granted 
putni taluks to the Defendants who 
failed to piy their rents, and consrq n'lit- 
ly slio p »t, up tlie t.iluk for s.ala \inder 
the regul.ition then in force, the pur¬ 
chase price greatly exceeded the amount 
of rlie rent due and she was paid in full 
the amount of the rent due. The sale 
was eventually set aside on the ground 
of irregularity and she had to refund the 
amount of the purchase-price to the pur¬ 
chaser, she then sued to recover the arrears 
of rent and it was held that the cause 
of action accrued at the time, the sale 
was set aside and that she could not 
have sued for the rent before, as she had 
chosen to adopt the procedure under the 
Rengal liegistration Act VIII of 1819 
and although the sale was held to be 
morbid, owing to an irregularity still 
until it was set aside and she held the 

(1) M. 7. A ‘>'H (18(58). 

I r, It 11 All -17 I’, r (ISS^^) 


proceeds of it and “ she was in the posi¬ 
tion of a person whose claim had been 
satisfied and that the suit might have 
been successfully met by a plea to that 
effect ?” 

In the case reported in Bassu Kuar v. 
Dhum Singh (5), the same principle is, 1 
think, applied. The Defendant In that 
case owed money to the Plaintiff on an 
account stated, and an arrangement was 
-come to between them, that the Defend¬ 
ant should sell certain land to the Plain¬ 
tiff, and in respect of the purchase-price, 
should give credit for the amount due 
from him to the Plaintiff. 

The Defendant refused to complete his 
bargain and a suit for specific perform¬ 
ance having been brought, failed, although 
it succeeded In the Court of first in¬ 
stance. In an action for the money due 
on the account stated instituted after 
the decree in the suit for specific per¬ 
formance had been set aside, the Defend¬ 
ant desired to avail himself of the defence 
of the statute of limitation, but unsuc¬ 
cessfully, for the Privy Council held that 
whilst the contract was in existence be¬ 
tween the parties, the Plaintiff was in a 
position of a person whose claim was 
satisfied and he could not, during that 
time, have sued to recover the money. 

There are other cases that have been 
cited to me, but they do not in my 
opinion, vary the principle that has been 
laid down by the Privy Council in these 
two cases, t e., that ic is only where as 
between the two parties to a suit tiie 
claim has been satisfied in such a way 
that a plea to that effect would be a brr 
to the action, that the starute of limita¬ 
tion ceases to run. 

I L R. 11 All. M V C. (188S). 
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In the present case there was, in my 
opinion, no sucE satisfaction. AH, Mr. 
Justice Henderson did, was to make a 
declaration as to the nature of the Plain¬ 
tiff’s rights biat no execution could have 
issued on such declaration and the Plait].- 
tiff was not in the position of a decree- 
holder within the provisions of se •. 2 of 
the Code of Civii Procedure. lie miglit 
have brought an action for partition as 
he has done now, and the fact, tljat he 
had obtained the deciaration from Mr, 
Justice Henderson could not, in my 
opinion, have been pleaded in bar of such 
suit, and therefore it does not come with¬ 
in the principio of the cases relied upon 
by the Plaintiffs. • 

The second point raised by tlie Plain¬ 
tiff's as to there being a period between 
the time of the decision of Mr. Justice 
•Henderson and its reversal by the Court 
of Appeal, during which the statute did 
not run, depends upon the same prin¬ 
ciples and must fail on the same grounds. 

I, therefore, hold tijat this action is 
barred by the Limitation Act and must 
fail. The Defendants who appear, will 
have costs on scale No, 2, including the 
reserved costs 

From the above decision the Plaintiff’s 
preferred this appeal. 

Mr. Oaith (with him Mmis. S. R. Dus 
and A. N. Chaudhuri) for the Appellants. 
If the period between the date of the 
judgment of Hendersoiij J,, and that of ^ 
the appellate Court reversing the judg¬ 
ment so far as we are concerned, be ex¬ 
cluded, then we are in time. We were 
declared entitled to a |rd share by the 
judgment of Henderson, J., and so long 
as that judgment stood our claim to a 
share in the property was satisfied,—the 


question before the Court being sub¬ 
stantially the same as the question of 
our claim now ; Mnssumit Ranee Swno- 
vioyee v. Soskee Mulchet Bwmonia (1), 
Dmdoyal Paramanick v. Radha Kissoti 
Dabee{Q), li issu Kuar v Dhura Snigh (5), 
Subba\au Nayudu v. Yagnna Puntalu{7}, 
Swjiram Mai wn i y. R irh indeo Pei sad 

(8) I was not sleeping upon my claim 
Can it be said tliat I was not prosecuting 
ray claim brnd fiieA Pran Nath Roy 

• Ck wdhwy V. Rookea Begum (2), As 
long as Henderson, J.’s judgment re¬ 
mained in force I was precluded from 
raising thrt question in another suit 
Oobtnd Ch. Konndoo v. I'uiuik Ch. Bose 

(9) , Shadal Khan v. Aininullah Khan 

(10) Any attempt, to do so would have 
been met \Mtli tlio answer that while tTiat 
judgment stood every one was bound by 
it. Ir wlis not untif I was freed by the 
appellate Court judgment that I could 
start a fresh litigation. 

Mr. Sinka (with him Messrs. C. R Das 
and B. C. Muter) for the Respondents.— 
To bring the case under sec 14 of the 
Limitation Act bond fide prosecution of 
the claim in a Court whiijh is unable to 
entertain it has •to be shown. In the 
present case the Court was competent 
to entertain It. Moreover -the benefit 
of sec. 14 cannot be claimed unless it is 
expressly pleaded Jogeshwar Roy v. Raj 
Narain Muter {l\). It must bo shown 
that the result of the Appellate Court 

(1) 12 M. I. A. •244 (ItjGS). 

(2) 7 M. I A. 367 <185tt). 

(6) I. L. «. 11 All. 47 1’. C. (18S8), 

(6) 8 13. L. R. 536 (1872). 

(7; I. L. R. 19 Mad. 90 (1896), 

(8) 1 C. L. .1. 337 at p 343 (1905) 

(9) I, L. R, 3 Cal. 146 (1877;. 

(10) I, L. R. 4 All. 92 (1881). 

(11) I. L. R. 31 Cal. 195 at p. 201 (1903). 
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judgment was the creation of a now obli- 

« 

gation or a new right, [^uto Pei shad 
Roy V. Gopal Das Butt (12), IF. Skenff 
V. Deno Nath Mooketjee (13), Biitna Moyi 
Dassi V. Ruina Moyi Chowdhw am (14), 
Mahomed Majid v. Mahomed A^han (1d)J 
In this case a* new cause of actian did 
not arise on the reversal of the judgment 
of Henderson, J. That judgment was 
not a satisfaction to their claim since it 
did not give them all that tliey wanted. 
The plaint must contain demand of relief 
(secs. 48 and 50), and a Defendant can¬ 
not claim a relief. It is only in a set off 
that a Defendant can be said to prosecute 
a cla’in llafizunessi Khatuin v, Bhy<ali 
Ch. D^is (10), Isstuee Dasser v. Abdool 
Khalak (17). 

Mr. Gaith ill loplv. 

C. A. V. ' ' 

« 

c 

The Judgment of the C/ourt was as 
follows ;— 

Maclean, C. J.—The only ijuestion we 
have to deal with on this appeal is 
whether the suit is barred by limitation. 
The facts of the case, so far as are 
material, are as ^follows : It appears that 
In the year 1890, the jous of one Chuni 
Lall Sen, instituted a suit in this Court, 
being Suit. No, 882 of 1890 against, 
amongst others, the present Appellants 
or their predecessors In-title and the 
present ilespondents or their preJeoes- 

Bors-in-tltle , and the object of that suit 

« 

was to have their shares ascertained in 
certain property, for pocsession, an ac- 

(IJ) 1. L R. U C.il 'J'- . ' rj. (IfeSL'). 

(Itij I. J. R L'iil. (isfc:;. 

(14) I. L. H. . ' Cal. i'll (IM.'.). 

(15) I. L. R. ''.d. t>05 ir895) 

(16) 16 C. L. It. 2i4 (I8b.l). 

(17) 1. L H. 4 1 al, 115 11878). 


* 

count and incidental relief. The present 
Appellants are the sons and heirs of one 
Moiti M.idhab Si n, who was an original 
Defendant in that suit, but died during 
its penilency, ami the prerfent Appellants 
ware brouglit on tiie record as party 
Defendants in the place of their decea.‘-p<i 
fatlier fn that siiK, ap issue was raised 
as between theinselve.s and tlie sons of 
Uani Madhiib Sen, who weio the really 
contesting Defendants in that suit and 
wlio are the llespondents on tlie present 
appeal, as to whether tlie sons and heirs 
of Moni Madhub Sen were entitled to a 
Ij share in the premises selu doled to the 
plaint in that suit ; and ihey siip[iortcd 
the case of the I'laintiffs. It would 
appear from para. 17 (d the written 
staieinent in the present suit that this 
issue was actually invited ly and raised 
at tlie instance of the heirs and repre- * 
sentatives of llani Madliab Sen, the 
present Jtespondents. 'I'he position of ‘ 
the present Appellants in tlie previous . 
suit was the saniaas that of the Plaintiff's 
in tliat suit In tliat suit the present 
Ajipeliants and their motlier, Sreernutty 
Munjun Dasi, were declared entitled to a 
1 share in tlia schtduled jiroperty and 
entitled to obtain possession of the share 
to which they were held to bo so entitled. 
That suit was a long and expensive one, 
and was fought out with the result 1 
have stated , the Plaintiff's in tiiat suit 
^ being declaud /entitled to ^ ol ihe 
scheduled properties. i>y tho decree in 
that suit whicL is dated the 20th of 
April 1903, it was expressly declared that 
the present Appellants were jointly tn- 
titled to one-third part or share of the 
property in dispute and the present lies 
pendents were to deliver to them “quiet 
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possession of the shares of tiie said pre¬ 
mises (o which they havt) been declar¬ 
ed entitled as aforesaid.” No doubt, in 
strictness the^ present Appellants ought 
to have been transferred from tlje 
category of Defendants and joined as 
CO Plaintiffs. But, as now appeals, the 
issue I have refeited to, as to the rights 
of the present Appellants to a I share 
of the scheduled pioperty, was at the 
invitation of the piesent llespoiulents 
decided in that suit. Tiie piesent Kes 
pondents or thfir predecessors-in-titlo 
appealed against that judgment, and 
on the 2‘Jiid of February I'JOt the Ap¬ 
pellate Come t'onfiinied the decite in the 
main but set a.side the deerte so I'.o as 
it related to the {uestut Ap[iellaiits 
Wiiether the appellate Court would liave 
arrived at that conclusion if it had then 
known, as this Court now knows, that the 
([uestion as to the right to the oi.e third 
share was raised and decided in the 
previous suit at the instance of the 
present Kispoiidents or their predeces- 
sora-in-title, is, to say the least, (I say 
so because I was a party to the judg¬ 
ment) probably open to doubt But no 
doubt tbe decree was reversed and wo 
must deal with the matter on the footing 
of that reversal In this state of eircnin- 
stances, the learned Judge in the Couit 
of first instance held that the suit was 
barred : and the Plaintiffs tn the present 
suit have appealed. Their case is that 
their riglits must he taken t® have been 
suspended between the 20tli of April 
1903, the date of the decree in the first 
suit, and the 22nd of February 1901, the 
date of tbe reversal of that decree, and 
it Is conceded that if this period be 
excluded on the ground that their rights 


were so suspended, the present suit la 
within time. It is also contended that 
sec. 11 of the Limitation Act covers the 
present case. As to the latter print, we 
feel grave doubt whether the case falls 
within, that section, but it Is unnecessary 
to decide that poipt, as wo think the 
present Appellants are entitled to suc¬ 
ceed upon the other point. 

It is clear that under the decree of the 
20th of April 1903, the present Appel¬ 
lants with others were declared entitled 
to Jrd share in the property and that 
the [iresent IC. spoiidents were ordered 
to deliver u[) quiet possession to them of 
this share It is peifectly true t'uit that 
dicie;' was passed in a suit which y./rf 
the p'.siiimi of parlies may bo said not 
to liavo 1)0011 pioperly. framed. No doubt 
if the attention of the Court, when it 
fiassed that decree, had been called to 
this, it would, ill the circinustauces, have 
transferred the present Appellants from 
the category of Defendants into that of 
co Plaintifis It seems to us, however, 
that this was a decree which, so long as 
it stood undischarged, was suseeptihle 
of execution at the hands of the present 
Appellants, and whilst that decree exist¬ 
ed, it was uot open to them in the 
oirciiinstances to institute a fresh suit 
for the attahiineiit of the very object 
whieli had been successfully attained by 
them ill the previous suit. We think 
theiefore, in these circumstances that 
the right of the Plaintiffs to bring an 
action to recover the property was sus¬ 
pended between the 20ih of April 1903 
and the 22iul of February 1904, and 
that the case falls within the principle 
laid down by the Judicial Committee of 
the Privy Council in the cases of Mus- 
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samat Runee Sntnomoyee v. Hoshee Muk- 
hee Buimonia (1) and of Ptan Nath Roy 
Chowdhury V. Rookea Begum (2). It Is 
conceded that at the time of the insfitu 
tioii of the first suit, the PlaiiitiSa’ claim 
was not barred*. 

In this conneotloi) the language of 
Lord Eldon in Pulteney v. Wat ten (3), 
has some application: “If there be a 
principle, upon which .Courts of Justice 
ought to act without scruple, it is this;* 
to relieve parties against that injustice 
occasioned by its own acts or oversights 
at the instance of the party, against 
whom the relief is sought. That propo¬ 
sition is broadly laid down in some of 
tUn cases.” This view was approved of 
by the House of Lords in the Indim 
Company v. Campion (4). * 

For these reasons, we are 'unable to 

% 

concur in the view taken by the learned 
Judge In the Court of first instance. 
The appeal must be allowed with costs 
both here and in the Court below and 
the case must be remitted to be tried 
out on the merits if, after the contest 
which took place in the previous suit, 
the present Respoud^its think that there 
are still any merits to be discussed. 

Babu Subodh Chandra Mitter, Attorney 
for the Appellants. 

Babua Sarat Chunder Dutt and Ramesh 
Chunder Bose, Attorneys for the Res¬ 
pondents. 

J. C. M. 

A. N. C. 

t)) 12 M. I. A. 244 (1868). 

(2) 7 M I A. 367 (1859;. 

(3) 6 92 (1801). 

(4, 11 Wipb 187 (1837). 


[CIVIL APPELLATE JURISDICTION.] 

.Appeal from Appellate Decree 
No. 382 OF 1905. 


Brett, J. 
Sharkuddin, J. 
1907. 

Heard, 7 and 
8. January. 
Judgment, 

16; January., 


Matiwra Nath 
Chattopadhta and 
anr.. Defendants, 

. Appellants, 

V. 

Sib Chandra Bose, 
Plaintiff, Respondent. 


Fishery—Independent julkar—Proof—Na- 
uiynble riner—Survey 'map— Map for private 
purposes—Comparative valve. 


Unless a pet son can establish his right 
to a fishety independent of his tight to his 
estate he con hive no title to any such 
tight in a navig ible titer or any patt 
thei eof lying outside the bound tries of hts 
estate, 

What evidence is necessary to prove the 
gtant of an independent right of fishery 
in a navigable river discussed. 

Upon the documentary evidence rt was 
held that the lower Appellate Court was 
in ertor in finding that Plaintiff had 
proved an independent julkur. 


The presumption of law is that in the 
absence of evidence to the contrary, suivey 
maps prepared for public purposes by 
responsible office's of Government me en¬ 
titled to more leliance than maps prepared 
for ptivate purposes in a private suit. 

This was *an appeal preferred on the 
9th of March 1905, against the decree 
of L. Palit, Esq , District Judge of Zdlah 
Faridpur, dated the 13th of January 
1905, modifying that of Babu Amrita 
Lai Mukerjee, Munsif, 2nd Court, at 
Cbikandi, dated the 13th of May 1903. 

The suit out of which the present 
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appeal arose was brought by the Plaintiff 
to recover possession of his share (one 
anna) of fishery rights in a certain' por¬ 
tion of a river. ■ The Plaintiff obtained 
a decree and /.our sets of Defendants pre¬ 
ferred four appeais to the lower Appel¬ 
late Court. The Plaintiff’s case was that 
the portion of the river which was the 
subject-matter of the suit was part of 
the river known as Nadi Narikora alias 
Shore Nadi Narikora, of the^'a/Aif rights 
in which the Plaintiff and his co-sharer 
were the proprietors. The defence was that 
the jalkar in suit appertained to julkar 
mehais Ariel Khan. The case which was 
for decision before the District Judge 
will appear from paras. 4, 5 and G of 
his judgment which were as follows :— 

“The main contention on behalf of 
the Appellants is that the Plaintiff and 
bis co-sharers liave not a right of fishery, 
strictly so called, i e., a piofit a prendre 
in uheno solo, derived (this being a case 
t f the right of fishery in a navigable 
river) by a grant from, the State or by 
prescription; but that whatever right of 
fishery they had was one of predial or 
territorial fisheiy, dependant on their 
ownership of the subsoil and confined to 
the limits of such ownership. It is 
further contended that the right of the 
Defendant, on the other hand, is based 
on an absolute riglit of fishery in tlie 
wlude river (wliich is a navigable one) 
created by a grant from the State, such 
right Bubfisting even if the river changes 
its course and flows ovdr lands belong¬ 
ing to private individuals. 

“1 need not discuss in this case the 
question as to how far tlie grant by 
Government of tlie right of fisliery in 
a navigable liver (the bed of which 


belongs to the Government) continues to 
be operative when the river altera its 
course and Hows over land which is the 
private property of others, because, in 
this case, it is ground common to all 
the parties in these appeals that such a 
gran( is not affected by any such change 
in the course of the river. All the 
parties in these appeals are agreed that 
the right of fishery acquired in a navig¬ 
able river, independently of the owner¬ 
ship of the bed of the river, by grant 
or by prescription, is a right which 
continues no matter whether the river 
has changed its course so as to flow over 
the private property of other people. 
That being so, it is not necessary to 
enter into a discussion of this question. 

“ The questions that have to be con¬ 
sidered are' (1) Is the Plaintiff’s/u/iar 
right in'Nadi Narikora an iudepeudeut 
righ: of fishery in a navigable river, or 
is It a merely predial or territorial right 
confined to that portion of the river, 
winch flows over his laud ; and (2) what 
is the situation and extent of Narikora 
Nadi in which the Plaintiff has right 
of fishery ?” , 

The other factj appear from the judg¬ 
ment. 

Babus Lai Mohan Dai, Surtndra 
Chandta Sen, Di. Prtya Nath Sen and 
Babu Gitija Piossnnno Roy Chowdhury 
fur tlie Appellants. 

Babus Nd Madhub Bose and Harendra 
Nauun Mitt a for the Respondent. 

The Judgment of the Court was as 
follows :— 

The Plaintiff Respondent as part pro¬ 
prietor in two zemlndaries, Perguniiah 
Mahabatpur Bander Rhala AJouzah Mohul 
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Chur Haya Hissa 8 annas, Miidafat 
Bhowani Churn Rai, bearing'Toiizi No. 
21 of tlie Dacca Collectorate and No. 
5577 of the Faridpur Collectorate, and 
Pergunnali Mahabatpur Bhander Khala 
Mouz'ih Mohal Chur H.ay.i His.si 8 annas 
Miidafat Raj Kumar Rai, bearing yoiizl 
No. 17 of the Dacca Collectorate and 5574 
of the Faridpur Collectorate, brought 
this suit to recover possession of a j'^lkar 
or right of fishery in a stretch of liver 
whicli appears to lie about 15 or 10 lode.s 
in length and which he described as 
j'llhir Niri Kora Nadi otliorwise known 
as Sore Nadi Nari Kora—alleging that 
it appertained to hi.s zemindaries Nos 17 
and 2l, that he and his co-sharers had 
all along been in possession of it till the 
30th December 1899, wlicn they were 
diapossi'ssed by an order of life Oriininal 
Court under see. 145, Cr. P. C, dbclant g 
the principal Defendants to be in j) 0 ‘ ses¬ 
sion and confirming them in posscfson. 
The other shares in the filk'ii were alleged 
to belong to the pro fmmd Defendants as 
part proprietors with tiie Piaintitf in the 
two zemindaries. 

The Principal* Defendants denied the 
title set up by the PliflntifF. Tiny al¬ 
leged that Nari Kora Nadi never formed 
a part of afiy main or navigable river 
but that it was a liranch merely of tlie 
Piiddabati, and that this brunch had dried 
up. They contended that the jolhtr 
in suit was included in their Uidependent 
jtlkar meha', bearing Tonzi No. 501 in 
ihe Dacca Collecfoiate and No C301 in 
the Faridfcir Collectorate, that its name 
was Ilaniknsto JaUiina :aliik, that it 
was entered as • separate c.'^'ate in the 
Touzl Roll, iiearing a sadar jania for 
Rs 319 13-lu2, and that it lovertd ihe 


Ariel Klian river find portions of the 
Padma and Bhubaneswar rivers. They 
staled tliat the j tlkar claimed by the 
Plaintiff extend over 15 or 16 miles of 
the Ariel Khan river, ni^ was not In¬ 
cluded within the boundaries of (he 
Plain; iff’s two zemindaries. 

A large number of* iss'ies were framed 
but for the piirpo.se of this appeal the 
2iiJ ami 3rd issiie.s only are of import¬ 
ance. Tl.c fi.idings on tlie oilier issues 
"have not licoii contested. The decision 
of the 2-id issue depends on the decision 
of the 3rd issue. For the present there¬ 
fore it is only necessary to discuss the 
3rd issue, D is framed as follows ; 
“ whether the Plaintiff^ has his alleged 
title to the di*pitted jilkat.” The Plain¬ 
tiff’s title to N iri Km a if such a 

jilkar i)o 111 cxist-nco at present, is not 
denied iiy the pnncipal Defendants. Nor 
IS the right of ihe principal Defendants 
to ihe 10 ( 1 'pendent jil'ci', RimKrlsto 
.Jsik'tri.i, denied tiy i ho Pliintiff. The 
main questions raipiiring determination 
for llie decision of the issue were (1) 
what was tiie nature of the Plaintiff’s 
jalkai 'I Was it merely a territorial right 
of fisliery confined to the limits of the 
Plaintiff’s zemindaries, and as such one 
whicli would be lost should the stream 
in which it existed have dried up or have 
i'eeii (liveited to a bed outside tdie limits 
of the zcmiiidarios 1 Or was it a frau- 
.chisc or incurpnral right of fishery, (he 
Hiii'ject of an independent giant from 
(J iveinmcnf, wliTcli gave them a right of 
fishery in a .stream or river wherever the 
chaiino! of the si ream or river might shift 
to, and wliieli right was iiidcfieiident of 
any title to the bed of the stream or the 
adjacent soil(2) If the Plaintiff has a 
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right of fishery in a portion of tlie river 
over which the right in suit is claimed, 
does his right extend over the whole of the 
portion of the river in which it is claimed 
in the suit, or if*only over a portion, then 
over what portion ? 

In support of their claim the Plaintiff 
relied first on the Tesult .of •certain re¬ 
sumption proceedings taken by the Col¬ 
lector of Faridpur in 1860—the result 
of which was that the jalkat which 
the Collector then proposed to resume 
was released by order of the Divisional 
Coiniuissioner dated ilic 15th June 1861 : 
also on certain judgments in suits in 
which the Plaintiff’s fatlier, the piede- 
cessor-in-title of the pio 'uiind Defend¬ 
ants, and tlio predecessors in tiile of 
some of the piincipal Defendants were 
parties (Kx. 25, 26, 10, 20 and 21 ui the 
Court of llie Munsif). They also exa- 
niimt 13 wi'iie.sses to [irove that the 
reaches of tlie river in suit formed the 
Nari Kora jalkm. 

Tne principal Defendanfs ex irni.ied 23 
witnesses to prove tliat the portion of the 
river in which the Plaintiff claims the 
right of fiihery form a portion of the 
Ariel Khin river, that it was included 
in the fishery mehal which was settled 
with the aucestois of the principal De¬ 
fendants, and tliat therefore the Plain¬ 
tiff had no riglit, to if. They also ad¬ 
duced documentary eviiicnoe and relied 
on the suivey maps to Support their 
case. , 

The Munsif found that the portion of 
the river in suit was tlie Nari Kora river 
and ihar tlie Plaintiff had made out his 
title to the right of fishery' claimed in 
that portion of the river. He accord¬ 
ingly t;avo him a dcci-c for /r'< >s posses¬ 


sion against the principal Defendants 
with costs. 

On appeal the judgment and decree 
•of the Munsif were coirfirmed by the 
District Judge with this modification 
that it was to be stated, in the decree 
that plaintiff’s right was confirmed to 
one anna share only and the case map 
was ordered to be made part of the 
decree in order to show distinctly the 
limits of the Plaintiff’s jalkar and so to 
avoid future disputes. 

Against the judgment and decree of 
the District Judge on appeal the principal 
Defend ints have appealed to this Court. 
There are in all three appeals. No, 382 
of 1905 by the Defendants Nos. 1 and 2, 
No. 891 of 1905 hy Defendant No. i2 
and No. 959 ci 1905 by Defendant No. 
22. They, have beenteard together and 
the same arguments apply to all. 

Ill dealing with the appeal to his Court 
the District Judge has noticed in bis 
judgment that tlie decision of the case 
must depend on the determination of the 
two points which we have already men. 
Honed in this judgment as prising under 
the 3rd issue framid in the Court of 
first instance, and we think that In 
paras. 4, 5 and 6 of the judge’s judgment 
as printed in the paper-book of the ap¬ 
peal he has set out clearly and oorreoily 
the case which was before him for deci¬ 
sion. 

' III tlie first point be has come to the 
conclusion that the Plaintiff, has establish¬ 
ed his title to an independentyufiat right 
in the river Narikora, and on the second 
lie states that it being admitted on 
belialf of the Appellants that an Inde¬ 
pendent right of fishery In a navigable 
river is not effected by a change of the 

43 
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course of the ri?er, the Plaintiff has 
succeeded in establishing his title to the 
jalkar in suit. 

On behalf of the Appellants it has 
een urged that the evidence on which 
the District Judge has relied is not such 
as in law could support his finding 

r 

that the Plaintiff had established his 
title to an independent jnlkar, that he 
has not given proper consideration to 
the right set up by the Defendaids or 
properly understood the evidence on 
which it is based, that in estimating 
the value as evidence of the maps which 
were filed by both parties in the suit 
he has erred in law in drawing a pre¬ 
sumption favourable to the accuracy of 
a map prepared for private purposes in 
a private suit in preference *o the survey 
maps prepared under the au^ority of 
the Government, that he has suggested 
reasnis for dis-.tnistlng the accuracy of 
the survey map of 1859 GO wliich ir is 
impossible to sujjport or j'lstify, and that 
he has been misled in dealing with the 
evidence by the value which he has 
attached to th^it document. 

Neither from the* judgment of the 
Court of the first instance nor from that 
of the Cdurt of the first appeal have 
we been able to ascertain whether the 
stretch of river in which the Plaintiff 
in his suit claimed rights of fishery lies 

within the limits of the t^wo estates of 

• 

which he is a part proprietor. That 
stretch of river seems to be 15 or 16 
miles in length and the case for the 
Defendants as presenred to ns has been 
that a conside-able portion of that stretch 
of river lies ontsuie the territorial limits 
of the Piairitiff’ri estates Unless then 
ihe l’l,iinLi(t ' "iii 1 I’-.!,iO|I■i,ii,if On had 


a right to the fishery Independent of his 
rlghj: to his estates it is clear that under 
the law he could have no title to any 
* such right in a navigable river or any 
part of a navigable river lying outside 
tlie boundaries of his estates. In the 
case of Prosunno Coomar Sircar v. R>tfn 
Coonittt Pmeoey.flj’and-in the Full Bench 
case of Boii Das Mai v. Mahomed Juki 
(2) it Is clearly laid down what evidence 
is necessary to prove the grant of an 
Independent right of fishery in a navig¬ 
able river. 

Where fishery mehals, that is to say, 
rights of fishery in navigable rivers 
independent of the estates through which 
they pass, have been granted by Govern¬ 
ment, and where separate estates pay¬ 
ing separate revenue to Government 

have been created ct is usual to find 

/ 

some entry of such estate in the papers 
prepared at the time of the deceimiHl 
settlement. So far as the independent 
right of fishery claimed by the contest¬ 
ing Defendants ‘is concerned they have 
produced a copy of the entry relating 
to it in the Mabalwari Kegister of 
1857-60 and this entry shows that for 
the jalkar the revenue payable to Govern¬ 
ment was Us. 317-13-10^. 

The Plaintiff however has produced 
no such document and in suppoit of his 
title he has relied on the following evi¬ 
dence which the District Judge has 
accepted as sufficient to establish his 
title to an independent grant of fishery 
in a navigable river either inside or 
outside the territorial limits of his tsiaus. 

The first document is Ex. 25, a judg¬ 
ment in suit No, 15 of 1854 instituted 

(D I. L. R. 4 Cal. 63 (1878). 

1 I. I!. 11 Cal. 434 (]8b6;. 
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by Ananda Mohun Pal and others against 
the father of the Plaintitf and oO'ers 
for recovery of possession of fishery 
rights In Narlkora river on the allegation 

that it was a branch of the Padmabati 

•» 

river, and to have set aside an order 
passed under Act IV of 1840 declaring 
the Basil Defendants’(predecessors of the 
present Plaintiff) to be in possession. 
The Basil Defendants claimed the j'llktr 
as included in Pargana Mahabatpore 
Banderkola, the revenue for the jafkar 
being Rs 8-8. The suit was dismissed 
This judgment is relied on as establish¬ 
ing the title of the Plaintiffs to the 
jfilkir and as proving that even tlien 
the jilkir was claimed as an inde[)eiident 
j'llkir. The District Jndg.- has accepted 
it as proving these two facts. 

We are unable Vo agree with the 
District Judge that this document can 
be accepted as proving that the/a/iai' 
was claimed as an indeperdeut jiilkar. 
Even from the statement of the case 
as given in the judgment of the District 
Judge it is clear that the Defendants 
pleaded that the jalkai was one held 
iu connection with their zemiudari, and 
in our opinion the only possible meaning 
of this expression is that it was one 
dependent on the zemindari and includ¬ 
ed within it. The fact that the revenue 
of the fishery was separately set out in 
the settlement of the estate made by 
Government with the predecessors iu- 
title of the Plaintiff's, would be no indi¬ 
cation that the jalkat was separate or 
Independent from the estate. In deter¬ 
mining the Government revenue to be 
fixed for an estate the officers of Govern¬ 
ment had to take into consideration the 
profits from all sources iu each estate 


which the'proprietor was then deriving 
and to assess the revenue on the basis 
of those profits; and in cases where 
profits were derived from fisheries or 
other such like sources of income within 
the estate it is not unusuaJ to find that 

the Government revenue is calculated 

» 

on all separately, the total making up 
the revenue for the '.hole ea'a^e. The 
mere separate specification of the amount 
of revenue calculated on the basis of 
the profits realised from fisheriis within 
the estate could not be taken to be proof 
that there was a separate grant of a 
fishery independent of the estate. Nor 
is it reasonable to suppose that a person 
having indep-'tiiieut riglr.s to a fishery 
iirespec’ive of bis estate \voi>ld consent to 
liave lii^ s.-p,waie ’fa'a’e in that fi^heiy 
and the •reveoue due in respect of it 
amalgamated with his rights and the 
revenue of his landed estate. Further, 
if any such amalgamation of two sepa¬ 
rate estates had been made we should 
expect that some official record of the 
same would have been prepared which 
the Plaintiff could have^ produced in 
support of the rights he claims in the 
present suit. We think then that the 
document relied on neither proves the 
assection of an independent right by the 
Plaintiff’s predecessors in-litle nor that 
they had sucli a title. 

Ii is also clear from the judgment of 
the District Judge that from that judg¬ 
ment the boundaries of the jalkar in 
dispute in that suit could not be clearly 
ascertained. 

Further in that suit the pitdecessors 
of Defendant No. 42 put in an objection 
claiming that the jnlknr was a portion of 
theirjttfAar Ariel Khan. The suit was 
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diBiuissed, but that was no decision as 
between the Defendants in that suit and 
the predecessors-iu title of Defendant 
No. 42 with regard to the title set up 
by the latter. The decision In that suit 
cannot be held therefore to amoijut to 
a decision in favour of, the title sot up 
by the predecessors-in intereat of the 
Piaintiflf as against the claim advanced 
by the predecessors ^f Defendant 42. 

It can only be held to determine that 
the Plaintiffs in that suit failed to es¬ 
tablish their title as against tlio Defend¬ 
ants in that suit. 

The next documents on whiuli tlie 
District Judge relies are the map Ex. .34 
prepared for tlie purposes of tliat case 
and the survey map,of 18.')9, ,<111(1 on 

these documents, which are *on tlie face 

• 

of them contradictory, ho, arrives at a 
conclusion which is not supported by 
the latter, vh,, that with the exception of 
th-tk halk'i 1904 In the Revenue Survey 
Map the whole channel of the Ari(>I 
Khan river between the Ganges and tlie 
junction of that halka with tlie river 
Narikora had dried up. In fact he holds 
that iu two years, te, between 1857 
and 1859, the bed of a large river like 
the Ariel Khan had entirely disappeared 
for a distance of some 10 or 15 nbles. 
This la In our opinion a finding which 
is not supported by the survey map. 

The next documents relied on by the 
Plaintiffs were exhibits 23 and 24, the 
orders passed by the Collector of Farid- 
pur and the Divisional Commissioner in 
the proceedings taken ntidor Ri^g. II of 
1819 for the purjioac of resuming the 
jalkars described as Narikora alias Ariel 
Khan and Nadi Moynakata alias Kes- 
kabpiir Khal ” and settling them with 


other parties. In those .proceedings the 
predecessors of the Plaintiff who were 
Defendants put in objections claiming 
’ the/i/A *»■ as appertaining ^to their two 
estates Mudafat Raj Kumar and Muda- 
fat Bhobani Cluirn Roy in Pargana 
Mababatpur Binder Kola, while tlie 
claimants Gtini’ Prosad Roy and others 
clainiLd the julkus as appertaining to 
their est ite Pargana Vikrampur. The 
Collector in his lohikaii dated 2nd April 
186! directed the resumption of the 
jalkars, but on appeal the Divisional 
Cuiiuuissioiier on the 15ih June 1861 
sot aside the oidor of the Collector and 
released the jalk v s {kjiii tlie claim of 
Govenunent. 

Tiipse (loeutnen(8 are relied on, ami have 
been accepted by tin; District Judge as 
j roving tliat tlie jflkar claimed in Liie^ 
present suit was then released as a jalkir 
belonging to tlie Defeiulauts. 

It IS t I be observed that in tliose pro¬ 
ceedings the I'llk iis aio described as in 
portions of the river extending from tlie 
west of the river Padmi up to the east 
of Ari«l Khan. This description is hardly 
coimistoiii with the case of the Plaintiffs 
wliieh the District Judge has accepted 
that the upper portion of the Aiiel Kiian 
river liad dried tip between 1857 and 
1859, blit ratlier favours the case of the 
coiitostiug Defu-udauls. 

Nor is it consistent with tlie case of 
tlie Plaintiff tliat tlie j'llkiy was an in¬ 
dependent jatkar. It, “ was claimed as 
appertaining toestates of the Defendants,” 
I e., I lie predecessors of the present 
Plaintiff, and rlie pipers referred to In 
the fobakai i ui the Commissioner show 
that the filkii jinia was mentioned In 
them in the schedules and klsmuts ap 
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pertaining to the estates and in the 
chowhaddi milani papers. This certainly 
goes to support the opposiie conclusion, 
namely, that the julkar vsas then released 
not as an independent jalkur but as a 
jalkar dependent and appertaining to 
the Defendants’ estates. 

t 

The Plaintiffs next relied on the judg¬ 
ments of the original and appeal Courts in 
two suits. No. 221 of 1861 and No. 50 of 
1862 (Ex. 19 and 21 in the Munsif’s 
Court). The first was instituted by the 
predecessors of Defendants 1 and 2 
against the predecessors of the Plaintiff 
and the latter by the proprietors of 
Bikrampnr. Both were for recovery of 
possession of portions of a jdlhn and 
for setting aside an order under Act IV 
of 1840. Tlie predecessors of Defendants 
} and 2 claimed \\\e*j'dkar as a portion 
of their jalhir Ariel Kliaii. Both suirs 
were dismissed. The District Judge in 
accepting these documents as supporting 
the Plaintiff’s title in the present suit, 
at the same time remarks that “the 
exact extent of the river in dispute in 
these suits cannot be accurately ascer¬ 
tained from the documents filed and, 
though he appears to hold that suit No. 
50 of 1862 covered no portion of the 
land in dispute in the present suit, he 
adds that he thinks suit No. 221 of 1861 
probably related to a portion of the river 
in dispute in this suit This can hardly 
be accepted as a distinct finding in favour 
of the present Plaintiff, • 

Lastly the Plaintiff relied on the judg¬ 
ment In the suit No. 710 of 1867 in¬ 
stituted by the predecessors of the present 
Plaintiff and his co-sharers. This was 
apparently the outcome of the previous 
litigation and was also dismissed. 


At most these judgments can be ao 
cepted as proving that the predecessors 
of the Defendants Nos, 1 and 2 failed to 
recover possession from the predecessors 
of the Plaintiff of certain jalkxrs which 
may or may not have formed portions of 
the j'ilkar now in dispute, and failed. 
There is nothing ’to show that the por¬ 
tion of the river in which the jalkart 
were then claimed lay outside the limits 
of the Plaintiff’s’ estates or that their 
predecessors claimed them by virtue of 
any grant which gave them a right of 
fishery in a portion of a navigable river 
irionpective of whether it was included 
in llieir estates or not lu fact the only 
possible inference to be drawn from those 
papers is that the portions of water- in 
wlni;h the tisl.ery rights wire claimed lay 
wuhin the Plainiiff.’s estates and were 
elaiimd by tkem as appertaining to those 
estates. 

The fact too that the jama fur the 
jalkara was only Rs. 8 8 supports the 
inference that the right of fishery only 
extended over water within the estates 
of the present Plaint iflf and was not an 
independent right of fisHing in a navi- 

t 

gable river extending, as it must have 
then extended if the Plaint if!’s case w ere 
true, over some 10 miles or more, or, as 
now claimed, over 15 or 16 miles. 

In 1899 proceedings were taken under 
sec. 145, Cr. P. C., in the Magistrate’s 
Court regarding the jnlkatg in dispute 
in the present suit and an order in 
favour of the contesting Defendants was 
passed. 

There can he no doubt that in the 
present suit the onus lay on the Plaintiff 
to prove his title. The title which he 
has essayed to prove is that the jalkar 
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which he claims is the subject ef an in¬ 
dependent grant from Government. The 
documentary evidence on which he has 
relied entirely fails to support any such, 
title and we are of opinion that the Dis¬ 
trict Judge has erred in law in holding 
that they support such a title. The in¬ 
ference which he hrfs drawn from the 
document is one of law and not one 
merely of fact and wo are unable to ac¬ 
cept the contention of'the learned pleader 
for the Respondents that the present ap¬ 
peal is concluded by those findings. 

In dealing with the documents rela¬ 
ting to the resumption proceedings in 
1861 the District Judge has misstated the 
findings of the Divisional Oornmissiouer. 
Tlfere is no finding that the ; i/lu) was 
an indepeudeir jdkif in ,a navigable 
river under which ‘the predeQessors iu- 
title of the riain'iffs hifd a right of 
fishery in that river outside the limits of 
their estates and wiierever the channel 
might shift to. The description of the 
jalkai given in those proceedings and the 
pleadings leaves in our minds no doubt 
that the jalkar which the Revenue 
authorities then sought to resume was 
included within the territorial limits of 
the present Plaintiff’s estates, and was 
claimed by their predecessor as apper¬ 
taining to those estates. It is in our 
opinion impossible to hold that lu one 
estate paying revenue to Government 
two distinct estates were Included, one* 
involving a territorial right and the other 
a franchise or incorporal right of fishery 
wholly independent of the territorial 
right. The grounds on which the Dis¬ 
trict Jndge has held that there was such 
an amalgamation of rights are insuffi- 
clont in law, and he Las been misled by 


tlie opinion whicii he formed of the legal 
effect of those documents. 

\Ve also are of opinion that the Judge 
was in error in stating that In the differ¬ 
ent suits ill wliich the Piaintiff’s prede- 
C'essors-in-tltle were concerned in 1857 
and from 1861 to 1867 the title which 
they put foi;ward w^s Uiat the jalkar was 
independent of their estates and that 
that claim was upheld in every Court. 
The judgments in those suits which are 
relied on by the PLiiniiff clearly prove 
that tlie right churned throughout was 
one appertaining to the zemindaries and 
that it was regarded as such by the 

different Courts. Tliere is no suggestion 

• 

ill any of tliem of an independent grant. 

In dealing with the maps we aie also 
of opinion that, i he District Judge has 

fallen into serious error. lie relies eii- 

«■ 

tirely on the map prepared in Suit No. 
15 of 1851. The map is a rongii one 
prepared by an amin. In notes attached 
to it, there is a statement that the des¬ 
cription of the* different places cannot 
be relied on, and tliat it is to be used 
only for the purpose's of that suit. Yet 
the District Judge has relied on that 
map and the description and names which 
are given in ii of the different rivers and 
streams in preference to the survey 
map of 1859-1860. The learned pleader 
for the Respondents admits that he can¬ 
not support one at least of the District 
Judge’s reasons^for distrusting the survey 
map, which that “Government was 
about that time trying to ignore the 
jalkar Narikora and Moynakata and 
resume it as the property of Govern¬ 
ment.” It IS impossible to believe that 
the officers of GoAerument, responsible 
for the preparation of the survey maps, 
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would intenlioii»11j have misstated facts 
and misuamed rivers to support proceed¬ 
ings which the Revenue officers were to 
institute two years afierwarda. The 
presumption ot law certainly is that in 
the absence of evidence to the coutrarj, 
survey maps prepaied for public purposes 
by responsible officers t)f Government are 
entitled to more reliance, than maps 
prepared for private purposes in a private 
suit, and we are of opinion that the 
District Judge erred in law in placing 
greater weight as evidence on the map 
prepared in the Suit No. 15 of 1854. 
Further it is to be observed that the 
amin’s map prepared in that suit was 
not drawn to scale and there is uothii g 
to prove, even if the various livtrs and 
streams are correctly named in it, that 
the map is any indication of the respec- 
iive size and importance of each. It is 
admitted that Aiiel Khan has all along 
l)( en a large rivir lunning out of the 
ganges and it seems to us impossible to 
hold in the face of the evidence afforded 
by the survey map that the Ariel Klian 
river disappeared and dried up for 10 
or 15 miles between 1857 and 1859 and 
tliat the river Narikoia took its place 
for that distance. 

The survey map corrected up to 1875 
whicli seems to liave been filed by the 
Defendants, but which is not noticed 
by either of the lower Courts, goes to 
8iip[iort the interence to 'be drawn from 
the survey 111 »p of 1859 18G0. 

Wlieiher ihe th‘i/c hulka, 1902, ns alleg¬ 
ed by the Defendants coveied the whole 
of the wHier in which the fishery rights 
of the IMaintiff were admitted by Govern¬ 
ment seems very doubtful, in view of 
tiiB Biibseqiieiit litigation, but we are of 


opinion that the only possible inference 
to draw from the survey maps is that 
the river Narikora was a branch stream, 
only running through the estates of the 
Plaintiff. If the fishery claimed in the 
present suit runs through the Plaintiff’s 
estates and can be held to be identical 
with the fishery claimed In the previous 
suits the Plaintiff may be able to estab¬ 
lish bis right to it. But in determining 
this question the rights which the De¬ 
fendants have under the independent 
fishery mehal, which admittedly they 
hold, will have to be taken into consi¬ 
deration. If that independent right of 
fishery be held by the Defendants to give 
them fishery rights in the Aiiul Khan 
river from its junction with the ganges 
to the point noted in the Mehalwari 
register and if the Ariel Khan river 
has changed lits course so as to pass 
through the estates of the Plain iff, the 
qiiesiion will then arise for deteriniiiation 
wheilier the stretch of river in which 
fishery rights are claimed in the present 
suit forms a part of the Ariel Khan 
liver and whether as such the Defend¬ 
ants are entitled to riguts of fishery 
in it. 

We bold therefore that the findings of 
the lower Courts that the Plaintiff has 
established that he had an iiiuependent 
right of fishery in the river Nankoru, 
which would eiiiule him to the enjoy 
meiit of that right in a navigable river 
oiuside the territoiial limits of his estate 
is not supported by the evidence and 
that the only legal inference wliich can 
be drawn from the documentary evidence 
filed III tlio Case IS that at most the 
Plaintiffs’ predecessors had a Jalk tr in 
the waters of the Narikora so far a 
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those w.iter8 lay within the ^atnbit of 
their ee'ate. 

Under these circumstances It is in onr 
opinion necessaiy that the appeal should 
be remanded to the lower Appella'o 
Court for rc-hearing subject to this find¬ 
ing. 

It will be tor the judge to determiiio 
on the evidence what part, if any, of the 
reach of river in which fishery rights 
are claimed in this suit lies wi hin the 
territorial limits of tlio Plaintiffs’ e-^t.-to 
and, having determined that point, to 
c<une to a conclusion wheOier the Plain 
tiff has a right of fishery in that portion 
of the river iriespective of the ntihts 
which iho contesting Defendants have 
under the Ranikiisto WAnu ri.ehul which 
is admit'ediy an indcpendcn' right of 

t 

fishery i i certain ppitions of the river 
iiulnding certainly a por'ion. of the river 
Ariel Khan, le will Ini neeessiiry in 
order 'odeternniio ihis (jucsl lo.i lo di culo 
wliat is the extent of the Di-feiul,uits 
right of fishery and whether if the river 
or a portion of it, over wliich the De¬ 
fendant has the right, has changed its 
course and nnw'flows throiigli tlie estates 
of the Piaintiff, the DeVu-dant has under 
his gr.mt a right to follow the river into 
its new course and to exercise rights of 
fishery In it to the oxeliisi<'n of the 
Plaintiff. 

We accordingly direct that the appeals 
be remanded to tlie Iow*r Appellate ^ 
Court in onbT that the .Judge nmy atnve 
at distinct findings on ‘hc'-e [loin's, and 
tlii-ii (1 spose of the app' ihs Costs will 
ahull’ lb*' r. 

S. C S 


[CRIMINAL REVISKJnAL JURISDICTION.] 

Rev. No. 1234 oV 1907. 


Rampini, J, 
iSharpuddin, J 


1907. 

«* 

IG, December. 


Dwarka Nath Manji 
and ors., Peluioners, 

V. 

The Emperor, 
Opposite Party. 


Beiigal Einhaitkment 'Act {II B. C. of 
188'), sec. 70—Offence under~Adding to 
evihankment. 


Sec. of the Btngiil Enihunkment Act 
(II B. C. of ISS2) prohibits not only the 
consiruclion of new bundlis but adding to 
old liuiidlus so as to obstiuct the flow of 
watn. 


This was a rule granted on the I'Jlh of 
November 1907, against an order of 
Babii A. C. Das, Deputy Magistrate of 
Contai, dated the 27il) of June 1907, 
convicting Peticimiers under sec. 76 of' 
Act II of 188’2 and senteiuliig lliem each 
to pay a fine of Jls. 2 h 

Hnbv. .S'e.s’ Sebh n Hose for tlie Peti- 
tinuers. , 

No riiip for the Opposite Party 
'I’lip facts material lo the report ap¬ 
pear from tlu' judgment. 


Tile Judgment of the Court was as 
follows .— 

'I'tiis is a rule calling upon the District 
Magistrate of Midiiapiir to show cause 
wiiy tlie cunviclloii of ami scutence 
passed on tlie Peiilioners should not be 
set aside. 

The charge against tlie Petil ii,tiers was 
that tliey hii.l hmlt anew embankment 
ill a certain proliibited area, that is, on 
an area wliich a C ivernmeiit noiifiitatioii 
has declared most tie left inioc.cnpie'l for 
sfiill purposes ,‘iii] within which iio cm- 
bai kiiieniN were U) be eieclcd. The 
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'lOPRS 

EhtroniAi. XnrEs-- -Find- 

Hkvikw. Ixxxvii ’i)ig oi thmimlFin Khiert UxxMii 

wOTlin I'K OASES. (liivii, Ari'O] i Aff, ) 

CniruttH "Igh Court. SiImOi (Miom; imi ntlifU 
(OiitMiwAi Ricvi^foN'AL.) A ii'l Uitn Clitlcii- 

KijuiKhii (;iiiii(liii Sliiili'i Irnti Hr ocihon oi jiio- 

aiid (illii'i'-I’ J'li Eiiiiicr- h'l OM 1)1 Ik nfciilp^s 

01 India,i Pend Oodr,s\ ■ l.ooii*. vl nidi . Ixxxuii 

REPORTS (to Iiiiliix ) 

AVb are olad to notioe TfiAT .Slit Lawrence 
Jonkms, tlie C'liief Juafii'e of Lomliay, lias been 
nppoiineci to be a menilior of ihe Connoil of tlie 
Secreiary of Srnte for Inilia hi the pliO'e of .Sir .lolin 
Edge. Sir Linrenoe Jenkma won rlip fiolden opinion 
of the profnHaion flnniig the period that lie aerfed 
na a pniane .liidjJB of the (kileii'ta High Court and 
he liaa ihoroiiglily niaiiiiain"d liia lepnt.ition aa a 
fair, cooM'ioiirioiia and ;-onn4 judge as the (ilnet 
Jusiieo of »l{onhiay. Dining hia rennie of olln’o on 
the fienofi I't iMe tbilenr.taand 'he Jf iintiay Iliah (ionrta 
he was always ainxiona to fie in loindi wi'h the Indian 
coinmniniy We bcdievo (hat, ilio experienco of 
the Iinliaii people that he lias so gained he will 
tnin In goon aefoniit in the (.'onnei^ of the Seetetary 
of State. 

Tine 111 .sioNATiuN OE Mil. .hi.s'iicie Ceidt, wiiirn is 
aiinonnciii in last S'.tniday’a issue of the lyllc 
oj Jiiiim and which is to lake ellect from the 12ih 
of Apiii iie.xi, will he greally legierfed. Mr Jiia- 
tice (L'ltli: was raided to the High Court Heneh 
will! a vi'iy good record of sennee as a District 
Judge oehiiui linn. Alilunigh he is tcfiring long 
before hia full lonn of ollico yet for nearly five 
years tliai he has fieen on the Henidi he hat; won 
the good opinion of the profession. His unfailing 
conriesy, his kiodlliiess of nianne?^ and Ids desire 
to do jiiNiiee hetween the parties and spare himself 
no paiiiH to eome to a right decisjoii made him a 
deservedly popular judge. We believe we are ex¬ 
pressing I be opinion of the profession that they are 
sorry lo lose him and that he carries with him their 
good wishes. 

The CASK OK A^ijj/ftoiid v. Anamhao, reported at 
p. 5()1, 1. L. U, 31 Horn, deserves more than passing 
uotiop. In that case a mother was appointed 
guardian of her minor son. On a subsequent appli¬ 


cation made to the successor in office of the learned 
Judge, this order was cancelled on the ground that 
the order was one* which ought nor ro have been 
made. Toe quest,ions aro.se before Mr. Jiisiic*- Daver 
of the liomlMy High Court whether af'er once an 
order has been made ap|iniiiting a guardian under 
tlie Gnardian and Wards Act, tho judge tias any 
power III varj, aber, modify or set aside hm own 
orders, and whether, wlien such an order is cancelled, 
the age III nimoriiy of the iiimor to re-pect of whom 
the order was made should lie oxieinled to 91 years 
iiiidei sec. 3 ot the lodian .M'joniy Act, His Lord- 
a!n[i helrl on a coiisidera'ion of ilie E igbsii pr.iotice, 
that, a judge Hirniig iii (Jhambo's ii is [lower to vary, 
aber, mo niy or sei aside the nr no in qiinsnon when 
he IK satisji‘d rtia' the oid-‘r i.s oil,-’ whicli ought not 
1,0 III VC been 111 1(1 e, aic! wind sli .iild, in Hie iu- 
tere.s s oi ji>.iicc,'oe ch'. ci-lLd m 'iiit w.iy. Further 
that, sqci: an iiplcr hiving lici-n uim; lied, the 
niiMoi would l).j ju.s" in the smi ■ po»irioii m which 
hi‘ wool I 1 ', i'-,. li(; n it I’c guir,iMn had nor been 
appor-ic. at ;dl, llii, .s ii. s,iv he wunld at lain the 
age 1 1 iiHjornvoii i In-' oin|ile’ion of the eighteenth 
year .iiid not the twenty liisr. 

Tilt: Cist'S IN I. L. 11 3 Am. 5i)S, I. L. Ii 12 
CM. bl3, 1. L K, dl B.m. dsi, 1 |, K. ;u 
SO ii'ii 1C |j. J 112 w id, h cxptihs a conir iry view 
were dl disiliigiTlstnd nil the grooini lli.u ni all 
lliise 1 iscs I he rcmov.il of the oii.roi.in ippi,minted 
or the (Mi’ccllai ion o! Ilie oiiIm of .tcpoiinmeni, of 
gniiiili.M was made on other i.iouiiit.s ilian iliat 
the oiigmal older apponniii:,' liie gnariicin was one 
whii h iiii^h' not to li.ive laen made In other words 
li)!- 1 / Mii.|ii(i’s decision proceeds, cm tlm principle that 
the mn.or slii iilil no’ he .liJecti-il in any way by the 
apfunnilie nt.id ,i gn.irdian when ihat, .rppomtment 
IS SCI as.lie on I tie ground ttiai it oiigiit not to have 
been made at. all. 

Ir IS always to I’HK interest op a minor that a 

gic'in 111 sluiuld be appoimed of Ins person and 
pioj" I y, as be is himself iinahle from immaturity 
of agi and want, of experience and sufficient under- 
BtaiK mg to take care of himself or his property. 
So m I lie majority of cases m which appointment 
of gmiiiliaiiB IS Bouglit to be cancelled, the question 
as to he propriety of the original order appointing 
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the guardian will resolve ifself info a consideration 
of the question 'trheTher the guardian appointed 
was one who ought to have been appointed, and 
not thati whether any guardian should have been 
appointed at, all. Of course, it is conceivable that 
In some cases the question may arise whether 
any order of appointment of a guardian ought to 
have been made at all. F"r inatance when an 
application la made for the appointment of the 
guardian of a minor wiio is of 19 years age and the 
application is granted and a guardian is appointed. 
In such a case it is reasonable to hold that oti the 
cancellation of this appoin'ment the minor slmiild 
be in the same position just as if the appointment 
was never made. But iu the case under notice 
when tlio order for the appointment of a guardian 
was made, the minor was under years of age. 
So in tills case the question as to the propriety of 
the appointment related to the personml of the 
guardian appoitited. If in such a case the subse¬ 
quent cancellatioti of I he appointment restores 
the minor to the positioti, as regards the attainment 
of majority, in which ho was before the onier 
appointing the gtiard'an was made, it is difficult 
to see why the minoi’s position will he different 
when the appointment of a guardian is cancelled 
on account of nnfj'ness or iniscouduct of the guar¬ 
dian or any other cause. ' < 

A EXEOUTKri AN rStlFRUCTUAnV MOniGAOE IN FAVOUR 
of B and placed him in possession of the property 
mortgaged. At the proper time A tenuered the 
amount due under the mortgage and asked to be 
restored to pnssessloti B did not accept the tender, 
whereupon A after depositing the ainomit in court 
under sec. 83 of the Transfer of Property Act 
instituted a suit under sec 62 of tlie Act for recovery 
of possession of the mortgaged property. This suit 
was decreed in favour of A and ^it was decided iti 
that suit that the tender was proper and that B liad 
illegally refused to accept the tender and deliver 
up possession of the property to A. After A had 
got posBPBsloii of the property In execution of this 
decree, he brought an action against B to recover 
mesne profits from him from the date of the deposit 
in court to the date of recovery of possession. The 
question arose whether A could maintain such a 
suit. The High Court of Bombay Chandavarkar. 
and Heaton, JJ., held iu Rukhmini Bni v. VfnkatHh, 
31 Bom 527, that the suit was barred either under 
sec. 13 or sec. 43, C. P C. 


This decision proceeds upon the ground that 
after the tender and deposit of the money due under 
the mortgage, the mortgage was not extinguished. 
The position of the mortgagee remained almost the 
same, with only this difference that be became liable 
from the date of the tender or deposit to account 


for profits received by him. After the tender or 
deposit, the mortgagee did not become a trespasser, 
so the mesne profits ^tn which A was entitled did nob 
fall outside the mortgage suit but were recoverable 
III the suit for redemption which the mortgagor 
brought. Their Lordships observed. "The profits 
derived by the mortgagee after a proper tender 
.made or after the amount due has been deposited 
ill court are profits for whi^h ho has to account to 
thf mortgagor in virtue of a liability racked on, SO 
to say, Ity the statute to the mortgage contract, and 
as such a claim to them by the mortgagor is one 
misiiig from and coiuieced with his right to redeem 
or recover [iosse8.sion of the proper'y It is all one 
catifo of action which might and ought to be alleged 
by the mortgagor in his suit to recover possession 
(Kxpl, II, seC 13, C. P. C) Ttie Appellant having 
: failed to ask for mesne profi s in the previous suit, 
his present claim is barred eiitier under that section 
or under sec. 43 of the same Code." A recent 
decision of their I.ordships M'>"keij'e and Holmwood, 
JJ,, in Sdlj/nhadi Bth"ui v. Miinsi. Ihrnbati reported 
at p 122, 5 C L J. affirins the same principle. 
There the mortgagor, on the refusal of an usufruc¬ 
tuary mortgagee of a tender validly and properly 
made, brought a suit for redemp'ion. In that suit 
the mortgagor stated that ho would bring a separate 
action for recovery of the profi's received by the 
mortgagee after refusal of Ins tender. When this 
action was subsequently brought it was held by 
their Lordships that the aetion was barred under 
sec. 13, Cxpl. II of the Civil Procedure Code. 

The marriage of Hindu Widows Aot of 18-56 
was one of the earliest Acts of the Indian Legisla¬ 
ture which recognised the principle that if certain 
Hindus believe that a "certain established custom 
is not 111 accordance with a true interpretation of 
the precepts of their religion and desire that the 
civil law administered by the Courts of Justice shall 
no longer prevent those Hindus who may be so 
minded from adopting a different custom iu accord¬ 
ance with the dictates of their own consciences ” 
they should be at liberty to do so and the Civil 
Courts and the legislature should safeguard their 
rights and interests when the departure from such 
customs is not opposed to " good morals ” nr " public 
welfare.” Embodying this principle Act XV of 1856 
was passed at the instance of the great IiTdian 
social reformer Pundit Iswar Ciiandra Vldyasagar. 
Every one who is familiar with his life and career, 
bis early poverty and struggles for tlie acquisition 
of knowledge, bis wide culture and liberal views, his 
services to the cause of modern Bengalee literature of 
which he has been rightly styled the father, his 
researches in .Sanscrit learning, his simplicity of life 
and force of character, bis wide charity and sym¬ 
pathy for suffering humanity and hia selfdenylng 
work in the cause of education and social reform, 
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will give him a place amongst the great men of the 
world. Vi'ipns'igur was a tlHe that was given him 
for his vast learning but it came {o signify that great 
personality which by the virtues of the head and 
heart stood out In bold relief amongst the tavanU 
of India. * 


Although Vi<iv"sigar w/is brought up in the ' 
school of orthodoxy, he'bad the far sight to sea 
that Hindu Society had long ceased to be a living 
and growing organism and tliat its life blood was 
being sapped by some parasitic customs which though 
running counter to the ^«•eoept8 _ of, the anoleiib 
sages have in comparatively recent times acquired 
an overgrown importance in Hindu socieiy which 
at times override the dictates of humanity and the 
primal moral laws which form the back Wone of 
the Hindu, and, in fact, of all the later religions * 
which may tic traced to that one fountain head. If 
Hindus are to save themselves from decay they 
must relax in suitable cases the iron rigour of the 
customs when tliey militate sgainst the moral laws 
or bar the progress of the community. It is a cruel 
wrong to force a life of celibacy and asceticism on 
a childless girl widow for tlie rest of her days. In 
the better class of Hindu homes it is possible to train 
them to a life of austerity. But amongst Hindus 
In the lower strata of society this is hardly posslt.le. 
Every successive census goes to show tho comparative 
numerical rfeclme of the Hindu population in Bengal. 

It is known to every one who has a knowledge of 
rural Bengal tlrvt the chief cause of this decline is 
marriage difficulties amongst the common Hindu 
population due to scarcity of girls and tho high 
caste fees demanded in consequenae. The widows 
amongst these classes are lost to society. If not 
morally, surely, as mothers There is a growing 
feeling in Bengal that amongst the Hindu labouring 
classes widow marriage should be largely encouraged. 
But the real obstacle to the way is that Brahmins 
do not take tho lead and show the way. 


The example set by Mr Justice Mookebjee, 
therefore, deserves tiie highest praise and will, we 
are sure, add a great impetus to the cause of 
social reform iu Hindu society. No doubt the 
dictates of humanity and parental, affection have 
induced Dr. Mookerjee to remarry his widowed 
daughter of tender years. But the moral courage 
that he has shown in this matter * can only be 
realized and appreciated by those who have any 
Idea of the amount of prejudice and blind un¬ 
reasoned opposition that one has to overcome 
amongst one’s own relations and in ones own so¬ 
ciety to perform even such an obvious act of pater¬ 
nal duty. Dr. Mookerjee is an orthodox Hindu 
and the event is bound to have far-reaching oonse- 
quHDOes. Hindu society cannot live and thrive 
discarding from Its fold the best men of the com¬ 


munity and sooner or later it is sure to get recou- 
oiled to the reforms that the enlightened and the 
thmighcful amongst them oousidar essential to Its 
vitality. . 


llehieiDs. 

A New Guide to the Bah. By LL. 5., Barat- 
Lme. Third Edition. Sweet and Maxwell, Ld. 
London. Pi ice 5s. 

The Inns of Court in ‘London are a unique insti¬ 
tution which enjoy the privilege of calling to the 
E'lgiish Btr students after they have passed through 
certain formalities known as k-eping tdrms and 
passed certain eximiuations intended for testing their 
general knowledge, of the law. E iglish Barristers- 
at Law are the most privileged section of the legal 
profession within tlic limits of the British Rmplra 
and this hand hook will show how easy it is for a 
mail of some education to enter their rank. The 
fees for joining any of the Inns of Court and of 
getting called to the English Bar are iiiidoubtediy 
heavy but the olijecc of ilie high fees is justiiiable 
on the ground of prevention of undue congesrion in 
the profession. But, all the same the profession is 
getting overcrowded. Although tfie standard of 
legal studies and. general education required of a 
barrister is not verj high yet it is a well known fact 
that it i^oiilj men gifted with natural iurelligence, 
capacity for* hard work and sound ediioation who 
make any headway in the profession. The regulations 
and the question papers which are to be found in 
this Guide bonk will give an idea of the quali¬ 
fications required of students to get callad to 
the Bar. Those who have not the advantage of a 
university education will therefore do well to attend 
the lectures and classes which are held in the Inus 
of Courts and to study law on the lines prescribed 
by the Council oj Legal Education. If the means 
of the student permit he should work in a 
barrister’s chamber and in a solicitor’s office for 
tpialifying himself for the profession of a practising 
barrister. Informaiioii regarding the expenditure 
of time and money for obtaining such necessary 
training is to he found in the book. Some people 
join the Inns of Courts, even on the eve of their 
life, for acquiring the status of a titular barrister. 
To them also this guide-book will furnisli useful 
information. 

The Transfer of Property Act. By Trikamlal 
R. Desai, BA., LL.B,, Vakil, High Court, Bombay. 
“Lawyer ” Office, Girgaon. 1908. Price Rs. 1. 

Mr. Desai has compiled several handbooks intended 
for law students. The present Is an addition to 
their number. The various sections of the Transfer 
of Property Act naturally present great difficulties 
to students who are not already grounded on the 
principles of the law of transfer. The comnientarie 
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appended to the eectlons should be of assistanf'e to 
students in understanding those principles. The 
forms of conveyance, and the appendices at the end 
of the bnnk furnish information on a variety of 
matters whieli also should prove useful. Altogether 
this is a useful compilation. 

iioifB of 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported. 

_ « 

(TJio important cases to bo fully reported horeafter.) 

Criminal Rrvisional Jorisdiction. Before RAMriNi 
and .Shahkuddin, JJ. Criminal Rrvi.siun 
No 2 OF 1908. RA.lENbRA CHANIHIA 
.SHAH \ and oTUER.s, Petitioners v. THE EM- 
PKROR at rite prosecution of MAllAlUR 
SiNCH rnh Eebniray 1908. 

Indtiiii PriKil Cmie, n-'cs Ilf! and ,>5S — Chuuje — 
Findvio of ihc conininn object. 

A I'OMStat'le named Mohaliir Singli was iiatrolling 
a hii/.tr III Bukergiingo on the G'h June lis. 
when lie fonmi curtain persons walking abniii tliere 
carrying la'lues of more than tlie longHi anilim-ised 
b.y an (irrler iimler sec. 114, Cr P.’C. Oi*' tlie Di.sirict 
Mngisira'e He spined the lathi of one.of ihem 
Raji'inlra (’’liandra Slialia and tlien certain persons 
slKniit'A a’ihleni itorum and a nnmtior of people 
asstninled They slapped tlie cnnstahle, pulled .at Ins 
coat ami pint noil liini in tlie direction of tiie /. ‘tinu 
dar’s Knfchety The Deputy Magistrate found i lie 
Petitioners pnilfy under sees. 147 and 3.5.'i I P 
On r.p|i'‘al to i he .Sessions Judge the conviction was 
upheld but I lie s-'nteuee.s were modified with res[ie''t, 
to some ot tiic accused Tins rule was issued to 
set aside 'Ilf! conviction aifd sentences or to reduce 

ihn sentences. • 

Ttieir L 'tilships observed ; 

“Tlie Dariiefi pleader for the Petitioners enutends 
that .seeing I bat the* Pel ji loners have been found 
not gnil y under sec .‘153 I P. C., they should mic 
have been fmind guilty of rioting and further that 
there IS no finding in the judgments of the Lower 
Courts a- to what was the cornnion object of tfie 
accused persons AVe iliink however tjiat it is very 
clear thii I he accused assembled for the purpose* 
of coinniit'ing HU assauli upon the constable and 
tliat tiny did commitsiicli assault. . . . 

We have ex.imiiieci the charge drawn up by the 
Magisira'e against the accused a. d find that the 
object of ihe assembly is there stated to be to beat 
the cons'able. It dots ' nt say that the object 
of the accused was to beat the constable In the 
execiiMtin of his duty, but It says cimplicitat that 
the oliject was to beat him. That being so, 
it appeals to us that there is nothing wrong in the 
charge, , . i - 


The pleader for the Petitioners next asks us *to 
consider the sentences and to judge as to whether 
tin V are not unduly severe. ... i 

AVe admit the force of this oontentlon, and while 
afTirmiiig the conviction 'of the accused, we reduce 
the 'sentences passed on each of them to one of 
rieoroiis Imprisonment for the period already under¬ 
gone. Tito rule is made absolute to this extent 
only, *• 

'■ li bn Brojendra Noth Ghotie< jpe for B'lhn Abina&h 
Chandra GhIli for tile Petitioners, 

1/c. On, Deputy Legal Remembrancer for the 
Crown, ' 


Civil Appws.atk .luiusnicriov. IDFore M iclhan, C. J. 
iiiu Hass, J. Ai’pimt. from Oiiiiinal DRCiaKii 
No 317 OF 1900. SlllNAril CHO.SE 
AVI)‘'Tiimis, Aiinell.t.os V MOKifND RAM 
('flAKRAHARl’I. 20ili Eobruary 1908, 

RufteaUon of probate by one of the r.pp’M'O’S—Lc- 
ens siandl. 

0 le Bmtgwan Una rff lUliaeliatfa died executing a 
AA' II bv winch lie gave an .iy Ins iiropertios to charity 
a"d jippoiined en.on gemlenmnof ilio locality as 
exe. ulnis. Pi bale w.ts 'akoi by ,ill lint eX''CUtor8 
proviiin the AA’ill in Cl.mil nil Imin. Twn years afeer 
line Ilf the exceiifors* a|iiilied for revoc.pioii of tlie 
pri'liale alleging lliiU ihe will w.s a fnrgery and 
licit be did not .ip|i|\ fur pridiaie or sign the 
V k’laluavi’i for liliiin .111(1111',iiioii for (iro'iate and 
Ilia' bis name was loin.,) m i lie ?',/• i/.it/noa i and 
apidii'at mn by the nibo execntni.s. Tlie District 
Judnii allowed ‘bun in piodiiee evilieiieo to proVO 
flia' the AA^dl w.is a fiojiny .and revoltcij the pro- 
li'Oe of the Wdl. T'le n'licl exi'cuKirs .ippealeii to 
High Conn, audit w is coniended on their behalf 
'ho iliH I’l-iii inner f-T levoeiiion had nolonix standi. 
H-' was nut, a peranii “ iniresitui " III ine e,stale of 
' lie ileceased and no' eal n li- I in “ citation ” iliidor sec. 
G9, I'roiiaie Act Ha lieirg one of tlie executors 
niily of tint AAMI coni I only cnine in if tlie Will was 
L'l'.nime L It. 1 P ami D 31G. AVilliani.s on 
Ex ciitnrs 10 li Eii'inn P 4o8 ci'eil It was argued 
00 behalt Ilf tbe Rcsriondeiii tli it he wan entitled to 
“ i itaflon ” under si'i'.s IG .tml 17 of the Act if he, 
had not joineiJ in tlie a|i[)lii’atioii for probate and 
tberefore could come m under sec. fiO of llie' Pro¬ 
bat o Act. • 

Held: — That the Peiitimicr had wo locus standi to 
apply for revocaMon. 11 h could only get Ids name, 
expunged ftnia the lailegory of executors : 

Bahm lias ends a N oain Milra and K/ieha Mohan 
Sen for tlie AppellauiH. 

Bafai Ram Vliatan Mazumdar for tlie Respondent, 

A. T. M. Appeal decreed with costs: 

Revocation aider cancelled. 

88 
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why the ooaviotioii of and sentences 
passed on the Petitioners should net be 
set aside. 

The Petitipner No. 1 has been oonvic-’ 
ted under secs. 225 and 
tioner No. 2 under secs. 225, and 353 
and the Petitioners Nos. 3 and 4 under 
sec. 225 of the Indian Penal Code. The 
Petitioners Nos. 1 and 2 have each been 
sentenced to pay a fine of Rs. 50 and 
each of the Petitioners Nos. 3 and 4 a, 
fine of Rs. 30. 

The learned pleader who appears on 
their behalf states that his clients have 
committed no offence, because the persons 
whom they rescued had not been legally 
arrested by the daffadar who was the 
complainant In this case. The daffadar 
appears to have arrested one Radha 
,Nath Dey, againstf whom a complaint of 
theft had been made by one Jadu Bagdi. 
But he was apparently not justified in 
arresting Radha Nath Dey, because, 
under sec. 39, cl. 2 of the Act VI of 
1870, B. C., he was only entitled to 
arrest a person for theft committed in 
his presence. It is clear that the theft 
in the present case had been completed 
before he came up, and the offence is not 
a continuing one, as contended by the 
Deputy Magistrate. Therefore the daffa¬ 
dar had no right to arrest Radha Nath 
Dey. In these circumstances he was not 
engaged in the lawful .execution of his 
duty when the Petitioners came and 
rescued Radha Nath Dey and threatened 
to beat the complainant. 

We therefore set aside the convictions 
and sentences and direct that the fines, 
if paid, be refunded. 

The rule is made absolute. 

B. C> Rule made absolute. 


PRIVY COUNCIL. 


[Appeal from Oodh]. 


Lord Robbrtson. 
Lord Collins. 

Sib Arthur Wilson. 
• 1907. 

19, November.* 


Raja Gokuldas 
and ors., Appel¬ 
lants, 

V. 

Sbbxh Ohasiram, 
Respondent. 


Mortgage decree — Construction—Future in¬ 
terest—Interest to date of realisation. 


A mortgage decree directed payment of 
mortgage money and cost of the suit with 
future interest to the date fixed for pay¬ 
ment. 


Held, on a construction of the decree — 
That the decree-holder was entitled to 
interest until realization. * 

Maharajii of Bqaratpub V. Ram 
Kanno ‘Dei (1), and Rani Sundar Koer 
V. Rai Sham Krishen (2) followed. 

Appeal from a decree of the above 
mentioned Court of 30th July 1904, re¬ 
versing a decree of the Court of the 
Civil Judge of Narsingpur, dated 4th 
November 1903. 

On 18ch September 1^96, the Appel¬ 
lants in their suit^No. 57 of 1896, against 
the Respondent in the Court of the Civil 
Judge of Jubblepore obtained a condi¬ 
tional decree for sale of certain mort¬ 
gaged properties under secs. 86 and 88 of 
the Transfer of Property Act IV of 1882 
in terms following:—“It is hereby 
ordered that the Defendant is indebted to 
the Plaintiffs in the sum of Rs. 20,457-4 0 
for principal and interest on the mort¬ 
gage mentioned in the plaint, and in the 


(1) 5 C. W. N. 137 : s. c. L. R. 28 I. 
A. 35 ; I. L. R. 23 All. 181 (IPOO). 

(2) 11 C. W. N. 249 : s. c. L. R. 34 I 
A 9 (1906) 

47 
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further sum of Rs. 1,106-10 D for costs 
and that upon the Defendant paying to 
the Plaintiffs or into Court the amount 
BO due with future interest at 0-7-0 per 
cent, per mensem, from the date of the 
suit, vh., 22nd. July 1896, on or before 
18th March 1897, the Plaintiffs shall 
deliver up to Defendant, or such person 
as he appoints, all documents in hla pos¬ 
session or power relating to the mort¬ 
gaged property, and shall transfer the 
property to the Defendant free from all 
Incumbrances created by the Plaintiffs 
or any person claiming under him or 
under whom ho claims, and shall if iicces- 
sary put the Defendant in possession of 
the property ; but that if tiie payment is 
not made on or before the said 18th day 
of March 1897, tlie mortgaged property 
as detailed below *or a sufficient part 
thereof shall be sold, and the proceeds of 
the sale (after paying (hereout the ex¬ 
penses of the sale) paid into Court, and 
applied in payment of what is due to the 
Plaintiffs, and the balance, if any, paid 
to the Defendant or other person entitled 
to receive tlj^ same. If the decree is 
not satisfied from tl*e sale proceeds the 
balance will be recoverable from the De¬ 
fendant’s person and other property.” 

The Respondent did not pay ’ the 
amount under that conditional decree 
which was made absolute on 2.5th June 
1898 In the following terms.:— 

“ Whereas it appears to the Ccurt that 
the Defendant in this suit has not paid 
Into Court or to the Plaintiffs the sum of 
Rs. 20,457-4-0 and Rs, 1,106-10-0 and 
interest at 7 annas per cent, per men¬ 
sem from 22nd July 1896, which by the 
conditional decree passed by this Court 
on 18th September 1896, he was ro 


(juired to pay on or ))efore the 18tb 
day , of March 1897, it is hereby ordered 
that the mortgaged property as detailed 
below be sold, and that .the proceeds 
of the sale (after defraying thereout 
tl)e expenses of the sale) be paid into 
Court and applied in payment of what 
is due to the .Plaintiffs and (hat the 
balance, if any, be paid to the Defend¬ 
ant or other pereons entitled to receive 
tlie issue ” 

That decree was on 13tb July 1898, 
transferred to the Narsingpur District 
for execution. The transfer order certi¬ 
fied that on 12th July 1898 there was 
due to the Appellants, after deducting 
Rs. 5,000 paid, the sum of Jis. 18,322-7-6 

Du 2l8t September 1898 the Appel 
lauts took out execution and claimed 
Us 18,184-1. 

Dll 22tid December 1898, the then 
Civil Judge of Xarsiitgpur ordered that 
furm C iie submitted to the Collector 
for .sale of some of tlie mortgaged pro¬ 
perty, and the case was struek off. Dn 
12'h August 1899, the Appellants for 
a second time applied for execution and 
claimed Rs, 19,270 4 9. Conn C was 
again ordered to be sent to the Collector 
and tlie case was again struck off the 
file. 

Dn 6th April 1901, the Appellants 
made a further attempt to execute the 
decree, claiming Rs. 20,719-2-3. Form 
C was sent to the (Jollector, as the same - 
did not appear to have been sent to 
him as ordered in 1898 and the case was 
struck off. Or. 24th August 1903, the 
Respondent made an application to the 
Court of tlie Civil Judge of Narslng- 
piir complaining that the Appellants 
had wrongly calculated future Interest 
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on the decretal ambunt from the date 
of the suit to the date of the execution. 
It was urged that In the absolute fleoree 
there was no order to pay future in¬ 
terest; and'that under the conditional 
decree the Appellants were entitled., to 
future interest only up to the date which 
was 6xed for payment by the Court 
viz 18th March 1897.’ An account of 
the amount due was given and it was 
contended that only Rs. 11J381-14 0 
was due under the decree to the Appe* 
Hants. 

The Appellants in their reply, how¬ 
ever, contenried inter alia, that they 
were entitled to future interest at 7 
annas per cent, per mensem up to re- 
alizitlon of tlio debt, Among the points 
raised for tl»e determination of the 
Court was : 1. {a\ what i.s meant by the 
expression future interest ' (b) Cannot 
Plaintifls get interest beyond 18th March 
1897, The Civil Judge delivered liis 
judgment on Ith November 1903 and 
held that the Appellants, Decree-holders, 
were entitled to interest at 7 annas per 
cent, per mensem from the date of the 
suit to realiziiion. The material part 
of the Civil Judge’s juigmont is as fol¬ 
lows : — 

“ Future interest ” clearly means in¬ 
terest payable after the decree. The 
decree passed under sec. 88 Transfer 
of Property is the real decree in this 
case. It clearly awaf^js future intorcar 
from the date of the suit. It does not 
say that this future interest is to bo paid 
up to the date fixed for payment of the 
decretal amount, t.e., 18-3-1887. (1897) 
or up to rc.alization ; but as laid down 
tiy the Full Pencil ruling of the All i- 
habol Itlgh Courl in bikir 


Udit Narain Singh (3) and by their Lord- 
ships of the Privy Council in Rametuoar 
Koer v. Mehdi Hossein Khan (4) and 
Maharaja of Bharatpur v. Ram Kanno 
Dei (1) there is nothing either in the 
decree or in law which would prevent the 
decnee holders from getting interest at 
0-7-0 per cent, per mensem, from the 
date of the suit to the date of realization.. 

“Upon principle and apart from 
authority, stativtory or otherwise it is 
difficult to see why the mortgagee 
should not have interest on his money 
bo long as the debt remains unpaid. 
The 18-3-1897 is only named in the 
decree as the date on which payment is 
to be made, and after which if payment 
is not made, the property is to be sold. 

“It is not named with any special 
reference to interest. 

“ In th^ absence of any express direc¬ 
tion as to date up to which interest is to 
be paid the decree is rather ambiguous 
on the point. 

From that decree the Reapondant 
appealed to the Court of the Divisional 
Judge, Nerbudda Division, but the 
appeal was tr.ansferred bo the Court of the 
Judicial Commtssioner, Central Provin¬ 
ces. The Additional Judicial Commi¬ 
ssioner who heard the appeal delivered 
ids judgment on 30th July 1904, and 
allowed the appeal holding that upon a 
proper construction of the decree as 
framed, »o interest after the 18th 
March 1897 ran on the decretal sum or 
any part thereof. The judgment after 
a lengthy review of decisions on secs, 

(i) .S C, \V. N. 137 ; b. c L. 11. 28 I. A, 
3.') ; I. L. U. 23 All. 181 (1900). 

(3) 1. L It. 21 All. 301 (1899). 

(1) ].. It. 29 1. A, 179. b t. I. L.lt. aC 
Cal. 39 (1898). 
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86 and 88 of the Tranfer of Property 
Act, continues as follows :— 

“ I need not however pursue this 
discussion further, because even if I 
adopt the dictum of the Allahabad High 
Court in the Full Bench case of Bakar 
Sajjad V. Udit' Narain Singh (3') it 
cannot aflFect the decision of the present 
' case, because, as I read the decree before 
me, there is no ambiguity whatever, 
“The decree was drawni up by the late 
Mr. Madhub Chander Banerji, one of the 
best, because one of the moat careful 
of Civil Judges who have sat on the 
bench in the Central Provinces. In the 
record before me I 6nd several instances 
of this Judge's minute attention to detail 
in tile discharge of bis judicial work, 
and I should find it impossible^ to believe, 
that in decreeing future interest he^should 
have left the period for it ambiguous in 
his decree. But it seems to me clear from 
the position of the passage directing its 
payment that it was introduced as an item 
for making up the amount which was pay¬ 
able on or before the 18tb March 1897, 
to secure redemption; and that its pre¬ 
cise figure, with respect to the 18th 
March 1897, was not worked out to 
cover the case of payment being made 
before that date. But there is not one 
word in the decree to show that t£e 
Judge contemplated affairs beyond that 
date, and meant to give future interest 
after the Ist March 1897. it is quite 
possible—indeed probable, that he did not 
overlook the equities of the subsequent 
period ; but it is even more probable that 
be left the matter to be dealt with when 
the almost certain claim for extension of 
perlod>f grace should be made; for the 

laj l. L It. 21 All. 361 (1899).’ 


view that extensions of time can be 
given only in the cases of 'foreclosure and 
not in* the cases of sale decrees is a much 
more recent interpretation of the law 
which has not even yet be^n generally 
adtrpted. 

“ Assuming that the interpretation was 
ambiguous, the ambiguity seems to be 
swept away by Mr. Banerji's own inter¬ 
pretation as set out in the order absolute. 
(Here th'e material portion of the abso¬ 
lute decree is set out). 

" It seems to me clear that had the 
future interest been intended to continue 
beyond 18th March 1897, it would have 
been made clear here. But sale is ordered 
to pay what is due to the Plaintiffs and 
not what on date of payment may have 
become due. What is due, is stated in 
the order absolute as already shown, 

"I therefore hold that upon the pro¬ 
per construction of the decree as framed 
no interest after the 18th March 1897 
runs on the decretal sum or any part 
thereof. 

“It is immaterial that the Judge 
might have decreed otherwise bad he 
foreseen the delay in realisation. It is 
equally immaterial that executing Courts 
and the Plaintiffs have hitherto miscons¬ 
trued the decree. The decree must be 
construed according to its language and 
if the Plaintiffs’ legal advisers did not 
detect the defect in it and foresee the 
4oss it was likely to cause, that is no 
reason why some other and more equit¬ 
able interpretation should be put on it. 
The order of the lower Court appealed 
against is reversed and execution of the 
decree must proceed upon the construc¬ 
tion of it which is laid down in this 
judgment, viz., that no Interest accrues 



373 


VoL. XII.) tHB CALCUTTA 

Raja Qokdldas v. Shbth Ghasirau. 

OD any part of the decretal sum after 
the 18th day of M&roh 1897.” 

Appellants, thereupon, applied to tlie 
Court of the Judicial Commissioner for 
leave to appeal To His Majesty in Council. 
On failing to obtain such leave they 
petitioned His Majesty in Council for spe¬ 
cial leave to appeal and having obtained 
the same brought the present appeal to 
His Majesty in Council. 

Mr. C, W. Arathoon for the Appellants 
submitted that the Judicial Commis¬ 
sioner's judgment was wrong and that 
that of the Court of first instance was 
right. That the point under considera¬ 
tion was finally decided in the oases 
of Maharaja of 'Bharatpur v. Bam 
Kanno Die (1) and Bant Sundar Koer v. 
Bai Sham Krishtn (2). By the first of 
these decisions the Full Bench ruling of 
th<J Allahabad High Court Dakar Sajjad 
V. Udit Narain Singh (3), was upheld, 
whereas in this case the Judicial Com¬ 
missioner had expressly dissented from 
it. That according to tha above men¬ 
tioned Privy Council rulings Appellant 
was entitled to interest to date of reali¬ 
zation. He pointed out that the learned 
Judge who made the decree Mr. Madhub 
Cbunder ^Banerji, had himself when he 
transferred the decree for execution to 
Narsingpur added interest to a date 
long after the 18th March 1897. 

Lord Robertson intimated that their 
Lordships were agreed tha\ Appellants’ 
contention was tight. 

No one for the Respondent. 

(1) 5 G. W. N. 137 : 8 . 0 . L. R. 28 I. A. 

86 5 I. L. R. 23 All. 181 (1900). 

(2) 11 0. W. N. 249 : 8 . c. L. R. 34 I. 

A. 9 (1906). 

(3) I. L. R. 21 All. 361 (1899). 


WBBKLV NOTBS. 

Their Lordships’ Judgment was deli¬ 
vered by 

Lord Robertson.— Their Lordships 
have examined the decisions of this Board 
relied upon by the Appellants [Maharaja 
of Bharatpur v. Bam Kanno Dei (1)], 
Bani SUndar Koer v. Bai Sham Kriihen 
(2), and find that they fully sustain the 
contention of the Appellants. They will 
therefore humbly advise His Majesty 
that the appeal ought to be allowed, 
tfie judgment of the Additional Judicial 
Commissioner reversed with costs and 
the order of the Civil Judge restored. 

The Respondent will pay the costs of 
the appeal. 

Solicitor; Messrs. T. L. Wilson ofc <7o. 
for the Appellants. 

Respondent did not appear. 

• * Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Civil Jurisdiction 
No. 62 OF 1907. 

Shaheozadah Mahomed 
[ Kazim Shah and ors., 
Defendants/; Appellants, 
Maclean, C. J. ! * v. 

Stephen, J. Robert Savj Hills, 

WOODROFFE, J. Plaintiff, Respondent, 
1907. and 

19, December. Shahbbzadah Fatteh 
Mahomed Shah and 
ors, Defendants, 
Respondents. 

Partition—Mortgage of undivided share— 
Allotment of property on partition—Charge 
for owelty money—Priority. 

(1) 5C. W. N. 137: *. C.L. R. 28 I. A. 
35 ; I. L. R. 23 All. 181 (1900j 

(2) 11 C. W. N. 249 : s. c. L. R. 34 j 
A. 9 (1006). 
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In the absence of any suggestion or evi¬ 
dence that the partition of a joint estate 
was unfairly or improperly made to defeat 
claims oj creditors, the sharers thereof, 
who have to receive sums of money by way 
of owelty from a co-sharer under a parti¬ 
tion decree creating a charge on the allot¬ 
ment made to him, hhve priority over the 
mortgagees of his undivided share in the 
joint estate. 

The fact that the mortgagor co-sharer 
entered into possession of the allotment 
made to him, before paying the owelty- 
money for which there was a charge created, 
did not alter or affect the position. 

This was an appeal by Defendants 
Shahebzadah Mahomed Kazini Shah, Sha- 

f 

hebzadah Wally Mahomed Shah and Sha¬ 
hebzadah Mahomed Karim Shah against 
the jndgment^and*decree of Mr. Justice 
Harington, dated the ‘12th December 
1906, holding that the Plaintifl’ and the 
Defendants, Tarit Bhusan Roy, Nandalal 
Roy, and Jasodalal Roy, referred to In 
this report as the Roy Defendants, were 
entitled to priority in respect of their 
mortgage and further charges over the 
charges in favour the Defendants, Ap¬ 
pellants, created by the decree dated 8th 
August 1904 in suits Nos. 698 of 1907, 
211 of 1903 and 825 of 1903 of this 
Court. 

One Shahebzadah Mahomed Bahram 

Shah, descendent of the late Tlpoo Sultan 

« 

of Mysore, died in 1898 leaving a widow 
and five sons and among other immove¬ 
able properties, the premises Nos. 52, 52-1 
and 52-2, Park Stret. The above premises 
were purported to be vested in the Offi¬ 
cial Trustee under certain trusts and 
conditions contained In certain deeds of 
trust and settlement dated 29th July 


1899 and 7th September 1893 j but after 
the death of the said Bahram Shah, 

t 

three several suits (Nos. 698 of 1904, 
211 of 1903 and 525 of 1903) were 
filed in the Original S(Se of the High 
‘Court by the heirs of Bahram Shah, 
for a declaration that the said deeds of 
trust and settlement were void and in¬ 
operative in iaw, for partition of the 
said premises 52, 52-1 A 52-2 Park Street 
and'Other reliefs. Those three suits were 
afterwards, by consent, consolidated and 
a consent decree passed on the 8th 
August 1904, by which the said deeds of 
trust and settlement were declared to be 
void and the heirs of Bahram Shah were 
declared to be entitled to their respective 
shares in the said premises Nos. 52, 52-1 
and 52 2 Park Street and the Defendant 
Shahebzadah Fatteh Mahomed Shah, one 
of the heirs of Bahram Shah, was ordered 
to pay Rs. 37,000 to the Defendant 
Shahebzadah Mahomed Kazlm Shah and 
Rs. 9,500 jointly to the Defendants 
Shahebzadah' Walll Mahomed Shah and 
Shahebzadah Mahomed Karim Shah, other 
two heirs of Bahram Shah, and also to 
pay his costs in the said suits and the 
said sums of money and the said costs 
were made a charge on the said premises 
52-2 Park Street, which were allotted to 
the said Shahebzadah Fatteh Mahomed 
Shah for his share of and in the said 
trust properties. The said Shahebzadah 
Fatteh Mahomed Shah, pursuant to the 
said decree, entered Into possession of the 
said premises No. 52-2 Park Street but 
did not pay the said sums of Rs. 37,000 
and Rs. 9,500 respectively nor the said 
costs, which amounted to about Rs. 4,000 
and wore due to the Defendant Radhica- 
nath Gauguli who acted for him, 
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The Defendant Shahebzadah Fatteh 

• 

Mahomed Shah, before the decree in J.he 
said three suits, raised large sums of 
money, from v|riouB parties, on the mort¬ 
gage of his undivided -j^th share In the 
said premises Nos. 52, 52-1 and 52-2 
Park Street, a list of such encumbrances 
is given below ;— * . • 

(1) On the 29th January 1902 (Mort¬ 
gage) from the Roy Defendants,'Rs. 10,000 
repayable on the 29th January 1903 with 
interest at 18 per cent, and costs as be¬ 
tween attorney and client. 

(2) On the 2nd June 1902 (Fur¬ 

ther charge) from the Roy Defendants, 
Rs. 3,000 rcpayablQ on the 29th January 
1903 with same interest and costs as 
above. 

(3) On the 22nd September 1902 

(Further charge) frftm the Roy Defend¬ 
ants, Rs. 5,000 repayable on the 22nd 
September 1903 with same interest and 
costs. 

(1) On the 30th December 1902 

(Mortgage) from Munshi A.bdul Jalil, for 
Rs. 5,000 repay.able on the 30th Novem¬ 
ber 1903 with interest at 15 per cent and 
costs as between attorney and client, 

(5) On the 13th April 1901, (Mort¬ 
gage) from Robert Savi Hills, Rs. 3,000 
repayable on tlie 13th October 1904 with 
Interest at 12 per cent, and costa (inclu. 
ding the mortgage of another item of 
property, not material to this report). 

On the 10th April 1905 Ihe said Robert 
Savi Hills obtained an .assi^ment in his 
favour of the mortgage dated 30th De¬ 
cember 1902 from the said Munshi Abdul 
Jalil. 

Robert Savi Hills filed this suit (No. 
461 of 1906) on the said mortgages dated 
the 30th December 1902 and 13th April 


1904, for an account and sale and other 
reliefs, making all persons having any 
Interest in the said premises 52-2 Park 
Street (also those interested in another 
item of property, not material for this 
report) parties Defendants to his suit. 

The Roy Defendants filed a written 

• 

statement in which, among other things, 
they submitted that they were not bound 
by the terms of the said consent decree 
^ated 8th August 1904 and that inas¬ 
much as the Defendants Shahebzadah 
Mahomed Kazim .Shah, Shahebzadah Walli 
Mahomed Shah and Shahebzadah Maho¬ 
med Karim Shah had full notice of the 
mortgage and the further charges in their 
favour, the said mortgage and charges 
were a first charge on the said premises 
No. 52-2 Pack Street and that the said 
consent decree having been brought about 
subsequent to*the said mortgage and fur¬ 
ther charge, the Shah Defendants above- 
named were estopped from asserting any 
claim in priority over the said mortgage 
and further charge. 

The judgment of Harington, J., al¬ 
lowing the claim of the R(^ Defendants 
is as follows :— • 

HAUiNdTON, J,—The Plaintiff in this 
suit claims as against the Defendant 
Shahebzadah Fatteh Shah an account of 
what is due to him on two deeds, one 
dated 13th April 1904 by which the De¬ 
fendant mortgaged his undivided 7-40th 
share in 52, 52-1 and 52-2 Park Street 
and 1 Russa Road in favour of the Plain¬ 
tiff and another dated 10th April 1905, 
under which there was assigned to the 
Plaintiff, a mortgage which had been 
created by the Defendant on his share of 
the Park Street property in favour of 
one Munshi Abdul Zalil, 
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The mortgagor Defendant does not 
diepule the Plaintiff’s claim, but the 
second, third and fourth Defendants (the 
Shahs) claim priority over the Plaintiff’s 
mortgage for two suras of Rs. 37,000 
and Rs. 9,5,00 respectively payable as 
owelty money which, under a decree for 
the partition of the joint properties, had 
been declared a charge on the share 
allotted to the mortgagor. The fifth, 
sixth and seventh Defendants (the Roys) 
claim under a mortgage dated the 29th 
January 1902 on the Park Street pro¬ 
perties. 

The Defendant No. 8 claims priority 
in respect of his costs as attorney on the 
ground that the mortgaged property re¬ 
presents the fruit of his exertions in 
certain proceedings, and that he has 
therefore a prior 'claim in tlw nature of 
a salvage lien thereon. 

The ninth Defendant entered appear¬ 
ance but filed no written statement and 
did not appear on the hearing. 

The Roy Defendants (Nos. 5, 6 and 7) 
waive their right to call upon the Plain¬ 
tiff to redeen them and ask for a decree 
on their mortgage.' The Plaintiff con¬ 
cedes that they are entitled in priority 
to him. ‘They have proved their mort¬ 
gage and must have a decree, afid be 
declared to be entitled to be paid in prior¬ 
ity to the Plaintiff. 

All the parties concede that the De¬ 
fendant No. 8 is entitled to a first charge 
in respect of so much of his claim for 
costs as can be shown to have been in¬ 
curred in preserving the mortgaged pro¬ 
perty, and in getting rid of certain deeds 
of trust, which stood as a barrier between 
the mortgagees and their security. 

An account must, therefore, be taken 


and it must be ascertained what sum re> 
presents costs incurred by Defendant 
No. 8 in the proceedings necessary to set 
aside the trust deeds %nd the sum so 
found payable to Defendant No. 8 must 
be paid in priority to all the mortgages. 

The real question which has been 
fought is whether the suras of Rs. 37,000 
and Rs 9,500 which have been declared 
a charge on the house No. 62-2 Park 

a 

Street allotted to the mortgagor on parti¬ 
tion are to be postponed to the Plain¬ 
tiff’s mortgage or are to take priority 
over it. 

The property comprised in the Plain¬ 
tiff’s mortgage was the Defendant’s un¬ 
divided 7 40rh share in Nos. 52, 52-1, 
52-2 Park Street and No. 1 Russa Road. 
On 8th August 1904, a decree in the 
partition suit was made by consent,pf 
parties under which No. 52-2 Park Street 
was allotted to the mortgagor. But the 
mortgagor was ordered to pay Re. 37,000 

as owelty money to the Defendant No. 

1) 

4 and Rs. 9,600 to the Defendants Nos. 
3 and 4 jointly. These sums were, under 
this decree, declared to be a charge on 
No. 52 2 Park Street. 

For the Shah Defendants, it is argued 
that the Plaintiff’s mortgage attaches to 
the share is which allotted to the mort¬ 
gagor, that that share is not 62-2 Park 
Street, but 52 2 Park Street burthened 
with the charges for owelty created by 
the decree, that to allow the Plainfiff 
to enforce hiS security against 52 2 Park 
Street in priority to the Shah Defendants 
will be to give him a much larger secu¬ 
rity, than be is entitled to under bis 
mortgage, and that inasmuch as the share 
which is allotted to the Defendant is 
52-2 Park Street subject to charges fo' 
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owelty, charges for owelty must have 
priority over the mortgages. 

For the mortgagee, It is contended that 
the owelty could only become a charge 
on .52-2 Park Street by virtue of the 
agreement between the parties to the 
partition suit, and that no arrangement 
between the parties ban .create a charge 
having priority over the encumbrances 
existing previous to the partition. If 
the parties in a partition suit 'could 
make such an arrangement, it would be 
always open to them to destroy a mort¬ 
gagee’s security by agreeing that an ex- 
aggerated value should be placed on the 
mortgagor’s share, subject to a large sum 
for owelty, which they could call on the 
mortgagee to redeem, before enforcing 
his security against the partitioned share. 
B it for the agreement, the owelty would 
rSnk as only a simple debt. It must, 
therefore, be postponed to the mortgage. 

I agree with the proposition that no 
agreement between the parties to the 
partition suit, even though embodied in 
a decree of this Court, can affect the 
rights of the mortgagee who is no party 
to the proceedings. But I do not agree 
with the argument that the persons to 
whom the owelty is payable under a 
decree are in no better position than 
simple creditors. They are in a much 
stronger position; they are judgment- 
creditors in possession of property allot¬ 
ted to their debtor, and they are not 
bound to give him possession until they 
are paid. The decree, if made in the 
ordinary course, after contest, would 
direct the delivery of possession and the 
payment of owelty. Until payment, the 
Shahs could remain in possession subject, 
of course, to the mortgagee’s right to 


enforce his. mortgage against the mort¬ 
gagor’s 7-40th share of the whole pro¬ 
perty. Now in this case, the Shah De¬ 
fendants have given possession without 
getting payment. They have chosen to 
surrender the security which they had 
for enforcing the payment of owelty and 
they have done so by making an arrange¬ 
ment by which they affect to create a 
charge on property, comprising the mort¬ 
gagor’s 7-40tli share. But this they can¬ 
not do, so as to affect the incumbrances 
already existing on it. Having given up 
possession, they would be, but for the 
agreement, in the position of ordinary 
judgment creditors, entitled to execute 
their decree for owelty money against the 
mortgagor’s property, whatever it was, 
by attachment; and sale. But that sale 
would be. subject tcf any inourabrances 
created by th^ mortgagor. 

It is true that this gives the mort¬ 
gagee a more ample security than he 
would otherwise have had, but if the 
mortgagor’s co sharers choose to give the 
mortgagor a share greater than that to 
which he would be entitled on partition, 
and to give him ^redit for the money 
which they have agreed to accept, as 
consideration for allowing him to have 
that .larger share, it is not open to them 
to complain, if they find that that share 
is called on to satisfy incumbrances before 
the debt to them is discharged. 

If it had been possible to separate the 
portion of 52-2 Park Street which repre¬ 
sents the 7-40th share, belonging to the 
mortgagor, from the excess portion which 
he gets on payment of owelty, and if 
the Shah Defendants claimed to charge 
the owelty on that excess portion only, 
there would have been more force in the 
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Ingenious argument presenteid by Mr. 
Buokland (for the Sbah Defendants). 

But this is not what the Shah Defend¬ 
ants seek to do; they claim to charge 
their owelty on the whole of 52-2 Park 
Street, that is to say, they claim, by 
their consent decree, to have created a 
charge over the property representing 
7-40th share, in priority to the mortgages 
previously existing upon it. This they 
are not entitled to do. i- 

In the result, therefore, the sum which 
is found due to Defendant No. 8 on the 
account I have directed to be taken, 
must have priority over all other charges 
The usual mortgage decree must be made 
•n* favour of the Roy Defendants who 
are entitled to priority over the Plaintiff 
in respect of theif mortgage of 29 th 
January 1902. Next an .account must 
be taken of what is due to the Plaintiff 
under the two deeds of 13th April 1904 
and 10th April 1905, and in default of 
payment, a sale must be directed. 

The Shah Defendants are likewise en¬ 
titled to a mortgage decree in respect of 
the sums they claim as owelty ; but such 
sums must be paid after the other 
charges have been satisfied. 

The PlaintlflF must have his costs^ and 
the Defendants who have proved tlteir 
charges are entitled to add thair costs to 
their mortgage claims. But if it be 
found on taxation, any extra costs have 
been occasioned by the trial of the Issue 
between the mortgagees and the Shah 
Defendants as to the priority of the 
charges for owelty, those costs must b^ 
borne by the Shah Defendant^ 

Costs will be on scale No. 2; 

Hr, S. R, D<tit (for the Roy Defend¬ 


ants).—Each of us gets costs on scale 
No.„2 against the mortgagor. 

Haricjqton, J.—Yes. 

Mr. S. K. Mullick (foi^ the Defend¬ 
ant, Radhicanath Qanguli).—The parties 
agreed that the solicitor was entitled to 
the costs of the three suits, asks that no 
account be t^ken. 

Harington, J.—Liberty to all parties 
to apply and if they all agree to the 
sums payable, these sums may be direct¬ 
ed to be paid instead of the account 
being taken. 

Mr. J. Gamell .—I appear for the Plain¬ 
tiff' and ask that my costs be taxed as 
between attorney and client as provided 
for in the deed. 

IIarinoton, j. — The usual order as to 
costs on taxation. 

The Defendants, Sliahebzada Mahomed 
Kazim Shah, Shahebzida Wallie Maho¬ 
med Shah and Shahebzida Mahomed 
Karim Shah appealed against the above 
judgment. 

Mr. Sinha (with him Mr. P. L. Buck- 
land) for the Defendants, Appellants. 

Mr. Garth (with him Mr. S. R, Das) 
for the Roy Defendants, Respondents. 

Mr. Uyamlot the Plaintlfif, Respondent, 
R. S. Hill. 

[The Defendants, Respondents, Shaheb- 
zidah Fatteh Mahomed Shah and Radhlca- 
nath Ganguli did not appear.] 

The JuDQMaNT of ihb Coort is ,418 
follows:— 

Maclean, C. J.—The question in this 
appeal is whether or not, in the cir¬ 
cumstances I am about to state, the 
present Appellants, to whom two sums of 
Rs. 37,000 and Rs. 9,500 have been 
awarded by way of owelty on partition, 
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are entitled to priority over certain mort¬ 
gagees whom I will refer to as the Roy 
mortgagees, on a portion of the property 
which was partitioned. 

The facts lie within a very narro^ 
compass and are as follows:— 

A suit was instituted some time in 

e 

1901, to set aside* a certain* trust-deed. 
To that suit ail the parties either interest¬ 
ed under the trust or who would be 
Interested if the trust-deed were set 
aside, were parties ; and some of them 
apparently were minors. The result of 
that suit was that the trust-deed was 
set aside and, upon that decree being 
passed, the minoES ceased to have any 
further interest in the estate. By the 
decree in that suit, which is dated the 
8th of August 1904, all the parties who, 
uj)on the trust-deed ^eiiig set aside, be¬ 
come entitled to the property in certain 
shares, agreed amongst themselves to 
have it partitioned The estate at the 
time was vested in the official trustee; 
and under the decree, the official trustee 
was ordered to convey to Fateh Mahomed 
Shah, the mortgagor to the Roy mort¬ 
gagees, the house premises No. 52-2, 
Park Street in Calcutta. By the same 
decree it was ordered and decreed “ with 
the like consent (t.e. of all the parties 
Interested in the properties) that Fateh 
Mahomed Shah (the mortgagor) should 
pay to the present Appellants two several 
sums of 37,000 and 9,500 rupees, as 
in the decree directed, and »lt was decla¬ 
red with the like consent that the said 
two sums of Rs. 37,000 and Rs. 9,500 
respectively formed a charge upon the 
premises No. 52-2 Park Street alloted to 
Fateh Mahomed Shah, and that the allot¬ 
ments made to the various parties (inclu¬ 


ding the mortgagor) should stand char- 

« 

ged with the respective incumbrances 
and charges created by them respectively 
over their respective shares and interests 
in the aforesaid properties." 

The mortgages under w^ich the Roys 
claim are dated (1st) the 29th of Janu¬ 
ary 1902, (2nd) tfie 2nd of June 1902 
and (3rd) the 2nd of Setember 1902 j 
and, they were mortgages to secure an ag- 
^gregate principal sum of Rs. 18,000 with 
the interest at 18 per cent, per annum 
Nvith quarterly rests. The security was 
the share of the mortgagor in the vari¬ 
ous properties which had not then been 
partitioned. The result of the partition 
proceedings was to give the mortgagor the 
house. No. 52-2 Park Street, subject *to 
the charge fosthe two sums of Rs. 37,000 
and Rs. 9,500, and the question now is, as 
between the \)reaent Appellants and the 
Roy mortgagees, whether the Appellants 
are entitled, in respect of those sums, 
to priority over the Roy mortgagees. 
The learned Judge in the Court of first 
instance has held that they are not; and 
consequently they have appealed. 

It is quite clear J;hat after the parti¬ 
tion was effected, the mortgagee was 
entitled to regard his mortgages .as attach¬ 
ing ^0 the house No 52-2 Park Street, 
in substitution for the security on the 
mortgagor's undivided share in the pro¬ 
perty generally. The security wm shift¬ 
ed, as the result of the partition, from 
the undivided share of the mortgagor 
on to the property directed to be con¬ 
veyed to him Under the decree. 

This is not disputed. 

Then JjMses the question of priority. 
To detsnalne that question it becomes 
necessary to ascertain what was the 
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Bubatltuted property which the mortga¬ 
gor took under the partition. It ie clear 
that all he took was the house No. 52-2 
Park Street, subject to the charges of 
Ils. 37,000 and Rs. 9,500 in favour of the 
Appellants; and it can only be upon that, 
that the Roy mortgagees can rank as 
mortgagees, that is, upon No. 52-2 Park 
Street subject to the charges created 
by the decree. But it is said that this 

was a consent decree. That does not 

• 

seem to me to make any real difference 
unless the Roya can shew that the parti* 
tion effected was either the result of 
fraud, or unfair or improper as against 
the mortgagee who was not a party to 
the partition proceedings. 

Undoubtedly a person who advances 
money upon a mortgage of property 
which the niorigagdl'holds in an unlivi- 
ded share must be taken to take it 
subject to the liability of the property 
to be subsequently partitioned. Now, 
what Is the attitude of the Roy mort¬ 
gagees in this suit? Do they approbate 
or do they reprobate the partition pro 
ceedings ? If we look at pragraph 2 of 
their writteti statement they ask that 
their mortgage may be regarded as the 
first charge upon the premises. No. .52 2 
Park Street, "if it is shown tha,t the 
partition was fair and proper.” 'I'hore 
is absolutely nothing to shew, nor have 
we heard any argument that it was 
unfair or improper. 

The Plaintiff then have come into 
Court upon the footing of adopting the 
partition proceedings ; and if they adopt 
these proceedings, their mortgage can 
only be on the interest of their mort 
gagor under the partition. 

That Interest has been already stated 
This ci'iichides (he mill ter. 


BERT SaVI HiIjLS. 

A point was made that the Appellants 
must be taken to have surrendered their 
security, because the possession of the 
house No. 52-2 Park Street, had, in 
accordance with the decree, been handed 
over to the raorlgagor by the Ofl5oial 
Trustee. I am unable to appreciate that 
argument; ,1 q^u 'nob see why, if the 
mortgagor were put into possession by 
the Official Trustee, and in accordance 
with 'the decree, the Appellants have 
lost their right to the charge which is 
specifically created by that decree in 
their favour. 

There is one argument of Mr. Qarth 
which I ought to notice. It is said that, 
if a transaction of this sort can stand, 
the result may be that co-sharers may 
on a partition, knowing that one of them 
has mortgaged hlo share, so arrange 
matters that he should get no portion 
of the Immoveable property on the parti¬ 
tion, but receive the whole of his share 
ill cash, the effect of which would be to 
defeat the rights of his mortgagee. We 
are not dealing with that case now ; 
there Is no suggestion that this partition 
was unfair or improper; at any rate, 
there is no evidence of it. If such a 
case arise as Mr. Gatth suggests, I dare 
say, the Court will be able to deal with 
it satisfactorily. 

The appeal must succeed. The Appel¬ 
lants must have, as between themselves 
and the Roy fhortgagees, who must pay 
them, the coots of this appeal and also 
the extra costs which have been occasioned 
by the raising of the present point in 
the Court of first instance and which 
they were ordered to pay. 

Mr. Shiha’s clients, the Defendant 
Appellants, must in the first instance im 
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the plaintiff’s costs and may add them 
to their security. 

Stephen, J.—I agree. I would add 
that it is quite plain that the Appellants’ 
claim which is a charge upon the pro¬ 
perty, constitutes a deduction from tlfe 
corpui of the property and is not affected 
by any dealings with tlje possession of 
the property on which the decision of 
the Judge of the Court of first instance 
is based. * 

WooDROPFE, J.—I agree with the judg¬ 
ment of the learned Chief Justice. 

Mr. M. N. Mitter^ Attorney for the 
Appellants. 

Meitr$. Gregory and Jonte, S. S. 
Banerjee and K, D. Bhunjo, Attorneys 
for the Respondents. 

P, R, C. Appeal Allowed. 

' I— ■■ 

• [CIVIL REVISIONAL JURISDICTION.] 

Rule No. 3442 of 1907. 
Maclean, C. J. 

CoxB, J. 

1908. In Ihe matter of 

Heard, Nabin Chandra Das 

14, February. Gupta, Petitioner. 
Judgment, 

17, February.. 

Legal Practitioners’ Act {XVIII of 1879), 
secs. IS and Pleader—Unprofessional 
conduct—Refusal of brief for political reasons 
— Right to refuse—Reasons for refusal if 
must be stated— Right to move High Court to 
quash proceedings ivhen called upon to shov' 
cause, 

% 

A pleader is not bound to accept a brief 
offered to him, nor to state his reasons for 
refusing to accept it. 

A pleader having refused a brief offered 
to him was subjected to stringent exami¬ 
nation to disclose his leasons, and on its 


appearing. that his reasons were political, 
proceedings weie started against him under 
the Legal Practitioners' Act and he was 
called upon to show cause why he should 
not be repotted io the High Court for 
unprofessional conduct. Without waiting 
to shhw cause the pleader at once moved 
the High Com t to ^uash the proceedings, 

Held— That he was entitled to do so. 

That there was no rule of procedure to 
, justify the examination to which he was 
subjected. 

This was a rule granted on the 5th 
of December 1907, against the proceed¬ 
ings taken against the Petitioner under 
secs. 13 and 14 of the Legal Practi¬ 
tioners’ Act. • 

Sometime.before the Pujas one Doorga 
Charan .Shaha wecrt to the Petitioner, 
who is a fitst-grado pleader practising 
in the Courts of the Bhola Sub-division, 
and offered to engage him as a pleader 
in a certain suit which was proposed 
to be instituted in the second Munsif’s 
Court against the Indian Rivers Steam 
Navigation Company. The Petitioner 
refused to accept^ the case but a suit 
was instituted and the Petitioner was 
again approached and offered to be en¬ 
gaged, but refused to do so. Thereafter 
in connection with an application made 
by the Plaintiff to the District Judge 
of Backergunj for transfer of the suit, 
♦ the District Judge directed the Munsif to 
take the statements of some pleaders 
of Bhola, including the Petitioner, as to 
why they bad refused to act in the case. 
In his statement the Petitioner stated 
that he refused to accept the Plaintiff’s 
brief on the ground that he did not like 
to serve those men who acted against 
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the cause of the country. On*receipt of 
the statement the Judge again directed 
the Munsif to ascertain for what reasons 
the Petitioner thought that the Plaintiff 
had acted against the cause of the 
country. Another statement was taken 
from the Petitioner, who said he r'efused 
to accept the PlaintifTs brief because in 
the first place the latter was dealing in 
English cloths; and secondly, he had 
made coloured, and even false, reports 
to the authorities against those who 
were attempting to exercise social con¬ 
trol over him for selling foreign cloths. 
Thereafter on the 24th November the 
District Judge, J. D. Cargill, Esq , direct¬ 
ed the 2nd Munsif at Bhola to call on 
thd* Petitioner to show cause why his 
conduct should not be repyted to the 
High Court and notice was accordingly 
served on him to show cause The Peti¬ 
tioner thereupon moved the High Court 
and obtained this rule, 

The District Judge in the course of his 
explanation stated; “The fact of the 
matter is that the Plaintiffs in tiie case 
dealt in English cloth, and, therefore, 
they were boycotted# and ‘ controlled 
socially’ as the pleader puts it. One 
result was that at Bhola no pleader would 
take up this case. This District is a 
hot-bed of Swadeshi enterprise of a ques¬ 
tionable type, and this is not the first 
occasion on which trouble of a similar 
nature has arisen. If persons who do not ’ 
deal exclusively in country goods cannot 
on that account obtain proper legal 
assistance which appears to be the case 
at present—this fact causes them great 
harassment and expense, even if it is 
not tantamount to a denial of justice. 

I am of opinion thac a pleader acts 


Improperly when he refuses to accept a 
brief from a man merely because their 
political views differ, such views not 
being relevant in the case. ^ The facts as 
I have said are simple, but the principle 
a‘t Issue is one of considerable importance 
affecting as it does in a very intimate 
manner the ^dnilnls’trabion of justice.” • 

Z)r, Rash Behnri Ohose (with him 
Dr. Preonath Sen and Babu Gunada 
Chat an Sen) for the Petitioner.—The 
only question is whether a pleader who 
refuses to accept a brief from a person 
who deals in bilatee cloth is guilty of 
professional misoonduot. 

[The Chief Justioe. —Is there any 
rule of etiquette or law in this country 
compelling a pleader to take a brief?] 

Dr. Rash Behari Chose did not know 
of any. As regards barristers, Mr. Wood^ 
roffe when Advocate-General gave It as 
his opinion that a barrister “ Is not bound 
to accept a brief tendered to him with his 
fee if not specially retained on behalf 
of the person (fesiring his services. He 
is .... as free to refuse a brief 
sent to him as a solicitor is to decline 
a client.” Vide correspondence published 
in 7 C. W. N. xcv, xevi. 

Further draws attention to the fact 
that the charge in this case was pre¬ 
ferred not by the person who sought 
to engage the pleader but the District 
Judge of Backergunge himself. Reads 
his explanation.* 

[The Chief. Justice.— But do’ut you 
come too soon ?] 

Your Lordships have all the facts 
before you. Besides this Court has Inter¬ 
fered before. See In re Siddtshwav Boral 
(!)■ 


(1) 4C.W. N. 36 (1899). 
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Bobu Ram Charan *MiHer in showing 
cause said.—The Petitioner is crying 
before he is hurt. 

He does not care to answer the charge, 
but ooraes up directly before a higher 
Court to have proceedings set aside. He 
ought to have answered the charge. 

^ [The Chief Justice.—I t^ is an odd 
charge.] 

Submits that if the right of a pleader 
to refuse a brief at his will and pleasure 
were established as a general rule, a 
serious miscarriage of justice may happen 
when as in this case the pleaders all 
refuse. A pleader or a doctor holds out 
to the public that he is open to engage¬ 
ment on receipt of a certain fee. If he 
is free and yet refuses to accept an 
engagement he is guilty of unprofes¬ 
sional conduct. ^ 

• [The Chief Justice.— Can you compel 
a doctor to attend a patient?] 

No; but pleaders are under your dis¬ 
ciplinary jurisdiction. 

Then, again, it would be a serious 
matter if those who dealt in foreign 
clothes were in circumstances like tlie 
present to be without professional assist¬ 
ance. 

Dt'. Ohote in reply cited the nnreported 
judgment in The matter of Peari Lai Roy 
and otheri, Pleadefs, decided by Petheram, 
C. J. and Tottenham, J. on the 26th 
April 1888. In that case also the High 
Court was moved directly the District 
Judge, Mr. Posford, instituted proceedings 
against the Petitioners under sec. 14 of 
the Legal Practitioners’ Act and a similar 
objection was raised, viz., that instead 
of shewing cause, as they were called 
upon to do, they had come up directly 
to the High Court. The High Court 


quashed the proceedings as in the opinion 
of the learned Judges, " the setting of 
the machinery of the Court in motion in 
the way it was done in that case was ab¬ 
solutely without jurisdiction,” and “ there 
was no power in the District Judge 
to use the machinery of the Court and 
the forms of the •Court, and the seal of 
the Court, and his own judicial signature 
in the way he did” and “all the pro¬ 
ceedings that were taken in the matter 
were absolutely void.” 

The Chief Justice intimated that the 
rule would be made absolute and the 
reasons given on Monday. 

The Judgment of the Court was deli¬ 
vered by * 

Maclean, ^C, J.—This is an application 
under s^o. 15 of the Charter Act (24 
and 25 Viet.; C. 104). 

The Petitioner is a first-prade pleader 
practising in the Courts of Bhola, in the 
District of Bakergnnge. 

The Plaintiff in a certain suit which 
was proposed to be instituted in the 
Munsif’s 2nd Court of Bhola wished to 
engage him as his pleader. The Peti¬ 
tioner, for reasons which he gave, de¬ 
clined to act as such The suit was 
instituted: the offer was renewed, and 
again declined by the Petitioner. 

On an application to the District Judge 
of Backergunge to transfer the suit, the 
. latter directed the Munslf to take a 
statement from the Petitioner as to the 
reasons for his refusal to act in the case. 
This was done: but the District Judge 
required fuller reasons to be given, and 
a further statement was taken from the 
Petitioner on the 26th September 1907. 
He gave his reasons, which were ap- 
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parently based upon political grounds. 
The Petitioner was then called upon to 
show cause on the 10th December last 
why his conduct in refusing to accept 
the brief in the above case should not 
be reported to this Court as unprofes¬ 
sional conduct within the meaning of 
sec. 13 of the Legal* Practitioners’ Act 
(Act XVIII of 1879). He now applies 
to have those proceedings set aside. 
Sec. 13 authorises this'Court to suspend 
or dismiss “any pleader or muktear 
who is guilty of fraudulent or grossly 
improper conduct in the discharge of 
his professional duty, or for any other 
reasonable cause.” 

The charge against the Petitioner is 
th^t he was guilty of professional mis¬ 
conduct within the meaniqg of the sec¬ 
tion. The proceedings appear to me to 
have been very irregular. The Peti¬ 
tioner was within his rights in declining 
to accept the brief, if he did not wish 
to do so. It is not suggested that there 
is any rule or professional etiquette 
amongst the vakil Bar which required 
the Petitioner to accept the brief. Nor 
do I understand under what procedure 
he was subjected to the somewhat 
stringent examination which he had to 
undergo. He was not bound to give _ his 
reasons. It is idle to say the case falls 
within sec. 13. The only objection taken 
against the rule Is that it is premature, 
and that the Petitioner onght to have, 
waited to see the result of the applica¬ 
tion against him. I do not take this view : 
T think he was entitled to come at once. 
The preceedings were entirely mistaken 
and the rule is made absolute. 

Rule made absolute. 
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Indian Penal Code (Act XLV of 18G0\ 
secs. 99, 100, U? and 1^8— Rioting—Right 
of private defence, where the parties of the 
complainant and accused engaged in a free 
fight, and when the accused knew that they 
would be resisted in their acts—Jury, mis¬ 
direction in the charge to. 


When a body of men go out armed 
to f.xercise a sight or a supposed sight, 
hioivisig that they will he sesisted by 
another body of mea, in their act, and 
when the foimer is engaged in the exercise 
of that light or supposed right, the latter 
resisting, a fsee fight ensues between the 
rival parties in defiance of the remonst- 
lances of Police lonstables present on the 
spot with the result that a man is killed 
and otheis wounded, gueslions of sight 
and who are the aggs essors and who art 
the defending party do not arise for con- 
sidesatton. 

In re Kali Baipari (18) followed. 

No pesson has the sight to take tlu law 
into Ins own hands for the protection of 
his pes son or propes ty, if these is a reason¬ 
able oppos tunity of ledressby recousse to 
the public authosities. 

The sight of self help when it causes 
or is likely to cause damage to the person 
OS' psopesty of anothes- pes son must be 
restsicted as d recastsse to public authosities 
must be insisted on. 


(18) 1 C. L. R. C21 (1878). 
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This was an appeal preferred on the 
20th of November 1907, against thp 
decision of H. W C. Carnduff, Esq., 
Sessions Jndtre, f^atna, dated the 30oh of 
Seprernher 1907, convicting an;! sen'enc- 
ing the Appellants under secs. 147 and 
148, 1. P. C. 

A/r. Norton (witli h'lm B Monmothn 
Nath Mxthkfvjc.t) for the Appellants. 

Mr, P. L. Roy (with him Bahu ^oy 
Oopdl Ohoska) for the Crown. 

The Judgment of the Court was .as 
follows :— 

RaMPiNi, J.—This is an appeal by 
twelve persons who have been convicted 
by the Sessions Judge of IVit-'ia of nffcnces 
under secs. 147 and IIS, T. P. C. and 
sentenced to terms of imprisonment v.ny- 
ing from 1 to 2 years.* The trial was 
held with the assistance of a jury, who 
unanimously found the accused guilty. 
The verdict of a Jury cm only be set 
asiileon the gr )und of tnisiiirectlon iii the 
cliarge by the Judge to the 5u»y, wliich 
“has iu fact nccisioiied a f.-olure of 
justice.” The alleged fact.s of this case 
are set out by tlie Judge as follows:— 
“On the morning of the lOrh March 
Fakira Dhari, one of the Chowkidars 
of Iswa, saw a moh collected on the 
Patharl pyne, and learnt that they were 
Chero peojile come to throw up au dltina 
on the western side, taking eaith from the 
tlien dry channel in order to lTo so; also 
that the Iswa people Intended <o contest 
the others’ right to do anything of the 
kind. Ha at once went to the Surmera 
out-post and gave information to the 
writer constable who was there alone, 
and could do no more than record a 
ancha on hearing what he and another 


chowkldar, Bndhiia, who had come al¬ 
most simultaneously with similar infor¬ 
mation, had to say. Budhui was sent 
off to Shu 'kbpura in Monghyr to give 
formal inf'irrnaMon to the head cons¬ 
table, N irul N rbi, who had .gone there 
to atrend a Police co operation meeting 
while two constables, Rijkumar and 
Suraj Naih, were deputed to accompany 
F'rtkira hack to the pyne and avert a 
riot, if possible. On reaching the place 
they found some .500 Chero people 
armed w’ith hithifs and s vords, among 
them being about 200 Ubourers, exca¬ 
vating the earth, and most prominent 
of all, Kabiruddin directing operat-ions 
(from horse back eventually), hut himself 
unarmed, At tlie same time a slightly 
smaller (r ihor —200 or 400 are the figures 
suggested—was s'^'en coining from tire 
Tswa sid'’ hd hy*Sah leo .8ingh of Iswa, 
also on horse hack, armad and shouting 
“Jai Miliibir.” Tire Police implored 
the Clicro people first, and then the Iswa 
pcopla, and tlien b )th toge.her to desist 
and aw lit the arrival of the sub inspec¬ 
tors ; but remonstrances were in vain, 
the two armies rangedjup, and free fight 
ensued and lasted for a sliort time, 
after which the rioters on both sides dis¬ 
persed. .It was then noticed that one of 
the Iswa men had bean so severely 
wonncled as to bo unable to move from 
the spot where he had fallen. This man, 
Malnr Singh, the Chero people are said 
to have made an attempt to carry away, 
and the Iswa people, according to the 
Police, also tried to remove him altoge¬ 
ther, but the constables very properly 
refused to let him bo taken out of their 
sighr, and they were present with him 
when he died iu a hut hard-by about a 
quarter of an hour later. 


49 
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The Judge hae then dlsonseed the evi¬ 
dence very carefully and left the jury to 
make up their minds as to the facts. 
He then goes on to say ; " I now come 

to deal with the question of right, title 
and possession as to which a mass of' 
evidence has been laid before you, First, 
there is the oral evidence. On the Iswa 
side a number of witnesses swear that 
the Patharl pyne lies entirely in Iswa, 
that It has always been repaired and 
maintained by the maliks of Iswa, and 
that the people of Chero have never had, 
nor exercised any right to interfere with 
it in any way. On the other hand, the 
Chero witnesses allege that the Chero 
people have regularly excavated earth 
from the pyne so as to erect alung 
along the western sideband it is argued, 
on the strength *01 certain admissions by 
Iswa witnesses as to *tiio slope of tlie 
land, that, without such an alung, Chero 
could never grow a rice crop, as all the 
water would flow OS' their lands during 
the rainy season. Then Iswa produces a 
thakbust map of 1843, which seems to 
show that the northern branch at any 
rate of the pyne,^l, the so called Patharl 
pyne Is In Iswa while Chero produces 
a similar map and kheva, and the coun¬ 
sel for the defence asks you to gather 
from It that in 1843 the pyne was In 
Chero. Next the prosecution rely upon 
certain partition proceedings in 1907 
between Iswa and Ealyanpur; but to 
these Chero admittedly was no party. 
Chero again file a number of old rubnkars 
or decrees regarding a pyne apparently 
in their locality : but these relate to a 
dispute between Chero and Iswa, and I 
can not myself see that the Identity of 
the pyne referred to In them with the so- 


called Patharl pyne has been established. 
Next there are Treasury chnlans show¬ 
ing that Musst. Fasiban, the Chero mall- 
ka, has paid into the Treasury at Patna 
in the years 1884, 1§89, 1892, 1894, 
1896, 1897, and 1901, sums of money 
on account of “ Bandheri ” and the " Sak- 
rl Band,” and lastly, each side has pro¬ 
duced gilandazi papers and evidence in 
support thereof, while the defence have 
called a beldar who swears that he has 
repaired the pyne at the expense and 
on behalf of Chero. 

“The task of deciding what, in the 
result, is established by this conflict of 
evidence would, I think, be a diflicult 
one, and, in the view I take of the law, 
it is not necessary for you to attempt an 
adjudication. In a word, I am clearly and 
strongly of opiiyon that, if the case of a 
free fight deliberately engaged in by the 
parties is true, it is wholly immaterial 
what their rights weie or are. This 
brings me to an exposition of the law of 
rioting. t 

“ An assembly of five or more persons 
is an unlawful assembly if the common 
object of the persons composing it is, by 
means of criminal force or show of cri¬ 
minal force to any person, to enforce any 
right or supposed right. And an assem¬ 
bly, which was not unlawful when it 
assembled, may become an unlawful ass¬ 
embly. Whoever intentionally uaes-forco 
to any person without tb%c person’s 
oonseut iu order to the oommiiiing of 
any ofifeiice, or luieuditig by the use of 
such force to cause injury, fear or anno¬ 
yance to the person to whom the force 
is used, is said to use criminal force to 
that other. Whenever force or vioieuoe 
is used by an unlawful assembly, or by 
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any member thereof, in prosecution of 
Its common object, every member of it 
is guilry of rioting under sec. 147 of 
Indian Penal Cede. And if any person 
so guilty is armed with a deadly weapon 
or any thing, which, used as a weapon 
of offence, is likely to cause death, he is 
liable to severe punishment under sec, 
148. 

"In order, then, to convict any one of 
the accused under sec. 148, you must 
be satlsffed: 

"(1) That ho was one of five or more 
persons assembled with a common object; 
(2) that the common object was forcibly 
to assert the supposed right of Chero to 
take earth from Pathari Pyne; (3) that 
In prosecution of that common object 
force or violence was actually used, and 
4) that he was armdd with a deadly 
weapon. 

" As I have already told you, it is a 
question of fact whether a sword or a 
lathi is a deadly weapon, ^ and that is 
for you to decide I have also told you in 
the case of Kai)lr and I repeat it now 
once for all, that even if you find point 
(4) above not proved, it will be open to 
you to convict under the minor sec. 147, 
should you find the other essentials^ 
proved. 

"Now, apart from the alibi pleaded by 
some of the accused, the defence is that 
the Chero people were not asserting any 
right, but were merely maintaining un¬ 
disturbed the exercise of a Vight, and 
taking the necessary precautions to pro- 
teot themselves from aggressive interfer¬ 
ence ; and the learned counsel has cited 
a number of rulings drawing the distinc¬ 
tion referring, in particular, to one of 
1876 and another of 1897 : Shanktr 


Singh v. Burmah Mahto (1) and Paneh 
Kauri V. Queen-Empr$$B (2). Now, even 
if the soundness of these decisions be ac¬ 
cepted unquestioned, and I cannot help 
,thinking that the case of 1897 goes dan¬ 
gerously fur in the direction of allowing 
the subject to take th^law into his own 
hands, the present case seems to me to 
be readily distinguishable. And here I 
ought to remind you that, where the 
rigjht of private defence is set up, the 
onus shifts on to the accused, aud lb is 
for them to prove the plea. 

‘ In laying down the law I rely, first, on 
the clear language of sec. 141 (4), which 
refers to an actual right as well as a 
supposed one; and, then, on a long series, 
of rulings which begin with the Queen 
V. Jealall (3) anfl ends with Anant Pan- 
dit V. Mitdhusudan Mandol (4). There 
can, I tell you, be no right of private 
defence, either on one side or ou the 
other, where both parties are evidently 
aware of what is likely to happen and 
turn out in force. The right of private 
defence cannot be pleaded by persons 
who expecting to be attacked# go out of 
their way to court an attack. When the 
parties of the complainant and accused 
are prepared to fight, it is immaterial 
who was the first to attack, unless it be 
shown that the accused were acting in 
the exercise of the right of private de¬ 
fence. If the aooqsed—it was held by the 
Judges at Allahabad not many years ago, 
see Queen-Emprett v. Peary Dutt (6)— 
were determined to vindicate their suppos¬ 
ed rights and engaged in a fight with men 

(1) 25 W. R. Cr. R. 26 (1876). 

(2i I. L. R. 24 Cal. 686 (1897). 

(Sj 7 W R. Qt. B. 84 (1867). 

(4) I. L. R. 26 Cal. 674 (1899). 

(6) I. L. R. 20 AU. 460 (1898). 
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equally determined to vindicate theirs, 
no question of private defence can arise. 
It comes to this simply, that our law does 
not permit rival claimants to enter in 
cold blood Into battle to settle a dispute 
which can “be settled in a lawful manner. 
Here you must remember that ilie occur 
rence took place on the lOih Maicli, six 
months after the last rains had ceased 

and three months before the next raii.s. 

• 

were expected. There would, therefore, 
be no pressing necessity for the election of 
an alung. On the contrary, not only was 
there plenty of time to .seek the protection 
of the police at the out poat a mile dis¬ 
tant but the police were on this spot—if 
^you believe them—trying to prevent a 
breach of the peace : there was plenty of 
time to ask the MagisWrate at Barh to 
Issue an order ‘under sec.’114 of the 

t 

Code of Criminal Porcednre so as to 
enable the Cliero people to put up 
the alung before the rains: there was 
time, indeed, to bring a .suit to establish 
the right. And what was there to pre¬ 
vent them waiting until tlie settlement 
officer arrived and went into the matter 
on the spot witlua view to the record 
of rights contemplated^ If you find that 
the accused well knew that the right was 
disputed and would be forcibly contested 
by Iswa, that they nevertheless went in 
anything like the numbers asserted to 
exercise the right in the teeth of oppo¬ 
sition, that there was no necessity or 
justification in the parent facts for their 
taking the earth and throwing up the 
alung at the time in question, and 
that they joined battle in the face even 
of police remonstrance on the spot, then 
you should, without hesilalion, convict 
all w ho participated of rioting.” 


Mr. Norton for the Appellants con¬ 
tends that in this passage in the Judge's 
charge there is a fligrant misdirection 
on a point of law an^ that therefore 
the conviction of the Apppllants cannot 
stand. He urges that the Judge should 
not have told the jury that when two 
bodies of armed men go out to fight a 
pitched battle, defying the representa¬ 
tives of the law that are present and 
urge them to desist from fighting, the 
quc.stions of right and who are the 
agttressors are immaterial, but on the 
contrary Ilia' the Judge should have 
directed the jury to find (1) wlio were 
In the possession of the pyne ationt 
which the fight took place (2) by what 
right they were in possession and (3) 
wlio were the aggressors and tlie attack¬ 
ing party at the time of the occurrence. 
In support of his eonteniion he has cited 
and relied on tlie following cases Queen 
V Sohun (6), Queen V. Mitto Singh (7), 
Queen V Sicker (8), Bttjoo Smqh v. Khub 
Lull (9), Shanlcey Sin^k, V, Bvrnioh 
Mtihio l\), Oanowi L il D if V. Queen- 
Empiesf (\Q), Mohai Sheikh v. Queen- 
Efufifess {11), Pamh K'luri v, Queen- 
Euipi ess (2), Anunt Pandit v. Madhu 
Sudan Mandrel (ll, Potesh Nath Sircar 
V. Emperor (12), Bepin Behai i Guhri v. 
Pianalcul Mnjumdai (13), Queen-Emptess 

(1) 23 W. K. Cr. U. 2.3 (187B). 

(2) 1. L H 24 Cal figS (1897). 

(4)* I. L. K. 26 Cal. 674 (1899). 

(0) 2 W. It. (;r. R. 59 (IS65J. 

(7) 3 \V. R Cl. K. 41 (1866) 

(8) 7 W. Jt. Cr R. 112 (1867), 

(9) 19 W. R. Cr. R. 66 (1873). 

(10) I. L K. 16 Cal, 206 (1889). 

(11) I. L, R 21 Cal. 392 (1894;, 

(12) 1, L R. 33 Cal. 296 (1905). 

(13) 11 (.1. W. N. 176 (1906). 
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T. Nti^$a'ng Path*bhai (14) Rnd Qufen- 
Empien V. Prehmuiha Trvnn (15^. 

Mr. Roy for the Crown on the other 
hand hasjeplied that the Jiidtje’s charge 
contains no misdirection, that the Judge 
has correctly laid down the law,'*aiid 
that, as no failure of justice has in fact 
taken place iii.con’sequence of the alleged 
misdirection, the cnnvietion of the Ap¬ 
pellants according to sec. 637, C. P. C., 
should not be set aside. He relies on 
the ca«P8 of Qn^m v. N'^Wfhdte 
Queen v Jctlull (3), Queen v. Muna 
Stvg (17), Pe Kah Bnipntt (18), Queen- 
Empt eae v. Pnarj Duit (5), Kma Empetov 
V. Kahji (19), Emperor V. Kudhu Singh 
(20) and an mireported case Jairam 
Mohton V. Empaor (21), 

Tliere appears to me to be no necessity 
to discuss these .cases at length. They 
lay down no genera! rule. Further, they 
have all been considered and commented 
on from time to lime by the different 
Benches of this Court and the facts of 
each case dislingnislsed. Tliey undoubt¬ 
edly appear to be confl citing; and 
Mr Norton has suggested that if we do 
not agree with the law as laid down 
in the cases he has cited, we should 
make a reference to a Full Bench. But 
we see no reason and consider it un 
necessary to do so. The law of the 

Penal Code, however apparently vari- 
(3) 7 W. II C’r. R 34 (1867) 

(6i I. L K 2C All 459 (1898). 

(141 I. L. R. 14 B?'m. 441 (1890). 

(161 I. L. R. 24 Mfid 124 |1900). 

(16) Gap. No. W. R. Cr. 11 (1864). 

(17) 7 W. R. Cr. R. 103 (1867). 

(181 1 0. b. R. 621 (187«). 

(19) I. L. R. 24 All. 143 (1901) 

(20) I L. R 24 All. 298 (1902). 

(21) Decided by Mitra and Caspersz, 
JJ., on the 16th July 1907. Un* 
reported. 


oiisly Interpreted in different sets of cir¬ 
cumstances, remains the same and we 
are bound to apply it to the circnm' 
stances of the present case according to 
oiir lights. I have no doubt that accord- 
iiig to the Penal Code no right of private 
defence arises in circumstances such as 
those of the present case, when both 
parties armed themselves for a fight, tcT 
enforce their right or supposed right 
and delibernte1y engsged in very large 
numbers in a pitched battle, killing one 
mail and wniiiidiiig O' hers. In such a 
cai.e, as sai'i in the exao'ly similar c«8p of 
Pe Kali Biup'iri (18) where both parties 
are armed and prepared for battle, and 
it is not shown that they were acting 
within the legal limits of the rfglit of 
private ^defence, it does not matter 
which is the first to attaik. In the 
present ease the A|'[iellari’s, if they liad 
any right of private defence which in 
the circumstances in niy opinion they 
bad not, did not act within the hgal 
limits of such right. They did not res¬ 
trict themselves merely to the use of 
such force as was necessary to resist 
tr-spass. Oil the cfuitrary, they far 
exceeded llieir right, if ih-y liad any, 
for they k'lled a man and n flio’ed serious 
injuries on others. As has been said 
in the unreporfed case of Jniram Mahton 
V. Empeior (21):—“The right of private 
defence of property is a restricted right. 
Sec. 99 of the Indian Penal Code ei- 
pressly lays down that there is no right 
of private defence in oases in which 
there is time to have recourse to the 
protection of the public authorities, and 

(18) 1 C. L. R. 621 0878). 

(21) Decided by Mitra and CasperBS, 
JJ ., on the 16th July 1907. (Un¬ 
reported). 
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Jf, ftlno, J«ys down that the right of pri¬ 
vate defenop in no case extends to doing 
more harm than is necessary for the 
purpose of defence. Secs. 100 to 105 
make the right depend on the cirontnstan- 
ces of each case. No man has the right 
to take the law into his own bands for 
the protection of his person or property, 
if there is a reasonable opportunity of 
redress by recourse to the public author¬ 
ities. Referring to JJpde v. Groh'im (22) 
Holloway, J., in Madras High Court 
proceedings, 8th January 1873, says :— 
‘Tlie natural tendency of the law of 
all civilized States is to restrict within 
constantly narrowing limits the right of 
self-help, and it is certain that no other 
principle can be safely applied to a 
country (like this). . . 'T'he right 

of self-help, when it causes, or is likely 
to cause, damage to the person or pro¬ 
perty of another person must be i estrioted, 
and recourse to public authorities must 
be insisted on. If a person prefers to 
use force in order to protect his property, 
when lie could, for the protection of such 
property, easily have recourse to the 
public authorities, his use of force is 
made punishable by the Indian Penal 
Code. No matter what the intention of 
that person may he, the law says thaf 
be must not use force in such a case. 
To hold otherwise would he to encourage 
and put a premium on offences of riot¬ 
ing which are so frequent in "this part 
of India. The country would, in the 
language of H >lloway, J, “ be deluged 
with blood,” if an offender who could 
get relief by recourse to law were allowed 
to take the law Into his own bands.” 

(22) 1 B. and C. 593 ; 8 Jur. B. S. 1229 
(1863). 


For these reasons, I am. of opinion 
that tl^ere was no misdireotinn in the 
charge to tlie jury by the Sessions Judge, 
and I would accordingly dismiss the 
appeal. 

Sbarfusdin, j.— This is an appeal by 
the present Appellants who have been 
convicted and isentenced as mentioned 
by my learned brother in bis judgment. 
The trial was held with the assistance 
of a jury whose unanimous verdict was 
that all the accused wore guilty. 

The facts of the case have been fully 
discussed by the learned Sessions Judge in 
the heads of his charge to the jury and 
also dealt with by my learned brother. 
I ueed not therefore repeat them. 

It has been urged on behalf of the 
Appellants that there has been misdirec¬ 
tion in the charge on a point of law 
namely, that "in the case of a free 6ght 
deliberately engaged in by the parties 
it is wholly immaterial what the rights 
were or are.” And that the misdirection 
has been further anipliBed by the learned 
Sessions Judge by directing the jury 
"that there can be no right of private 
defence either on one side or the other, 
when both parties are evidently aware 
what is likely to happen and turn out 
in force. The right of private defence 
cannot be pleaded by persons who ex¬ 
pecting to be attacked go out of their 
way to court an attack. When the 
parties of the oonfplainant and the ao*' 
cused are prepared to 6ght, it is im¬ 
material who was the first to attack, 
unless it be shown that the accused were 
acting in the exercise of their right of 
private defence.” 

Mr. Norton, Counsel for the Appel¬ 
lants, contends that the above amoanti 
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to a misf^ireotion iifa»in<ioh aa the learned 
Srsaiona Judge waa bniiiid to plane before 
the jury the evidenoe aa to poNapaaion ; 

and that thia omiaaion baa caoaed a 

% 

xniacarriage of joaticn, for, if the jory 
had found poaaraaioii of his olieiita -^ven 
for a few hours before the occurrence, 
they had a right to defend their posses¬ 
sion against any aggression by the other 
side. 

The Indian Penal Code dealtf with the 

t 

right of privete defence in sees. 96 to 
1('6 Under sec. 97 “every person has 
a right subject »o the reatrintiona con. 
tained in sen. 99, to defend hia property 
or that of %ny other person against 
any act which is an offence falling under 
the definition of offences mentioned in 
that section. One of the restrictions 
under sec. 99 is^that " there is no rigiit 
of private defence in cases in which 
there Is time to have rtooiirse to tlie 
proteotion of the public authorities.” 
By the above restriction an accused 
cannot set up this’right with regard to 
properties iu his pessession, if he has 
time to invoke the proteotion of the 
authorities. In cases of sudden fights 
where there has not been any ptepara 
tion by either side, a man, no doubt, is 
within the law, if in defending hia pro¬ 
perty he oauses such bodily injuries to 
the aggressive party as are allowed by 
the aeotions of the Penal Code whicli 
deal with the right ofc private defence. • 

If tiie facts of the present case disclose 
a state of things which clearly goes to 
show that the accused had full knowledge 
of the fact that they would be opposed 
by the other side, their duty, as required 
by law, would be to have recourse to 
the proteotion of the authorities, provi¬ 


ded thpre was time enough to do so. If 
there was time, they had no riglit to go 
to the scene of occurrence and thus in¬ 
vite the o'her side to come and attai k 
them. The occurrence is said to have 
taken place on the 10 h March 1907, 
when, tlie Patliari pyiie was quite dry. 
The accused h.ad gone to the place to re¬ 
pair the embankment of the said pyn*^ 
wliich emhaiikmeiit is situated on the 
Chero side of'the pyne. Chero is the 
village to which the accused belong. 
Tne opposing party belong to the village, 
Iswa. On tlie date of the occurrence, 
there was no pressing necessity to throw 
up any earth on the Chero side of this 
pyne—tlie next rainy season being some 
months after the occurrence. • 

From .facts proved in the case and 
accepted by tli» Jury it is clear that the 
Chero pebple were fully aware that they 
would lie attacked by the Iswa people. 
The Cliero people immbered about iOD 
or 600 including about 200 labourers. 
They were armed with sword and Inthen 
and were led by Kabiruddiu on horse 
back, who had only a whip in his hand. 
Oil the appearance of such a large body 
of men, the Iswa people also began to 
collect their forces. In the meanwhile 
,two Chowkidars started for the Tliaiia, 
wliich Is Only 4 miles from the soeiie of 
occurrence and only a mile from Chero, 
to give information of a liksldiood of a 
breach o*f the peace. Oa receipt of the 
information two Police constables arrived 
oil tiie spo*^ before the tiginiug liaO uoia- 
menced. In spite of tlie renioiisi ranees 
of these two constabli s, fighting began 
and there was a regular combat. This 
fighting commenced on the Iswa people 
trying to cross the pyne. 
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Kabibuddin V. Tbb King Emperob. 

On the above foe's it is clear that the 
Ctiero people had full kmtwledjje that 
they would Vie oppO'e<l V>y tlie Iswa 
pei’ple and this ia evidenced by tlie fact 
of their having goim fully armed and 
in such large imnibets. An asseintily of 
such a large Viody of men indicates riiat 
lliey had not gone to 'the spot for any 
peaceful purpose. Tliey knew quite well 
tliat ttiey would he aitinked and they 
went to tlie spot to meet fuioe hy force. 
The law’ does nor delegate to any piivate 
individual the functions of those puVdic 
servants who are specially charged with 
the protection of life and propenv, 
and the apprehension of (flfendere. In 
the present, case there having been no 
pressing necessity for repairing the em 
bunkuienr and tliere Vieiiig ample time 
to set k protect ion of tl^e authorities, the 
Cliero pei ple had no right to lassemlde, 
as iliey (lid, and court an attatk by tlie 
Is va people. 

It IS 1 onteiidi (1 'in hehilf of the Appel- 
lanis i hat. inaimurh as i In-Cnern pcple 
liad airived on iliespot adiiiit'e'ily a ft w 
houis Viefore the Lwa people, tlie ioiiiier 
had a riglu, to defend the comiiiiiance 
of a state of things which, if altered, 
would have disturbed the status quo ante, 
and that the Chero people, having arrived^ 
there Srs*^, were inaiii'aiuiiig their right 
of possession. Too common oVqt'Ct men¬ 
tioned til the charge is to suppurr a 
supposed rigtit to take earth ’from tiie 
Pailiari pyne. Ttie (juesiion, theiefore, 
is as »o wneilier the Cliero peOfde liad 
gone to tiie spot lo iiefend a riglit or to 
assert It. It IS clear that that they bad 
gone to assert ibat right, or otherwise 
there would have been no necesBity of 
going to the* place In such a large body 


and BO armed. It is contended on behalf 
of the Appellants that they having ar¬ 
rived on the spot first lisd the right to 
remain there and if distiiiVied in that 

c- 

riglit tliey were entitled to set up the 
plea' of the right of private defence. I 
cannot accept the above pr'iposition, as 
such an eminclation of law woull he 
dangerous to the peace of the country. 
It. would justify a regular race Vietween 
two faotiO'is as to wtio should arrive fi>8t. 

In the above circurns'.ances I am of 
opinion that the learned S'-ssions Judge 
was right in telling the Jury, that if 
they found ( i) tliat tliere had been a 
premeditated fight between the parties ; 
(b) tliat the remonstrances of the two 
constaViles were ineffectual; (r) that there 
was no pressing neceasi'y to repair the 
pynp; and {'^) thaf, there was ample 
time to seek the protection of the autho¬ 
rities—it was immaterial as to which of 
tiie parries was iii possession. 

0 le of the ciuninnu oVij-'c's mentioned 
in sei’. 141, I. I’ C. is—“'ly means of 
criminal toiie or sVinw of crimioHl force 
to any person to take or otitain posses¬ 
sion of .any property nr to deprive any 
person of the enj 'yment of the right of 
way or of the use of water or other in¬ 
corporal right of which he Is in possession 
or enjoyment, or to enforce any right or 
supposed right.” The expression “ to en¬ 
force^ .any right or supposed right” siig- 
gesrs an oppesing- parry and hence -J 
fiiiri ttiat. the accijst-d have been charged 
with notii'g with the enmmou ot'jeor, to 
wit, to assert tiy force or show of force 
a supposed right. 

Our attention has been drawn V>y coun¬ 
sel on both sides to various authorities 
in support of their respective oontentions. 
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REPORTS (S« Index.) 


Mr. K. Gk Gupta in nis report on ras results of 
his enquiry into the Fisheries of Bengal has proposed 
that iegislation should be underraken, and for the 
present, he says " it will be sufficient to establish 
short close seasons and to prevent the destruction of 
fry and young fish of a few specifier) varieties only. 
Something must also be done to put a stop to 
the practice of erecting dams and other obstruc¬ 
tions right across water courses and river channels, 
which seriously interfere with the passage of brood 
fish and fry from the sprawning grounds and are 
great obstacle to navigation.” 

Legislation in this direction wb think will 
serve a very useful purpose and having regard to 
the rapid decrease in fish supply in recent years legis¬ 
lation is urgently required. But in undertaking 
legislation, unnecessary Interference with private 
rights should be guarded against. In tjiis country the 
right to fishery in large navigable rivers belongs to 
private Individuals. Ghose and Gordon, JJ. in 
delivering their judgment in the case of Snteowri v. 
The Seeretaty oj Slate for India in Council I. L. K, 22 
Cal. 252, discussed the earlier cases on the point and 
observed as follows:—Upon the cases we have just 
referred to, it may be accepted as law on this side 
of India that the bed of a tidal navigable river Is 
vested In the Crown; and that the right of fulkur 
(fishery) in such river, as also the bed of the river 
Itself may be granted by Government (whether it 
be In the ezereise of their prerogative as the Crown 


or a9 representing the public) to private individuals 
to be held by them as private property, subject, 
of coarse, to the right of navigation and sqch other 
rights which the public has in such rivers.” 

^ We inviie attention to the decision of the 
Privy Council in K'ijn Rat Bh tgwal Day il Singh 
v. Dehi Dayal Sthv, at p. 393 of this number. 
Their Lordships have reversed the decision of 
the Calcutta High Court reported at p, 408 of 
Vol, VIII of this journal. The Calcutta High 
Court bad helii that although the English rule 
against champerty and maintenance does not apply 
in tills country the agreement in that case could 
not be given elTect to a.s being opposed to public 
policy and as promoting gambling In litigation. 
The stipulation in the agreement which was con¬ 
sidered specially open to ciiticisrn w.as that out of 
the price of fls r)2,GOO agreed upon only Rs. 600 
was to be paid down ami the b.alauce was payable 
in the event of 8ucce9.s in the suit and in proportion 
to the extent of such success, A very similar agree 
meiit came up for consideration before the Privy 
Council shortly afterwards in the case of Lai 
Achal Ram v. Rnja Kmm Husain, 9 C. W. N. 477, 
In that case the Judicial Committee held that 
there was " nothing extortionate or unreasonable 
in the terms of^ the bargain in the case,” "no 
gambling in litigatiou ” and ‘‘noMiing contrary to 
public policy” ami their L-niships were further of 
opinion that so long as the sale deed stood and was 
not. repudiated by the transferor, it could not 
be challenged by a stranger to the deed. 

In the present case the question has been 
dealt with eYeii more “squarely" by the Judicial 
Committee. Their Lordships hold that the agree¬ 
ment in this case was ehampartous. But that 
was not enough to avoid such a transaction in 
India. L'lrl Robertson gave tiie reason in the 
course of the argument that "society in India 
makes it inexpedient to apply the law of cham¬ 
perty there." Tliis may be so But we venture 
to suggest ail additional reason. Lawyers In 
England of the present day are fhemselves in doubt 
as to whether the law of champerty as established 
by a long course of deolsions In that country is 
wholly justifiable in principle. Their Lordships 
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were further of opinion that the stipulation which 
made the payment of the consideration money con¬ 
tingent on the success of the suit did not, add any 
darker complexion to the transaction and it was not 
contrary to public policy and void as such. Lord 
Robertson very pertinently asked in the course of 
the argument, '* can you show me any form of an 
agreement of this class which would not be a gamble 
In litigation.” It was further laid down, as in Achal 
Ratn't ease, that the transaction could not be 
challenged by persons not parties to it. 


A QUfiSTION WHICH VBRV NATURALLY ARISES OUT 

of these cases and which by a coincidence forms 
the subject-matter of the next. decision reported 
in this number (Munshi Basil uddin v. Mahomed 
Jalish at p. 409) is whether a benamdar stands in 
the same position as the transferee in the two cases 
mentioned above. In benami sales and mortgages 
also, the question may be said (in the language of 
the Judicial Committee) to be one between assignor 
and assignee. A benami sale, considering the nature 
of the transaction is, no doubt, no sale, when tlie 
question arises between the benamdar and the bene¬ 
ficial owner. But if to hold property hennim be 
not altogther wrong and illegal, it, is dilfii'ult to 
see why third parties should not^respect, the arrange 
raent made between the owner and the benamdar by 
mutual agreement, so long as such agreement does 
not operate in fraud of the rights of such third 
parties. We think that the present law relating to 
benami transactions in so far as it treats such trans¬ 
actions as not merely voidable at the instance of 
the parties themselves, but as void to the whole 
world is unsatisfactory and stands in need of reconsi¬ 
deration. It would simplify matter much if benami 
transactions were looked at in the same light as 
any other transaction of a voidable character. At 
present the law holds out Inducements to the raising 
of false pleas in defence in suits for possession or 
the like brought by a purchaser, where the plea 
that the Plaintiff is a benamdar is a good defence 
even when raised by the veriest trespasser. 


The case op Howatson v. Webb reported in 
(1908) 1 Ch. p. 1 shows the risk that an educated' 
man undergoes In signing a deed without reading it. 
In this case the Defendant, a Solicitor, was requested 
by H to execute certain deeds and on his asking 
what these deeds were he was told by H that they 
were deeds transferring a certain property. The 
Defendant on the faith of the representation, with¬ 
out himself examining the deeds signed them. One 
of the deeds so signed was a mortgage between the 
Defendant, as the mortgagor and another person 
and contained the usual covenant by the Defendant 
(mortgagor) for payment of principal and Interest. 
In BD BOtloQ by b trBDsferee of the mortgage for 


payment of the mortgage debt, the Defendant 
pleaded that he executed the mortgage-deed on a 
misrepresentation ao to its contents, and believing 
it to be a deed of transfer and he never intended 
to execute the personal covenant for the payment 
of the mortgage debt and so the covenant was not 
binding upon him. It was contended on behalf of 
the Defendant that the whole deed was inoperative 
as he never intended to execute such a deed or at 
any rate if the deed as a deed of mortgage stood 
good, the personal covenant contained in it must 
fail, as the Defendant never thought of undertaking 
any persona! liability ‘and he was never told nor 
had he any reasonable ground for thinking that 
the deed which he executed contained any personal 
covenant. 


The second contention could not of course 
hold good. The deed, such as it was, was indivisible 
aud if it was good at all it was good in all respects. 
As to the first contention the question was whether 
the Defendant who was an educated man could 
avail himself of the plea of non est factum in this 
particular case. The Court held that the Defend¬ 
ant could not avoid the deed on such a plea and 
that it was his duty to examine the deed before 
siEoiiig it and as he did not do so, he ought to 
suffer the conscqueilce of his own negligence as 
against an innocent third party, the Plaintiff in 
tins case being a transferee of the mortgage deed. 
Farwell L. J., asked:—“Whether the old oases 
on misrepresentation as to the contents of a deed 
were not based upon the illiterate character of the 
person to whon, the deed was read over, and on 
the fact that an illiterate man was treated as being 
in the same position as a blind man. . . . and 
whether at the present time an educated person who 
is not blind is not estopped from availing himself 
of the plea of non est factum against a person who 
innocently acts upon the faith of the deed being 
valid." 


A TESTATOR DEQUEATHED CERTAIN PROPERTIES TO A 
legatee. In describing the properties he stated to 
the following effect: “ 1 give all the properties to 
C which have boen granted to me by my father 
under a codicil to his Will, namely, the properties 
X, Y, Z.” It appeared that another property, 
K., was also given to the testator by the codicil of 
the father's Will but there was no evidence in 
the case whether the testator knew at the time he 
executed his Will that under the codicil to the 
father’s Will this property K also was granted to 
him. After the death of the testator the question 
arose what properties the legatee was to get—that 
is to say whether he should get only the properties 
which the testator obtained under the codicil or 
whether he should get only the properties that were 
enumerated, viz., the properties X, Y, Z. 
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ThB solution of ipE QUESTION PRIMARILT DEPENDS 
upon the Intention of the testator; and in the 
absence of reliable evidence as to the intention 
the Court must have to look to the contents of 
the Will and the surrounding circumstances. Now 
what was the leading description of the properties 
sought to be bequeathed 1 Did the testator intend 
to bequeath all the properties he obtained under 
his father’s codicil, or''did he intend to give the 
properties he enumerated. The principle for tlje 
guidance of Courts in arriving at the intention 
of the testator, In such cases may be stated 
thus—where there is a complete general description 
of the property comprised In a transfer, followed 
by an Imperfect enumeration, the latter cannot be 
read as restricting the former. Travtdt v. Bhendel 
(1877) 2 Ch. D. 436. But this rule also does 
not solve the difiBoulty. It assumes that of the 
two descriptions, one is complete and the other 
is imperfect. But the real question is which is 
the complete description and whioh the incomplete 
or imperfect description ? Suppose A in a deed 
stated that he gave all the properties which he 
purchased from B vh., properties X, Y, Z, and it 
appeared that the property Z was not purchased 
by A from B. In this case without strong reasons 
the Court will not hold that the property Z was 
also comprised in the gift. Or suppose numerous 
properties were purchased bj A but In the enu¬ 
meration seme of the properties so purchased were 
not included. Then in such a case it would pro¬ 
bably be held that the general description should 
prevail over the enumeration, because where the 
general description is numerous it is reasonable 
to suppose that in enumerating them some of the 
properties may have been left out through mistake 
or oversight. 


But in the recent cask of Bnchtt, in re Dnwes 
V. Miller reported at (1908) 1 Ch. 185 it was held 
that the enumeration should prevail over the 
preceding general description, The learned Judge 
held that the enumeration of the properties was 
the leading and the complete desoriprion. The 
learned Judge observed “Now the present is not 
a case in which there has been a complete des¬ 
cription of the thing intended to be given by name 
with a subsequent misdescription as to some parti¬ 
cular connected with it, but In the present case 
we have two perfectly distinct desprlptions of the 
subject matter of the gift, each complete in itself 
and they are connected by the advert “ namely ” 
which means “ by name ” or “ that is to say," and 
there is no other connection between the two 
descriptions. The first description is a general 
collective description, and in this sense uncertain. 
An enquiry and investigation, with, I suppose, some 
possibility of error, are necessary to ascertain the 
particulars of the real estate referred to. The 
second desorlption is more definite and specific." 


The learned Judge goes on to observe that the 
mere fact that a second desorlption by enumeration 
and specification was added showed that the first 
descriptioq whioh preceded it was not considered 
by the executant of the deed to be complete and 
accurate; as otherwise why should be add it unless 
to make certain what was more or less observed 
before. 


It is difficult to lst down a hard and fast 
rule for the construction of deeds containing more 
than one description of the properties dealt with, 
where the two descriptions conflict with each other 
in some respects. The decision in a particular 
case will be more or leas influenced by the parti¬ 
cular facts of the case and the language of the 
deed. In all these cases the Court’s duty is to 
infer the real intention of the grantor, guided by 
certain general principles which though not infal¬ 
lible lead to correct results In the majority of oases. 


We invite attention to the case of Mohtth 
Chmdra Saha v. The Emperor reported at p. 416 
of this issue. In this case, their Lordships did not 
adopt the interpretation which was pljiced In Deputy 
Legal Eemembrancer v. Upendra Kumar Ghosh, 12 
U. W. N. 140 upon sec. 350, Cr. P. C. In this 
connection we may sefer our readers to an article 
which appeated at p, Ixxiv of the current volume. 


RECENT CASES UNDER THE BENGAL 
TENANCY ACT. 

Instalment decree. —An instalment decree cannot 
be made In a suit for rent under sec. 210, C. P. 
C., but the High Court refused to set aside such a 
decree upon an application for revision under sec. 
622, C. P. C., as it was only an error of law: Sibh 
Naiain v. Baxkun'ha Nath, 11 C. W. N. 857. The 
reason of the decision Is that sec. 210, C. P. C., 
speaks of a suit for money and a suit for rent Is 
not a suit for money. If may be pointed out 
here that sec. 546, C. P. C., has been held to be 
applicable to rent decrees although that section 
speaks of a decree for money and not a decree 
for tent; Bunku Behnxi v, Syama Ckaran, 1. L. R. 25 
Cal. 322. Further secs. 210 and 546, C. P. C., are not 
among the sections whioh have been made applicable 
to rent suits. However it seems that a Court has 
jurisdiction to pass an instalment decree when the 
order is passed upon consent. 

Raitat. —A person who was originally a ralyab 
may afterwards convert himself into a tenure-holder 
so far as third persons are concerned. Moktsk 
V. Manbharan, 5 C L. J. 522. 

Non-occdpancy raiyat.— It has now been definite¬ 
ly settled by a Full Bench that under the Bengal 
Tenancy Act the right of a non-oooupanoy raiyat Is 
not heritable. Mokmt Lukhan v. Jainath, II C. 
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W. N. 626: s. o. I. L. R 34 Cal. 616; 5 C. L. J. 
457. It may however be noted here that the 
Judges compohiiif!: tlie Full Bench were not unani¬ 
mous. Whatever may be the view of the majority 
as to the question of law, as a matter of fact, we 
seldom Gnd a landlord anxious to eject the heir of a 
ralyat in this country 

Ejectment.— Tlieir Lordships of the Judicial Com¬ 
mittee have reversed the decision of the Hi[;h Court 
in the case of Sin fKiri v flun Mohun, 9 C. W. 
N. 87 : 8. 0 . 1. L. li. 31 Cal 174 and have held that 
the question whether tlie erection of an indigo fac¬ 
tory within the limits of land lot (mt for agricultural 
purposes^generally will render the land unfit, for the 
purposes of the tenancy is essentially a question of 
fact. Ilari Mnhun v. Swe^'ini, 11 C. W. N. 794: 
s.c, I. L. R. 34 Cal. 718; 6 C. L J. 19. 

Enhancement. —Tim fact that the tenant ha.s been 
exonerated from certain liabilities under a previous 
contract cannot give validity to a stipulation to pay 
rent at an enhanced rate exceeding 2 annas in the 
rupee, Probnt ChaniiTu v, Chenig AU, 11 C W. N. 
62. One suit for enhancemeiu of rent under sec. 30 
and increase of rent under sec 52 is maintainable. 
Sarada v Inoar, 11 C. W. N. 1154. 

UNDEa itAiYAC'.—Tlie ease of Aup Mondul v. Ram 
E'Uav, 8 C. W. N. 479 has been explained in the 
case of Jamini V. linjendui, 11 C. W, N. 519 and 
it has been held that the heir of an under-raiyat has 
only the right to remain in possessiot. of the land 
until the end of the agricultural year but has no 
right to inhoiit. 

Holding ovee —In a suit for ejectment under sec. 
49 of the Act it was lield that mere delay in the 
institution of the suit is no leason for the dismissal 
of the suit on the ground that the Defendant was 
allowed to hold over. Ratan L<d \.Fnuhi,\. L. 
K. 34 Cal. 396 The expression "holding over” 
means that the relation of iandlord and tenant con¬ 
tinues with the assent of hntli parfics, and the overt 
acts, by which the relation may bo continued, are 
either the receipt of rent by the landlord or his as¬ 
senting to the continuance of the tenancy by other 
acts or words. Ibid Per Mitra and Caspersz, JJ. 

Additional rent,—A landlord is entitled to re¬ 
cover additional rent where the rent was settled 
having reference to the area and not a consolidated 
rent. Ry Kumar v R m Lai, 5 C. L. J; 538. 

Interest. —The distinction between sec. 69 of the 
Contract Act and sec 55 of the Bengal Tenancy Act 
has been explained in the case of Mohim Chandra v. 
Kalitara, 11 C. W. N. 939 ; under sec. 59 of the 
Contract Act the Court may have regard not only 
to the debtor’s express intimation but also to cir¬ 
cumstances implying that the payment is to be 
applied to the discharge of some particular debt; but 
under the Bengal Tenancy Act the debtor must 
declare the-yea,' or the years and the instalment 
to which he wishes the payment to be credited. 
Where a landlord receives a certain sum of money 


as rent he cannot apply It tc interest as the word 
" rent ” does not necessarily include intireit, Bhaga- 
hati V. Bimnt'i Kumari, 11 C. W. N. 110. 

A landlord is entitled to recover interest at a rate 
higher than 12 per ceht. from a person who pur¬ 
chased it from the original tenant who had stipulated 
in his kabuiiyat to pay such interest.- Tiluk r. 
Jas'ida, 11 C W, N. 215. 

To stop interest on rent running in a case govern¬ 
ed by the Bengal Tenancy Act a tender of rent 
which is improperly refused need not he followed by 
a deposit of rent in Court under sec. 61 and such a 
tender, if kept good, is sufficient to stop interest 
running from the date of tender. Kripasindhu v. 
Annada Sundari, 11 C W. N 983, C, p. Jagat- 
ta’im v. Nahagopal, 1. L R 34 Cal 305 : s. o. 6 C. 
L. J. 273. 

“Rent” ill cl. (c) of sec. 179 does not exclude 
interest. Dtjoy Chand v. S, C. Mookerjea, 11 C. W. 
N. 1105. 

Sublease.—A sublease by a raiyat for a term 
exceeding nine years is invalid even against the 
raiyat BasnraUdla v. Kmiiunnma, 11 C. W. N. 
190. A raiyat who sold his holding and took an 
under-raiyatl lease has been held to be not compe¬ 
tent to maintain a suit for recovery of possession of 
the laud against the landlord. Rajani Kant v. 
Ekkaii, 11 C. W. N. 811. 

Common manager.— A regular suit lies to cancel 
an appointment of a common manager on the 
ground of its invalidity. Indu Bhutan v. ^nna- 
puma, G C. L. J. 216. 

The case of Fajtal AH Chowdtp v. Abdul Majid 
Chowdfy, I. L. R. 14 Cal. 659 laying down the pro¬ 
cedure for the eppointment of common manager 
for several estates has been followed in the 
case of S'v adindu v. The Collector of Rangpur, 11 
C. W. N. 1143 and it has also been held that a co- 
owner who has opened a separate account in the 
Collecror’s register or makes separate collection for 
his share is nevertheless liable to have his share 
taken over by a common manager, although the 
dispute may not have extended to his share. His 
remedy is to have his share demarcated by metes 
and bounds. 

Record oi' Riqhts —By the operation of sec. 9 of 
Act III, B C. of 1898 the Civil Court i» precluded 
from adjudicating on a question as to whether cer¬ 
tain lands were rent free or not wheh such question 
was decided in a proceeding under Chap. X before 
the passing of Act III of 1898. Nabin Chandra 
V. Radha Ktthote, 11 C. W. N. 859. 

Art. 14 of Sch. II of the Limitation Act has no 
applicafion to an order rejecting an objection under 
sec. 103A. R m Oulam v. Bithnu, 11 C. W. N 48. 
An entry in a record-of-rights raises a rebuttable 
presumption Ab lul v. Jngtih, 11 C. W. N 163; see 
also Kali V. Piahip, 5 C. L J. 92; and such entries 
should not be lightly discarded Kali v. Pratap, 6 C. 
L. J. 92. 
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The decision of a .Settlement OiBcer before Act 
III, B. 0. of 1898 in a settlement proceeding tinder 
sec. 104 (^) bas the effect of a decree under sec 107 
although it will not operate as ret'judicata. Mohim 

V. Kalitara, 11 C. W, N. 1028. 

A settlement holder is bound bj the terms of° his 
settlement to recognise intermediate tenure hnlders 
mentioned in the settlement papers : TupaniJhi v. 
Pitambar, 6 C. L. J 67. 

Appbal. —Seo. 153 applies to a suit for rent 
brought by a co-sharer landlord who is a separate 
landlord Bhabolarini v. Ekabbar, 6 C. L J. 235, 

A suit for Phulkur rent is a suit for rent and 
seo. 153 applies to it. 6 C. L, J, 668, ' 

Incumbrancb.— Sec. 167 has no application to a 
sale in execution of a rent decree of a portion only 
of a tenure or holding; Ramkinkar v, Akhil Chan- 
der, 11 C. W. N. 350; nor does it apply to a sale 
in execution of a decree for rent of two or more 
tenures or holdings where one decree is obtained ; 
but one suit for the rent of two or more holdings or 
tenures Is maintainable. Iltidop v. Krishna, ll C. 

W. N. 497 : 8. c. I. L. R. 34 Cal. 298. 

Sale-procbeds,—U nder sec 169 the landlord is 

entitled to be paid out of the sale-proceeds the 
amount of rent duo in respect of the tenure between 
the institution of the suit and tliedateof sale, in 
priority to the mortgagee of the tenure. Prahal v. 
Jadupati, I. L. R. 34 Cal, 724 : s* c, 6 C. L. J 26, 

Po8SK8SION^—The rule laid down In Umatul v. 
Nttmi, 6 C. L. J. 592 that a person who lias made 
a payment under seo. 171 is entitled to be placed in 
possession of the tenure upon application to the 
executing Court has been fully discussed in the case 
of Ram Narain v. Lai Das, 12 C W. N. 55 : 8. c. 
6 C. L. J 595 where it has lieen held that an execu¬ 
ting Court cannot order delivery of possession as 
against a stranger. 

Rbcognition.— The question as to whether the 
withdrawal of money depositel under sec. 171 has 
the effect of recognising the person making the de¬ 
posit as a tenant is discussed fully in the case of 
Thomas Barclay v. Syed Hossein, 6 C. L J. 601. As to 
when a landlord is bound to recognise a transferee 
see Baishtab Charan v. Akhil Chandra, 11 C. W. N. 
217. 

Sale —The High Court did not interfere with an 
order setting aside a sale under sec. 174 when the 
deposit fell short owing to a misoafculation of an 
officer of the Court. Shsikh Fakir v. Biraj, 11 C. 
W. N. 116. 

Suit for rent agianist some of several joint 
TENANTS. —Joint tenants are jointly and severally 
liable for rent, so a suit for rent against some of 
several joint tenants Is maintainable. Jogtndra v, 
NoQsndra, 11 C. W. N. 1026. 

Limitation. —Art. 2 (6) of Scb. Ill which applies 
to a suit by the sole landlord of an entire tenure or 
holding also applies to a suit for rent by a co-sharer 
landlord. Jogtndra v, Nagtndra, 11 0. W. N. 1026, 


Art. 3 of Soh. Ill has no application to the case of 
dispossession by a landlord in the capacity of an 
auction-purchaser. Mahomed v, Hirtndr a, 6 C. L. 
J. 650. . 


CURRENT INDIAN CASES. 

Abdul Rahaman v. Bhagwan Da 8, I. L, R 29 All. 
582. Right oi privacy, invasion of. 

A riglit of privacy is more snbstatially and mate¬ 
rially invaded In this country by apertures which 
would permit a person to look on without being 
observed than by the existence of an open. surface 
where the presence of a looker-on would at once 
be conspicuous and could easily bo guarded against. 


Najinuddin Aqmad v. Albert Poech, I. L R. 29 
All. 584 Civil Procedure Code, sec. 522—Appeal 
against a deciee upon an award. 

Where a Court passed a decree without allowing 
to the parlies tlie time prescribed by law for filing 
oiijections to the award, held that an appeal lay. 


Emperor v. Tul«, I. L R, 29 All, 586. Indian 
Penal Code, soc. 211. 

A person should be’given an opportunity of prov¬ 
ing the charge which he had brought before he Is 
prosecuted under sec. 211, I P. C. 


Moshan V. Makbob, I L. R, 29 All. 589. Court 
oj Wards—Power of sale. 

Case where It was held tiiat the discretion of the 
Court of Wards in soiling a property could not be 
questioned by a Civil Court. 


Ram Sdkh V. Ram Sahai, I. L. R. 29 Ail. 691. 
Civil Procedure Code, secs. 3H, 316. 

Even though a sale has become absolute on being 
confirmed under sec. 314, C. P. C., the Court may 
hold its hand and refuse to grant a certificate if 
before the certificate is granted the decree under 
which the property was sold is no longer subsisting. 


Thamman e. Maharaja op Vizianagram, 29 I. L. R, 
All. 593,A(iti<rj< possriston, 

Pessession by a third person during the continu¬ 
ance of a lease will not ordinarily bo adverse. 


Ghasiti V. Abdul Samad, I. L. R. 29 All. 696, 
Civil Procedure Code, sec. SlOA 

An appeal does not lie from an order refusing to 
restore an application under sec. 310A, C. P. C. 
dismissed for default. 
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Emperor v. Budh Lal, I. L, 11. 29 All. 598, 
Indian Penal Code, sec. 4^1. 

CircurastanceH uinler whioh a managing member 
of a joint family was convicted under sec. 411, I. P. 
C : The key of the room where the stolen property 
was found was found with the accused. 

Niadab Mai. v, IIadnak, I. L. R. 29 All. 608. 
Suit to set aside sale on the ground of fraud. 

A suit to set aside a sale on the ground of fraud 
is not maintainable when the ground was decided 
against the Plaintiff in a proceeding under sec. 108, 
C. P. C, 

Umbo v . Jas Ram, I. L. R. 29 All. 614. Trans¬ 
ferability of a holding, 

A judgment-debtor cannot raise the question that 
the property sold is not saleable when he did not 
raise any objection in execution having had oppor¬ 
tunity to do so or who did not appeal against the 
order of sale if he could have preferred an appeal. 

Ram Narain v. Umrao, I. L. R. 29 All. 615. 
Limitation Act, Sch, II, Art. 29. 

Art. 29 of Sch. II of the Limitation Act applies 
to a suit for damages on account of an unlawful 
attachment before judgment. , 

of 

ENGLISH LAW COURTS. 

PRIVY COUNCIL. 

f Appeal prom Oudh.] 

Lord Macnaohten. 'iMirza Mahomkd Reza Beg, 

Sib Andrew Scoble. Appellant, 

Sir Arthur Wilsom, v. 

1908, IMian Hamidodin Shah and 

4, February. j others, Respondents. 

Special leave to appeal — Custom—Concurrent find¬ 
ings—Substantial question of law—Alleged tnjsuffi. 
ciency of evidence. 

This was an application lor special leave to appeal 
to his Majesty in Council under the circumstances 
following:— 

On 19th May 1900 the Appellant and the Res¬ 
pondents purchased from one Wahid All certain 
immoveable properties situate in the town of Bahraloh 
for Rs, 20,000 and were duly placed in possession 
thereof. Wahid Ali was the head of a Mahomedan 
foundation known as Takia Mansove Shah and died 
on 20th April 1904. On 22nd September 1904 
the Respondent Mian Hamidudin All Shah insti¬ 
tuted a suit in the Court of the Subordinate Judge 
of Bahralch to recover possession from the vendees 
of thg said property sold to them. He alleged first 
that the said property was held by the vendor in 
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trust for the said foundatlonj and secondly that on 
the death of the vendor the said property vested 
in the Plaintiff as trustee on his election as head of 
the foundation in plaoe of the vendor deceased. In 
answer to that suit the vendees denied that the 
vendor held the property in trust or that it was 
ever dedicated to the use of the foundation, and 
also denied that the Plaintiff was validly appointed 
as head of the said foundation so as to give him a 
right to sue. On 30th January 1905 the Subordi¬ 
nate Judge delivered judgment in favour of the 
Plaintiff on both the matters raised in defence, and 
decreed delivery of possession of the property 
claimed. On appeal by the Appellant against that 
decree the Court of the Judicial Commissioner of 
Oudh on 16th January 1907 made a decree affirm¬ 
ing the decree appealed from. On 15th February 
1907 the Court of the Judicial Commissioner of 
Oudh dismissed the Appellant’s application for leave 
to appeal to this Majesty in Council on the ground 
that the further appeal raised no substantial 
question of law. 

JUr. De Oiuyther for the Appellant;—Both Courts 
in India are in error in law first in presuming in 
the absence of evidence that properties purchased 
by the head of a foundation in his own name are 
purchased from trust funds or if purchased from 
private funds permanently dedicated to the use of 
the foundation ; secondly, in findiug that a grant of 
loan to a Fakir in bis name is not personal to the 
grantee; and thirdly, in finding on the evidence, 
admitting it to be true, a valid succession by custom 
to the headship of the foundation, the election in 
the present Instance only having been made by the 
Fakirs of the foundation, previous elections having 
been made by the principal resldeuts of the town ; 
and the evidence now adduced of the custom set 
up being insufiicieut In law in proof thereof. 

Application refused. 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported, 

(The ImporUnt oatai ta ba lull; reported harultar,) 

Criminal Revisional Jurisdiction. Before Ramfini 
and Sharkuddin, JJ. Criminal Revision No. 
1504 OF 1907. MAHADEVLAL, Petitioner v. 
DHOMRAJ MAISRI, Opposite Party. 24th 
January 1908. 

Indian Penal Code, secs. ^17 and fill—The offence 
of attempt at cheating— Whether committed. 

The facts are shortly these 

The accused arranged a contract for the delivery 
of goods to the complainant’s firm by Messrs. Girk- 
myre Brothers for whom he had no authority to 
act. The contract was repudiated by the latter 
firm as Invalid. The complainant’s firm pressed 
their claim under the contract and instructed a 
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pleader named Srlah ^abu to write to Mesare. Birk- 
myre Brothers and demand fulfilment. Then the 
accused finding that bis fraud in connection with 
the contract was likely to be discovered went to the 
pleader Srisb Babu, represented himself to be a 
member of the complainant’s firm, which he was not, 
and instructed him to write a letter in the name 
of the complainant’s tTrm to Messrs. Birkmyre 
Brothers stating that the contract which the com¬ 
plainant’s firm had entered into had been cancelled. 
The pleader wrote the letter but before despatching it 
referred to the complainant's firm, and the accused’s 
fraud was discovered. On fhese facts accused was 
convicted by the Chief Presidency Magistrate under 
sec. {if. I- P> C., and sentenced to one month’s 
rigorous imprisonment and a fine of Rs. 50. 

This rule was issued for setting aside tlie convic¬ 
tion and sentence. 

Their Lordships observed :— 

"The grounds on which we have been asked to 
set aside the conviction are (1) that the accused 
have been convicted of attempring to cheat not 
the complainants’ firm but the pleader Srish Babu 
(2) that the act of the accused did not amount to 
an attempt at cheating, as it was not likely to 
harm the pleader In any way. 

The first of these grounds cannot prevail, because 
the prosecutor in all criminal ^cases is the Crown. 

, . . The*! it would seem to us that his act does 
amount to an attempt to cheat the pleader. He 
made a very false representation to him. He 
caused him to write a letter to Messrs. Birkmyre 
Brothers which the pleader would not have written if 
it had not been for the false representation made to 
him by the accused. If this fraud bad been suc¬ 
cessful it must necessarily have caused injury 
to the pleader In mind and reputation. The 
pleader would certainly have been likely to lose 
reputation, and perhaps business, If it appeared 
that he had been negligent and bad been readily 
deceived by the accused. He might also have 
found himself involved In litigation.” 

The sentence was commuted to one of fine of 
Rs. 600 in all. 

Mr. Oaith, Mr. Pugh and Babu Monmotha Nath 
Muckherji, for the Petitioners. 

Mr. Sinha and Babu Chandra Seihar Banajef, 
for the Opposite Party not allowed totrppose. 

B. C. 

Civiii Appellate Jdrisdiction. Before Geidt and 
Cbittt, JJ. Appeal from Appellate Order 
No. 431 OP 1906. DUKHARAN SING and 
OTHERS, Defendants, Appellants r. MUSSAMAT 
BIBI SOGHRA, Plaintiff, Respondent. lOrh 
February 1908, 

Partition decree—Landlord and Tenant—Divition 
of Tenancy—See, 88 Bengal Tenancy Act, 

Plaintiff Is samlnder of mouza Balour. Within 


xct 

his mouza there are 100 bighas of English lands 
held by the Plaintiff and the Defendants jointly 
as tenants at a uniform rate of annas three per 
bigha, the Plaintiff’s share therein being 1 an. 
15 dam. The Plaintiff brought a suit for partition of 
those lands and the different sets of Defendants 
also applied for partition of the lands according to 
their respective shares. The partition decree was 
made on the 20th August 1900 in which different 
plots of lands were allotted to the plaintiff and 
several sets of Defendants and the parties took deli¬ 
very of possession apcording to their respective share 
of the lands alloted in the partition decree. The 
Plaintiff thereafter brought the present suit against 
the Defendants jointly for recovery of the arrears 
of rent in respect of the 14 an. 5 dam. share (t.e. 
excluding only his own share). The defence was 
that by the partition decree separate tenancies were 
created under the Plaintiff and they are bound only 
to pay rent for the lands held by them separately 
at the uniform rate of two annas per bigha and that 
the suit against them was not maintainable. The 
Munsiff upheld this contention and dismissed the 
suit In his judgment he said. "The entire tenure 
was put under partition at the instancj of the Plain¬ 
tiff and it was split up into several taktas In her own 
presence * *. It was perfectly known to the Plain¬ 
tiff that division of land meant distribution of rent 
as well. It appears to me that allotment of the land 
was made according to the share of each party or 
sets of parties without any regard to the assets for the 
obvious reason that the rate of rent was uniform. 
If the Plaintiff consented to a division of the land 
it was quite easy affair for her to have known 
the jama payable for the land alloted to each Defen¬ 
dant or sets of Defendauts. Then again it is not 
consistent with the principles of equity to make 
a Defendant or set of D“fendant8 answerable for 
the whole jama when the Plaintiff is fully aware 
that under the partition he is in possession of only 
a portion of the land.” 

On appeal the learned District Judge set aside 
the decision of the Munsif and remanded the case 
foi trial on the merits. The learned District Judge 
in his judgment observed. "The suit for partition 
was brought by the Plaintiff not as a proprietor 
but as a co-sharer in the English land and by the 
Plaintiff’s action in bringing the suit, she has not 
consented to a division of the tenancy which the 
Defendant held under her as proprietor, It Is true 
that the suit gave the Defendants an opportunity 
to get the remaining English lands which fell 
within their tenancy partitioned but that cannot 
amount to the Plaintiff acquiescing in or consent¬ 
ing to the division of their tenancy under her 
and serve the purpose of her consent in writing 
as required by sec. 88 Bengal Tenancy Act. The 
joint liability of the Defendants to pay rent to 
her continues in spite of the partition. The lower 
Court speaks of equity but as there is in sec. 88, 
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B. T. Act an express provision law on the subject 
equitable considerations cannot arise.” 

Against this order the Defendants preferred the 
above appeal to the High Court and it was contend¬ 
ed on their behalf that sec. 88, Bengal Tenancy Act 
Is not conclusive on tlie point. Bengal Tenancy Act 
is not exhaustive but only embodies certain law 
on the subject, see preamble to the Act. There 
are other means except consent in writing as laid 
down in sec. 88, by which a tenure can be sub¬ 
divided so as to bind 'the landlord. In .Act X 
of 18.b9, sec. 27 and Act VIIJ of 1868 sec. 26, 
there were similar provislotis but inspite of the strict 
wordings of those sections it was held that sub¬ 
division of tenancies was effected by act of landlord 
other than his consent in writing. Sec. 15 W. R. 
p 225, 25 W. R. 19 In this ease the effect of the 
partition decree was to create separate tenures, 

Jltld —The partition decree did not effect a 
subdivision of liie tenancy within the meaning of 
sec. 88, B. T, Act and cannot affect Plaintiff’s riglit 
as landlord to sue for the entire rent. 

Babu Khetra Mohun Sen for the Appellants. 

Mr A. Chowdhp and Moulvi M, /s/uy for the 
Respondent. 

A. T. M. Appeal (Usmimti. 

Civil Appellatr Jurisdiction. > Before Maclean, C.J. 
and Dass, J. Appeal from Original Decree 
No. 366 OF 1906. MATI LAL PAL, Appellant 
V . MATI LAL NEOGI and otuehs, Respon¬ 
dents. 2l8t February 1908. 

Mortgagee purchasing shaie of equity oj redemption 
—Splitting of secuuly — Contribution. 

This was a suit to enforce a mortgage. The 
original mortgagor died leaving three sons wlio be¬ 
came equally entitled to the equity of redemption. 
One of the sons sold his onCjthird share in the 
equity of redemption to the Plaintiff, tlie mortgagee. 
The Plaintiff after instituting his suit offered to 
allow one-third of the mortgage debt, as being the 
share of that debt which he was liable to pay as 
the purchaser of one-third share of the equity of 
redemption. The mortgagors, the owners of the 
other two-thirds of the equity of redemption, claimed 
to deduct from the mortgage debt the full value of 
the share purchased by the mortgagee. The lower 
Court accepted that view and dismissed the suit. 

Held—Tiint the mortgagee standing in the shoes 
of the mortgagor to the extent of the one-third 
share purchased by him, was only bound to give 
credit for that wliicli ids vendor would have been 
liable to pay, namely, one-thlnl of the mor'gage debt. 

Mati Lai Sinqh V. Mirree Lull (2 N. W. P H C. 
R. 88) followed Bidi.i’shur Dnpal V. Ram Snup, 
(I. L. R. 2? All. 284 F. E.), Lkhmi Das Ram Das 
V. Jumna. Das Sanker Lai, (I. L. R. 22 Bom. 304 
F. B.) and Fakirya v. Gadiya, (1. L. R. 26 Bom. 88.) 

• '’vred to. 


Dr. Rash Rtliary Ghost' and Babut Noiendra 
Chunder Bost and Surendra Chmdw Bosu for the 
Appellant. . 

Babu Bepin Chunder,.Mullick for the Respondents. 

I A. T. M. Appeal decreed. 

Civil Appellate Jurisdiction, Before Brett and 
CoxE, JJ. Appeal /rom Appellate Decree 
No. 977 OF 1906. GANGA PORSAD SHA 
Plaintiff, Appellant e. RAMKHELWAN PASSI 
Defendant, Respondent. 27th February 1908. 

Forfeitwe of tenancy—Landlord and Tenant — 
Notice to quit not necessary. 

Plaintiff sued to eject the Defendant from a piece 
of land and bouse standing thereon on the allega¬ 
tion that he let out the house to Defendant at a 
monthly rent of annas eight; that during his 
absence Defendant commenced erecting a new build¬ 
ing and though Plaintiff remonstrated the Defendant 
did not listen to him and have stopped payment of 
rent and by dispossessing the Plaintiff by his unlawful 
act the Defendant was in the position of a trespasser. 
The Plaintiff wanted klias possession of the land 
with mesne profits. The defence was that the laud 
belonged to tlie Defendant and not to the Plaintiff 
and the suit was barred by limitation. Both the 
lower Courts found Plaintiff’s title to the land was 
proved and the first’Court gave the Plaintiff a decree 
directing the Defmiant to vacate the land within 
one month hut the lower Appellate Court dismissed 
the Plaintiff’s suit on the ground, that as no 
notice to quit was given the suit was premature. 
The Plaiiiiitf appealed and it was contended on his 
behalf (1) tha., no notice to quit was necessary 
as the Defendant repudiated the tenancy and never 
pleaded that he was Plaintiff’s tenant. Notice to 
quit was necessary only when tenancy was admitted 
on both sides Woodfall on Landlord and Tenant 
17ih edition p 410. I. L R. 9 Bom, 517. The 
tenancy was determined under sec. Ill cl, (jr) T. P. 
Act (2) question of notice was not raised in the 
written statement nor any Issue raised on the point 
and the lower Appellate Court was wrong in 
making a new ease for the Defendant. 9 C. W. N. 
460 cited. The Respondent argued tljat the Plain¬ 
tiff ought to have served notice to quit and baaed 
his cause of action on that, and tliat the tenancy has 
not been determined as the title of Plaintiff was 
denied in the written statement. I. L. R. 28 Cal. 
125 cited, 

//eld —No notice to quit was necessary, the 
tenancy of Defendant was determined by bis action, 
ami his subsequent possession was that of tres¬ 
passer, The Sub Judge was wrong in going into 
question of notice when It was not raised in the 
pleadings. 

Babu Khetra Mokon Sen for the Appellant, 

Babu Sashi Sekkar Bose for the Respondent. 

A. T. M. - Appeal decreed, 
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KaBIBUDDIN V. ThB KlNa EMPBROR. 

They have been referred *to by my learn¬ 
ed brother in his judgment and I need 
not discuss them. 

For the ab(^e reasons I concur with 
my learned brother and dismiss this 
appeal. 

B. C. Appeal dismissed. 

PRIVY 60UN0IL.' 

[Consolidated Appeals from Bengal.] 
Ra.JA UaI BHApWAl 
Datal Singh and 
ors,, Appellants, 

V. 

Debi Dayai, Sahu 
and others, 
Respondents, 
and 

Raja Rai Buagwat 
DAYA i,. Singh and 

» 

ors , Appellants, 

V. 

Deui Dayal Sahd, 
Respondent. 

Champerty — As3iffn7ne7it—» Validity, if 77iay 
he questio7ied by third parties — Co7isideratio7i 
77iade payable 7ipon success of suit — Oa7)il>l- 
hig in litigation—Ptiblic policy—Piaxhase 
iro7n Iwiited 07cner — nind7i 7(!07naii's estate — 
Onus on purchaser, extent of— Ratificatioii — 
Contract Act {IX of 1872 ), sec. 196 —Sale 
v'ithout legal necessity—Recovery by 7’ei‘cr- 
sio7ier—Mesne profits, clavn for. 

In India an agreement cannot be avoid¬ 
ed on the ground of champerty. 

Ram Coomar Coondoo * v. Chdnder 
Canto Mookebjbe (1), Kunwar Ram Lal 
V. Nil Kanth (2) and Lal Achal Ram 
V. R4JA Kazim Husain Khan (3) followed. 

(1) L. R. 4 I. A. 23 : s c, I. L. R. 2 

Cal. 233 (1876). 

(2) L U. 20 I. A. 112 (1893). 

(3) 9 C. W. N. 477 : s. c. L, R. 32 I. 

A. 113; I. L. R. 27 All. 271 (1905). 


J’Ae agreement in this case provided 
that out of the purchase money which was 
fixed at Rs. 62,600, Rs. 600 only was 
to be paid down and the balance when 
the property should be recovered. 

Held —That the agreement^ teas general¬ 
ly of a champerfous character hut was not 
void on that account, nor teas it opposed 
to public policy atid void as such by reason 
of the stipulation relating to the payment 
oj consideration. 

An assignment cannot be questioned os 
unfair and unconscionable by a person 
who was not a party to the assignment. 

One who claims title under a conveyance 
fi om a Hindu woman with the usual limit¬ 
ed interest ivhich a Hindu woman takes, 
and who seeks to enforce that title agaiiist 
reversions s is ulivays subject to the burden 
of p7 oving, not only tht genuineness of his 
conveyance, but the full comprehension by 
the limited owner oj the natuie of the 
alienation she ivas 77taking and also that 
that alienation teas justified by necessity, 
or at least that the alienee did all that 
was reasonable to satisfy himself of the 
existence of such necessity. And this 
burden lies the mo^e heavily on one who 
comes into Cow t with the case that he 
did not take fiQm a limited Qwner, but 
from.one whose title he alleges to have 
been udveise to that owner. 

Ratification in the proper sense of the 
teim, as used with reference to the law 
of agency, is applicable only to acts done 
on behalf of the tntifier; and this lule 
is recognised in sec. 196 of the Indian 
Contract Act. 

Where the Defendant held possession of 
propeities under deeds of sale from a 
limited owner, which were found to have 
been executed ivithout legal necessity, the 
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Rkjk IUi'Bhaowat Dayal Singh v. Debt Dayal Sahd. 


Plaintilf’s claim for mesne frofi^s was 
allowed. 

Two consolidated appeals from two 
decrees of tlie High Court of Judicature, 
at Fort William in Bengal dated 20th 
July 1903, modifying two decrees of the 
Court of the Subordinate Judge of Zlllah 
Tlanchi dated 20Dh December 1899, and 
dismissing the Appellants’suits with costs. 

The main questions raised in the ap 
peal were whether tlie suits were main¬ 
tainable on the ground of champerty 
and maintenance, and whether two deeds 
of sale executed by certain Hindu ladies 
were valid and binding on the male 
reversioners to the estate of the last male 
owner in possession 

* ’’I'he following pedigree will help to 
explain the fai't.s of the cayo • 



Of the persons named in the above 
pedigree, Tilakdbari Singh was the owner 
of the villages Lalgara, Chiyankl and 
Ganka—the subject matter of the suits, 
and others. He died in 1868, and was 
‘ succeeded by his son. Ram Saran Singh, 
his other son. Kali Charan Singh, having 
predeceased him. Ram Saran Singh died 
on 7th February 1879, and was suc¬ 
ceeded hy his infant son, Narayan Singh, 
who'died while still an Infant and un¬ 
married, on 7th August 1879, leaving 
him surviving his step-mother, Mussam- 
mat Etraj Koer, the widow of Ram Saran 
Singh, as also his grandmother, Mussam- 
mat Jileb Koer, the widow of Tilakdharl 
Singh, and Mussammat Aprup Koer, the 
widow of Kali Charan Singh. The male 
members of the family then alive were 
Rai Rhagwat Dya[ Singh, Blian Pertab 
Singh, Kirpa Narayan Singh. * 

On 10th February 1877, Rum Saran 
Singh had granted to the Respondent 
Debi Dayal Sahu a zwptshgi lease of 
certain lands lA the village Lalgara for a 
term of five years at an annual rental 
of Company’s Rs. 2, “in lieu of a loan 
of money under a bond and expenses 
amounting to Company’s Rs. GOO, which 
is fixed as zurpeshgi money.” 

On 9th March 1180, Mussammat Etraj 
Koer having borrowed Rs. 600 “for pay¬ 
ing off the debts due to creditors” of 
her husbad, from Debi Dayal Sahu, fixed 
that sum as zf^rpeshgi money and granted 
to him a .urpeshgi lease of certain lands 
in the village of Lalgara for a term of 
9 years, at an annual rent of Rs. 2 "In 
lieu of the aforesaid :u)peshgi money of 
Rs. 600.” 

Oil the same date Mussammat Klraj 
Koer granted to Debi Dayal Sahu a zur- 
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pethgi tiooa pattah in thcf entire 16 annas 
of Mouzaba Cbiyanki and Ganka for a 
term of 9 years at an annual rental of 
Rs. 20. The d^ed recited that “ Rs. 6,400 
has justly been found due, according to 
account up to this day under 3 regis¬ 
tered instalment bonds and simple bonds 
to Debi Dayal Sahu-r-by the late Tbaku- 
rai Ram Saran Singb,—and . . . the 

said amount Is daily inoreasing by in¬ 
terest, and it is impossible for * me 
(Etraj Koer) to pay it oflF in one 
lump, for this reason, i (Etraj Koer) 
have executed a separate bond to the 
said Sahu for Rs. 200 out of that 
amount and there remained a balance of 
Rs. 6,200, and I (Etraj Koer) have iixed 
the said amount as .urpethgi money ” 
The whole of the sum of Rs. 0,200, the 
-xuptshgi money was,set off in payment 
of Mie money formerly due to the Res¬ 
pondent, Debi Dayal Sahu. 

On the same date Mussammat Etraj 
Koer gave the Respondent Debi Dayal 
Sahu a bond for the repayment of the 
balance of Rs. 200 referred to in the 
recital of the last mentioned deed and 
undertook to “ repay the said amount 
principal with interest at the rate of 8 
annas per cent per mensem in one lump 
sum on 30th Magh 1288 E.” If the 
principal and interest remained unpaid 
on the promised date, the interest after 
that date was to run at the rate of Rs. 2 
per cent, per mensem up*to the date of 
payment of the principal and interest. 

On 24th July 1880, Mussammat Etraj 
Koer executed a simple bond in favour of 
Debi Dayal Sahu for Rs. 1,000. The 
rate of interest was Rs. 2 per cent, per 
mensem and the amount was made up 
as follows;— 


1. Due under bond dated 9tb 

March 1880 ... Rs. 200 

2. Paid in Cash ... „ 800 

Rs. 1,000 

On 2Gth August 1880, the Court of 
the Deputy Commissioner, and the Sub¬ 
ordinate Judge, Lobardaga, granted a 
certificate under Act .YXVII of 1860, to 
Mussammat Etraj Koer, whose applica- 
tjpn was opposed by Bhan Pertab Singh. 

Oil IGih May 1881, Raja Rai Bhagwat 
Dayal Singh instituted a suit against 
Mussammats Etraj Koer, Jileb Koer and 
Aprup Koer to recover possession from 
them of all the villages wliich had been 
ill the possession of Narayan Singh, basing 
liis title on an alleged f.unily custom by 
which inaintoiKiiK'c gran's reverted to 
the Raj on-the death di the maintenance 
holder without direct male descendants. 
The suit was finally deternimed by a 
judgment of the High Court of Judica¬ 
ture at Fort William lu Bengal, on llth 
July 1883, wliich decided that the village 
of Nawa reverted to the Raj under the 
alleged custom, but that Die remaining 
villages in suit weie the self aetjuired 
property of Tilakdharl Singb, and, as 
to those, the suit was dismissed. Bbau 
Pertab Singb and Kirpa Narayau Singh 
intervened in that suit. 

On 12th July 1882, Mussammat Etraj 
Koer “ borrowed Rs. 2,000 in cash for 
necessary expenses In the High Court ” 
from Naudram Diibey at Rs. 2 per cent, 
per mensem and gave him as security for 
the loan a mortgage on the village Sone- 
hera. 

On 19th October 1883, Mussammat 
Etraj Koer executed a bond for Rs. 600 
in favour of Debi Dayal Sahu, of which 
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cKpenses, taken in cash ” and Rs. 210 
borrowed in cash " for purpose of meet¬ 
ing expenses.” The rate of interest was 
2 per cent, per mensem. 

On 30th August 1883, Mussammat 
Rtraj Koor gave Debi Dayal Sahu a 
mortgage bond of Rs. 3,500 on Chiyanki 
and Ganka at Rs. 1-12 per cent, interest 
per mensem. It recited that “ according 
to account Rs. 2,613 14 has now been 
found due to Debi Dayal Sahu . . . 

under two former bonds (dated 24th 
July 1880, and 19th October 1882) and 
petty amounts borrowed at different times, 
and now 1 (Ktraj Koer) have borrowed 
Rs. 886-2 for the purpose of making 
p.iyment to Muktar Maksud Ali and 
meeting necessary expenses” 

On 4th March lo84, Mussammats Et- 
raj Koer, Jlleb Koer, and Aprup Koer 
executed in favour of Debi Dayal Sahu 
a mortgage bond on Chiyanki and Ganka 
for Rs. 5,38V at Rs. 1-12 per cent, inter¬ 
est per mensem It recited that “money 
is due to Debi Dayal Sahu . . . 

under a registered zurpeshgi pattab, dated 
9th March 1880, for Rs. 6,200 . . . 

another registered zurpeshgi pattab, dated 
9th Marph 1880, for Rs. 600 . . . 

and a AH'pcshgi pattab, dated , 10th 
February 1877, • . • for Rs. 600. 

. . . And besides this, according to 

account, Rs, 3,887, principal and Interest, 
has been found due by us (the three 
Mussammats) under a registered mort¬ 
gage bond, dated 30th August 1883 

. , and we (Mussammats) now bor¬ 

row Rs. 1,500 from the said Sahu in cash 
for the purpose of meeting the expenses 
of the marriage of the daughters of 
'rhakifrai Ram Sarau Singh deceased." 


On 2Dd May 1884, Mussammats Jileb 
Koer, Aprup Koer and Etraj Koer, ♦^gave 
William Arthur Redford two mortgage 

bonds for Rs. 4,000 on the villages Lai- 

0’ 

gara and Ilurilong. They were identi¬ 
cally In the same terms and each con¬ 
tained the following recital:—“The 
marriages of the daughters of the late 
Thakurai Ram Saran Singh . . .are 

about to take place, and the bridegroom’s 
patty is expected to come here to-morrow 
from districts Balia and Ghazipur ] there¬ 
fore to meet the expenses of the mar¬ 
riages and to keep up the dignity and 
prestige of us, the declarants, and that 
of our family, we are in need of Rs. 4,000. 
j'or this reason, we, the declarants, out 
of our respective free will and accord, 
have borrowed Rs. 2,000— on interest at 
the rate of Rs. 2-8 per cent, per men¬ 
sem,” . 

On 26th May 1884, the three Mussam- 
mats borrowed Rs. 4,000 from N. A. 
Hodgos at the same rate of Interest and 
for the same object as stated in the mort¬ 
gage bonds given to Redford. 

On 22nd December 1884, the three 
Mussammats borrowed Rs. GOO from 
Akhourl Gokhulnand, who subsequently 
obtained a decree against them for 
Rs. 785-15-0. 

Uu 20ch August 1885, tb'e three 
Mussammats executed a mortgage deed 
on Lalgara in favour of Debi Dayal Babu 
for a touslderation of Rs. 10,000 made 
up as follows :— 

1. Due uu3er deed, dated Rs.’^ A. p. 

4th March 1884 ... 7,083 12 0 

2. Paid in cash ... 2,91G 4 0 

Ks. 10,000 0 0 

The deed recited that the cash was 
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borrowed “ for the purpose of paying oflF 
Che debts due* to the other creditors and 
to meet necessary expenses.” 'rtie In¬ 
terest was at the rate of Bs. 1-12 per 
cent, per mensem. 

On 24th September 1885, the three 
Mussammats borrowed from Debi Dayal 
Sahu Rs. 300 at Rs. 2 per cent, per 
mensemfor the purpose’of paying in¬ 
terest to Hodges Sahib ” and executed a 
simple bond In his favour. . 

On 27th January 1880, Mussammaff 
Ltraj Koer executed a mortgage deed in 
favour of Naudram Dubey for Rs. 4,000, 
made up as follows :— 

1. Principal and Interest 


due under bond, dated 

Rs. 

A, 

1’, 

12th July 1882 

3,751 

11 

0 

Principal and interest 




due under bond, dated 




I8th January 1885 

125 

8 

0 

Paid in cash 

119 

13 

0 


Rs. 4,000 0 0 

The interest was apt the rate of Rs. 2 
per cent, per mensem, and the cash was 
borrowed “ on account of necessary busi¬ 
ness.” 

On 19th January 1887, the three Mus¬ 
sammats sold the villages of Chlyauki 
and Gauka to Debl Dayal Sahu and exe¬ 
cuted a deed In his favour. The consi¬ 
deration was Rs. 20,916-5 made up as 
follows:— 

1. Principal and Interest 

due under deed, dated Rs. a. i’. 

' 9th March 1880 ’... 6,200 0 0 

2. Principal and interest 
due under deed, dated 

20th August 1885 ... 13,068 5 0 

3. On account of ex¬ 
penses ... 50 0 0 


4. Pripcipal and interest 
due under bond, dated 

24th September 1885 398 0 0 

5. Paid In cash ... 1,200 0 0 

Rs. 20,916 5 0 

it recited that " these debts were in¬ 
curred for the purpose of meeting legal 
and shnstri expenses and it is proper and 

necessary under every circumstance for 

* 

us (the three ladies), the declarants, to 
pay it off ; and the interest of the said 
money is daily Increasing whereby it is 
apprehended that the properties held by 
uB, the declarants, shall be ruined and 
destroyed. And besides this, money is 
also due to several other creditors. For 
this reason there is no other means 
whereby this heavy debt and debts duo 
to tha other creditors can be paid off’ by 
us, the tfeclarants. Therefore, under 
these circumstances, except by transfer¬ 
ring a portion of the properties held by 
us, it is impossible to pay off" the afore¬ 
said debts in any other way.” 

On 2ud August 1887, Bedford obtain¬ 
ed on his two registered mortgage bonds, 
dated 2ud Maj 1881, a decree for 
Rs. 5,977-5-11. And on same date Hodges 
obtained on bis registered bond dated 26th 
May 1884, a decree for Rs. 5,098-13-6. 
In execution of these decrees Lalgara 
was put up for sale. 

On 11th September 1888, the three 
Mussammats borrowed Rs. 8,000 at Rs. 2 
per cent, per mensem from Hanuman 
Singh to pay oft’ the decretal amounts 
due to Bedford and Hodges and executed 
a deed of mortgage on Lalgara in his 
favour. 

On 13th October 1890, the three Mus¬ 
sammats borrowed Rs. 500 " for the pur- 
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pose of giving portion presents (rukhsut) 
to sons-in-law,” from Ganput Sahu and 
Ram Ratan Sahu, sons of Debi Dayal 
Sahu, and gave them a simple bond. 

On 16th October 1890, the three Mus- 
samraats executed a deed of mortgage 
on Lalgara in favour of Ganput Sahu and 
Ram Ratan Sahu for a consideration of 
Rs. 1,000 made up as follows :— 

1. Due bond, dated 13th Rs. a. r. 

October 1890 ... 500 0 0 

2. On account of petty 

expenses ... 156 0 0 

3. Cash payment ... 344 0 0 

Rs 1,000 0 0 

Rs. 344 was borrowed “ for the pur 
pose of paying oflF the debts due to 
creditors.” Rs. 2 per cent. p6r mensem 
was the rate of interest. 

On 15th May 1891 the three Mussam- 
mats executed in favour of N. A. Hodges 
a deed whereby they sold the village of 
Lalgara to him for a consideration of 
Rs. 34,000 made up as follows ;— 

1. Paid to Hanumao Sing 
on account of prin¬ 
cipal and interest due 
to him under the 
mortgage deed, dated 

11th September 1888 13,136 10-0 

2. Paid to the Sahus on 
account of principal 
and interest due 
under three mortgage 
deeds, dated 10th 
February 1887; 9th 
March 1680; and 16 th 

October 1890 ... 2,340 0 0 

3. Paid to Akbourl 

Ookhulnand ... 801 4 6 

4.. Paid to Nandram 


Dubey on account of 
principal and interest 
due under the mort¬ 
gage deed, dated 27th , 

January 1886 ... 6,800 0 0 

6. Paid in cash ... 10,922 1 6 

. . Rs. 34,000 0 0 

The deed recited inter alia that 
“Rs. 40,000 or 42,000 is due to the ere* 
.ditors by us, the declarants; but, we, 
the declarants, could not pay it off up 
to this moment; and if this debt be not 
paid off for a short time more, then all 
the properties held and possessed by us, 
the declarants, will be. sold at auction 
sale and will be ruined, and it is impos. 
sible to pay oft’ such a large debt by any 
means except by means of transfer of 
property.” Of the consideration it set 
out that “ Rs. 23,077-14 6 has been set 
oft and deposited with the said Sahib 
and we have received now the balance 
Rs. 10,922 1-6 from the said vendee.” 

On Ist December 1893, N. A. Hodges 
executed a deed of sale and conveyed his 
interest in the village Lalgara to Debi 
Dayal Sahu, Uanpat Sahu, Ram Ratan 
Sahu and Ram Silas Sahu for a consi¬ 
deration of Rs. 40,000. 

Mussammat Jileb Koer died on 22nd 
November 1894. Mussammat Aprup 
Koer died on 7th February 1895. On 
29th November 1895 Shan Pertab Singh 
‘and Klrpa Naifayan Singh sold the 
whole of their light, title and interest 
in the estate of Narayan Singh to 
Raja Rai Bhagwat Dayal Singh for a 
consideration of Rs. 52,600, of which 
the sum of Rs. 600 was paid in cash to 
the vendors and the balance was only 
payable to them in the event of the 
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vendee’s sucoegs in obtaining the pro¬ 
perty in suit “ and in the evenUof re¬ 
covery of a portion of the property sold a 
proportionate amount only was payable.” 
Mussamraat Etraj Koer died on 25;h 
August 1897. 

On 29 th August 1898, Raja Rai 
Rhagwat Dayal Slug1>, ’Bhan Pertab 
Singh, and Kirpa Narayan Singh Insti 
tilted two suits In the Court of Subordi- 
Mate Judge of Ranchi. One of the suits 
(No. 8 of 1899) related to the village of 
Lalgara and the Defendants to that suit 
were Debi Dayal Sahu. Gunpat Salui, 
Rin Rttan Sahu, Ram Bilas Sahu, and 
the executors of ‘N. A. Hodges now re¬ 
presented by J. W. Sowton. The other 
suit (No. 9 of 1899) related to the 
villages ChiyankI and Gsyika, and Debi 
J)ayal Sahu was the*solo Defendant there¬ 
to. The pleadings and Issues in both 
suits were similar. The plaint alleged 
inter nli't tliar large property consisting 
of land and moveables, which passed on 
the death of the last male owner to his 
Itelress, produced an income of Rs. 10,000 
a year. If the deeds of sale of the 
villages in suit were in fact executed, 
they ware valid only for the life of the 
executant. The Defendants knew, or, 
on inquiry, might have known that the 
income revived by Mussammat Jileb 
Koer from the estate of the last male 
holder, was more than amply sufficient 
to meet all her legitimate wants, and all 
legitimate charges thereon, and that 
there was no necessity, either in fact or 
law, for the alienation of the property 
In suit. The title of Bhan Pertab Singh 
and Kirpa Narayan Singh to succeed on 
the death of Mussammat Jileb Koer 
was acquired by Bhagwat Dayal Singh 


under the sale deed of 29th Novembe 
1895. The prayers of the plaint were 
possession to be given to the first Appel¬ 
lant, and for mesne profits, a declara¬ 
tion and further and other reliefs. 

The defence was inter alia that Etraj 
Koer was in adverse possession of the 
estate for 12 years and had thereby ob¬ 
tained on absolute title, and, ultimately, 
that if Jileb Koer took the estate by in¬ 
heritance, she took an absolute estate as 
paternal grandmother under the Mltak- 
sbara law. That the Mussammats joined 
in the deeds fully understading the value 
and consequence of the transaction and 
for proper value. “The consideration 
money obtained by the purchase of 
the property in suit has been applied 
to the payment of lawful and necessary 
debts, and for law/til and necessary pur- 
pose." The conveyance to Rhagwat 
Dayal Singh was without consideration ; 
collusive and fraudulent, immoral and 
opposed to public policy, being made for 
the purpose of gambling in litigation. 

Of the Issues fixed in suit No. 8 of 
1899 it is necessary to* mention here 
only the following*— 

“ 5. Is the kohala executed by Plain- 
tifl’s Nos. 2 and 3 in favour’of Plaintiff 
No: 1, in November 1895, a bond fide 
and valid deed ? Did any consideration 
pass 1 hereunder? 

“G. Were Mussammats Jileb Koer, 
Aprup Koer, and Etraj Koer, the absolute 
owners of property in dispute, or was 
their Interest a qualified one? 

“ 7. Is the kohala, dated the 19th 
January 1887, executed by the Mussa¬ 
mmats in favour of the Defendants, a 
legal and valid document? Was it exe¬ 
cuted fo legal necessities. Did any 
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oonsideralion pass, and did such go to 
satisfy debts, which coslitute legal 
necessities? Is it binding on the re¬ 
versioners 1 ” 

On 20th December 1899, the Subordi¬ 
nate Judge delivered one judgment in 
both suite. He decided the fifth issue in 
favour of the Respondents, holding that 
the conveyance under which tlio first 
Appellant claimed was gambling in liti¬ 
gation, immoral, and not enforceable on 
grounds of public policy, lie, however, 
added, the conveyance failing, the title 
of the vendors, the 2nd ;ind 3rd Plain¬ 
tiffs, remained, and that they were en¬ 
titled to a decree, if the alienations made 
by the ladies be invalid in law. On the 
sixth issue ho decided that Jileb Koer 
w.is solely euticlod to the succession to 
the last full owner and that she ‘took a 
qualified e.state. On the seventh issue 
lie was of opinion tlrat tlie estate of the 
ladies had been mismanaged, and that 
advantage had been taken of their posi¬ 
tion. He found tliat legal necessity was 
proved in regard to the payment of an¬ 
cestral debts, ard for the expenses atten¬ 
dant on the marriage of Ram Saran 
Singh’s daughters. In the result he 
passed decrees for possession in favour 
of the 2nd and .3rd Appellants condition¬ 
al on the payment to the Respondents 
of the sura of Rs, 11,198-13 0, aud Rs. 
6,400 in suits Nos. 8 and 9.respectively, 
made up as under : 


Suit No. 8, 


Amount covered by the 


zurpeshgt pattab, dated 

Rs. A. P. 

lOth February 1877 

Part of llie amount of 

600 0 0 

the. mortgage bond, 
•dated 4th March 1884 

l,-500 0 0 


Amount of Redford’s 

bond, dated 2nd May 

1884 ... ... 2,000 0 0 

Amount of Redford’s 

bond, dated 2nd May 

1884 ... ... 2,000 0 0 

Amount of Mr. Hodge’s 
decree ... ... 5,098 0 0 


Total Rs. ... 11,198 13 6 
.Suit No. 9. 

Amount of the zurpeshgi 
pattah, dated 8th 
March 1888 ... 6,200 0 0 

Amount of simple bond, 

dated 9th March 1880 200 0 0 


Total Rs. ... 6,400 0 0 

Both the Appellants and the Respon¬ 
dents appealed to the' High Court of ju¬ 
dicature at Port William in Bengal. On 
20ih July 1903 that Court delivered its 
judgment dismissing the suits with costs. 
The finding of tha Subordinate Judge 
that the suits were not maintainable by 
Bhagwat Dayal Singh was affirmed, aud 
on that finding the High Court was of 
opinion that the suits ought to have been 
dismissed. It also held that there was 
legal necessity for the execution of each 
deed of sale and that they were made for 
adequate consideration. The material 
portion of the judgment of tbs High 
Court is as follows :— 

A 

"We agree with the Subordinate 
Judge that this deed is void for the 
reasons assigned by him. In the first 
place, the property conveyed is worth 
tiireo lakhs, I'he oocsideration of the 
conveyance was Rs. 62,000, of which the 
sum of Rs. 600 only was said to have 
been paid. The balance was to be paid 
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in proportion to the Tisintiff’a anooese 
In recovering the property. Although 
the Engliah rule sgainat champerty and 
maintenance .does not prevail in thia 
country in its entirety, yet this would 
seem clearly an unoonaoionable and ape-* 
culatlve agreement, and one oppoaed to 
public policy aa fostering and^ promoting 
gambling in litigation, and hence void 
aa found by the Subordinate Judge. Set 
Ram Coomar v. Chunder Canto (1) 
and A’tacAer v. Kamala Naicker {i). 

"The next question which arises is, 
whether the Plaintiff’s suit should not 
have iu these oircumstauces been entirely 
dismissed. It seems to us that they 
should. The Plaintiff No. 1 has been 
found by the Subordinate Judge to have 
no title to the property. He ia the only 
person who claimed possssalou of it. 
When his suits are dismissed, it seems 
to us, the Subordinate Judge was not 
justified in giving the Plaintiffs Nos. 2 
and 3 a decree for relief, which they did 
not ask for and iu respect of which in 
their plaints ' they made no claim. In 
the plaints they alleged that they had 
entirely transferred their interests to the 
Plaintiff No. 1. They asked for nothing 
for themselves. In paragraph 20, it is 
alleged that the Plaintifis 2ud party are 
made parties to the suits merely iu order 
that the suits may be decided iu their 
presence,—so that they may be bound 
by the decisions. They /night, there¬ 
fore, have equally well been Defendants 
—if indeed they should not more proper¬ 
ly have occupied that position. 

" We, therefore, feel no doubt that the 

(1) L. R. 4 I. A. 23 : a. 0. I. L. R. 2 
Cal. 283 (1876). 

(4) 8 M. I. A. 171 at p. 187 (1160). 


sales disputed in these suits were good 
sales, made for legal necessity, and after 
due enquiries bad been made by the pur¬ 
chasers, which in the circumstances they 
were not required to make. The suits 
seems to belong to a class very common 
in the'country, in which reversioners 
endeavour to recover property alienated 
by Hindu widows for legal and pressing 
necessities, and in which purchasers of 
property from such widows too often lose 
tioth their property and the money they 
have paid for it. It is unnecessary, we 
think, to discuss the last plea raised by 
the Defendant, viz., whether the Subordi¬ 
nate Judge was justified in giving the 
Plaintiffs decrees for the recovery of the 
property conditional on their payment to 
the Defendant.of the sums of Rs. 11,198 
and Rs. 0^409, We would only say that 
we do not tbiulc he was. The Plaintifl's 
made no offer to pay off any sums which 
might be found to have been borrowed 
for legal necessities The Plaintiffs deli- 
berately chose to rest their cases upon 
allegations of wastefui, extravagant, and 
unnecessary borrowing, and they have 
failed to substantiate their allegations. 
They have never offered to repay any 
portion of the purchase money and we 
do not consider that the alienations were 
in excess of the legal requirements of the 
case, and that the purchasers in any way 
failed to make proper enquiries.” 

• For the full*text of the judgment, see 
8 C. W. N. 408. 

The Appellants, thereupon, preferred 
the present appeals to His Majesty in 
Council. 

i/r. Cohenf R. C., and Mr. Brown for 
the Appellants.—The lower Courts were 
wrong in holding that the deed of con- 

61 



402 


THE CALCUTTA WEEKLY NOTES 


[VOL. XII. 


Raja Rai Bhaqwat Datal Singh v. Debi Dayal Saho. 


veyanoe oxeouted by the 2nd and 3rd 
Appellants in favour of the let Appellant 
was void. Reference was made to Brad- 
laugh V. Ntivdegatt (5) and Alabaster 
V. Harness (6) for the English law of 
maintenance and champerty But the 
English law does not go so far as 
to upset an agreement of this kind. 
There is not a single English case to 
support the view taken by the Courts 
in India. B<it in India the English 
law of maintenance and champerty has 
never been introduced, and, therefore, 
the agreement In question is valid : Rum 
Coomar Coondoo v. Chunder Catifo 
Mukerjee (1). Again in the case of 
Kunwar Ram Lai v Nil Knnth (2) it 
is laid down that the English law of 
champerty is not in force, in India, and 
documents which set up agreements to 
share the subject of litigation if recover¬ 
ed, In consideration of supplying funds 
to carry it on, are not in themselves 
opposed to public policy. Tlie lower 
Courts were wrong in holding that this 
agreement was against public policy as 
It was a gamble in litigation. The ques- 

r 

tlon of the validity of the agreement 
could arise only between the parties to 
it. The Respondents are not parties to 
It and they cannot question its validity 
on the ground of its being champertous ; 
Lai Achal Ram v. Raja Eazim Husain 
Khan (3). 

The Subordinate Judge was right in 
setting aside the alienations to the Res- 

(1) L R.4 I. A. 23: b. c. I. L. R. 2 
Cal. 233 1876) 

(2) L. R 20 I. A. 112, ll.'i (1893). 

(8) 9 C W N. 477 : s. o, L. B, 32 I. A. 
113 : I. L. R. 27 All. 271 (1905), 

(6) 11 Q B D. 1 (1886). 

■ (6) (1896) 1 Q. B. 339 (1894). 


pendents. There Is a general prayer of 
relief in the plaint and that would 
cover the decree made by the Subordi¬ 
nate Judge. 

A Hindu widow cannot of her own 
will alienate property except for special 
purposes, if there be collateral heirs of 
her deceased husband. To support an 
alienation for worldly purposes she must 
show necessity : The Collector of Masul- 
lipata/n V. Cavaly Vencata Harrainapah 

(7). In order to sustain an alienation 
by a Hindu widow of the corpus of her 
husband’s estate. It must be shown, in 
a case like this, that there was legal 
necessity for the alienation, or, at least, 

t 

that the grantee was led on reasonable 
grounds to believe that, there was. The 
obligation on the grantee is to inquire 
and satisfy hi.uself that the widow from 
whoui he is taking a charge upon hjr 
husband’s inheritance bad a proper justi¬ 
fication for so charging. This onus is 
not discharged, if the grantee or mort¬ 
gagee rests content as the Respondents 
here do, with the vague and misleading 
statements in the deed. Nor would it 
be discharged by thinking that be, the 
mortgagee, is taking title under an abso¬ 
lute owner: Lola Amarnath Sah V. 
Rani Achan Knar (8). It is for the 
mortgagee or alienee to allege and prove 
the circumstances which alone will give 
validity to the mortgage: Sham Sunder 
Lai V. Achhan Kunwai (9). Reference , 
was also made to Tacoordeen Ttwaty v, 
Nawab Sped Ali Hossein Khan (10), 

(7) 8 M. I A. 500 at pp. 649-651 (1800). 

(8) U R. 19 I A ]9rt at p. 202 (1892). 

(9) 2 C. W N. 729 : s. c. L. R. 2( I. 

A. 188 atp. 191 (1898). 

(10) L. R. II, A. 192 (1174). 
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Baboo Katneshwar Perthnd v. Run Baha- 
door Singh (11', Ttka R<im v. Deputy 
Commiteioner of Bara Banki (12) and 
Deputy CofAynietioner oi Khet i v. Khnnjan 
Singh (13). The Subordinate Judge was 
right in bolding that the Respondents 
have not discharged the burden of proof 
that is incumbent' upon them to validate 
the deeds of 19th January 1887, and 
16th May 1891. Debi Dayal Sahu him¬ 
self says “I cannot say how much did 
the Mussammars borrow for the suit. 
I did not inquire how much had the 
Mussammats borrowed for the suit before 
borrowing from Nand Ram, Rs. 10,900; 
Rs. 1,000 and Rs.* 4,200 were giren to 
tie Mussammats to pay off their creditors. 
I heard of this. I made no inquiries 
about this. I do not know whether 
Mr. H'idges did n5t himself keep back 
the amounts to pay oS such creditors. 
I do not know whether such creditors 
had bonds. I made no inquiry when I 
purchased whether such men had bonds.” 
The High Court is wrong on this point. 
The deeds in question are not valid and 
binding against the Appellants and the 
Subordinate Judge has adopted the right 
mode of dealing with them. 

Earlier bonds and mortgages were 
giveu by £ raj K.oer, who had no interest 
in the property during the lifetime of 
Jileb Koer. They were not binding on 
the Appellants. The consideration stated 
In each of the sale deeds mainly went 
towards the discharge of debts incurred 
by Etrsj Koer and interest on those 

(11) L. R. 81. A. 9, 11 (1880). 

(131 L. R. 20 I A. 07 (1899). 

(13) 11 0. W N. 474 : s. c- L. R. 34 
I. A. 72 ; 1. L, It. 20 All. 331 
(leOS). 


debts. They were not, under the clr- 
Gumstauces, binding on the Appellants. 

Sir Robert Finlay, K. C , and Mr. De 
Qfuyther for the Respondents.—The 
other side submitted that whether the 
agreement was void on ,the ground of 

its being champertous was a matter 

• 

between the parties to it. But that la 
not so. This is not a deed got out of 
a party in necessity; nor is it eitor- 
^ tionate. If the validity of the deed were 
questioned on those grounds, it would 
be a matter between the parties. Bub 
in this case the payment of the bulk 
of the consideration money depends upon 
the success of the then contemplated 
suit. That is merely a gamble in litiga¬ 
tion, and contrary to public polTcy, 
and the Courts were right in holding 
the agreement voief on those grounds. 
The question of its validity need nob 
be raised only by a party to it. The 
Respondents, who are not a party to it, 
could question its validity ; Tarn Soondree 
Chotodhy ani v. The Court of Wardt on be¬ 
half of Shama Soondutee (14), (N. B., 
Ram Coomar Coondoo V. Chunder Canto 
Mof'ke'jee (1) WHS sequel to this case). 

Though the English Statute law and 
Common law are not introduced into 
India, there is something very similar to 
that in India, which will upset an agree¬ 
ment of this kind on the ground of 
public policy, and also on the ground 
'of its being a gamble in litigation : Lai 
Achal Ram v. Raja Katim Huttain 
Khan (3). 

(1) L. R. 4 I. A. 23 : 8. [o. I. L. R. 3 
('al. 238 (lb76>. 

(3) 0 C. W N. 477 : 8. c L. R. 32 I. A. 
113 atp. 121 ; I. L. R. 27 AU. 271 
(1906). 

(14) 20 W. R. 446 (1871). 
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( Lord Robbhtson. —Can you show me 
any form of an agreement of this olass, 
which would not be a gamble in litiga¬ 
tion 1] 

Sir Robtrt Finlay ,—The agreement is 
against public policy and is legally im¬ 
moral ; and though the law of main¬ 
tenance and champerty is not binding 
in India, it should be set aside on the 
ground of public policy. 

[Lord Robbbtbon. —Society in India 
makes it Inexpedient to apply the law 
of champerty there.] 

Reference was also made to Stephen’s 
Commentaries (5ih Kd.), Vol. 4, Bk. VI 
Cb. 9 XIII, pp. 316, 317; Corpus Juris 
Civilis, Bk 48, title 10, para 20 (1865) 
6t‘h Ed., Lipsial; Le Droit Civil Expllque, 
(15fh Ed. 1856) by M. Troplong, p. 482; 
Corpus Juris CiviKs, (1865) edited by 
D. Albertus Et. D. Mauritius Fratres 
Krisgelu, Vol. I, Bk. 44, title 6, and Vol. 
II, Bk. 4, title 35, and Bk. 8, titles 36 
and 37 ; Diotionaire Usuel De Droit by 
Max Legrand—Retraint LItIgieux ; and 
French Code, Vol. 2, Arts. 1699 and 
1700. 

The Ist Appellant (Plaintiff) claims 
possession and mesne profits on the 
ground of the alleged custom and assign¬ 
ment. The Subordinate Judge was wrong 
in giving the 2nd and 3rd Appellants the 
relief, which he did. Neither of them 
has claimed any relief in the plaint, 
which is not amended. No amendment, 
which is inconsistent with the original 
character of the suit, could now be made: 
Civil Procedure Code (Act XIV of 1882), 
sec. 53. Relief given by the Subordinate 
Judge could not come under a prayer of 
general relief in the plaint. Such a 
.prayer must always be limited by two 


things :—The facts which are alleged and 
the relief which is expressly asked; 
Cargill v. Bower (16). Any relief which 
might have negatived another suit under 
sec. 13 of the Civil Procedure Code ought 
to be included in the general prayer, 
but not a relief of this kind. 

[Lord Rpbbrtson —It breaks up the 
alliance, which is the theory of the 
plalntj] 

Sir Robert Finlay. —Yes, my Lord. 
One claim is absolutely repugnant to the 
other. No amendment of the plaint was 
in fact made. 

The evidence shows that debts were 
incurred for necessa-ies. Money was 
borrowed over and over again to pay 
previous debts. Money borrowed to pay 
the costs of litigation was reasonable. 
Again, money borrowed to meet the 
marriage expenses, which were not ex¬ 
travagant, was a necessity. It is not 
incumbent upon the persons advancing 
money, as mortgagees or otherwise, to 
tax the bill ancf tell the borrowers, the 
ladies in this case, that a certain less 
amount of money would be sufficient 
instead of the sum contemplated to be 
spent. A Hindu widow is under an 
obligation to discharge her husband’s 
debts and she could either mortgage or 
alienate property for that purpose. A 
female heir is bound to maintain, and 
perform the marriages, and other cere¬ 
monies of those who are a burden on tb% 
estate, and she may mortgage or sell the 
property to procure the necessary funds: 
See Mayne on Hindu Law and Usage, 
7th Ed., secs. 633, 634, 635 and 346. 
Etrsj Koer was the manager, and as such 

(16) L. R. 10 Ob. D. 103 at p. 508 
(1178). 
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she gave the bondg, Vhioh were ratlBed 
by Jileb Koer and Aprup Koer by^tbeir 
joining Etraj Koer in the later docu¬ 
ments, whifih recite the earlier bonds. 
Looking at the evidence there is no case 
whatever of misconduct with the mauagh- 
ment of the three ladies or on the part 
of the Respondents. The High Court 
was right in holding that the alienations 
here were for necessaries, and, therefore, 
binding on the Appeilants, the next 
heirs. 

If the agreements of sale are set aside, 
the Respondents are entitled to be put 
in their original position. The 6gure 
decreed by the Subordinate Judge it 
quite out of the question. He allows 
no interest, which should be allowed. 

Mr. CoArn, K. C., in reply, contended 
that neither the F/ench •nor the Roman 
Law of champerty would apply to India. 
Even the English Law on the subject 
was not in force in India. Reference 
was made to HutUy v. Uutlty (16); 
Taraehand v, Suklal (17'4, and The Laws 
of England, Vol. I, p. 52, and the oases 
there cited. There was not a single 
case either Kngiigh or Indian, where 
the Defendant was a third party and a 
stranger to the charopertous agreement, 
and such agreement was set aside. Only 
one case of Tara Soondattt Chowdhrani 
V. Tht Court of Wardt on behalf of 
Shama Soondurei (14) was cited, bub in 
that case the Defendapt derived her 
title through a party to the champertous 
agreement. Reference was also made to 
the Indian Contract Act (IX of 1872), 

(14) 30 W. R. 448 (1871). 

(16) L. R. 8 Q. B. Cues 119 at p. 116 
(1873). 

(17) 1. L. ai3Bom.N0 (1611). 


sec. 30; Civil Procedure Code (Act XIV 
of 1882), sec. 18; and Principles of 
German Civil Law, by E. J. Schuster 
(Ed. 1907), Headings, Eflfeots of Absence 
of Authority, Ratification, and Ratifica¬ 
tion of Agreements, pp. 119 and 120; 
and ft'ij Luihft Dahea v. Ookool Chundtr 
Choufdhuty (18). Etraj Koer had no 
authority to act for and she was not 
acting as the Agent of Jileb Koer, who 
could not, therefore, ratify E^raj Koer’a 
act. If the Appellants get a decree for 
mesne profits as well as for possession, 
the Respondents may have interest at the 
usual rate, t.e., 6 per cent, per annum. 

Their LoBDSHfPs’ Judqmbnt was deli¬ 
vered by • 

Sir Arthur Wilson.— These consoll- 
dated appeals relate to three villages, 
Cbiyanki, Ganka, and Lalgara, and the 
substantial conflict is between the first 
Appellant and the first Respondent. 

The villages with others were formerly 
the property of Ram Saraii Singh, who 
on his death was succeeded by his infant 
eon Narayan. Narayan died, while still 
an infant and unmarrielb, on the 7th 
August 1879, andlleft surviving him his 
grandmother Jileb Koer, an aunt Aprup 
Koer, widow of Ram Saran’s brother, 
and* a stepmother Etraj Koer, widow of 
Ram Saran Of these, the grandmother 
was heir to the boy’s property, with the 
limited interest of a Hindu female inherit¬ 
ing from a male. The three ladies 
appear to have lived together down to 
the death of the grandmother, which 
took place on the 22nd November 1894. 

On the death of the grandmother, the 
inheritance again opened, and the second 


(16) II If. T. A. 269 ab p. 994 (1869). 
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and third Appellants, Bhan Pertap Singh 


and Kirpa Narayan Singh, ware then the 
nearest male heirs of the deceased boy. 
Those two persons, on the 29(h Novem¬ 
ber 1895, purported to sell the three 
villages in qijestion to Rajah Bhagwat 
Dayal Singh, the Brsb Appellant, and 
that is the title under which he claims. 

The 6rsb Respondent, on the other 
hand, as the case is now put on his be¬ 
half, claims under two sale deeds exeou-^ 
ted, as It is now said, by or on behalf 
of the grandmother, Jlleb Koer, the sales 
being, it IS contended, justified by neces¬ 
sity so as to pass the whole inheritance. 
The first of these deeds bore date the 
19tb January 1887. It purported to 
be a conveyance by way of sale, by the 
three ladies who have been mentioned, 
of the two villages* Chiyanki and Ganka 
to the first Respondent. * The second 
deed was dated the 15th May 1891. It 
purported to be executed by the same 
three ladies in favour of one Hodges, 
and to convey to him by way of sale 
the village Lalgara. Hodges afterwards 
conveyed to the first Respondent. 

The present suits ijrere brought on the 
29th August 1898, in the Court of the Su¬ 
bordinate Judge at Ranchi. The Plain- 
tiflfs were the first Appellant and the. two 
persons from whom he purchased. The 
sole Defendant In one suit and the sub 
stantlal Defendant in the other was the 
first Respondent. The first suit related 
to village Lalgara, the second suit to the 
villages Chiyanki and Ganka. The claim 
In each case was for possession and mesne 
profits. 

The first question raised In the case 
and argued on the appeals was whether or 
not the sals by the second and third 


Appellants to the firs^ Appellant was 
void In law, so as to pass no title on the 
ground that it was ohampertous, or con¬ 
trary to public policy. 

For the Respondents lb was boldly 
argued that, although the English law 
as to maintenance and champerty is not, 
as such, applicable to India, yet on other 
grounds what is substantially the same 
law is there in force. Their Lordships are 

t 

of opinion that that proposition cannot be 
supported. In three cases, Rnm Coomar 
Coondoo V. Chunder Canto Mooknyt (1), 
Knnvoar Ram Lai v. Nil Knnth (2), 
Lnl Achal Rum V. Ra/'a Ka»im Huiain 
Khan (3), before this- Board, a contrary 
doctrine has been laid down. In the last 
of those oases full effect was given, under 
circumstanoes closely analogous to those 
of the present oas^, to an agreement 
which would certainly have been void if 
champerty avoided transactions in India. 

It was further argued that the tran- 
saotion in questjon was contrary to public 
policy and void on that ground, by 
reason of the provision as to payment 
of the purchase money by the first Appel¬ 
lant to the second and third. The pur¬ 
chase money was fixed at Rs. 52,600, of 
which Rs. 600 was to be paid down, and 
the balance when the property should 
be recovered. Their Lordships are un¬ 
able to agree to this argument. In 
their opinion the condition so introduced , 
does not carry the case any further than 
does the champertous character of tbs 
transaction generally. 

(1) L. R. 4 I. A. 28 : s. c. I. L. B. 2 
Cal. 288 il878>. 

(2) L. R. 20 1. A. 112 (1898). 

(8) 9 C. W. N. 477: s. 0 . L. R. 82 I. A. 
118 ; I. L. R. 97 All. 271 (1900). 
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It WM further laid, laud this was relied 
upon In the Codrts in India, that the 
transaction was an unfair and unconsci¬ 
onable bargain for an Inadequate price. 
But that is a question between assignor 
and assignee. It is unnecessary to consi¬ 
der what the decision ought to have been 
if this had been a litigation between 
the assignors and the assignee in which 
the former sought to repudiate the as¬ 
signment. In the present caqe the 
assignors do nothing of the kind. They 
maintain the transaction and ask that 
eflFeot be given to it, and for that purpose 
they join as Plaintiffs in the present 
actions. Their Lordships are therefore 
of opinion that tSe attack upon the title 
of the first Appellant upon any such 
grounds as those indicated must fail. 

The second questjlon tifat has to be 
considered is whether the Respondent 
has shown a good title in himself by 
purchase from Jileb Koer, the grand¬ 
mother, under the two sale deeds men¬ 
tioned, and under such otrcumstanoes as 
to make that title eifectual against the 
reversionary heirs. 

The Subordinate Judge, who tried the 
oases held that the oouveyanoes were not 
good but he allowed, in favour of the 
first Respondent, certain sums which he 
considered to have been advanced for 
purposes of legal necessity; and whilst 
giving a decree to the Appellants and 
Plaintiffs for possession of the property, 
he made that decree coudidoual upon the 
payment to that Respondent of the sums 
held to have been advanced for legiti¬ 
mate necessities. Ou the argument of 
these appeals, Mr. Cohen, for the Appei- 
lante, accepted the propriety of this 
mode of dealing with the case, and 


assented to the allowance so made by 
the Subordinate Judge. 

The High Court, on appeal, differed 
from the first Court, and held that the 
necessity for the sales in question was 
established. 

e 

Before dealing further with this ques¬ 
tion, it must be noticed that the case 
now contended for is nob the case 
raised on the pleadings and relied upon 

t 

^at the trial. The Respondent in bis 
written statement alleged a title derived, 
not from Jileb Koer, but from Etraj 
Roer. He said, in paragraph 21, that 
"Er.raj Koer was no heir to Narayan 
Saran Singh, and that she acquired an 
absolute right by adverse possession;” 
In paragraph 23 “ that it is not true^ as 
the Plaintiff^ allege, . , . that on 

the death of Naraysm Saran Singh, Jileb 
Koer succeeded as heir and was in posses¬ 
sion up to her death; the fact is . . 

. . . that Etraj Koer alone was in 

such possession until her death,” and 
in paragraph 25 that ” Jileb Koer and 
Aprup Koer never took the estate of 
Narayan Saran Singh as heir, and the 
fact of their joining in the documents 
as persons executing the deeds of sale 
and the prior deeds was a , matter of 
form of evidence of members dependent 
for maintenance on Etraj Koer, and was 
merely a surplusage;” and it was added 
in paragraph 26 that “even if Jileb 

• Koer were to have taken the estate 
. . . by inheritance, she would take 

it in absolute state . . under the 

provisions of Mitakshara law, and so 
also if she was made a oo-sharer by Etraj 
Koer in Etraj Koer's right.” In his 
evidence given at the trial the Respon¬ 
dent endeavoured to maintain the case 
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that his title was derived from Etraj 
Eoor and was good on that aooount. 

One who claims title under a oonvej- 
anoe from a woman, with the usual 
limited interest which a woman takes, 
and who seeks to enforce that title 
against reversioners, is always subject to 
the burden of proving not only the 
genuineness of his oonveyanoe, but the 
full comprehension by the limited owner 
of the nature of the alienation she was 
making, and also that that alienation was 
justified by necessity, or at least that 
the alienee did all that was reasonable 
to satisfy himself of the existence of 
such necessity. And this burden lies the 
more heavily on one who comes into 
Court with the case that he did not take 
from a limited owner, but from one 
whose title he alleges tp bave been adverse 
to that owner. 

These considerations apply with special 
force to the present case. The earlier 
transactions of the Brst Respondent were 
with Etraj Koer, and there is no satis¬ 
factory evidence to show that Jileb Koer, 
the real owner, took part in them, or 
authorised them in any^^way. 

It was argued however that, if Jileb 
Koer was UQt shown to bave authorised 
the earlier transactions, she had ratihed 
them by being a party to the later docu¬ 
ments and particularly the two sale 
deeds. RatiBcation in the proper sense 
of the term, as used with’reference to 
the law of agency, is applicable only to 
acts done on behalf of the ratiBer. And 
this rule is recognised in sec. 196 of the 
Indian Contract Act. Looking to the 
substance of the matter, it wouid be a 
serious extension of the law, as hitherto 
applied, to bold that a woman with a 


limited interest oo^nld, by act $x poit 

facto, charge upon the estate which she 
> 

represents obligations not originally bind¬ 
ing upon it. 

With regard to the first of the sale 
deeds now in question, when the details 
which make up the consideration come 
to be examined, it appears that they 
include one sum of Rs. 1,500 which the 
Suboi'dinate Judge credited to the first 
Respondent in the manner already ex¬ 
plained. Apart from this sum the 
great bulk of the consideration fur this 
sale deed consists of debts originally 
incurred by Etraj Koer with accretions 
interest and compound interest. Their 
Lordships are of opinion that this deed 
was correctly estimated by the Subor¬ 
dinate Judge. 

The case as to the second sale deed is 
not quite so simple. With regard to it 
the Subordinate Judge gave credit to the 
first Respondent for considerable sums 
as having beon advanced for real neces¬ 
sities. As to the rest of the considera¬ 
tion for that deed be held that necessity 
had not been established. In coming to 
this conclusion, be took into account not 
only the more general considerations al¬ 
ready referred to, but also certain olr* 
cumstances peculiar to the case—that 
the lady who alone bad any power to 
convey was old, and bad no Independent 
advice to guide her, and that the first 
* Respondent was in a position to exercise 
considerable influence over her affairs. 
Their Lordships think the Subordinate 
Judge was justified in taking all these 
matters into bis consideration ; and they 
see no sufficient ground for rejecting his 
conclusions. 

There remains one other point for con* 
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slderatloD. The .Plaintiffs claimed not 
only poasesBion but meane proffta. The 
Subordinate Judge rejected the latter 
claim. Theit Lordships are of opinion 
that, as the deeds of sale are not good as, 
such, the claim for mesne profits is well 
founded. In argument it was conceded 
that on the other side -of She account 
Interest at G per cent, should be allowed 
on the sums credited to the first Res- 
pondent. The amounts thus to be allow¬ 
ed on the one side and on the other can 
be adjusted in execution proceedings. 

Their Lordships will humbly advise 
His Majesty that the appeals should bo 
allowed, that the* decrees of the High 
Court should be discharged with costs to 
be paid as regards the first decree by the 
present Respondents other than Sowton 
and as regards the seSond decree by the 
first Respondent, tliat the decrees of the 
Court of the Subordinate Judge 8houl<l 
be discliarged, and that instead thereof 
it should be ordered tliat upon the fiist 
Appellant paying to tlie Srst Respondent 
the sums found in favour of tlie latter 
by the Subordinate Judge with interest 
at 6 per cent, per annum the fir.st Appel¬ 
lant do recover possession of the pro¬ 
perty in suit together 'vith mesne profits 
to be ascertained in execution proceed¬ 
ings and costs to be paid by the first 
party Defendants in the first suit and by 
the sole Defendant in the second suit. 

The Respondents other* than Sowton 
will pay the costs of these appeals. 

Solicitors: Mtssts, Withal and Withal 
for the Appellants. 

Solicitors: J/essM. T. L. Wilson 
Co , for the Respondents other than 
Sowton. 


[CIVIL APPELLATE JURISDICTION. 

Appeal from Appellate Decree 
No. 611 OF 1906. 

MiTRA, J. MonSHI BAaiRUDPIN 

Caspersz, j. Ahmed and anr.. Plain- 

1^08. tiffs. Appellants, 

Heard, 3 and - , v. 

4, February. Mahomed Jalish Pat- 

Judgment, wari and ors., Defend- 

i, February. .ants. Respondents. 

• Benaindar, rii//ii of suit hy — Mortgage — 
Conveyance without consideration. 

A ben.amdar cannot bring a suit for 
1 ecovery of a mortgage debt, 

A mortnagee assigned over his interest 
under the mortgage to the Plaintiffs who 
instituted the ptesent suit against tfie 
moitqadors foj' lecoreiy of the mortgage- 
debt. It was found that the assignment 
was a benarni transaction and was intend¬ 
ed to put the mot tgagoi s into difficulty. 

Held— That the Plaintiffs suit was 
lightly dismissed. 

Lal .'Vchal Ram v. Ra.ja Kazim Husain 
(1) distinguished. 

The mere non-passing of consideration 
IS not sufficient to sh9w that a tiansaction 
is benarni. 

This was an appeal preferred on the 
25th of April 1906, against the decree of 
M. Yusuf Esq , District Judge of Zillah 
Noakbali, dated the 8th of March 1906, 
leversing that of Babu P. C. Ghose, 
Subordinate Judge of that district, dated 
the 29th of April 1905. 

The facts found by the lower Appel¬ 
late Court are as follows :— 

Defendants Nos. 1 and 2 executed 
a inortgage in favour of Defendant No. 3. 

(1) 9 C. W. N. 477 : s. c. L. R. 32 I. A. 
113 ; 1 L. U. 27 All. 271 (19051 

53 


Appeals allowed. 
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lu Agbran 1310, the Defendant No. 3 
executed a kohala in favour of Plaintiffs 
Nos. 1 and 2 by which he purported to 
convey his Interest under the mortgage 
to the Plaintiffs for a certain considera¬ 
tion. The lower Appellate Court found 

4 

that “only 11 days previous to the 
execution of the kobala one Durlav, 
the maternal uncle of Defendant No, 1 
had obtained sanction for the prosecution 

I 

of Plaintiff No. 1 on charges of forgery^ 
and suppressing documents,’’ and that 
“ Defendant No. 1 had actively prosecuted 
on behalf of Durlav in the proceedings 
preliminary to the grant of sanction.” 
There wore besides various other causes 
of ill-feeling between the Plaintiffs 
Nos. 1 and 2 and Defendants Nos. 1 
and 2, And the lower Appellate Court 
was of opinion th^t “the kobala was 
obtained by the Plaintiffs from Defend¬ 
ant No. .3 fraudulently and colliisively 
without any consideration money having 
passed, with a view to harass the Defend¬ 
ants Nos. 1 and 2 with whom they wore 
on bad terms, the immediate cause of 
enmity being the sanction granted to 
Durlav to prosecute the Plaintiff No. 1 
for forgery, die.” 

As the kobala was not a bond fide 
one and was without consideration, the 
lower Appellate Court was of opinion 
that the Plaintiffs were not entitled 
to maintain the suit, although Defend 
ant No, 3 appears to have admitted 
the execution of the kobala and the 
receipt of the consideration money, 
Ka. 600 In cash and the rest in the shape 
of a note of hand executed by the 
Plaintiffs in his favour. Against tips 
decision the Plaintilfs appealed to the 
High Court. 


Moulvi Syed SkamttU Huda for the 
Appellants. 

Moulvi Mahomed Yusuf and Dr. Prto 
Nath Sen for the Respondents. 

The Judgment of the Court was as 
follows;— 

DefendatPs Nos. 1 and 2 executed a 
mortgage in favour of the Defendant No. 
3. Years after the execution of the ins¬ 
trument, the Defendant No. 3 purported 
to assign over the interest created by 
the deed to the Plaintiffs Nos. 1 and 2. 
The Plaintiffs have instituted the present 
suit for recovery of the money covered 
by the mortgage and for sale of the im¬ 
moveable property covered by it. 

The defence was that the transaction 
between the Defendant No. 3 and the 

4 

Plaintiffs was colourable and intended to 
cause unnecessary harm to the Defen¬ 
dants Nop. I and 2. 

The lower Appellate Court has found 
that no conslijeratlon passed on the 
alleged transfer by the Defendant No. 3 
to the Plaintiffs, that there was really no 
intention to transfer and that the Plain¬ 
tiffs Nos. 1 and 2 got a colourable docu¬ 
ment in order to do unnecessary barm to 
the Defendants Nos. 1 and 2. 

There were various issues raised in 
the case all of which were not touched 
by the lower Appellate Court. 

The Plaintiff's have appealed frotft the 
decree of the lower Appellate Court 
and it has been contended before us on 
their behalf that, on the findings of fact 
arrived at by that Court, the suit should 
not have been dismissed and reliance has 
been placed on the decision of the Judi¬ 
cial Committee of the Privy Council in 
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Munshi Basibuddin Ahmkd t). Mahohsd 
tbo case of Lai Acltal Ram v. Rfja 
Kazim Husain (1), , 

That the Ending of fact arrived at by 
the lower Appellate Court amounts to a 
finding that the PlaintiflFs were benam- 
dart of 'the Defendant No. 3 cannot 
denied. One of the principal elements 
for determination of the^ qujBstion whe¬ 
ther a conveyance is henami or not is 
* did consideration pass ’ 1 The finding 
is that no consideration passed* But 
mere non-passing of consideration is not 
sufficient to show that a transaction Is 
benami. There might be a promise to 
pay not disclosed in the instrument itself. 
Sec. 54 of the Transfer of Property Act 
would lead ns to conclude that there 
may be a transfer without present con¬ 
sideration passing. The present case Ip, 
therefore, distlngul^able •from a case in 
vAich there was an intention to transfer, 
though no consideration passed. Here 
the deed expressly stated that considera¬ 
tion did pass and that was a false allega¬ 
tion, as found by the .lower Appellate 
Court. It was also been found that 
the intention of the vendees, the Plain¬ 
tiflFs, was not that they should recover 
any money but that they should put the 
Defendants Nos. 1 and 2 to difficulty. It 
is not in so many words found that the 
transaction was benami; but the whole 
tenor of the judgment would lead to the 
conclusion that the Court intended to 
find that there was no liond fide trans¬ 
fer to the Plaintiflfs. That being so, the 
question really is whether a benamdar 
can sue for recovery of a mortgage debt. 

The decisions of this Court are 
practically uniform, though some of the 

(1) 9 C. W, N. 477 : s. c. L. E. 321. A. 

113} I.L. R. 27 All. 271 (1906). 


ocher High.Courts in India have diflfered 
from this Court. That a benamdar 
cannot sue for recovery of immoveable 
property is, so far as Bengal is con¬ 
cerned, laid down by the Judicial Com¬ 
mittee in the case of Oojtee Krista 
Gosain v. Ganga Feisad Gotain (2), 
(the remarks of tfie Judicial Committee 
will be found at p. 73 of the report). 
This decision has been followed consis¬ 
tently in this Court and we may refer 
to the oases of Hati Gobind Adhikari 
V. Akhoy Kumar Mozumdar (3j, and 
Mohendra Nath v. Kali Proshad (4). 

In Ilasi Gobind v. Akhoy Kumar (3), 
reliance was placed on the statement 
made by the vendor in the course of 
the suit admitting the oxeention of flie 
document ai;d receipt of consideration ; 
hut the learned Judg^ declined to place 
any reliance ‘on such statement as the 
admission was made subsequent to the 
institution of the suit and reliance was 
properly placed on the decision of the 
Judicial Committee in the case of Amrita 
Lai V, Rajani Kant (5). 

In Mohendta Nath v. Kali Proshad 
(4), the Court observed tliat a suit by a 
benamdar is liable to dismissal on the 
ground that no specific performance of 
the contract could bo enforced against 
the vendor and reliance was placed on 
sec. 20 cl. (b) of the Specific Belief Act. 
All the earlier decisions were collected in 
Ahoso two reports and it is not necessary 
for us to refer to any other case. In 
Lai Achal Ram v. Kaiim Husain (\), 

(1) 9 C. W. N. 477 : 8. c. L R. 32 I. 

A. 113 ; I. L. R. 27 All. 271 (1906). 

(2) 0 M. I. A. 58 (1859). 

(3) I. L. R. 16 Cal. 364 (18e9). 

(4) I. L. R. 30 Cal. 265 (1902). 

{:<) 15 B. L R. 10 ; 2 I. A. 118 (1876). 
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the transaction was allowed to stand 
as between the Plaintiff and the Defend¬ 
ant Inasmuch as, though no considera¬ 
tion passed, the terms were reasonable 
In themselves and the transaction was 
neither champertous nor contrary to 
public policy. That was the , distin¬ 
guishing element in the conveyance in 
favour of the Plaintiff in the case before 
the Judicial Committee In the present 
case, the contrary facts have been found 
and we do not see how it can be held 
that a transaction admittedly without 
consideration was valid, notwithstanding 
the facts found as to the intention of 
the vendor and the effect which it would 
have as regards the rights of the parties. 
We, therefore, see no reason to differ 
from the judgment of the lower Appel¬ 
late Court and wo dismiss this appeal 
with costs. 

S, C. S, Appeal dh^nisfed. 

(CIVIL APPELLATE JURISDICTION.] 

Ari'EAL FROM Original Deuree 
No. 33 OF 190G. 

S. M. Hara Kumari 
Dasi, Defendant, 
Appellant, 

V. 

Mouim Chandra 
Sarkar, Plaintiff, 
Respondent. 
Ifindit Will—Con.drucliojt-Bei/Hest to 
vndO'i'— Power of appointmtal - Bequest foe 
life ith power of ahenaiion—Oifl ocer. 

A Will, addressed by the festator to fiis 
wife, was to this efect: "You me my 
legally mmried wife and entitled to the 
property to be left by me. Should I on 
a sudden die .. . you shall under this 

U buomc p'lsseisor of my putperhes, 

High. 


(t'c, and peifo'w, my sradh at a suitable 
cost; and for the benefit of my soul you 
shall jwchase a house . . . and estab¬ 
lish a Moliadev in it and perform its 
sheba nnd set vices, <te,, and you shall fix 
a suitable allowance as pronami. for my 
spiritual guide. You will have the tight 
and power to alienate by gift or sale all 
the nfotes'fid moveable and immoveable 
ptopetiies. My daughter Sreemutly Hara 
Kumari shall become entitled to and pos¬ 
sessor of whatever ptopetties will remain 
after yow death and she shall enjoy the 
same leeping up and maintaining the afot e- 
said shebas, dr, . , The said daughter 

shall hare the same rights in the afore¬ 
said j topes ties os you have, and he to 
ii'hom my said daughter may willingly 
give away those pioperhes shall possess 
the same and enjoi/ them keeping up an I 
maintaining the sheba, rCc,,” 

Held — That giving efirt to all the 
words of the Will, the widow tool an estate 
]or life with a power of alienation, and 
to the extent to which such power was not 
exercised, the daughter similaily took the 
propel ty. 

This was an appeal preferred on the 
7th of J'ebruaiy 1906, against the decrie 
of Babii Jogendra Nath Deb, Subordi¬ 
nate Judge, liiul Court of Zillah 24- 
I’ergnijiiahs, dated the 2bth of September 
1905. 

The appeal arose out of a suit for thC‘ 
construction of a Will and for a dtclaru- 
lion of the respective rights of tho 
parties under the Will. 

The Will purported to he that of one 
Anaiido Lai Sarkar, who died at Benares 
in Falgoon 1272 B. S., leaving him 
surviving bis widow Icbbamoyi, and a 
duiightor Ilara Knmari, his 1 rothor 


Maclean, C. J. 
COXE, J. 

1908. 

29, January. 
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Mohan Lai Sarkar, .the father of the 
PlalntiflF, and Ills step-brother Benodi 
Lai Sarkar now deceased. 

The widow lohhamoyl applied for and 
obtained probate of a certified copy of 
the Will (which was stated to have been 
ost), on 24 th September 1885 from the 
Court of the Diatrict Judge of Pabna. 
The Plaintiff applied for revocation of 
the Will in July 1898 alleging that the 
Will was a forgery, but his application 
was dismissed on the 24th June 1904 
by the Subordinate Judge of Pabna who 
held that the Will was a genuine do'u- 
ment duly executed by the testator 
before his death. The Plaintiff preferred 
an appeal from that decision to the Il'gh 
Court. The present suit was at ilic 
same time instituted on the 19th July 

1901 in the Court of tiie Subordinate 

• 

Judge at Alipur for the construction 
of the Will. The case was heard by the 
Additional Subordinate Judge on the 
25th September 1905. lie held intn 
alia that the Will di^not cover all the 
properties left by the testator and there 
was an intestacy with regard to the pro¬ 
perties not mentioned therein ; that it 
conferred an absolute interest to the 
widow Ichhamoyl in the properties men¬ 
tioned in the Will subject to a trust 
for an idol with a power of appointment 
for the trust; that the trust and power 
of appointment failed not having been 
carried out by Ichhatnoyi ; that the 
daughter llara Kumari took nothing 
under the Will and the gift over to her 
absolutely of “ whatever may remain" 
was Invalid for uncertainty. 

Hara Kumari preferred this a|ipei»l. 
By the time this appeal came on for 
hearing, the Plalnllfl' appears to have 


withdrawn his appeal In the matter aris¬ 
ing out of his application for revocation 
of probate. 

The material portion of the Will I 
as follows 

“We, seven brothers, ... 

• . *.were jointly In 

possession and enjoyment of whatever 
ancestral zeralndaries we had in the dis¬ 
trict of Pabna. On the 11 th assar of 
the present year, we executed a docu¬ 
ment determining our equal shares, and 
we are in possession of the same. And 
of Taraf Nischindipur, which T purchased 
from my own earnings from service, 
1 have given a 2 annas share to my 
biother Mohan Lai Sircar, and a G annas 
share to the late Abhoy Churan Sirifar’a 
widow Drabainoyi Dasia, mother and 
guardian of Annadas Churn Sircar, and 
1 have kept*the remaining 8 annas share 
for myself, and am in enjoyment and 
possession of the same. Secondly, from 
my own earnings from service, 1 have 
purchased two brick-built houses at Cal¬ 
cutta, Bhowanipur, and some property 
ill the town of Murshidabad and some 
Government securities. *ldy brother or 
brother’s sons or brother's widows have 
no connection with these properties, and 
I am in possession thereof. Owing to 
ill health, I have given up service and 
am living with my family at Benares. 
My ill ness now', instead of being cured 
Is gradually* increasing, and so I despair 
of life. I have no son, and I have only 
olio daughter Sreemati Hara Kumari 
Dasl. Although I have given her in 
marriage, still it is my duty to maintain 
her. I therefore, of my own free will, 
and in sound health and in possession of 
my senses, execute this will in your 
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favour. You are my legally married 
wife, and entitled to the property to be 
left by me, Should I, on a sudden, die 
at Benares, you shall, under this Will, 
become possessor of my properties &c., 
and perform my sradh, tfcc , at a suitable 
cost; and for the beneht of my soul, 
you shall purchase a house at this 
Benares, and establish a Mobadev in it, 
and perform Its sebn and service, tkc., 
and you shall fix a suitable allowance as 
pronami for my spiritual guide. You 
will have the right and power to alie¬ 
nate by gift or sale all the aforesaid 
moveable and immoveable properties. 
My daughter Sreematl Hara Kumari 
Dasi shall become entitled to and 
pofsessor of whatever properties will 
remain after your death and she shall 
enjoy the same, keeping up and main¬ 
taining the aforesaid lebas t!i:c. Should 
you happen to die before establishing the 
seba, &,c., in that case, the said Sreematl 
shall establish the Mobadev and do all 
other things. The said daughter shall 
have the same rights in the aforesaid 
properties as you have and he, to whom 
my said daughter may willingly give 
away those properties, shali possess the 
same, and enjoy them, keeping up and 
maintaining the se6a, <!i;o. But no one 
shall ever be able to alienate any pro¬ 
perty, without keeping in hand property 
sufficient for the maintenance of the seva 
ikc, of the yiva in the way^you may fix 
for it. To the above effect I execute the 
Will. The 28th Falguu (year given 
above).” 

Babul Golap Chandra Sarkar and 
Shama Churn Boy fur the Appellant. 

Dr. Bash Behai i Ohose and Babu Deben- 
dra Nath Baychi for the Respondent. 


The JODQMBNT OF (THE COORT WES RS 
follows:— 

Maclean, C. J.— This is a very curious 
suit. It is a suit asking to have the 
Will of one Ananda Lai Sarkar cons¬ 
trued. But in his plaint the Plaintiff 
sets up very prominently that the Will 
is a forgery and an appeal was until 
recently pending in this Court to have 
(be probate revoked. If the suit had 
come before me, I should have dismissed 
it summarily. But we are told that the 
appeal to this Court which was existing 
when the decision now appealed against 
was given, has since been withdrawn. 
So we will deal with the question of the 
construction upon the merits. 

The question turns upon the construc¬ 
tion of a very short Will dated the 10th 
of March ISfiii: and, we are told the 
testator died two or three day afterwards. 
After certain recitals as to his property, 
the material portion of the Will runs as 
follows: “ 1 have no son, and I have 

only one daughter Sreeniutty Hara 
Kumari Dassi,” (who is the present Ap¬ 
pellant), "Although I have given her 
in marriage, still it is my du^y to main¬ 
tain her.” Pausing there for a moment, 
these words would appear to indicate 
that the testator proposed to make some 
provision by his Will for bis daughter. 
Then he goes on, " I, therefore, of my 
own free will, and in sound health and ' 
In possession cf my senses, exeouW this 
Will in your favour.” The Will purports 
to be addressed to bis wife. " You are 
my legally married wife, and entitled to 
the property to be left by me.” Up to 
this point the contents of the Will are 
in the nature of recitals. I now come 
to that which may be regarded aa the 
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operative part qf the* Will. “Should I, 
on a sudden die at Benares, you «hall 
under this Will, become possessor of my 
properties, •&o., and perform my shradh 

at a suitable cost, and for the bene- 

• 

fit of my soul you shall purchase a house 
at this Benares, and establish a Mobadev 
in it, and petfonn its $eh<x^ and service 
<!cc., and you shall fix a suitable allowance 
as ptonami for my spiritual guide.” 
Pausing there the expression " po'ssessor 
of my properties” is not inconsistent 
with the view that the widow was only 
to have a life interest in the properly. 
There is, so far as I have read, no clear 
and absolule gif^ to the widow. Then 
come the words upon which reliance has 
been placed by the Respondent, “you 
will have the right and power to alienate 
by gift or sale all tliC aforesaid moveable 
alid immoveable properties.” If the 
will had stopped there it might have 
been difficult to say that the widow did 
not lake the property absolutely. But 
very important words •follow, and we 
must give effect to all the words of the 
Will, so far as we can. “My daughter 
.Sreemutty Kara Kumari Dassi shall be¬ 
come entitled to and possessor of what¬ 
ever properties will remain after your 
death, and she shall enjoy the same, 
keeping up and maintaining the afore¬ 
said sfbnt A’c.” Later on he saye, “The 
said daughter ehall have the same rights 
in the aforesaid properties as you have 
and he to whom my said .daughter may 
willingly give away those properties, shall 
possess the same, and enjoy them, keep¬ 
ing up and maintaining the seba &c." 

The question is what interest did the 
widow take. For the Appellant, it is 
contended that she only took a life 


interest 4ith a power—one which in 
England would be regarded as a power 
of appointment to alienate by gift or 
sale the property passing by the Will. 
This is the view pleaded by the Plaintiff 
in paragraph 5 of the plaint. “Accord¬ 
ing to the directions ” he says “ contained 
in the alleged Will, the widow Ichhamoyi 
had only a life estate in the properties 
mentioned in the Will.” If the Will 
. had stopped at the words “ moveable and 
immoveable properties” as I have already 
pointed out, it might have been difficult 
to say that the widow did not take 
absolutely, but we cannot eliminate from 
the Will all the words which follow in 
favour of the daughter. It is clear the 
daughter was to be “entitled to and pos¬ 
sessor of what properties will remain after 
your death ” and she* was to “enjoy ” the 
same. Are tlie,«e words logo for nothing ' 
Tliere is not, m so many words, any 
clear and absolute gift to the widow, 
and we can give eiTect to all the words 
in the Will by holding that the widow 
took for life, with a power of alienation, 
but to the extent to whi^h such power 
was not exercised, Jbe daughter similarly 
took the property. She was to have the 
“ same rights in the properties” as the 
widow. If the Respondents’ argument 
prevail she lakes nothing. We think 
this is the true construction of the Will. 
It IS only in this way that we can give 
‘proper effect to the words that the 
daughter “shall become entitled to and 
possessor of whatever properties will 
remain after her death and she shall 
enjoy the same,” We cannot strike these 
words out of the Will. In my opinion 
the view of the lower Court that the 
widow took an absolute Interest and tho 
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daughter took nothing is mistaken. The 
decree of the Court below must be dis¬ 
charged and in the circnnistances the 
suit must be dismissed with costs includ¬ 
ing costs of the appeal. 

CoxB, J.— I agree, 

N G. Appeal allowed, 

[CRIMINAL REVISIONAL JURISDICTION.] 

Kev No 27 ok 190^. 

Rampini, j. 

Sharfuddin, j. Mohhsh Chandra Saha 
1908 and anr., Petitioners, 

Heard, v. 

;10, January. Thk Emperor, Opposite 
Judgment, Party, 

4, February., 

C)'iminal rroredtire Code {Act V of /.99S), 
^er, S50 —])e in'vo trial — C/a'iiqe of tcjiiag 
MaipHuitc ^ 

The provinovs of sec. SoH, Cr. P. C. 
apply to all nnes in jchirh cafes off 
ftried for V’hale'er leaeons jfini the file 
of one M' ifjjshaie to that of another. 

When n case is transfeited undet sec. 
.528, Cr. P. C. horn the file of one Magis¬ 
trate to that of another, the foimer ceases 

I. 

to exercise jurisdiction in the case and 
is succeeded by the latter in the exercise 
of the jurisdiction within the meaning of 
sec. 250, Cr. P. C. 

Deputy LEf At. IIemewrbanc’ert. Upen 
DRA Kumar Ghosh (1) disapprcitd. 

This was a rule granted, on the 9ih 
of January 1908, against an order of 
Babu Jogobundhu Ghosh, Sub-Deputy 
Magistrate of Dacca, dat(d the 25ih of 
November 1907, which order was on 
appeal affirmed by A. Bentinck, Esq , 
Joint Magistrate of Dacca, on the 2.‘lrd 
cf December 1907. 

(1) 12 C, W. N. 140 {190U). 


The facts of the case will appear from 
the judgment, 

Mr. Norton, Bahus Dassarathi Sanyal 
and Sarat Chandra Basak for the Peti¬ 
tioners. 

The Advocate-Oeneial for the Crown. 

The Judgmenp of the Court was as 
follows :— 

This is a rule to show cause why the 
conviction and sentences in this case 
should not be set aside on the ground 
that after the case was transferred to 
the file of Babu Jogobundhu Ghosh, that 
officer did not hold a de novo trial. 

The Petitioners have been convicted 
under sec. 147, Cr. P.C. Kechu Pramanik 
has been sentenced to one month’s rigor¬ 
ous imprisonment, and Mohesh Chandra 
Saha to pay a fine of 'Kh. 100. 

The case was (iriginaily on the file of 
Mr. G. E. Oddie who recorded the evidence 
of the witne-sses for the piosecutiou. 
'I’hey were eross examined before him and 
a charge was drawn up by iiiin. He was 
then ttaubferred. The District Magis¬ 
trate took the case on his own file, under 
sec. 528, Cr. P. C., and transferred it to 
the file of Babu Jogobundhu Ghosh, 
Deputy Magistrate. The accused did not 
claim a new trial; so Babu Jogobundhu 
Ghosh completed the trial and convicted 
the accused. They appealed to the Joint. 
Magihtiaie, who on the 7ib December 
ordered the Deputy Magistrate to exa¬ 
mine two moi’e witnesses. On the case 
crmlng before the Joint Magistrate for 
the second time, the appeal of the ac¬ 
cused was dismissed. The day after the 
arguments in the case Lad been heard, 
the Appellants pleader cited the case of 
Deputy Legal Remembrancer v. Upendret 
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The Civil Procedure Code Bill was passed into 
law, at the last sitting df the Legislative Council 
for India. The Ilon’ble Mr. Karle Riuliards stated 
bis belief that the Bill was generally accepted by the 
public and the legal profession. The paucity of 
criticism which the bill has met in .its later stages 
is no doubt due largely to*lhe confidence reposed 
in the Special Committee who recast the Code in its 
present form. It must also be admitted that the 
length of time that the Bill had been lying before 
the publio necessarily weakened the interest taken 
in it even by professional lawyers, 


Thebe is still another reason and that is that 
the principal innovation made in the Bill, vk , the 
conferring of power to the Kales Committees attached 
to the various High Courts to settle details of pro¬ 
cedure, is experimental in character and has still to 
justify Itself by actual working. As regards the 
work of amendment proper, the Simla Committee 
as well as tlie later Select Committee are to be con¬ 
gratulated for having proceeded iii an eminently 
cautious manner. No part of the work of these 
Committees was characterised by the hustling 
with which we have learned to associate the ordi¬ 
nary working of the Supreme and the Local Legis-’ 
latures. 


The bdgoestion ok Dr. Rash Bbhary Chose, that 
power should be given to persons Interested In 
charities to apply summarily for an account of the 
receipts and expenditures of the funds of the charity 
has not for the present been adopted In view of the 
fact that In the opinion of Government the matter 
has not been fully dlsoussed by the leaders of the 
communities concerned. The Government is how¬ 


ever willing to have the matter considered as a 
separate bill to be introduced by Dr. Rash Behatl 
Ghose. 


A Bill to amend the Whipping Act was introduced 
by Sir Harvey ^damson at a meeting of the Legis¬ 
lative Council of the Governor-General on Friday 
last. The Ilon’ble member mentioned that an 
amendment In the Whipping Act (VI of l6GI)had 
become necessary in view of the changes in public 
opinion regarding whipping as a form of punishment 
within recent years. We have noticed in these 
columns the progress of humane principles In 
criminal law In recent times and we are glad 
that they are finding recognition by the Indian 
Legislature. We cordially welconfe Sir Harvey’s 
enunciation of the principle that " whipping should 
be restricted to offences of a degrading nature 
and that it shonlS never be administered when It 
is likely to* outrage self-respect.” A large number 
of offences for which the Wliippiiig Act provided 
either an alternative penalty (sec. 2) or an additional 
punishment (secs. 3 and 4) have been excluded by 
this Bill. The object of the Bill evidently is to 
amend the provisions of the Indian law in confor¬ 
mity with the Kugllsh law. 


In Knulish lj^w adults who may be convicted 
of robbery with violence may be punished with 
whipping. But ordinary theft is not so punish¬ 
able. Sir Harvey however says that having regard 
tft the different conditions of prison life here. It 
has been considered desirable to Include casual 
theft amongst offences punishable with whipping. 
But we would have thought that cases of casual 
theft, for which a sentence of Imprisonment may 
not be considered desirable, may very well be 
dealt with under the provisions of the law for 
first offenders. We all know how the magistrates in 
this country, whether they be of first class or of 
lower grade, are reluctant to give effect to the 
humane provisions of the law. Also having regard 
to the fact that the Bill leaves a large disoretioD 
in the bands of magistrates, who have already ex¬ 
pressed their alarm at the proposed abolltloa of 
whipping as an additional punishment, it does not 
seem either wise or desirable to retain theft amongst 
offeuoes punishable with whipping. 
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Whilb we have nothing to bay against the 
retention of whipping as an alternative or additional 
punishment for dacolty and robbery with violenoe 
and rape, we must say it passes our oomprehenslon 
why assaulting or using criminal force to women 
with intent to outrage their modesty or unnatural 
offences, especially In cases of second convictions, 
should be put outside the pale of such punishment. 
It seems exceedingly anomalous that while even 
technical theft should be retained amongst offences 
punishable with whipping, repetition of offences of 
such loathsome character should be excluded. Pro¬ 
perty is surely not more sacred than honour of 
women. 


The bilij while bkstrictino the punishment op 
whipping to only a limited class of offences so far 
as adults are concerned, makes no alteration in this 
direction with regard to juvenile offenders. The only 
change In the law in respect of juveniles is that punish¬ 
ment in the case of persons below the age of sixteen 
is not to exceed fifteen stripes. This Is no doubt 
a change for the better. But it may be questioned 
why every offence not punishable with death should 
in the case of a juvenile offender be punishable with 
whipping. Sir'llarvey Adamson advances the ana¬ 
logy of English law under which offences other than 
homicide are in the case of juveniles so punishable. 
But the law an I practice differ widely in this res¬ 
pect in England. Since the practical discontinuance 
of flogging in the array, navy and public schools 
there has been a considerable revulsion of feeling 
In England regarding flogging as a form of punish¬ 
ment under criminal law. Magistrates in England 
do not resort to this brutal form of punishment 
lightly. They treat juvenile offenders with almost 
parental consideration. They are always anxious 
to make over such offenders to parents, guardians, 
teachers or clergymen for correction. 


But the Magistrates in India are far i rom 
considerate to juveniles. Cases of flogging are much 
more common here than in England. It la there¬ 
fore very desirable that the Legislature should limit 
the class of offences for which a juvenile may be 
flogged and not leave it to the unlimited and un¬ 
defined discretion of first class magistrates who are 
Id this country not necessarily men of mature 
judgment or experience. It is no doubt contem- 
platkl in the Bill that the Government of India 
will have power to exempt by notification juveniles 
from flogging in respect of such offences as they 
please. But we do not believe in such legislation 
by notification. When the Government of India 
Intend impnaiag such restrictions, it would be more 
to embody them In the body of the 


It la, HOWEVER, qbatipting, to note that Sib 
Harvey recognises the fact that the educated and 
respectable classes in India consider flogging as a 
moat degrading form of punishment, and we need 
only add, that the sentiment is not confined to 
adulto but also extends to juveniles. Magistrates 
in India have been known to subject boys of 
respectable parentage to public flogging In oases 
where a mere reprimand or warning or making 
over to parents or guardians for correction would 
have sufficed. Such punishment is not only resented 
by the boy and his family but in fact by the whole 
of the Indian community. Being conscious of this 
Sir Harvey 'repeats in conoluding that " it should 
never be inflicted when it is likely to outrage self- 
respect.’’ We do not share his confidence in the 
good sense of the magistracy in this country but we 
expect the High Court will Issue well-considered 
instructions to the Magistrates, as suggested by Sir 
Harvey, as soon as the Bill is passed into law. 


In the cahe op Kishan L U v. Umras Singh decided 
by the Allahabad High Court a report of which ap¬ 
pears at page 121 of b AlMtohad Law Journal It has 
been held that a properr.y subject to a mortgage, can¬ 
not be sold in execution of a simple money decree held 
by the mortgagee, oven wliere he disolaims all his in¬ 
terests under the mortgage and obtains a simple 
money decree. lu this case the mortgagee during 
the pendency of the mortgage suit abandoned his 
rlglits under the mortgage and obtained a simple 
money decree, and in execution of that decree at¬ 
tached and sold the mortgaged property. It was 
liel'i that the sale was in contravention of sec. 99 of 
the 'I'raiisfer of 'Property Act and therefore bad. 
But tint, after the confirmation of tlie sale, the 
mortgagor lost his right to set aside the sale as 
“ after the sale is confirmed as between the auction 
purchasers and the judgment-debtors (r.s., the mort- 
g-agors) tlie title of the former becomes complete.” 


A SIMILAR question AROSE IN THE CALCUTTA I-’ULL 
Bench case of A»hu Tosh Sikdar v. liehati Lai 
Ktrtunia (11 C. W. N, 1011) hi which It was held 
by tiie Full Bench that if an application Is made 
after the confirmation of sale for setting aside the sale 
.oil the ground that it was held iii’ioontraveinioa of 
sec 99 of the Transfer of Property Act, the appli¬ 
cant can set aside the sale only on his proving that 
owing to fraud or other reasons he had no notice of 
the sale or its confirmation. The decision of the 
Allahabad High Court does not say what would be 
the result if after the confirmation of sale an appli¬ 
cation is made for setting aside the sale and it is 
proved that the applicant was kept in ignorance of 
the sale proceedings by reason of fraud or otherwise. 
This question did not arise at all as in tlie case the 
mortgagors did know of the confirmation of sale. 
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As RE0ARD8 THB A^'^I^IOABILITT OB SEO, 99 OB' THB 
Transfer of Property Act to the facts of this case, 
there may arise some qaestions, Here the mortgage 
claim was given up by the mortgagee and a simple 
money decree was obtained fay him presumably in 
the presence of the judgment-debtors, the mortgagors. 
If the mortgagors at that time did not object to 
this course adopted by ^he mortgagee and expressly 
or impliedly consented to the mortgagee’s obtaining 
a simple money-decree against them after having 
given up his rights as a mortgagee, could they after¬ 
wards turn round and say when the property had 
been sold in execution of the money-decree that the 
sale was bad because it contravened the provisions of 
sec, 99. 


The language op sec. 99 may lead to the con- 
elusion that that section does not apply to a case like 
this, In the first place when the property was at¬ 
tached and sold the property was not subject to the 
mortgage, for the mortgage claim had bean given up 
long before the attachment, was neither the decree- 
holder (who was no doubt a mortgagee before he ob¬ 
tained his money-decree) a? mortgagee when he 
attached and brought to sale the property in execu¬ 
tion of the money-decree. Suppose A mortgages his 
property to B and is also indebted to B in other 
ways. B gives up Ids mortgage righ/s altogether, 
BO that the mortg«ge is extinguished to ail intents 
and purpose#, lie then gets money-decrees against 
A in respect of other debts. Would not B be 
allowed to attach and sell tlie properties of A in¬ 
cluding the property which was formerly mortgaged, 
without Instituting a suit under sec. 67 of the Trans¬ 
fer of Property Act ' As ttie mortgage was not 
subsisting at all, it would bo impossible for B to bring 
a suit under sec. C7. The very fact that a suit is 
directed to be instituted under sec. 07 shows that the 
mortgage must be subsisting at the time the attach¬ 
ment is made or the sale is Iield in execution of the 
money-deoro''. 


The oHSEnvATioN or nis LonD.snip Mookherjbe J, 
in the case of Aihuloih Sikdurv. Behari Lai Kirtunia 
lends support to this view. His lordship observes, 
“The substance of the sec. (t e. sec, 99) therefore is 
that when the mortgagee has, in execution of money 
decree against the mortgagor, effected an attach¬ 
ment of the mortgaged property, lie cannot proceed 
to sell It, he must bring a suit upon the mortgage 
against all the parties interested in the equity of 
redemption, and the decree In such suit should be, 
not for the sale of the equity of redemption but 
for the sale of the property, free from the mortgage 
claim of the Plaintiff ifec.” This shows that the 
provisions of sec. 99 are only applicable when the 
mortgage is subsisting. The object of sec. 99 Is 
to protect the right of redemption possessed by 
the mortgagor against any attempt on the part of 


the mortgagee to take away the right by the sale 
of the mortgaged property in execution of any decree 
for money. But when the mortgage has ceased 
to subsist.and the property is free of the mortgage 
claim, the necessity for the protection does not 
exist. 

4ot{S of 

CALCUTTA HIGH COURT. 

s 

s 

Recent decisions not yet reported, 

(The important cases to ho tuU; reported hereafter.) 

• 

Criminal Revisional Jurisdiction. Before Geidt 
and WooDBOPFE, JJ. Criminal Revision No. 
88 OF 1907. ’POSHI MAHOMED and others 
• V. THE KING-EMPEROR. 26th February 
1908. 

Bad livelihood—Criminal Ptoetdurt Code, sec. 110 
—Sureties for good behaviour—Refusal to accept, 
grounds for. 

On a police report the Sub-divisional Magistrate 
of Kurigram instituted proceedings under sec. 110, 
Cr. P. C, against the Petitioners with the result 
that each of the Petitioners was ordered by the said 
Magistrate t® execute a bond for Rs. 100 with two 
sureties of the same amount to be of good behaviour 
for one year o,r in default to suffer rigorous imprison¬ 
ment for the same period. An appeal was preferred 
to the District Magistrate Rungpur which was di.s- 
missed with regard to these Petitioners. Within a 
fortnight of the order passed by the Sub-divisional 
Magistrate under sec. 118, Cr. P. C, the Petitioners 
presented their bail bonds duly executed by sureties 
to the Sub-divisional Magistrate who asked the 
Police to enquire into the fitness of the sureties. The 
Police reported that the Bujetios were fit and proper 
persons, but notwitljstandiug this the Sub-divisional 
Magistrate delayed in accepting the bail bonds aud 
releasing the Petitioner. Several applications were 
made to the Magistrate for the'release of the Peti¬ 
tioners who were in jail on accepting the bonds 
executed by the Petitioners and the sureties, but the 
Magistrate did not pass any order. The Petitioners 
then came up to the High Court and obtained the pre¬ 
sent rule, In his explanation to the High Court the 
Subdlvisional*Magistrate said "I have certainly no 
objection to let out the accused on good sureties. 
The delay is due to my desire to look into the sure¬ 
ties personally and as those people who filed peti¬ 
tions went to attend melas the matter could not be 
disposed of so long.” The District Magistrate in 
forwarding the explanation of the Sub-dlvisloaal 
Magistrate added " In my opinion it is not possible 
to be too careful in the matter of accepting sureties 
for persons of the predatory classes for whom sec. 
110 is mainly intended. The surety must be not 
only one who is in a position to pay the amount of 
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the bond but alao one who can exercise some effec¬ 
tive control on the mode of the life of the person 
bound down. The desire of the Sub-divisional 
Magistrate to satisfy blmself on this point is a very 
audable one and he has, I think, sufficiently explain¬ 
ed the delay in carrying out his intentions.” 

Their Lordships observed :—" The Magistrate vir- 
tually admits that the sureties are in a position to 
pay the amount of the bond. It is, therefore, ordered 
that the rule be made absolute and the Magistrate 
directed to accept the sureties offered, to allow the 
Petitioners to execute recognizances required of 
them and on their doing so to reiease them from 
jail. The Magistrate’s explanation of the delay is 
not satisfactory.” 

Mr, Khundkar, with Mr, Sowgai AU for the Peti¬ 
tioners. 

Eule absolute. 


Civil Appellate Jurisdiction. Before IUmpini and 
Sharkuddin, JJ. Appeal from Original Decree 
No. 340 OF 1906. MUSSAMMAT BRIBATI 
KUMRI, Defendant, Appeilant t>. IIAJA SlIIB 
CHUNDIOR BANF.RJI, Plaintiff, Respondent. 
6 th Mardi 1908. 

Alienation by husband — Maintenance, claim by 
widow jor—Charge —Bona fide purchaser. 

The suit out of which the appeal arose was brought 
for recovery of a sum of money due on a bond exe¬ 
cuted by two persons, now deceased, in favour of 
the Plaintiff. The Defendant No. 1 was the widow 
of one of the executants of the bond. The Court 
below passed a decree in favour of the Plaintiff. 

Defendant No. 1 contended that she was entitled 
to a charge upon the estate of her husband for her 
maintenance. In support of this objection the cases 
of Jamna v. Mocha (I. L, R. 2 All. 315), Becha v. 
Mothina and others (I. L. R. ,23 All 86), Sarola 
Dnssee v. Bhoobun Mohun Neoghy (I. L. R. 15 Cal. 
292) and Naibada Bai v. Mahadeo (I, L. R. 5 Bom. 
99) were cited. 

Held —The widow has no right to a charge upon 
her husband’s property in case of alienation during 
the life-time of her husband for consideration, nor 
has she a right to follow the property in the hands 
of a bond fide purchaser for value. ^ 

The maintenance of a Hindu widow is not a charge 
upon the estate of her deceased husband until it is 
fixed and charged upon the estate by a decree or by 
agreement; and the widow’s right is liable to be 
defeated by a transfer of the husband’s property to 
a bond fide purchaser for value, even with knowledge 
of the widow’s claim for maintenance unless the trans¬ 
fer has been made with the Intention of defeating the 
widow’s claim. 

Ram Kunwar v. Ram Dai (I. L. R. 22 All. 326), 
The Bharatpur State v. Oopal Dei (I. L. R. 24 All. 
160), Jayanti Subbiat v. Alamlu Manganma (I. L 


R. 27 Mad. 45) and Digambari Debi v. Dhankumari 
Bibi (10 0. W. N. 1074) referred to. 

Bobus Oolap Ghunder Sarker and Kulwant Sahay 
for the Appellant. < 

Babus Jogendra Ghunder Ghose and AsAutoiA Muker- 
jee for the Respondent. 

A. T. M. Appeal dimissed. 


Civil Appellate Jurisdiction. Before Maclean, C. 
J., and Dass, J. Appeal from Original Order 
No. 83 OF 1907. KRISHNA PADA DUTT 
AND ANOTHER, Petitioners, Appellants v. SECRE¬ 
TARY OF STATE FOR INDIA IN COUNCIL 
AND ANOTHER, Objectors, Respondents. Heard, 
17th February 1908. Judgment, 28th February 
1908. 

Hindu Law — Dayabhaga — Sister's daughter's son, if 
heir—Succession certificate. 

The appeal arose out of an application under the 
Succession Certificate Act (VII of 1889) for a certi¬ 
ficate to collect the debts due to the estate of one 
Ishan Chandra Mitter. The Petitioners were (1) 
the daughter of the Sister of the deceased and (2) 
the son of that daughter. The Secretary of State 
opposed the Petition on the ground that under the 
Dayabhaga School of Hindu Law, by which the de¬ 
ceased Ishan Chandra Mitter was governed the Peti¬ 
tioners were not heirs at all. The brother of the 
wife of the deceased raised a similar objection. 

The District Judge rejected the application on 
the ground that under the Dayabliaga law, the Peti¬ 
tioners were not heirs, as they offer no funeral obla¬ 
tions to the ancestors of the deceased. The Petiti- 
tloners appealed to the High Court. 

Held (without expressing any linal opinion on 
the question), that primd fads the claims of the 
daughter of the sister who offers no oblations cannot 
be placed upon a higher footing than that of the 
sister herself; and that a sister’s daughter’s son has 
been held to be an heir under the Mltakshara law 
on the ground of community of corporal particles 
between him and the propositus, but ho is not an 
heir under the Dayabhaga law. 

Bobu Dwarka Nath Mitter for the Appellant. 

Babus Bam Churn Mitra and Brojo Lai Chucker 
butty for the Respondents. 

A, T. M, ' Appeal dismissed. 
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Mohesh Chandra Saha v. The Emperor. 

Kumar Ohosh (1), to tlie jFolnt Magis¬ 
trate, and contended that the proceedings 
of Babu Jogobundhu Ghosh in not hold¬ 
ing a de novo trial were illegal. Before 
us Mr. Norton has supported the rule. 
The Advocate-General for the Crown has 
shown cause against it. 

The contention of the Advocate-General 
is that the provisions of sec.' .350, Cr. 
P. C. apply both to cases of transfer of 
a case under sec. .528 Cr. P. C. and to. 
cases which after Icing begun by one 
Magistrate have to be completed by 
another, owing to the former Magistrate 
having lefc the district, when oniy, it is 
argued by Mr. Norton, he can be said 
to be succeeded by another Magistrate. 
The Advocate-General, however, replies 
that when a case is transferred under 
sec. 528 from the file of a Magityrate to 
that of another, the fornierVeascs to have 
jurisdiction in the case, and is siieceecinl 
in the exercise of jurisdiction in tlie 
case by the other, just as if tlie former 
had been removed from the district and 
been succeeded in his olllce by the other. 

In this case, Mr. Oddie was transferred 
from the district. The District Magis¬ 
trate however passed an order under sec. 
528, Cr, P. C, transferring the case, no 
doubt because Mr, Oddie was an Assistant 
Magistrate, and Babu Jogobundhu Ghosh, 
Deputy Magistrate, could not be said, 
strictly speaking, to succeed him in the 
office of Assistant Magistrate. 

We consider the contention of the 
Advocate-General must prevail. 'We do 
not think that the provisions of sec, 350, 
Cr. P. C. apply only to cases in which 
Magistrates succeeded each other in their 
ojfice. Magistrates subordinate to tho 

(1) 12 C. W. N. 140 (1906). 


District Magistrate rarely do so. Deputy 
Magistrates never succeed each other In 
• their offices. But the terroe of the sec¬ 
tion appear to us to apply to all cases In 
which cases are transferred for whatever 
reason from tho 6le of one Magistrate 
to that of another. This is admitted in 
the case of Deputy Legal Remembrancer 
v. Upendra Kumar Ghosh (1), in which 
Mitra and Holmwood, JJ., say: "The 
section, it seems to us, is. capable of the 
interpjretatlon that it covers all cases of 
change of trying Magistrates, whether 
on account of the first trying Magistrate 
being transferied to another district or 
on account of a transfer of a case under 
Chap. XLIV of the Code.’’ 

Further on, they observe; “The words 
of sec. 350 of tho present Code are 
slightly different frcm the words of simi¬ 
lar sections of'tho Codes *of 1872 and 
1882. The alteration might have been 
made with a view to include cases of 
transfer.” They then conclude with this 
order :—“ Having regard to the general 
principle of interpretation that provisos 
and sub-clauses should be governed by the 
operative portion of tho section and to 
the fact that the genera',rule laid down 
in the earlier rulings have been recog¬ 
nised and approved of on more than one 
occasion since the amendment was made, 
we hold that Moulvi Abdus Samad acted 
irregularly in convicting the accused on 
evidence partly recorded by Mr. Adie.” 

But’ the reasons for this order appear 
to us to be inconsistent, for the operative 
portion of sec. 350 expressly permits the 
conviction of an accused on evidence 
recorded, or partly recorded, by one Ma¬ 
gistrate, who is succeeded by another; 


(1} 12 C. W. N. 140 (1906). 
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while the earlier rulings referred to are 
no doubt In favour of the opposite view. 

We observe further that the conclusion * 
of the learned Judges who decided the 
case of Dfputy Legal Remembrancer v. 
Upendra Kumar Ghosh (1), is only that 
Moulvl Abdus Samad acted Irregularly, 
and for this reason they set aside the 
conviction. We presume they were of 
opinion that the Irregularity wes. one 
that had prejudiced the accused. 

The earlier rulings referred to by Mltra 
and Holmwood, JJ., have been laid before 
us. They are Puimessur Shigh v. So- 
roop Adhikaree (2), Kopil Nath Sahi v. 
Koneetam (3), Raghoo Parirah (4) and 
Queen v. Jlatnath Guho (5). But the first 
two of these rulings appear to us to be 
in favour of the view advocated by the 
learned Advocate-General. The case of 
Raghu Parirah (1) is not in point. The 
only case in favour of the view contend¬ 
ed for by Mr. Norton is that reported 
in Queen v. llatnaih Guho (5), allnded to 
in the judgment in the case of Deputy 
Legal Remembrancer v. Upendra Kumar 
Ghosh (1). 

Then, as for the rulings in which the 
general rule laid down in this case has 
been recognised and approved of, since 
the alteration in the wording of the 
corresponding section of the’ Code of 
1872, the only case exactly in point 
which Mr. Norton cites is that of Queen- 
Empress V. Angnu i_G), which is the 
decision of a single Judge of the Allaha- 

(1) 12 0. W. N. 140(1000). 

(2) 13 W. It. 40 (1870). 

(3) 14 W. 11. 3 (18701. 

(4) 19 W. 11. 28 (1873). 

(5) 24 W. U. 52 (1875). 

(6) All. W. N , 1889, p. ISO (1889). 


bad High Court, and accordingly is nob 
binding on us. 

He also calls attention to Queen-Em¬ 
press V. Bashir Khan (7) and Damri 
Thakur v. Bhowani Sahoo (8). In the 
former of these the accused expressly 
prayed for a de novo trial, and as the 
Magistrate did nob accede to their re¬ 
quest, thb conviction of the accused was 
rightly set aside. The latter case is not 
in point and need not be considered. 

We are therefore of opinion that we 
are free to follow the interpretation which 
in our opinion should be pub on the 
terms of sec. 350, Cr. P. C. and which 
Mitra and Holmwood, JJ., admit, the 
section is capabln of having put on it, 
vh., that it applies to all instances of 
transfer of a case, for whatever reason 
the transfer may be made. 

We have be'^eii pressed, if we t^ke this 
view, to refer the question for the decision 
of a Full Bench. But looking at the 
terms of the order in the case of Deputy 
Legal Remembrancer v. Upendra Kumar 
Ghosh (1), viz., that Moulvl Abdus Samad 
acted irregularly in convicting the ac¬ 
cused on evidence partly recorded by Mr. 
Adie, which lays down no general rule, 
and which must have proceeded on the 
principle that the irregularity had pre¬ 
judiced the accused, which is not shown 
to have been the case in the present 
instance, we do not think we -need or 
could do so. ^ 

We accordingly discharge the rule. 
The Petitioner who has been sentenced 
to Imprisonment must be relegated to jail 
to undergo the remainder of his term. 

B, C. Rule discharged. 

(1) 12 C.W.N. 140(1906). 

(7) I L. H. 14 All. 346 (1892). 

(8) I. L. B. 28 Cal. 194 (1805). 
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PRIVY COONCIL. 

[COMSOLIDATBD AfFBALS FBOM BbNQAL.] 
Baijnath Gaenea, 
Appellant, 

V. 

Ramdhabi Chow- 
DHRT and others, 
Kospondents. 

• and , 

Deo Nandan Peb- 
8HAD, Appellant, 

Ramdhabi Chow- 
DHBT and others, 
Respondents. 

Ma/iommedan Law — Pre-emption—TAla.h-i- 
mowashibat and talab-i-i.stishad — Unreason¬ 
able delay, a question of fact—Action for 
pre-emption — Claimants, co-sharers as well as 
mortgagees—Deposit of mortgage money in 
Court by purchaser — Vfithdrr^wil b^ claim¬ 
ants — Wy.iver of claim. 

The right of pre-emption must be exer¬ 
cised, and the claims necessary to give 
effect to it must be made with the utmost 
promptitude, and any unreasc/hable and 
unnecessary delay is to be construed as an 
election not to pre-empt. Whether there 
has been such delay is a question to be 
determined upon the facts of each parti¬ 
cular case. 

The Plaintiffs, in this case, claimed 
the right to pre-empt by reason of their 
having previously acquired a share in 
the property. They had also obtained 
the transfer of a zurpesbgi hiortgage 
binding the share the sale of* which 
was the occasion of the present suit. In 
the course of the suit the purchaser, De¬ 
fendant, deposited the mortgage amount 
in Court and the same was withdrawn by 
the Plaintiff. 

Held, that until a decree for pre-emption 


was made the purchaser owned the land, 
and had a right to redeem; and that the 
taking out of the money by the Plaintiffs, 
as mortgagees, was no recognition of any¬ 
thing more than that, and was quite 
consistent with their claim to pre-empt, 

Two consolidated appeals from two 
decrees of Ibe above-mentioned High 
Court, both dated 20th January 1904 
reversing two decrees of the Court of 

the Subordinate Judge of Moughyr both 

« 

dated Slat, March 1900 and dismissing 
the Appellants’ suits. 

The main question raised on the 
appeals was whether the Appellants 
were entitled to pre-empt a 4 anna 
share in certain properties sold on 
17th December 1907, by Anupbati Koerl 
(Respondent No. 2) to Nirbhoy Chow- 
dbry, (original Defendant No. 1), who 

died pendente life and was represented by 

• 

Respondent No. 1 and others. 

The two suits were analogous and 
had been tried together at the instance 
of the parties. It was admitted that 
both suits would be governed by one 
judgment. 

One Maharaj Singh was the ‘original 
owner of Taluka Rasulpur* Bhatownl con¬ 
sisting of two separate puttis. On 
3rd March 1873 he divided that Taluka 
equally between his two sons. Jugal 
Pershad Singh and Kamla Pershad 
Singh, who became the owners in posses¬ 
sion ei^ch of an 8 anna share. 

In or about the year 1884 Jugal 
Pershad mortgaged his 8 anna share to 
Jowburi Lai and Mangni Ram (original 
Plaintiffs and Appellants deceased). On 
his death his widow Rajbati acquired 
his estate by right of Inheritance. Suits 
for sale of the mortgaged property were 
brought against her. On 2nd April 1889, 


Lord Robertson. 
Lord Collins. 

Sib Abthdr Wilson. >■ 
1908. 

24, January. 
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decrees were made In favour of the 
mortgagees. In execution of those decrees 
the 8 anna share was on ISth January 
1891 purchased by the Appellants who 
thus became owners each of a 4 anna 
share aijd obtained possession thereof. 

Kamla Perehad died leaving him 
surviving two widows, Sundarbati and 
Anupbatl (Respondent No. 2), who 
acquired their husband’s 8 anna share 
in the Taluka. In order to pay their 
husband’s debts they borrowed Rs. 63,000 
from the Ulas Babus, and executed a 
Sudbharna pottah in their favour on 
10th January 1883, mortgaging their 
8 anna share. The usiifractuary mort¬ 
gagees remained in possession of tliat 
share. Sundarbati in order to li(|Ui(late 
the mortgage debt, sold lier I anna 
share in the taluka to the Appellants, 
a 2 anna share to each, under two 
separate kobalas dated 9th July 1897, 
receiving for the two sales an aggregate 
consideration of Rs. 40,000. The Appel¬ 
lants deposited in Court the entire 
Sudbharna debt, Rs. 63,000, and redeem¬ 
ed the naortgage and obtained possession 
of the entire 8 anna share which belong¬ 
ed to the two widows with the exeeptiou 
of certain small share in a curtain 
mouzab. 

On 17th December 1897 Anupbati 
sold her 4 anna share (subject to cer¬ 
tain minor reservations) to Nlrbhoy 
Chowdhry. 

On 30th June 1898 the Appellants 
Instituted the present suits in the 
Court of the Subordinate Judge of 
Monghyr. The plaints alleged that 
the Appellants, who were share holdeis 
In the taluk, were willing to purchase 
Anupbati’s share. But she sold the 


same as already stated without their 
knowledge and consent. The Appellant 
Jowhurl Lai, in the first suit came to 
know of the sale for the first time on 
20th December 1897, and he at once 
performed the ceremony of talab i-mowa- 
shxbat (immediate demand) on that day. 
The Appellant Mangnl Ram in the 
second suit returned to Monghyr from 
Benares on .'Ith January 1898 and learnt 
for tlie first time about the sale in ques¬ 
tion on that day, and at once performed 
the ceremony ot tidab i-mowashibat on the 
same date. Both Appellants then caused 
the ceremony of taJab-i-islifhad to be 
performed by their respective agents at 
the residence of the purchaser, Defend¬ 
ant Nirblioy Chowdhry, at Mahishpur, 
on 7th January 1898, and on tlie pro¬ 
perty sold, and at the residence of the 
vendor Anupbati at Bhat Khund on 
the 11th and 12th of that month The 
Appellants pleaded that Rs. 44,850, the 
amount entered in the sale deed as 
tlie consideration, was not actually paid. 
The relief sought was a decree for pre¬ 
emption on payment of the true con¬ 
sideration as determined by the Court. 

The Defendant Nirbhoy Chowdhry in 
his written statement filed on 1st Sep¬ 
tember 1898 denied that 20th Decem¬ 
ber 1897 and 5th January 1898 were 
respectively the earliest dates on., which 
the Appellants had obtained information 
of the sale, lie pleaded inter alia lliat 
the Appellants liad previously known 
and acquiesced in the negotiations and 
agreement and execution of the sale 
deed , that the formalities required by 
the Mahomedan Law were not carried 
out at the proper time and place; that 
the Appellants induced Anupbati’s co- 
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widow to Bell \o them her i anua share 
by promisiug to pay to her jiuy excess 
price which Anupbati might obtalo j 
that ^ey refused to purchase Annpbati’s 
share for a higher price than lls. 30,000 
and that they were never read*y and 
desirous to purchase the same at a 
proper price. He ^lao denied that the 
consideration set out in the deed of 
sale was not paid In fact, 

The Respondent Anupbati also .filed 
her written statement In both suits to 
a similar effect. She further alleged that 
the Appellants while refusing to raise their 
price said “ that if any other person was 
willing to pay a higher price this Defen¬ 
dant should sell to him ” and that on 
account of this refusal she sold to Nir- 
bhoy Chowdhry for Ra. 11,850 the proper 
price, the Ap^Ilants all along declining 
to buy and endeavouring to prevent a 
purchase by Nirbhoy Cho vdhry or any 
other person. The Defendant third party 
Mangni Ram in the first suit was the 
Plalntiflf in the second suit and the Plain- 
tiflf in the last suit was the Defendant 
third party in the second suit. 

After the institutions of the suits the 
Appellants on 13th September 1898 with¬ 
drew from Court the amount of the 
Sudbharna debt deposited by Nirbhoy* 
Chowdhry, on 2nd July 1898, on account 
of the share of his vendor Anupbati, and 
gave up possession over the property 
in suit. The plaidts were accordingly 
amended at the instance of the Appel, 
lants. Of the nine Issues fixed by the 
Subordinate Judge It is necessary to 
mention here only the following :— 

3, When was the PlaintifiF aware of the 
purchase by Defendant first party ? 

4. Whether the ceremonies talab-i-mo' 


washibat or talab-i-istishad were duly and 
legally performed and were bond fide 1 

5. Whether Plaintifl had notice of and 
gave consent to the Defendant second 
party’s selling the property in suit, if she 
got a higher price than Rs. 36,000 1 

G. Whether Plaintifi’s right of pre¬ 
emption has been lost by reason of bis 
gross negligence and is he estopped frbm 
claiming the same 1 

7. For wljat price was the disputed 
property sold to the Defendant first 
party, and what consideration did he 
actually pay for the property » 

On 31st March 1900, the Subordinate 
Judge delivered his judgment. He found 
that the Appellant Jowhuri Lai was first 
Informed of tlio sale in dispute on 20th 
December 1897 and that the Appellant 
Mangni Ram bn oth January 1898 and 
that bo*th the Appellants immediately on 
receipt of the information declared their 
intention to claim pre-emption and thus 
duly carried out the formality of the taiab- 
i-mowashibat. He also decided that the 
other formality of the tulab-i-istishad had 
also been duly performed and without un¬ 
reasonable deJay. He also held that the 
actual consideration for the sale was 
Rs, 37,000 and that the-Appellants were 
not estopped by their conduct from as¬ 
serting their right to pre-emption. In 
the result he made a decree in favour of 
each of the Appellants for pre emption 
of one-half of the property sold on pay¬ 
ment of one-half of the sum of Rs. 37,000. 
The following passages from his judg¬ 
ment are material; — 

“In both suits, I therefore find that 
movu.ishibat was duly performed by the 
Plaintiffs and that there is no legal defect 
in such performance. 
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“I now come to the eridence bearing 
upon the performance of the next cere¬ 
mony, talab i istishad by the PlaintlSs. 
There is no difference In dates regarding 
the performance of this ceremony be¬ 
tween the two Plaintiffs. The main 
objection urged by the learned pleader 
for the Defendants on tWs subject is, 
that there was unreasonable delay in the 
performance of this ceremony by the 
Plaintiffs. He contends that the Plaintiffs 
became aware of the sale on the 19th De¬ 
cember 1897, when the mortgage debt due 
to them by Anupbati was tendered to the 
Plaintiffs and they refused to accept the 
amount tendered. Now, 1 have already 
stated that the assertion of the tender of 
the debt to the Plalutiffs on the 19th 
December 1897 is not correct. That 
being so it remains to b'’ seen whether 
there was any unreasonable delay and 
gross negligence on the part of the Plain¬ 
tiffs in performing the talab-i-istishad. 

It appears from the evidence of the 
Plaintiff’s side that the disputed kobala 
was executed on 17th December 1897 at 
Gogri, and registered there on the fol¬ 
lowing day that oil the 20th of that 
month. Plaintiff Jowhuri Lai received 
news of the sale, and immediately per¬ 
formed the ceremony Mowashibat ; that 
on the 2l8t of that month, Jowhuri Lai 
sent a man to his tasblldar Rambaran 
Lai, who resided at some place near 
Gogri, to take a copy of the kobalix, but 
as the Sub-registry office at Gogri, was 
closed from 21st to 26th of that month, 
on account of the Christmas holidays an 
application for copy was made on 27th 
December and the copy was ready on the 
29th and actually delivered on the 30th 
of the month. It further appears that 


Rambaran Lai sent the copy to Jowhuri 
Lai by post in a registered cover on the 
31st, and the cover reached the Monghyr 
Post Office on 2nd January 1898. The 
post peon, to whom the cover was made 
over for delivery to the addressee, Jow¬ 
huri Lai, has been examined as a witness 
by the Defendants. .He states that he 
went to deliver the cover to Jowhuri Lai 
on the 2nd January and could not find 
him at his 'house. But this statement 
seems to be Incorrect, for the 2Dd was 
Sunday and therefore under the postal 
rules, no registered cover could have been 
delivered to the addressee on that day. 
The peon must have therefore gone to 
Jowhuri Lai's house for delivering the 
cover on 3rd January, but he was not at 
home on that day and so it was delivered 
to him on the 4th. Gn the 5lh January 
Plaintiff Mangnl Ram returned to Mon- 
ghyr from Benares, and on receipt of the 
news of the sale in question, at once 
performed the ceremony of talah i-mowa- 
shibat. On the 5th Mangnl Ram went to 
Mr. Scott a Barrister-at law practising in 
the local Courts, to take bis advice for 
getting police escort for sending the pur¬ 
chase money, Rs, 44,850, to the residence 
of the Defendant Nirbhoy Chowdry at 
Mahishpur. He thought that the money 
was required to be tendered to Nirbhoy 
Chowdhry under the Mahomedan law, 
but although his impression was erro¬ 
neous, yet the tender of the money was, 
as explained by the Plaintiff’s pleader, 
necessary before the Defendant No. 1 
could bo called upon to execute a kobala 
of the property sold. Be that as it may, 
the conduct of the Plaintiffs in seeking 
legal advice for securing Police help in 
sending the purchase money on behalf of 
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eaoh of them • to Mahishpur which is 
about 7 miles oflF from Monghyr is per- 
feotly bond and it cannot be con- 
struejji to be an act of wilful negligence 
on their part. On 5th January Mr. 
Scott was said to be very busy when 
Mangni Ram called on him. On the night 
of that day, Mr. Scott advised Mangni 
Ram’s servant Me*gh *Raj to apply for 
police guard to escort the money to 
Mahishpur. On 6th January the appli¬ 
cation was made on behalf of both of 
the PlaintiSs to the District Superinten¬ 
dent of police at Monghyr and an order 
for police guard was made. On 7th 
January the agents of both Plaintiffs ac¬ 
companied "by other persons on their 
behalf and police guard, started for 
Mahishpur and performed the ceremony 
of istishad at the residence of Defendant 
Nirbhoy Chowdhry who, as appears from 
the evidence, fled inside his house on 
seeing the party coming there. On lOtb 
January the agents of the Plaintiffs and 
other men on thglr behalf started from 
Monghyr for going to the villages of 
which the share had been sold, and to 
Bhat Khund where Anupbati used to re¬ 
side. On 12th January the ceremony 
was performed by them at the residence 
and in the presence of Anupbati; on the 
11th and 12th the same ceremony was 
performed by the party in question in 
the villages. Here I should add, that on 
the 8th January, the party had to.ar- 
range for conveyance and as the 9ili was 
a Sunday there was* no steamer service 
from Monghyr to (jogri on that day. 

This explains the delay for those two 
days On the whole, I am perfectly 
satisfied with the evidence adduced by 
the Plaintiffs that the ceremony of isti- 


sha^ was duly and properly performed 
by proxy Ganesh Lai, who performed 
the ceremony on behalf of Jowhnri Lai, 
being his Am-Mukhtar and agent, and 
Latafat Ilassim, who performed the cere' 
mony on behalf of Plaintiff, Mangni Ram, 
*being his agent. I'here were also some 
certified mukbitars and pleaders amongst 
the party deputed by the Plaintiffs for 
performing the ceremony. I further find 
that there wras no unreasonable delay, or 
any act of gross negligence on the part 
of the Plaintiffs in the performance of 
this ceremony. The evidence adduced 
by the Defendants on this point, is to my 
mind, not at all worthy of credit. This 
issue Is therefore also decided in favour 
of the Plaintiffs. • 

“I pow propose to deal with the 5th 
and fith issues together. It is quite clear 
from the evidence on both sides that 
both Sundarbatl and Anupbati first nego¬ 
tiated with the Plaintiffs for the sale of 
their shares, and that the Plaintiffs 
offered Rs. 36,000 for each of these 
shares. But I think there is no satisfac¬ 
tory evidence to show that they positive¬ 
ly declined to^make the purchase, or that 
they told Anupbati to sell her share to 
anyone she liked, for a higher price. Of 
course, the Plaintiffs were perfectly free 
to make the best bargain they could, and 
their attempt to reduce the price cannot 
amount to fraud. It appears that the 
negotiations with the Plaintiff fell through 
on account of there being a difference 
in the price claimed, and the price offer¬ 
ed. The Mussammats then opened nego¬ 
tiations for sale with Ral Suraj Narayau 
Singh Bahadur, but during the period 
that was going on Sundarbatl sold her 
share to the Plaintiffs, and thereupon 
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Rai Surnj Narayan who la a well-ktiowu 
pleader of the Bhagalpur District Court, 
and knew the Mahomedan law of pre¬ 
emption thoroughly declined to purchase 
Anupbati’s share. Afcer that, it is al¬ 
leged by the Defendants, Amipbati again 
opened negotiations for sale with Plain¬ 
tiffs. The Plaintiffs deny this allegation 
and I think the allegation is not satis¬ 
factorily proved. There is some differ¬ 
ence between the allegation in the 
written statement of the Defendants and 
the evidence adduced by them on this 
point. In the written statement, it is 
alleged that Anupbati herself came to 
Monghyr to re-open the negotiation with 
the Plaintiffs, but the evidence adduced 
is to the effect that she did not do it 
herself, but sent her relation Jadubir to 
do it. It also looks somewhat incon¬ 
sistent why Anupbati should .reopen 
the negotiation with the Plaintiffs when 
she had previously refused to sell her 
share to them for Rs. 36,000 which they 
offered. On the wliole I think this alle 
gation of the Defendants is not true, and 
that the evidence adduced in support of 
it is not reliable. There is also no satis¬ 
factory evidence of the assertion that tlie 
sale by Anupbati was effected with the 
knowledge and the consent of tlie Plain¬ 
tiffs, tacit or express. 

“ Then as to the plea of estoppel liy 
conduct, I ffnd in the first place, that 
there is no reliable evidence to show tliat 
the Defendant first party was induced 
by the Plaintiffs to buy the property in 
dispute, and that they waived their right 
of pre-emption by any act on their part. 

“The Mahomedan law is that the 
waiver and relinquishment on the part of 
a pre-emptor must take place, after, and 


not before the sale, ^n these oasesi 
no such thing is alleged or proved. The 
equitable doctrine of estoppel, embodied 
in sec. 115 of the Indian Evidence Act 

c 

is not applicable here, because there 
is no proof of the facts that the Defend¬ 
ant first party was induced by the Plain¬ 
tiffs to make the purchase, or that the 
Defendant second party was Inilueuced 
by them to sell to Defendant No. 1. 
Both these issues are therefore found 
against the Defendant. 

“7th issue.—-The kohala of the 17th 
December 1897 purports to have been 
executed for a consideration of Rs 44,850. 
The Plaintiffs allege that Rs. 5,330, 
which is said to have been paid to 
Ganpat, Hs. 2,520 which is said to have 
been paid to Karman Mahton out of the 
consideration money, on account of debts 
due to them by Anupbati, were not actu¬ 
ally paid. It is fiirtlier asserted o>i the 
part of tlie I’iaintiffs that the sum of 
Rs 1,000 out of Rs. 1,4GG - I 6, which 
is said to have beens paid in cash to 
Anupbati out of the purebase money, 
was not actually paid. With the ex¬ 
ception of these 3 items the rest of 
the consideration money was admittedly 
paid. I shall therefore examine the 
evidence bearing upon the 3 items in 
dispute. Now Ganpat and Karman ap¬ 
pear to be relatives of Defendant first 
party. They have given their evidence 
in these cases and liave produced their ’ 
account books. Some of these books 
look very suspicious, specially those pro¬ 
duced by Ganpat. They have evidently 
been made to look old, the paper being 
clearly soaked in water to give them an 
old appearance. The debts due to Gan¬ 
pat and Karman are not secured by any 
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registered deeds.^ TtTe debts are no 
doubt heavy. Anupbati’s share .was 
mortgaged along with Snndarbati’s share 
In the taluka to the Bahiis under a 
Sudbharna pottah (Es. 4), the amount 

• 

advanoed was Rs 63,000. In that state 
of things no money lender would advance 
money to Anupbatl upon mere Khata 
Bahis and Chittls, as is alleged to have 
been done by Ganpat and Karman. I 
also fail to understand why Ganpat*kept 
with him the old Chittis, when they 
were renewed by now ones. I further 
find that at the tima of the execution 
of the kobala in question, no account 
was made of the debts due to Ganpat 
and Karman. Considering therefore all 
these circumstances, and the unsatisfac¬ 
tory nature of the evidence adduced 
to prove these deblfj, I find that the 
debts were not actually due by Anupbati 
and are merely illusory, and that the pay¬ 
ment of such debts is altogether false. 
These debts amount to Rs. 7,850. The 
payment of this amount out of the con¬ 
sideration is therefore not established. 
Then as to the remaining payment of 
Rs. 1,000, out of Rs. 1,466-4-6 paid in 
cash to Anupbati, I^find that this was an 
actual payment. Anupbati admits the 
receipt of this amount in her evidence 
taken by commission. The other evi¬ 
dence bearing upon this point Is unre¬ 
liable, and I am not prepared to reject 
it altogether. There has been a good 
deal of discussion on both sides regard¬ 
ing the market value of the property 
soldj but I don’t think it necessary to 
enter minutely into the evidence bearing 
upon it. All that I have to observe on 
the point is, that the price actually paid 
was Rs. 37,000 only and this amount 


represents stiso the market value of the 
property sold. So there is no impio- 
bability regarding the actual payment 
of this amount as price of the property 
sold,” 

Against the decreps of the Subordinate 

a 

Judge Niibhoy Chowdhry appealed to 
the High Court of Judicature at Fort 
William in Bengal. The High Court 
delivered its judgment on 20th January 
1904, It decided that the tulab i-mowx- 
thibat and the talub-i-is(ishad werej^per- 
formed as alleged but was of opinion 
that the Appellants were precluded from 
claiming pre emption, because they had 
not made talab i istishad with the least 
pnictioable delay. The High Court was 
also cf opinion that the full amount of 
consideration as stated in tlie deed of 
sale had been paid h;^ the vendee to the 
vendor, and t'hat the Appellants had 
waived their rights of pre-emption. In 
accordance with the above findings the 
High Court made decrees reversing the 
decrees of tlie Subordinate Judge and 
dismissing the suits with costs In so 
doing the High Court observed as follows. 

“Subordinate Judge in his judgment 
has shown that there Is ample evidence 
witli regard to the performance of the 
talah i viowashilat by both Plaintiffs as 
soon as they heard of the actual sale to 
the Defendant No. 1 and we do not 
think we need^say more on this point 
than that we agree with him as to the 
performance of all the necessary forma¬ 
lities, and that the talah-umoveatkihat is 
not vitiated by the Plaintiffs not having 
specified the names of ail the villages 
they claimed the right to pre empt. The 
Subordinate Judge has given in his judg¬ 
ment sufficient reasons for coming to 

64 
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the conclusion he has arrived at in 
respect of this part of the case. The 
formalities required for the talah-i isU- 
shad were also, we think, duly per¬ 
formed. But we are unahle to ai,'ree 
with the Subordinate Judge in his view 
that it was performed with the necessary 
promptitude It is clear that it is abso¬ 
lutely essential that this formal demand 
of the riglit of pre-emption should bo 
made “ witli the least practicable delay.” 
Mvssnni'niat dumeehin v, Liiierj //n'Mtu 
(1); Wilson’s Digest, Art. .‘57"> (2) page 
412 and in our opinion it was not so 
performed Tlio I’laiutiff Jowliuri l/il 
heard of the sale to the Defeudaot No. 
1 on 20tli December 1S97 and the 
PlaintiH’Mangni lUm heard of it on the 
.bth January 1898, tint uci'lier of them 
went to Defendant.’!) liou'C and pci formed 
the ItduL-i istiihad until' 7th January 
189S. Now, tlie I’laintifl' Jowlu.ii Lil 
explains tlitit he was engaged during tl'c 
time in getting a copy of rlie deed of 
sale and m miking arragemcos foi a 
police guaid for the coneevaneo of liie 
money which he iencicted m tin- Defend¬ 
ant when he performed the I thih-i itt'i- 
sh<id. The Plaintiff Mangni lUm rxeuset; 
his delay by saying he was aiiscnt in 
Benares up to 5tli January and that he 
could not go to Defendant N>i. I’s liouse 
on 6th January as lie was afraid to go 
without the protection of the pobce and 
BO his agent proceeded tli^rc, as soon ••’s 
he got a police guard, which was when 
the agent of tlie Plaintiff Jowlmri went 
to the Defendanl’.s house, ilut we do 
not consider these excuses sat isfaclory. 
The evidence discloses the fact that there 
was • considerable and certainly sufficient 

(1) 16 W. R. F. R. 13 (1871) 


delay to InvalldEtte the talah-i ittithad 
on , the part of both Plaintiffs The 
Plaini iff Jowhuri Lai instructed his agent 
Bam Baran Lai to procure a- copy of the 
deed of sale. Ram Baran Lai wont to the 
Registry Office at Gogri, where the deed 
was registered, on fflst December at 
4 p. M. The office wae then closed, as it 
would naturally be, for 4 o’clock P. M. is 
lifter (dlica horns. Tlie witness states he 
went again on 27rh December, Tiio 
Suhnididivte Judge observes that tlds 
delay was due to tlie fact tliat the office 
at (bigri was cln,^cd fiom 21s( to 2(ilh 
December. But this nas not so. There 
is no evidence to this effect. We have 
been referred to a list of the executive 
Oliristmas holidays publisiied by this 
Ooiirt for t!tc year 1897. I'Tom tliis 
list it appeals tbat tiiere were excentivo 
h did ly.s im the il'h, 27il), 2Gtli Decem- 
in r only. 'I'iiere was llierefoie an un- 
nece.‘'sai\ delay of at least 8 ilays in 
iiiikug the infill, I w liicb is fatal. 

P.'|f iliar IS ii. ■ all. Tin' pcs'iil pc'ui 
liar I/ll Maud ir dcpuscs ibat be tnuk 
the cnvelofie con'aiumg tin' copy of lim 
det'd of s,ilo to ilie Plaintiff Jowlmri Lai 
oil tlic 2nd Jaiiuaiy. The Subordinate 
Judge remarks that this iiuinot be cor¬ 
rect, for 2iid January 1898 was a Sunday, 
when logifjtered letters are not delivered. 
But this does luit seem (o ho a sufficient 
leasoii for coiif,idcriiig that- the peon did' 
not take Ilye letter to the Waintiff 
Jowhuri on ilie 2nd January. But, even 
if tfiis conclusion be coirect and that 
tlie [I'.si.il peon did not go on the 2iid 
Jaimary hut on the 3rd there was still 
delay on the part of the Plaintiff, for 
the peon says he went twice and tendered 
the letter to the Plaintiff and twice the 
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Plaintiff refused to take it and told him 
to take it away and bring it back ayd he 
would take it “after thinking over for 
some time*’’ The Plain'iff according to 
the peon otiiy received the letter the 
third time it was tendered to him, that 
is at 4 o’clock p, M, on 4th January, so 
that there was elearly at least two days 
delay in the receipt by the Plaintiff 
Jowhuri of the registered copy of the 
deed of sale. The Plaintiff was evidently 
during these two days trying to gain 
time for rtlleetion. Then the Plaintiff 
Jowhuri Lai was, according to his own 
showing, in possession of all the informa¬ 
tion he required ^for the 
on ith January by 1 o’clock r. m. But 
the tfil'ih was not made on lii,s 

behalf tdl rho 7th Januar}', though the 
purchasei’s house \vas at* a distance of 
(Jnly 7 miles, lie expl tins that he was 
engaged during this time in consuliing 
a Barrister named Mr. Scott as to how 
he should procure a police guard and in 
procuring a police gnai*d and this is also 
the excuse given by the Plaintiff' Mangiil 
llam for his delay from the oih to 7lh 
January. But it is unquestionable that 
this was an unnecessary delay. Tt is not 
■ necessary according to the Mahomedan 
Law to tender the money at the time of 
making taUO i-iitishad so there was no 
necessity for any police to guard tho 
money. Besides, the agent of tho Plain¬ 
tiff' Mangni llam took his money in notes 
which be could carry on^his person, so 
ill this case the police guartl was doubly 
unnecessary. The cases of both Plain¬ 
tiffs must therefore fall to the ground. 
This being so, it Is, strictly speaking, 
unnecessary for us to consider the other 
grounds for appeal. 


" But we would wish to record that 
we are farther unable to agree with 
the findings of the Subordinate Judge 
that there was no waiver on the Plain¬ 
tiff’s part of the right of pre-emption 
and that the price paid for the property 

was not Us. 44,850 but only Pis, 37,000. 

• 

“In the first place the evidence ad¬ 
duced by the Defendant convinces U8 
that tho Plaintiffs were throughout 
endeavouring to purchase the property 
at as low a price as possible, that they 
off'ered Us. 36,000 and would give no more, 
and that their agents told the Defend¬ 
ant AnnpbaLi and lier nephew Jadubir 
that they would give no more and that 
if Anupbati wonld not accept Us. 36,000 
;d'e was at liberty to sell the property 
to whom h\h' pleased, Anupbati failed in 
licr negotiatioi's with the pleader Surja 
Narayau anil again tried to induce the 
Plaintiff to give more. She then sold 
to the Defendant Nirbhoy The Plain¬ 
tiff Jowhuri Lil was well aware of these 
iit'go'iations. It is in evidence that 
lie was informed of Annpbati’s overtures 
to Nirbhoy Chowdhiy and that he en¬ 
gaged a pleader, jrlso named Jowhuri 
Lai, to go to Barndhari, the son of 
Xiibhoy Chowdhry, to pursnade him 
not. to buy the property so as to force 
Anupbati to sell to the Plaintiffs at 
their own price. This leads us to believe 
tiie witnesses who depose that the 
' I’laintifl’s agents told Anupbati that 
she was at liberty to sell to another 
at a higher price, if she could get it. 
The Plaintiff Jowhuri Lai did not ex¬ 
pect she would be able to do so. He 
endeavoured to frustrate her attempts to 
sell for a better price and certainly never 
after becoming aware of her negotiations 
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to sell to Nirbhoy, came forward and 
offered to buy at the price that Nirbhoy 
was willing to give or warned her that he 
intended to exercise his rights of pre¬ 
emption, if she did succeed in selling 
to another (see Brojo Kishore Sarmi, v, 
Kirtte Chandra Saima (2), Torul itomhar 
V. Achhfe (3), Kooldeep Singh v. R imdeen 
Singh (4), Bhaiton Singh v. Lalvim (5). 

" Then we see no reason for supposing 
that the price paid was not Rs. 44,8W 
but only Rs. 37,000. The Subordinate 
Judge finds that 2 debts of Rs. 5,330 
and Rs. 2,520 alleged to be due to 
persons named Ganpat and Karman 
were illusory and not real debts. We 
are not of this opinion. The debts 
have been proved to our satisfaction : 
Ganpat, Karman and other witnesses 
have deposed to them. They, produce 
their books, both recent and of earlier 
date, in which these debts are entered. 
Some of these books have gone through 
several rainy seasons. One witness ex¬ 
plains that the roof of the house in 
which they were kept fell in and so 
they got damp. We see no reason to 
disbelieve this story. At any rate they 
do not appear to have been soaked in 
water, as the Subordinate udge la of 
opinion they have been, to give them 
an old appearance. On the contrary 
they appear to be genuine old books 
and we believe in the existence of the 
debts in proof of which they have been ■ 
produced. But whether these debts 
were real or illusory we are convinced 
that the Defendant No, 1 paid Rs. 44,850, 
to Anupbati and that she received this 
(2) 16 W. R. 247 (1871), 

;3) 18 W. K. 401 (1872). 

■ (4) 24 W. R. 108 (1876). 

(5) I. L. R. 7 All. 2« (1884). 


sura from him. If she only received 
Rs. ,37,000 which exceeds by but a 
trifling amount what the Plaintiffs 
had offered to her, it seems*^ most pro¬ 
bable that the Plaintiffs would have 
bought the property and that there 
would have been no occasion for these 
suits. It was because Anupbati would 
not sell for Rs. 36,000 or any sum ap- 
prbaohing that amount, but wanted much 
more, so as to clear her of her liabilities 
that the negotiations with the Plaintiffs 
were broken off and that she sold to 
Defendant No. 1 for Rs. 44,860. Even 
this sum appears an inadequate price 
for the properties sold, as Ramdhari, the 
son of Nirbhoy, deposes that they are 
worth not less than Rs. 50,000. 

“In these circumstances we do not 
think we need discus'^ any other of the 
grounds of appeal raised by the Appel¬ 
lants, We would only remark In con¬ 
clusion there is in our opinion no force 
in the plea that the Plaintiffs ratified the 
sale to the Deftndaiit. They may have 
accepted small sums out of the purchase 
money In payment of debts due to them 
but they never intended, we consider, to 
ratify the sale, nor can their act be 
regarded as amounting to ratifioation. 
Moreover this plea was not expressly 
taken in the written statement of the 
Defendants or pressed in the lower Court " 

The Appellants therenpon preferred 
the present appeals, which were consoli¬ 
dated, to His M.tjesty in Council. 

Mr. DeGiuyther and Mr. 0, A, U, 
Bramon for the Appellants.—The ques¬ 
tion for decision relates to Mahomedan 
usage or institution and the law appli¬ 
cable to the ease Is the Mahomedan law 
on grounds of justice, equity, and good 
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oonsolenoe: Thp Bengn], United Pro¬ 
vinces and Assam Civil Courts Act (XII 
of 1887, B. 0.), sec. 37. To assert a 
valid claim to pre-emption two formalities 

are requisite known as the talnb i~mowa~ 

• 

thihat and the talab-i-ktishad. The former 
consists in declaring an Intention to pre¬ 
empt immediateij'on hearing of the sale, 
the latter consists in a formal declara¬ 
tion made with the least practicable 
delay to the same effect, before withesses, 
in the presence of either the vendor or 
vendee, or on the premises sold : For 
the explanations and definitions of these 
two terms reference was made to Baillie’s 
Digest of Mahom^dan law, Vol. 1 (2ud 
Ed. 1875), pp. 487 and 489 j Hamilton’s 
Hedaya (2nd Ed. 1870), pp. 550 and 
651; Jiirfan Khan v. Jabbar Menh (6); 
Ameer Ali’s Mahonjedan *Law, Vol. 1. 
(oVd Ed. 1904), Ch. 25, sec. 3 and Ram 
Mohan Das v. Lakhi Naraynn Roy (7). 
The law seems to rest upon the Koran 
and then upon tradition and lastly upon 
the judicial decision anti Interpretation 
of the Koran and tradition. Both Courts 
in India have concurred in holding that 
talab-i -mowashihat was duly and properly 
performed by the Appellants immediately 
on hearing of the sale, they have also 
concurrently found that the talab-i-isti- 
sh'id was duly performed. But the Sub¬ 
ordinate Judge held that there was no 
unnecessary delay in its performance, 
while the High Court hdid that there 
was delay. It is submitted that the 
Subordinate Judge was right and that 
the High Court erred. Talab-i islishad 
must be performed after the first demand 
without any unnecessary delay, which 

(6) I. L. B, 10 Cal. 383 atp. 387 (1884). 

(7) 4 B, L. R. 308 (1870). 


means tba); it must be performed in a 
reasonable time. Tne pre-emptor is 
entitled to be satisfied as to the truth of 
the sale. There was no del-ty after the 
facts were obtained. The ofBcial calen¬ 
der shows that the delay was due to 
holidays the Appellants are not respon- 
siHo for that. ’ 

The High Court was wrong in holding 
that the Appellants waived their right 
to pre-empt, because when they could 
not come to terms, they said “ you may 
sell to any one you like." The true eon- 
si'leration for the sale was R^. 37,000 as 
found by the Subordinate Judge. 

Mr. Jay dine, K. G. and Mr. CotoeU 
for the Respondents.—Tiie right of pre¬ 
emption owes its origin to motives of 
expediency and a desire to prevent the 
introduction of stranger among co-sharers 
and neighboufs likely to cause inconve- 
nienoe or vexation. It Is a personal right 
and not a right incidental to ownership 
of property: Ameer All’s Mahomedan 
Law, Vol. I, (3rd El. 1904), p, 596. 
Reference was also made to Sir R. K. 
Wilson’s Digest of Anglo-Mahommedan 
Law (2nd EJ, 190?), Cb.* 12, Arts. 375 
and 379; and Baillie’s Digest of M ihom- 
medan Law, Bk. 7, Ciis. 1 and 3. It 
is not necessary that the pre-emptor 
should tender the price at the time of 
making his formal claim. Here the 
delay is partly put down to getting eg. 
'oort of police for safety of the tender 
money. Tal<ib i->st.t$hid slionid be made 
with the least practica'de delay. Jfu*. 
sammat Jum«>lun v. Lu e^f ff itstm (I), 
The High Court is right, in coming to 
the conclusion that there was unnecessary 
delay. There is ample evidence to show 

(1) 18 W. R. F. B. II at p. 14 (ItTi). 
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that the Appellants were perfectly aware 
of the nejjotiatioiiH, which brought about 
the sale in question. Tne ceremony of 
tnlab i utish-id must be ilone “ instainly,” 
and it is not enougti, as the Subordinate 
Judge says, that there should be no gross 
negligence in doing it. 

If the pre eniptor takes any benefit 
from the purchaser or recognises ids 
right under the purchase in any way, he 
(the pre eniptor) waives his right of 
pre-emption. Tlie purchaser paid money 
into Court on 2nJ July 1898 to pay off 
the mortgage on the property. The 
Appellant-pre emp'ors, wlio were the 
mortgagees, took that money out of Court 
on 13tli September 1898, and gave 
possession to the purchaser. Tlio Appel¬ 
lants thus recognised the ^purchase and 
waived their right to pM'-empl. The 
High Court says the point was not raised 
In the written statement, which was tiled 
on Ist September. The money was 
taken out on 13th September. It was, 
therefore, not possible to raise tins plea 
In the written statement. But it was 
raised at the earliest opportunity in the 
memorandum of appeal. The Appellants 
having once taken the money out of 
Court, could not (juestiou the ]uirchaso ; 
Reference was made to the 'I'l'an.sfcr of 
Property Act (IV of 1882), secs, s.q and 
84; and H-thibun-nisxa v. Bai kat Ah [‘S). 

Mr. DtG ruyther replied. 

Their Lordships’ Judgment was deli¬ 
vered by 

Sir Arthur Wilson. —These two con¬ 
solidated appeals arise out of two suits, 
one brought by Maiigni Ram, the other by 
Jowhnri Lai, to enforce a right of pre¬ 
emption in respect of a shaio in certain 
(S) 1. L. H. ^ All, 276(1886). 


properties comprised in taluka Rasulpur 
BIia,towiii. 

By conveyances, dated 28th January 
1891 and 9rh July 1897, ■ Mangni and 
Jowhnri had become the owners in equal 
shares of 12 annas of the property. 
The remaining four annas belonged to 
the RcHpoiident, Anupbatl Koeri, who 
on the 17th December 1897 sold thoee 
four annas to Nirbhoy Cbowdhry; and 
that Is the sale against which the right 
of pre emptinn is claimed. It has been 
found that Jowhnri first heard of the 
sale on the 20th December 1897, and 
that therciipun he at once made the 
itumediate claim to pre empt which the 
I'W r((|uires. Mangui first lioatd of 
ll.e r-alo oil (he oih of January 1898, 
wad ,vt ODco nude his immediate claim, 
No (jue.stiou ihcrefvre arises with regard 
to the (iiet claim by each of the tno 
men. The principal contioversy between 
the ]iarlies, and the point on which the 
Coiirt.s htdow have diffeicd, is an alleged 
delay in making the second claim, the 
claim with witnesses, which also is re 
quired by law. 

Jowhnri, on hearing of the sale, which 
he did at Mongbyr, at once sent to his 
agent at or near Gogri to procure from 
the Registry Ollico a copy of the sale 
deed. The agent uhtaiuod that copy 
and sent it to Jowhnri, who actually, 
received it on the 4th January. The 
High Court, differing from the Subor¬ 
dinate Judge, has found unreasonable 
delay at two points of these proceedings, 
It has held, first, that the copy from the 
Registry was not obtained and sent off 
as soon as it might have been. But 
an examination of the Official Calendar 
shows clearly that the learned Judges 
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were led to this conclusion by a mis¬ 
apprehension as *to the time (lurlngr which 
the Registry Office was closed for the 
Christmas Vacation. Tiie High Court 
held, secondh', that .lowhuri was guilty 
of wilful delay by his refusal to receive 
the packet containing the copy of the 
sale deed from .the P.ist Office peon. 
This conclusion is based upon (he evi¬ 
dence of the peon himself, whicii the 
learned Judges believed. Rut the. Judge 
who had this witness bef<jre him dis¬ 
believed his stor}'. That story is admit¬ 
tedly iTTOoiisistcnt with the rules of the 
Post Ofllee ; and it finds no support from 
the witness’s own endoisement iiindn at 
the time. Tlicir Lordships think that 
the Subordinate Judge was right iu 
rejecting tliat story, and therefore tlie 
second allegation of delay,fails. 

'I'ho more seiinns case of delay is said 
to have occurred Mihsetinently, and with 
respect to it I he position of ALangni and 
Jowhnri is identical. On tlie .odi Janu- 
.ary they knew eveiytlilug wlilcli it was 
esFcntial to kunw, < tn (h.rt day th.ey 
took the advice of local ballister, and 
In accordance with bis advice they on 
the next day, the fith Jannaty, applied 
to the proper officer for a police gnard 
to protect the messengers and thenioney, 
which it was proposed those messengers 
sbonld tender. This gnard they ohtained 
on 7th, and the messpngers started. On 
that day tliose messengers made (he . 
claim (anil, as has been found, with due 
formalities) at the bouse of Nirbbny, 
the purchaser. On subsequent days tlie 
claim was renewed at the house of the 
vendor, and upon the land. The ques 
tion that arises is whether the interva 
that elapsed between the 5th January and 


the 7th January is a fatal delay. The 
Subordinate Judge held that it was not; 
the High Court held that it was. 

There is no question of law in the 
case. It is clear that the right of pre¬ 
emption must bo exercised, and the 
claims, necessary to give effect to it must 
be made, wltli the’ utmost prornptiuide, 
and that any uiirea'^onable or unneces¬ 
sary delay is to be construed as an 
election not to pre empt. And whether 
tliero has been sncli delay is a question 
to be determined upon the facts of each 
particular case, ft is enough for their 
Lord-sliips to .say tliat, in their opinion, 
tlie gtounds .stated by the learned Judges 
(if tlie High Court for overruling the 
decision of the first Court, on a pare 
(]u('.stioii of f’.ct, were insufficient. 

Another point aigned on bciialf of the 
IJcHpondriitS' ariRi*s in tliis way ;—The 
twoPlamiiffa Mangni and Jowiinri had 
otil lired a i u ,sfcr of a zwpt^hgi mort- 
g..gi3 iiindiiig I lu* fiur annas share sold 
1 y .4iiupiiati to Nirblioy After tliat 
sale Nul'ii'iy paid tlie mortgage money 
into Cum t, iii accurdanee wiih the pro¬ 
visions of file Transfer of Property 
Act, for the pur|Vso of redeeming the 
mortgage : and after some hesitation the 
two Plaintiffs took out that money. It 
was coiileiidrd that by so doing they 
liid ^eecgni.^ed tlie title of Nirhhoy 
iii'de’ I'is puircliase and could not claim 
prc-eniption.* 

'I’lieir LurdKliqis cannot agree witli this 
ci'nlcntioii I iiti] a decree for pre-emp¬ 
tion w.is miuie Nirbhoy owned the land 
as puieliaser, and had a right to redeem, 
d'lie taking out of the money by the 
Plaintiffs, as mortgagees, was no recog¬ 
nition of anything more than this, and 
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WHS qnite coriHistent with the claim to 
pre-pnipt. 

Tlx-re remains only one other point 
for conftiHpra'ioi>, as to whioh afruin the 
Courts in India have d'ffered ; and that 
is as to the amount actually paid by 
Nirbhoy to Aonpibati, the difftrenee 
being Rs. 7,850 As' to this point tlieir 
Lordsliips do not find a clear and positive 
finding by the Subordinate Judge that 
the full sum named in ■ the deed of sale 
was not in fact paid ; and they are not 
prepared to dissent upon this point from 
the judgment of the High Court. 

Their Lordsliips will humbly advice His 
Majesty that these appeals should be al¬ 
lowed ; that the decrees of the High Court 
shQuld be discharged with costs ; that the 
decrees of the Court of the Subordinate 
Judge should be varied by directing the 
price of the pre emption to be calculated 
on the sum of Ils. 44,850 (the price named 
in the deed of sale from Anupbati to 
Nirbhoy) and the amounts to be de¬ 
posited in the Court of the Subordinate 
Judge witbiii such times .as the THgh 
Court or the Subordinate Judge may 
determine; that subject to these varia¬ 
tions and the payment to the Appellants 
of additional costs (if any) the decrees 
of the Subordinate Judge should bo re¬ 
stored ; and that the cases should be 
remitted to the H'gh Court in order that 
the necessary steps may be taken for the 
disposal thereof on the above, footing, 

Tbe Respondents who have resisted 
the appeals will pay the cos's thereof 

Soliciiors ; Wnlkim ami Limp- 

rwf for the Aopellants. 

Solicitors: Mftnn, A. II. Artiould and 
Son for tbe Respondents. 

ApptaX all<mtd. 


[CIVIL APPELL^TE JORISDICTION.J 

.Appeal fkom Ohiginal Deokbe 
N o. ‘;0l OF 1906. 

Maclean, C. J 

r 

CoxE, J. Nunda Lal Gossami 

1908. jand others, Appellants, 
Heard, 28 and v. 

29, January. ] Atarmoni Dassi and 
Judgment, others, Respondents. 

29, January.) 

Bengal Tenancy Act ( VIH of 1885), sec. 50 
—Land Acquisition proceeding — Apportion¬ 
ment of compensat{o7i between landlord and 
tenant—Presumption of permanenicy of hold- 
ing. 

Although sec, 60 of tht Bengal Tenancy 
Act does not apply when the question of 
the permanency or otherwise of a tenure 
arises in a proceeding for the apportion¬ 
ment between landlord and tenant of money 
n7varded for compulsory purchase of land, 
the principle involved in that section is 
a useful guide to the Courts in deciding it. 

Tliis was an appeal preferred on the 
1 nil of June 1906, against the decree of 
Moulvi Abdul Barty, Subordinate Judge, 
Zillah Hooghly, dated the 27th April 
1906. 

The facts arc as follows :— 

A plot of 26 bighas of land belonging 
to the Gossain family of Serampore was 
formerly held by one Bissurabar Sen as 
a tenant at, Ajama of Rs. 64 6 8, After 
bis death iiis son Sreenath held the lantiC 
On lOtli November 1873, Sreenath gave 
a mourasi mo&urati pattah of the plot 
to the Clmmpdani Jute Mills under a 
registered sub-lease at a rent of Rs. 102 
per year. Sreenath was succeeded by his 
widow AtarmonI, one of the Respond¬ 
ents in this appeal. # 
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Oab of this 25* bigbas, the Govern¬ 
ment acquired 2 bighas, 5 cottahs *ab 
Re, 4,246-3>6 p. and the Deputy Collect¬ 
or apportioned the compensation money 
awarding a sum to the zemindars and ^ 
putnidars, equal to the capitalized value 
of 20 years rent and also at the same 
rate to Atarmoni, and giving the rest 
to the Champdani Jute Mills, The 
zemindars being dissatished with this 
caused a reference to be made to* the 
Civil Court. The Judge found on tlio 
evidence that the rent was paid at a 
uniform rate for more than 20 years and 
therefore the presumption of law arose 
that the tenure was permaneiU. He held 
that under the circumstances the zemin¬ 
dars could not ge*’. more than what had 
been awarded by the Deputy Collector 
and dismissed the zemindar’s claim witli 
costs 

Against this judgment the zemindars 
appealed, 

Bahu% Dwithi Nnth Ghuckerhutty and 
Sib Chandra Palit for the*AppelIants. 

Dr, Bask Behai i Ohose and Rahu 
Upendra Lil Roy for the Respondents, 

The Judgment of the Court was as 
follows;— 

Maclean, C. J.—The question in this 
case arises as to the apportionment of 
certain money awarded for compulsory 
'purchase of laud under the provisions 
of the Land Acquisition Act. It is the 
old struggle between the zemindar on 
the one hand, and the tenant on the 
other. The real question Is this, whether 
the Court below was right in presum¬ 
ing, in the circumstances I am about to 
state, that the tenure of one Bisaumbar 
Sen, who la long since dead, was of a 
permanent nature. The origin of the 
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tenure is Icitt in obscurity, and we do 
not know what it was. But it appears 
tiiat one Bissumbar >Sen had been bold¬ 
ing the land as a tenant at a rent of 
Rs. 54 odd. It appears from the evi¬ 
dence in the case that ever since the 
• « 

death of Bl.s8umbar which apparently 
occurred some 55 years ago, his son 
Sreenatli Sen, who then by inheritance 
held the property, had been paying the 
same rent, and after his death, his 
widow, a party to the present proceed¬ 
ings, Sreematl Atarmoni Dassi, has been 
p.aying the same rent. The result, there¬ 
fore, is that for a period of some 55 
years, the evidence shows, the same rent 
has been paid. It appears that on the 
lOch of November 1873, Sreenatli Seif 
gave a mnur Ki mokurari pattah of the 
latid to the Cliamp hfni Jute Mills Co., 
wlio are the U-jspondents 011 flie present 
appeal, at an enhanced rent of Rs. 102 
per annum It also appears that the 
value of Hie land has gone up very 
much and, upon the evidence of the 
Appellants’ own witnesses, the value of 
tlie whole land included in the tenure is 
now seven thousand^ rupee's, instead of 
Rs 5i, a year. It is equally clear 
that no steps have been tak,en by the 
landlord either to evict Bissumbar Sen 
or those holding under him, or to en¬ 
hance the rent of the tenure. In these 
circumstances was not the Court right 
In holding that a presumption arose 
that the tenure was of a permanat 
nature .' It is not disputed that sec, 50 
of the Bengal Tenancy Act does not 
apply to qestions which arise in proceed¬ 
ings of this nature : but it is said, and 
I think properly said, that the principle 
involved In that section is a useful 


55 
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guide to the Courts In matters of this 
nature. T do not put it higher than 

that. But this Is clear that if the 

zemindar had brought an action, either 
to evict or to enhance, on the ground 
that the tenure was not a permanent 
one, the Defendants, the tenure-holders 
could then have claimed, and successfully, 
the benefit of sec. 50 of the Bengal 
Tenancy Act, and It Is probable that 
for that reason, notwithstanding the 
great rise in the value of the land, 

the zemindar has not brought any suit 
of that nature. In these eircumstancos, 
is not the Court justified in presuming 
that the tenure was permanent ? There 
is nothing on the part of the landlord 
tu show what was the nature of the 

tenure in its inception; ,and, I have 
stated all tlio faots which we tiave 
before us On these facts,^ I think the 
view taken by the Court below is riglit, 
and tlie presumption lias not been re¬ 
butted that tlie tenure is permanent. 

The result is tliat the appeal fails and 
must be dismissed with costs, two sets 
of hearing fee, for liespondents Binlay 
Muir ik Co., tour gold mohurs, and for 
Bespondent Atarmoni two gold mohurs. 

CoAE, J.—I agree. 

N. G. Appeal dnmined. 

[CIVIL REVJSIONAL JURISDICTION ] 

Bulb No. 2795 or 1907. 

A.mruddi Mondol, 
Maclean, C. J. Petitioner, 

CoxE, J. 

1908. Mukhodamoyice Dabsi, 

7, Jamutry. and ors , Opposite 

Party. 

Cud Procndnrt’ Code^{Act XIV of ISSd), 
Cl'. AluA — Apj'lii'atiov to net aside ievi sale 


—Bengal Tenancy {Amendment) Act (/ B. C, 
of 1907), sec. 51^—Bengal General Clauses 
Act {I B. C. of 1899), sec. 8, cl. {c)—Right 
accrued previous to, but application after, 
repeal, 

A raiyati holding having been sold on 
the 7th May 1907 in execution of a rent- 
decree, an under-raiyat applied to have the 
sale set aside under sec. SlOA, 0, P. C., 
on the 33rd May following, 

Held— That the application could not be 
entertained, the Bengal Tenancy {Amend¬ 
ment) Act I of 1907 having come into 
opetation on the 22nd May 1907. 

Sec. 64 of the amending Act by enacting 
that sec. SlOA, G. P. C., shall not apply 
to a tenure or holding attached in execu¬ 
tion of a decree for arrears due thereon, 
does not repeal any portion of the Bengal 
Tenancy Act ^withiu the meaning of sub¬ 
sec. (c) of sec. S of the Bengal Oenei^al 
Clauses Act. 

This was a rule granted on the 2Gth of 
August 1907, against the order of Babu 
Basanta Kumar'Pal, Munsif, 1st Court at 
Basirhat, dated the 16th of July 1907, 
passed in execution case No. 656 of 1907, 
rejecting the objections of the Petitioner 
taken to the application of the opposite 
party Mukhoda Dassi made under sec. 
310A, C. P. C,, and bolding that the 
opposite party had a locus standi to apply 
under the said sec. 310A, C. P. C. 

The facts of the case are as follows. 

One Nabln Chandra Ghose obtained a 
decree for rent against his tenant Abed 
Mo! lab. 

In execution of that decree the decree- 
holder caused the tenancy held by the 
tenant to be sold on 7th May 1907 in 
execution case No. 556 of 1907 in the 
1st Court of tlie Muiisif of Basirhat, 
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The Petitioner purchased the same at 
the auction sale. ^ 

The opposite party Mukhodamoyee 
Dassi alleging herself to be an under- 
ralyat under Ahed'Mollah, the judgment- 
debtor, applied under sec. 310A of the* 
Civil Procedure Code to have the sale 
set aside after depositing the decretal 
amount, on the 23rd May 1907. 

The Petitioner opposed the said appli¬ 
cation, but the learned Munsif by bis 
judgment dated the 16th July 1907 held 
that the opposite party had a locus standi 
to apply under sec. 310A and disallowed 
the Petitioner’s objection. 

The Petitioner then moved the High 
Court and obtained this rule. 

B'lbu Atul Ktishna Hoy for the Peti¬ 
tioner. 

Bnbu Baikunlhu Ntlth Dus for the Op¬ 
posite Party. 

The Judgment ok the Court was as 
follows ;— 

Maclean, C. J.—This Itf an application 
under sec, 622 of the Code of Civil 
Procedure, to discharge an order of the 
Munsif of Basirhat, dated the 16th of 
July 1907, by which he gave an uuder- 
r’aiyat liberty to pay in the purchase 
money under see, 310A, of the Code of 
Civil Procedure, the auction purchaser 
applied for a rule to discharge that order 
on the ground that the Judge had no 
jurisdiction to make It, and, a rule was 
granted. , 

It appears that the application upon 
which the order of the Judge was passed 
was made on the 23rd of May 1907. ^ 
But on the previous day, the 22tid of 
May 1907, the amending Bengal Tenancy 
Act (Act I of 1907) came Into operation, 


and by sec. 54, amending sec. 170 of 
the existing Bengal Tenancy Act, it was 
enacted that the words “ 310A ” should 
be inserted In sec. 170. The effect of 
that amendment was to prevent any 
order being passed under sec. 310A of 
the Code ; and, if the matter had rested 
there, the rule must have been made 
absolute. Whilst the opposite party 
concedes that, it is urged that he is pro¬ 
tected under sec, 8,"sub-section (c) of the 
Bengal General Clauses Act (Act I of 
1899). That section runs as follows:— 

“ Where this Act or any Bengal Act 
made after the commencement of this 
Act, repeals any enactment hitherto made 
or hereafter to bo made, then unless 
a different intention appears, the repeaf 
shall not alfe(;t any right privilege, obll- 
gaiion or jiabilily acipured, accrued or 
incurred undc'r any enactment so re¬ 
pealed.” It appears that the execution 
proceeding and the sale in this particular 
case had taken place before the amended 
Bengal Tenancy Act came iutd* operation 
on the 22ud of May 1907 and the argu¬ 
ment is that sec. 54 of the amending 
Act repealed some portion 0 *^ the Bengal 
Tenancy Act and that the opposite party 
had acquired a right, under sec. 310A, 
to co_me in and make the deposit, and 
that the repeal could not affect that 
right. That Is in substance the argu¬ 
ment submitted to us. 

We must first consider whether there 
has been any repeal of the Bengal 
Tenancy Act upon this point. In no 
part of the Bengal Tenancy Act (Act VIII 
of 1885) is sec. 310A of the Code of 
J Civil Procedure referred to, and for the 
best of all reasons that it was not then 
in existence, in as much as sec. 310A 
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was not added to the Code of Civil Pro¬ 
cedure until the 2ud of May 1894, that 
is nearly nine years after the Bengal 
Tenancy Act had been In operation. 
The argument of the opposite party is 
that sec. 170 does by implication, cou¬ 
pled with sec. 143 of the Bengal Tenancy 
Act, Incorporate, it I may use the 
expression, all the sections of the Code 
of Civil Procedure relating to suite, ex¬ 
cept those which are expressly excepted. 
Sec. 170 runs thus: “sec. 278 to 283 
(both inclusive) of the Code of Civil Pro¬ 
cedure shall not apply to a tenure or 
holding attached in execution of a decree 
for arrears due thereon.” And, sec. 143, 
sub-sec. (2) runs as follows “ subject 
fo any rules so made, and sui'ject also 
to the other provisions of thi.s Act, the 
Coda of Civil Procedure shall apply to 
all such suits.” But those provisions can 
only apply to the Code of Civil Procedure 
as it then stood, and it could never have 
been Intended that all the provisions of 
any subsequent amendment of the Code 
were to apply. In this view, there was 
no repeal of any portion of the Bengal 
Tenancy Act,'• and consequently sec. 8 of 
the Bengal General Clanses Act lias no 
application. No doubt, this Court ha.j 
held, although there is some diflVreuco 
of opinion upon the point, that applica¬ 
tions under sec. 310A may properly be 
made when a tenure or holding has been 
attached in execution of a decree for 
arrears due thereon under the Bengal 
Tenancy Act. But for the reasons I have 
pointed out, there was no enactment to 
that effett under the Bengal Tenancy Act 
of 1885, nor could there have been any 
such, because, as I have said, the section 
was not then in existence. 


For these reasons I think the point 
taken by the opposite party cannot pre¬ 
vail : and as it had been expressly 
enacted that sec. 310A was not to apply 
to a tenure or holding,attached in execu¬ 
tion of a decree for arrears due thereon 
before the application to deposit the pur¬ 
chase money was made, the rule must be 
made absolute with costs, hearing fee 
two gold inohurs. 

Cox, J.—I agree. 

N. G. jSule made absolvU. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal fbom Ai'Pkllate Decree 
' No. 118 OF 1906. 

Stepubn, J. Sybo Kualilub Rahman 

Uass, j. and others, Plaintiffs, 

1^*08 Appellants, 

Heard, 28 and tz, 

29, January. Rupan Mahton an'd 

Judgment, others. Defendants, 

29, January.] Respondents. 

Landlord and Tenant A< t ( VJIIB, C. of 
I860), see. 6—Bengal Tenancy Act {YIII of 
1883), sec, Katuat land—Right of occu- 

yi nicy—Tenant, holding over. 

Where the rights of the parties wete 
governed hy Act VIII, B. C, of 1869, 
lands which weie kamat did not cease to 
be so by virtue of a mokurari settlement 
of the same, 

A tenant of kamat land does not ac¬ 
quire a »ight of occupancy by holding it 
over after the expiry of the lease. 

This was an appeal preferred on the 
Ist of February 1906, against the decree 
of Babu Aswinl Kumar Guha, Subordi¬ 
nate Judge of Zillah Bhagulpur, dated 
the 20th of November 1906, reversing 
that of Babu Surendra Nath Ghose 
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Munslf of Monghyr, dated the 2l8t of 
February 1906. • 

The facta of the case appear from the 
judgment. 

Moulvit Sped Shamsul Huda and Sped 
Mahomed Tahir for the Appellanta. 

Bahus Sarat Chandra Rop Chowdhwp 
and Harendfa Krishna Mukerjee for the 
Respondents. 

* 

The Judgment of the Court was as 
follows:— 

This is a suit for recovery of lands 
which the Plalntlflfs claim as their kamat 
lands. This claim is resisted by the 
Defendants on the ground that they 
have acquired an occupancy-right in the 
lands, and that if they have not acquired 
the occupancy right they are at all events 
entitled to a notice with which they have 
not been served. 

In considering the rights of the patties 
we have to consider the matter from a 
chronological point of view. In the first 
place we will assume that before I8G9 
these lands were kamat lands of the pre¬ 
decessor In title of the Plaintiffs. Before 
1869 at a time which is not found the 
present Plaintiffs became mokuraridars 
of the lands in question and as such 
they granted a lease to the Defendants 
predecessor in title. 

Now the first question which we have 
to decide Is whether on the Plaintiffs 
becoming mokuraridars the lands ceased 
to be kamat and we hold that they did 
not, because whatever iday bo the effect 
of sec. 116 of the Bengal Tenancy Act, 
the rights of the parties at that time 
were governed by Act VIII (B. C.) of 
1869, sec. 6, vrhlch excepts from the 
acquisition of occupancy-rights kamat 


lands belonging to the proprietors of the 
state or ‘tenure and let by him on a 
lease for a term or year by year. Look¬ 
ing at the meaning of the words estate 
and tenure as shown by the contents of 
the Act of 1869 compared with the 
definition in the Bengal Tenancy Act, 
which, of course,^ did not then exist, we 
are of opinion that the lands did not 
cease to be kamat merely because the 
mokurari was created, and therefore we 
hold on the supposition we have men¬ 
tioned that the lands were kamat lands 
as far as that lease Is concerned. 

The next matter we have to consider 
is the termination of that lease by efflux 
of time in 1876. According to the find¬ 
ing of the lower Appellate Court what 

• 

happened then was that the tenant, the 
predece 880 ^ in title of the Defendants, 
remained in possession of those lands, 
and he and the Defendants remained in 
possession of those lauds holding them 
on the terms provided in the lease for 
the space of 21 years. Now, If those 
lauds were to be taken as kamat lands 
during all that time the tenants failed 
to acquire any occupan^ by reason of 
sec. 6 of 1869 an^i sec. 116 of the Bengal 
Tenancy Act. 

It has been argued before' us that the 
Defendant became a trespasser on the 
termination of the lease in 1876, and 
that he accordingly acquired the right 
of occupancy without any reference to 
sec. 116. We cannot consider that this 
is so, for as he is found to have paid 
rent we must take it that at the end of 
the first year of his tenancy any trespass 
which he committed by holding over 
after his tenancy was completed was con* 
doned and was in fact no trespass at all. 
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Thus then we find that the Defendant 
had acquired no right of occupancy when 
the lease was granted to him by the 
PlaiutifI in 1890. That lease was in 
terms granted by the PlaintifF as mo/cu- 
raridnr and there is a finding to the 
effect that he was a mokuraridar, -This 
however does not affect the question of 
whether the lands remained kamat lands, 
as if they were kamat lands when the 
mokurari was instituted they would re¬ 
main so. We must take it therefore that 
the land was kamat land during the 
currency of the second lease of 1896. 
Now that the lease terminated in 1903, 
and there is no finding that after its 
termination the Defendant hold over or 
consequently acquired any right of occu 
pancy, he is therefore since the termina¬ 
tion of the lease of 1896 a trespasser, and 
on the supposition we have,mentioned, 
namely, that the lands were kamat 
before 1869, he has no defence to the 
present action. 

As regards the question as to whether 
the lands were kamat before 1869, there 
is a definite finding by the lower Appel¬ 
late Court. But that is based on the 
contents of the second lease of 1896, 
and it has been held in the case of 
Masudan Singh v. Gooder Nath (1), that 
the contents of the lease cannot change 
a non-occupancy holding into kamat land. 
In this case it has not been suggested 
that the contents of the lease have any 
evidentiary value. We are accordingly 
left without any finding by the Appel¬ 
late Court on which we can act as 
to whether these lands ever were kamat 
or not. If they were not kamat, the 
basis of the Plaintiff's’ case fails because 

U) 1. C. L. J. 406 (1905). 


obviously the Defepdants will have ac¬ 
quired occupancy title Between the ter¬ 
mination of the first lease and the 
commencement of the second., 

The lower Court having come to no 
finding on this question, the case must 
be remanded to that Court for such 
finding to be arrived at. The Subordinate 
Judge will therefore come to a finding 
whether the lands in question were 
kamat Jands' before the mokurari was 
created. If they were, he will give judg¬ 
ment for the Plaintiffs, otherwise for the 
Defendants. 

The costs of this appeal will abide the 
result in the discretion of the Court 
below. 

S. C. S Casf remanded. 


[CRIMINAL REVISIONALJURISDICTION.] 

Rev. No. 1445 of 1907. 


Rampini, J. 
Sharfuddin, j. 

1908. 

Heard, 

21, January. 
Judgment, 

24, January. 


Bansi Lal, Peti¬ 
tioner, 

V. 

The Emperor, 
Opposite Party. 


Criminal Procedure Code {Act IV of 1808), 
secs. 100 (1) (c) and 191 — Applicahility 
to the Appellate Court—Appeal, part of a 
trial. 


A Magistrate, passing orders for the 
issue of summons against the accused in a 
case placed before him by an order of the 
Collector to the effect that the case should 
be put up before the Magistrate for the 
issue of necessary orders, takes cognizance 
of the case under sec. 190 {\) (o). 

A Subordinate Magistrate who took cog¬ 
nizance of a case under sec. 190 (1) (c)i 
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Cr. P. 0., could* not after becoming Dis¬ 
trict Magistrate hear an appeal ffom a 
conviction in the case which was tried by 
another Sulordinate Magistrate, without 
following the procedure laid down by stp. 
191, Cr, P. C., an appeal being part of 
the trial for an offence. 

This was a rule grante*d oft the 12bh of 
December 1907, against an order of 
Babu Dhiraksban Singh, Deputy, Magis¬ 
trate of Gya, dated the 14th of Septem¬ 
ber 1907, which* order was, on appeal, 
modiBed by Mr. M. K. Deb, District 
Magistrate of Gya, on the 2l8t of Sep¬ 
tember 1907. 

The facta of the case briefly stated 
are as follows :—Under Collector’s order 
dated the 6th May last, one Abdus 
Samad Amin—the complainant In the 
present case—was deputed to relay the 
boundaries of village Chandra belonging 
to one M. Abdullah. On the 17th the 
said Amin reported to the Collector, Mr. 
Foley, that he had erected eight boundary 
pillars on the western side of the village 
and when he had gone to take his dinner 
the accused with 20 or 25 men went to 
the spot, destroyed the pillar and took 
, away the materials with them. On this 
Mr. Foley passed the following order. 

“ See under what sections Bansi Lal, 
Dasrathi Lal and their servants can be 
prosecuted and prosecute them accord¬ 
ingly. Put up before Mr. Deb for the 
issue of necessary orders.” 

The case coming up Before Mr. Deb, 
he made the following order. “ Summon 
Bans! Lal under sec. 434 for 28-5.” 

The accused was then put on trial 
before a Deputy Magistrate and convict¬ 
ed under secs. 379 and 434, 1. P. C. On 
appeal Mr. Deb as District Magistrate 


set aside the conviction and sentence 
under sec. 379 but upheld the convic¬ 
tion and sentence under sec. 434, I. P. C. 

The rule was Issued to set aside the 
conviction and sentence under sec. 434, 
I. P. D. 

Bobu Dasarathre Sanyal for the Peti¬ 
tioner. 

No one appeared to show cause against 
the Rule. 

The Judgment of the Court was as 
follows:— 

This is a rule to show cause why the 
conviction of the Petitioner under sec. 
434, I. P. C., should nob be set aside. 
He was charged with having destrojied 
and carried off the materials of certain 
boundary pillars e^rected by a survey 
Amin under the authority of the Collec¬ 
tor. He was then convicted by the 
Deputy Magistrate under secs. 379 and 
434, I, P. 0 , and sentenced to undergo 
1 month’s rigorous imprisonment under 
the former, and to pay a flne of Rs. 50 
under the latter section. 

On appeal the convlctloo and sentence 
under sec. 379, 1. P. C., were set aside 
by Mr. Deb, District Magistrate and the 
conviction and sentence under sec. 434 
wefo aflirmed. 

In support of this rule it has been 
argued (1) that the acts of the accused 
did not amount to mischief (2) that Mr. 
Deb as District Magistrate was Incom¬ 
petent to hear the appeal. 

We do not think the Qrst of the pleas 
can prevail. The Petitioner seems to 
have had good reason to know and to 
have known very well that the boundary 
pillars had been put up by a public 
servant under the authority of tho Col- 
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lector. HIb act in destroying the pillars 
and scattering and removing the mate¬ 
rials in our opinion does amount to mis¬ 
chief. 

We consider, however, tliat the second 
plea Is a'good one. Mr. Deb as Joint 
Magistrate appears to have taken cog¬ 
nizance of the case under sec. 190 (1) 
(c), for the Deputy Magistrate says that 
the report made by the Amin to the then 
Collector, Mr. Foley, “ was not the com¬ 
plaint made to the District Magistrate in 
the sense in which it is defined in the 
Criminal Procedure Code, hut it was 
simply an information regarding the 
occurrence of an offence, which had taken 
place.” Mr Foley’s order on this report 
was ” see under what sections Ban.si Lai, 
Disrathi Lal and their servants, can he 
prosecvited aiul prosecute them accord¬ 
ingly. Put up before Mr. Deb for the 
Issue of necessary orders ” This is not 
the order which would be prssed ou a 
written complaint under sec. 202 made 
to a Magistrate. Mr. Deb’s order was 
“ summon Bansi Lal under sec. 4.34 for 
28 5.” Hence, it would seem to us that 
he took cognizance of the case under sec. 
190 (/) (c). It Is now argued by the 
District Magistrate, Mr. Foley In .his 
letter showing cause that the Amin filed 


.a written complaint to hlni. This Is con¬ 
trary to the view taken by the Deputy 
Magistrate In his judgment and It would 
not seem to us that the written report 
of’ the Amin was a complaint, nor was 
it treated by Mr. Foley as a complaint 
but rather dealt by him as Collector as 
the Deputy ’Magistrate says It was, and 
hence Mr. . Deb must be regarded as 
taking cognizance of the case under sec. 
190 (1) (c). So before hearing the ap¬ 
peal when he became Dfstriot Magistrate 
be should have followed the procedure 
laid down by sec. 191, because an appeal 
is part of the trial of an offence. Mr. 
Deb should have accordingly given the 
accused his choice of having tlie appeal 
heard by another Magistrate but did not 
do so We therefore set aside the Ap- 
pella'e Court’s order dated the 21sl Sep¬ 
tember 1907, and direct that the ac¬ 
cused’s appeal be beard and disposed of 
by any Magistrate other than Mr. Deb 
competent to liear it, whom the District 
Magistrate may select for the purpose, or 
by the District Magistrate himself Mr. 
k’oley, if there Is no other Magistrate at 
the station of Cya competent to hear the 
appeal 

B. C, Rule made absolute. 
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REPORTS (i« ) 


In oiift L'.sT isauK we had occumon io nitMAtiK in 
coimectioii wit.h llio Wlii|ipiii;' Bill, that juvemla 
offrftulei'H are treated in F.nglitnd wlfli parental care. 
Wo have noticed in these columns before, the move¬ 
ment in England for the establishment of sepa¬ 
rate courts for juveniUs. There is already such a 
court in Birmingham. Although such courts have 
not come into existence all over the country, yet the 
principle and practice of keeping juvenile offenders 
separate from ordinary criminals ami treating them 
as thev would be treated at home or at school have 
found almost universal recognition In all the im¬ 
portant magisterial courts in England. Remand 
homes have been established to prevent juveniles 
from being taken to the Police lock-up tiefore or 
pending trial. Boys in India are ordiliarily confined 
in Police calls with other criminals and brought up 
along with them to take their trial in open Court 
even for trivial offences. 


In Boland jovenilb or youthfol okfkndhus 
are not allowed to be mixed up with criminals. 
They are brought up before the magistrate in a 
separate room or In tlie Court room from which 
the public and adult offenders are excluded. Th ly 
are not made to stand in the dock. The Magis¬ 
trate gives them advice or administers reproof or 


warning, makes them over to parents or guardians or 
remands them to voUintary or public institutions or 
homes for reformation. In fact every effort is made 
and care taken’ to guard against the juveniles 
le .ving the Magistrate’s Courts with the impression 
tli.vt he is a criminal. If it is too much for us to 
expect at present that the same humane principles 
should be adopted in India in the treatment of 
juvenile offenders, it is certainly not too much to 
ask that strict limitations should be put on the 
powers of magistrates in the Whipping Bill to flog 
them publicly. It will be seen from an article we 
reproduce from the English Law Journsl what special 
coiisidoratious are shown to youthful offenders In 
England and win.'' special arrangements are in 
cniitpinplatinn. A Bill recently introduced in the 
llijuse of Conimona by Mr. Herbert Samuel, the 
Parliaiueiitary Secretary to the Home Office, some 
provisions of which we reproduce below, is also 
wor.hy of attention. Youthful offenders are not 
so very eommnn in this country and tliab makes 
the duties of the Government In regard to them 
easlrr of performance. 


• 

The que.stion npw far a Presidency Maqistratb 
is hound to take down evidence came up for decision 
tiefore Chandavarkar and Knight, JJ. of the Bombay 
High Court in the case of Emperor v, Harii Chandra 
Tdleherkir, a report of which appears at p. 20 of vol. 

of the Bambay Law Reporter. One H a respectable 
person was placed on his trial before the Presi¬ 
dency Magistrate on a charge of Insult and assault, 
convicted, and sentenced to pay a fine of Rs. 15. The 
'Magistrate did not record any evidence and In his 
c.'iplan.ation submitted to the High Court he observ¬ 
ed, “The case referred to was tried by me as a 
warrant c.use subject however to the special provlsiouB 
of sec, .362 of the Code Criminal Procedure.” The 
High Court while pronouncing judgment in the case 
observed. “The learned Magistrate observes in his 
report that he tried the case subject to the provision 
of sec. 362 of the Coda of Criminal Procedure Code. 
No doubt the section bays down that e.xcept in certain 
cases the Magistrate sh.all take down evidence In the 
manner prescribed thereby, but that does not mean 
that In the cases excepted ha can act arbitrarily 
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and record nothing by way of eTidenoe. The excep¬ 
tion gives merely a discretion to take down the 
evidence or not, in other oases to which the exception 
does not apply he Is lionnd to record the evidence. 
Blit the discretion, like all discretionary poweis, 
should be exercised judicially in a reasonable spirit 
and not arbitrarily. For instance in petty offences 
such as "nuisances” or what are called in police 
parlance “ morning cases ” there may be no neces¬ 
sity to record any evidence, But in cases of this 
kind, where an educated 'man holding a compara¬ 
tively respectable status in life,is charged with an 
offence refiecting on his character and serious al¬ 
legations are levelled against him, there ought to 
have been some record of evidence to enable him 
In a case of conviction to como qp to this Court in 
revision and satisfy It that tlie conviction is wrong,” 


Some op the PESinEKOY Maoistrates in Calcotta 
seem to be under the impression that tliey are not 
bound to record any evidence in any case unless it 
falls within the rlescrlption of the cases mentioned in 
sec. 362 Criminal Procedure Code, that Is to say, cases 
in which a Presidency Magistrate imposes a fine ex¬ 
ceeding Its. 200 or impi is inmeiit for a term exceeding 
six months. But It should lie reniemligred that tlie 
decisions of the Presidency Magistralcs in cases not 
falling witliia tlie descrip'icii are not declared by 
law to be fina! ; their d^eislnn is subject to revision 
by the Iligli Court Itii' Imw is the High Court to 
judge of the ci)ircotne-.H or niherwise of tlie decision 
unless some note.s of the evidence in the case are 
on the recoid? No doubt tlie law gives a certain 
amount of discretion to the Presidency Magistrate 
in the matter of recording of evidence. But that 
discretion must be held to have been given in the 
interest of the administration of justice. Other¬ 
wise there could be no justification for allowing such 
a discretion. It may be, the Legislature thought 
that in many petty cases tlie decision of the Presi¬ 
dency Magistrate will be virtually final, as tlie persona 
convicted would not move the High Court against 
those convictions. In cases which are likely to come 
up to the High Court, the Calcutta Higli Court liave 
made it a rule tliat the record of tiie Presidency 
Magistrate nine' he such as to enabie the Couit of 
revision to judge of llie propriety of the order. 


An important question as to the legality or 
otherwise of a condition siibsequeiit in a Will was 
decided by the Cliaiicoty Division, on the 2l8t 
December 1907 a report of which .appears at page 
225 of the Times Law Reports vol. XXIV, The 
fai'U wi'-e bri'fly these:—A testator bequeathed 
certain properties to his ncplitw Herbert Beard and 
ids assigns for,^ ids life witliout impeachment of 
waste "provided t.li.''t l.e does not enter into the 
naval or military services of the country ” with 


remainder to the use of his children in fee simple 
as tenants in common. The Will then continued: 
" But if my said nephew Herbert Beard shall enter 
into the naval or military services of the country 
. . ,. . then I give and devise my said freehold 
hereditaments . . , to my nephew Francis Beard 
another son of my said brother John Beard in fee 
simple.” The assigns of Herbert Beard brought an 
action for a declaration that the estate bequeathed 
to Herbert Beard was absolute and the proviso in 
the Will relating to the divesting of the estate on 
Herbert Beard’s entering into naval or military 
services of the country is void and inoperative being 
contrary to the public good and welfare of the 
community. 

Mr. Jdstice Swinfbn Kady held that the proviso 
was void being against the public good or public 
policy. But the learned Judge observed that great 
caution is necessary in considering whether a certain 
contract or stipulation is void on account of being 
contrary to public policy or public good. “At 
different times very different views have been enter¬ 
tained as to what is injurious to the public.” Tims 
ill tlie age of Queen Elisabeth all restraints of trade,, 
whatever they were, general or partial, were thought 
to bo contrary to public policy. "But since that 
time the rule has been relaxed so far as the exi- 
nencies of tlio Ir.ide for tlie time" being required,” 
If liowever it be clearly established that tlie condi¬ 
tion is against public policy, it is certainly void. 
But if the question were a doubtful matter of policy, 
an agreement or condition should not be held 
to be void on the ground of public policy. As 
regards the provision in the Will in question the 
learned Judge held: " lu my opinion, however, 
there can be few, if any, provision more against the 
public good and the welfare of the State than one 
tending to deter persons from entering the naval 
or military service of the country. Such a provision 
strikes at the very security of the State, ifrhich must 
depend for its protection against external enemies 
on the armed forces of the Crown, both naval and 
military; and the law looks not to the probability 
of public mischief occurring in the particular ins¬ 
tance, bat to the general tendency of the disposi¬ 
tion.” Following this line of reasoning we expect, 
that the law Courts in India might declare (l^at in a 
bequest made by a testator to a person coupled with 
a condition that on the persons entering into 
Government service the property will pass from his 
hands to another person, the condition divesting 
the estate is void and inoperative as being opposed 
to public policy. 

.lUVENILK COURTS AND REMAND HOMES. 

The history of tlie mnv’emeut iu favour of tlie separation 
of the young offender from the old or adult offender before 
and during trial, so far as England itself is concerned, extends 
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over a recent period of little more than two years, whereas 
in some of the States of America and some of the English 
Colonies the matter has been under legislative consideration 
for a considerable number of years. ^ 

The first legislative attempt in.the Cnited States was in the 
city of Boston, Massachusetts, as far back as 1863. ^ lung 
legislative gap then takes place until South Australia consider¬ 
ed the question in 1890, when Cliildren’s Courts were estab¬ 
lished under a ministerial order, and subsequently legalised 
by enactment in 1895. Ontario passed in Act in 1893 prevent¬ 
ing trials of children’s cases in Police Court rooms ordinarily 
used as such. In 1894 the Duminicn Parliament passed* a 
Youthful Offenders Act for the whole of Canada, providing that 
the trials of young persons apparently under sixteen yeais of 
age should take place without pulilicity, apart from tlie trials 
of other accused persons, and special prqvision was made fur 
the detention of youthful offeuder.s awaitiug liial. Twenty- 
two of the United States then framed Children’s Court Law.s, 
and six have done so more lately. South Africa, in 1904, 
passed an Act prcveutiiig women and y(jung person.s awaiting 
trial being subject to the contamination of gaols 

The whole .subject had for some lime in England been 
under di.scussion in the many societies considering the welfare 
of cliildren—the Children’s Aid Society, tire State Cliildren’s 
Association, and the Committee on Wage earning Children. 
In 1893 the lutcr-departmenlal Committee -apuu Physical 
Deterioration in issuing their r-epor-t had recomeiided a.-, 
follows: ‘ In all cases touolring the young where the assis- 
tance of a Magistrate is invoked, ,hc should, wliere possible, 
be a specially selected person silting for tire [lurpose. ’ 'riii-i 
important recomendatiori was not the outiome of the evidence 
of any particular witness, but emanated as tire opinion of tire 
Departmental Coiirmittee itsell. In 1903 the ilmployiriont ot 
Children Act was passed, whicli gave loc.il autlionlies consider¬ 
able permissive powers to make by-laws relatfcg to the ciiq.loy- 
meiit of children, and if tins Act fiad been made obligator) 
on tlie local asithorilies a larger number of children would be 
charged before the Courts for offences under the Act. 

In January, 1905, .a circular was recived by the Lord Mayor 
of Birmingham, signed by the Karl of Crewe, on behalf of the 
State Children’s Association, recomending special Courts for 
cases against juvenile offenders Thi.s was referred to the 
Prison Visiting Committee, of which Mr. J. Courtcuay Lord, 
J. P., was chairman. At the request of that Committee he 
made all possible enquiries as to procedure elsewhere, and 
specially in Canada and the United States of America, and he 
then drew up a series of recomendatiou.s which were approved 
by the Prison Committee with one exceplmn —namely, the 
necessity for the appoiuluicut of piobatiou oHicer.s in connec¬ 
tion with Children’s Courts. This recomiuendatiou, now con¬ 
sidered to bc.the keynote of this system was left out ; but the 
remaining recommendations were ajipio'ed .ind submitted to 
the Magistrates in session as.seinhled nu April 6,1905, in the 
lorm of a report, which was uiiaiiiinously adopted and ordeied 
to he carried out. By the co-oiicratioii of the Chief Constable, 
the clerk to the justices, etc., the Court was opened im April 
13 For the first few months this probation work was left to 
the police and volunteer ladies and gentlemen ; but it was soon 
found that the police had not time to properly follow up tin; 
cases, and by an arrangement with the Watcli Committee and 
the Chief Constable three paid officers were a^ipointed. 

Within twelve months after the establishment of this 
special Court in Birmingham the visiting Magistratc-s of the 
prison there reported a remarkable decrease in the number ol 
juvenile offenders, a reduction liom eiglity-lour of the [uc- 
vious yew to twenty-one, and this was entirely due, in the 
opinion of the governor of the prison in his leport to tlie 
Prison Commissioners, to the opening of (liis Chihlieu’s Court. 

Iiistruetious were issued to the stipoudiary Magistrates ot 
Loudon from the Homo Office in June 1905, which were, 
shortly, as follows ; (1) Charges against children iii custody 
to be taken first each morning, and against children brought 
afterwards during the day to be given precedence over other 
cases; (2) summonses against children as far os practicable 


to be taken apart from other business ; (3) children awaitiug 
trial or removal to Remand Homes, industrial or reformatoiy 
schools to be kept apart from other prisoners ; (4) no child to 
be in Court, until its ca.se comes on ; (5) during bearing of a 
child’s case no adult prisoner to be in Court; )6) when tried, 
no child to be placed in the dock. 

In Scotland in GKisgow and Greenock, in Ireland in Dublin 
aejiai'ate Courts for juvenile delinquents have also been estab¬ 
lished. 

The history ot the esiablishment of the Remand Homes is 
interesting to refer to at this point Three Remand Homes 
are provided by the Metropolitan Asylums Board in London 
(1901) iirisiug out of the provitioiis of the Youthful Ofi’euders 
Act ot tliat year, and under an oidei of the Local Quvera- 
ment Board of 1897, for > liildicn who up till then had beeu 
rein.rnded to the workhouses. These Homes have met a great 
want aud are in every way de.,liable. All children now 
lomaiided by the Magistrates torl.cindon go at once to one of 
lhc.se three homes, iwu iioi th of the'i'liames .vud one south, 
k’ll by the MclropJlilui and City Police Courts, and they 
cither appear again l.cfore the Magistrates or aie sent to in- 
ilustiial schools or reloriiutories. There is, however, thii 
dili'etence, which will no doubt soon be changed—the Metro- 
jiolitaii Police Magistratf.s apiiear to have iio power to order 
children previous l,o appealing hefijic their (’ourts to he taken 
by the police ovei-night to the Ucinand Homes, whereas in 
the case of children airested iii the city, the city police take 
them direct In the Rcm.aud Homes bcioie bunging them be- 
fi’ie the City Puhec Courts, .iiid so in tlie."e case.s the children 
never come to the police .'tatioiin aitlini the cily area. 

In 1901 the Vonlbfiil Offenders .Id wa* p.ishcd, which 
enacted that ‘a Couit of -mnrn.ny juit-diclioii, on remaiitliug 
01 comniitliug* foi tii.il .uiy oln'd oi young pet^un, in .stead of 
coinmitlnig him to pi^"n, in.v; icm.iud oi cminit him into 
the cu.slmly ot any lit iicmoti iKimcl in the eommitmeut 
who is willing ^l receive lain Tlu-. act, ihnrefore, is only 
iipliiinal, and not oblig.tloi c, ,i- t" »i .idiug juvenile offenders 
to Itemaiid IIonjc'.s, .Uel .iinulm defect in the Act is, as has 
been stated, that the hone - .lu- only avail,ihle after their 
lust aiipeaiancc befoic the Magi-.tratcs ul the Metiopohtau 
Police Courts llui-. dui ing 190.'. thiily-,seven children under 
ten yeais of ,-,gc, eighly-six bolwivii ten and thirteen years, 
and 293 between thirteen .lud sixteen jeais slept in police 
stations. 

The following 1 etuiII made In an addioss of the House of 
Commons at the instigation ql' .Mi. I C Wedgwood, M, P., 
foi Newe.i,sl!e-uiKlei -Tjne, shows, heacvei, .a reui.n kablerecord 
of Iho ])iobablc nuiiilter of cases ol juvenile-oll’ender.s before 
the M.igisti.Ues throughout Kiigl.uid .tnd lYales. During the 
l.isl thiec uuiiiili- cl i'lOo (Octobet. November, December), 
out of a population ot .some iJl niillious, ,8,491 children and 
youqg [lei.soiia vveic dm mg tlio.se iliiee months charged with 
olteuees, of these, d'.i 1 eliaige-. vvetc di.siiiissed and 851 were 
Luiiud ovei. If these hgutes vveie the same for the remaining 
nine months of the ve.ii, we should have the staitliiig total 
ol ue.vrly 34,000 cliaiged annually before the criminal sum- 
nun y tiitiuuals of the cuuutiy ’fhew'figures do not include 
the educaliouaPcasc.s which come before the Magistiatea; in 
L.'iidoii, only .some 11,000 of these caij^s come before the 
Coiirl- * 

The Juvcuilc Couit has hi^erto dealt with young iier.sons 
uiulei sixteen ; the age lias been raised m some of the Ame- 
iitMu Couit to eighteen and even twenty-one; in Detroit it 
i.s cveniccu, in Poitlaiid it is eighteen , and it is said in an 
iblc pamphlet uiion the whole ot this important subject about 
to be issued by Miss N, Adler, ol the Educalnmal Committee 
of the Loudon Comity Council, that lu the celebrated Court 
at Deuvei, piesided over by Judge Lindscy, the age is twenty- 
one. More recently (she says) Court chines for the observa- 
tiuii aud tieatment of childicn's ailiuent.s have been attached 
lo the juvenile Court; .lud at Maiiou County Court, India¬ 
napolis, there is a staff of three doctors, one a lady. The 
whole question of the relatioueliip of juvenile delinquency 
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to mculftl (libCAse ie receiving increased attention in America, 
and oliservations on cases arc being constantly made. 

Judge Julian Mack, ot Chicago, recently doliveied an ad- 
drc.ss to the Bar Association of the State of Minnesota, 
dealing at mucli Icuglli on the cliauge in tlio adn’iiniatration 
of the old common Ian, which knew no distinction between 
the child and the adult wlio liad committed an offence against 
the state:— 

“The jmrjiosc in bringing juvenile ddiiuiuenta before some 
special Couit is to lead them away from and to destroy their 
])ropen8itic8 to vice; to elevate, not to degrade ; torefoim, 
not necessarily to punish Their parcut.s, likewise, mu.st be 
met anrl dealt with in the ijame s[)irit. These aic some 
liositive needs that mean so much in llic development bf the 
child ; tiuough them may l umc the preveiilion ol tliat delin- 
i|ucucy for whicli the Juvenile Court offei .s merely a cure. 
No man cu;ild sit in a Juvenile Court week after week unle.ss 
he were an optimist, More cliildreu come before tlie Court.s 
than formerly ; more agencies arc at woik lo bring them, 
studjiug iluhl life and attempting lo help, ami better it The 
future demands the united and dmoted cllurts ol the. whole 
community, bent oii keeiiing children at least Irom becomiug 
criminals, 


SOME ITvOYhSlONS Oh' Mb. HERBERT 
SAMUEL’S BILL. 

"If any person sells or gives to a pei,M)n apjiarcnlly uodii 
the ago of 16 years any cigarettes or eigaictto papci?, whether 
foi hh own Use or not, ol sells or give.s to such a jicison an\ 
other tobacco wlvcb be knows or lia.s leason to believe i.sfoi tbc 
use of that person, lie sliall be li.ible on summaiy convniion 
in the ease of a iiist ollence, to a line not exceeding td, 
and in (lie case of .second offence lo a line m>L .1 exceeding 
and in the case of a thiid or cun.'eiiueut olfeiice to a line not 
eiceeding i'20. 

“ Exemption fiom the o|)C’ration ui tlii.s ehiu e h, however, 
giccu to young people cnijiloyed by a dealer in tobacco for the 
purpose of his businesa." 

" A cliatinctiou is drawn between cigarette' .ind tobacco. 
No one under 16 may have cigareltcs at all, but he may 
carry tobacco, if it is not for bis own usC." 

“A child shall not be sentenced to impiisunmcnt or penal 
servitude lor any ollente.” 

"A young person sliall not be .seiiLeuced lo penal scrvUude 
for any offence.” ' 

The term “ a child ” embrace.s all yoxug penjile u|) to Llie 
age of M, when they leeome "young persons ” until the Hitli 
year ia completed. A " young person ” in,ly be seiiteneed to 
imprisonment, though not lo jienal .servitude, il he is so 
unruly that lie cannot be detained in jJaces of detention, to 
he proviclcj under the Bill, and if no reformatoiy school will 
have him 

The principle of “Children's Courts ” is well understood 
The Magistrates aie renuiied to nit, when heaiiug juvende 
c.ises cither in a different room from lliat in wliicli the poiieo- 
eourt ia held, or at a different lime I'mm the nidiuaij com I 
hour. Members ol the public will not be ucimilted to tbc 
cliildren's court, though Press lepre.'enlatives will be allowed 
to alteued, .and all thildreu will be excluded ftoni the ordinary 
courts unices they are theie<B witiic.sses. With legat'd lo 
London, the Bill aaya : “ IIU Majesty may, by Order in Coun¬ 
cil, under the Metropolitan Police Courts Ads, 1869 and 1843, 
provide for the establishment of one or mrirc Hcii.iratc juvenile 
Couits for tlie Metropolitan Police Court district ami for 
.iswignmg as a division to each such Courts such pul lion of 
'.hat (lisiricl as may be specified in the order,” 


CURRENT INDIAN- CASES. 

Wadid, Candhv & Co. V. PunsHOTAM, 1. L. R 32 
Bora. 1, Attorney, ifpplic/iHoit for costs by — Limita- 
lotion Act, Sch. II, At A HS. 

Art’. 178 of Soh. TI of the Limitation Aot applies 
only to applications under the Civil Procedure Code 
and an application by an attorney for payment of 
his costs under tlie rules of the High Court is not 
barred by Art, 178; there is no period of limitation 
for such an application. 

Laxmana V Uamappa, I. L. R. 32 ,Bom. 7. Limi- 
la tion Act Sch II, A't. 110 — Adoption. 

Art. 119 of Sob. 11 of the Limitation Act applied 
to suits in which either the factum or validity of an 
adoption was denied. 


Empicuou V, IjAzi SiiAiKti, I, L. K 32 Bom. 10. 
Emigration Act {XX/ of ISSil), sec. 1U7, 

A Presidency Magistrate has jurisdiction to try an 
oHeuce punishable under sec 111 of Act X of 1902. 

A master is liable under the Indian I'lraigiatloii 
Act X of 1902 for an ag-ceiiieiil, nutered into by his 
servant, in rli^ ordinary course of busines.s, without 
tlie master’s knowledge or consent. 

A person engaged lo drive an cngiioo on board a 
Sicamcr le an artizan wiHiin the meaning of the 
I'iraigration Act. 

CuuNi Lai, v. Pa hot, I. L. R. 32 Bom, 11, Rule 
of the High Cowl, 1 /ultra s/hes—Appeal—Limita¬ 
tion, 

No rule of tlie High Court can .add to or modify the 
conditions and limiiations of tho law laid down in 
the Limitation Act. An appeal is validly presented 
If the memorandum i.s accompanied by the copies 
reiptired by the Civil Procedure Code. 


Vrij Brukar Das v. Bai Pauvati, I. L. R. 32 Bom. 
2ti. Hindu hnii—Inlmil'ince—Funeral rites. 

Under the Hindu law as prevailing in Bombay a 
mi'tlier aucceeding as beir to her son takes*an abso¬ 
lute estate. 

The duty of performing tlie funeral ceremonies of 
a mother i.s a religious injunction binding on her son 
—so much so that even though the sou is a minor, 
and as such is not entitled to read the Vedas, he is 
competent to recite the mmtras prescribed in tho 
shastras. 

If a Hindu woman dies, leaving a son and a 
daughter, and also stridhan property of the kind 
which tho daughter Is entitled to Inherit in prefer¬ 
ence to the sun, the fact that the daughter takes the 
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Bltidhan does nob impose on ber the obligation of 
performing the mother’s funeral obsequies. 


Vbij Bhukan Das v, Dataram, I. L, R. 32 Bom. 
32. Mortgage. 

A reversioner who was allowed to recover property 
(which had been mortgaged without a legal necessity 
by a Hindu widow) was not made liable for thfl 
repairs made by the mortgagee. 


Oanesh V. VisnuN, I. L. R. 32 Bom, 37. Cent* net 
Act sec. 16. 

The law of undue InHutneo oxplaiued 


liAGHAVAN V. Alambi.a, 1. L. R. 31 Mad. 35. Con¬ 
tract Act secs. GO, 70—Income tax paid for unothci’s 
nicome. 

Secs, 09 and 70 of the Contract, Act do not apply 
to a case wlioro a party is 'loiind to pay income tax 
for Income which was received not by him but t)y 
another. • 


KontNTA Vita v. Xolinta Vita, I. L, R. 31 Mad. 7. 
Civil Procedure Code, sec. 

Sec. 244, C. F, C., has no application to a claim 
of an auction-purchaser for damages in respect of 
injury to the property committed (by the judgment- 
debtor and other persons not parties to the suit) 
before delivery of possession. 


Tub Sessions Judge ok Mangalore v. Malinga, I. 
L. R. 31 Mad. 40. Cr. P. C., secs. 287, 288, 436. 

The words " order him to be committed ” in sec. 
43C of the Code of Criminal Procedure do not, 
mean more than “ pass an order for his committal " 
and enable the District Magistrate himself, to make 
a committal, or to direct a Subordinate Magistrate 
to make a committal. • 


Matan V. Pathukutti, I. L. 11. 31 Mad. 1. Adjust- 
ment of suit on refusal to take oath. 

An undertaking by a party to a suit that if he 
failed to make a special oath the suit should be dis¬ 
missed can be regarded as an adjustment of the suit. 


Sabala Suuba V. Kamsala, I. L. R. 31 Mad. 5. 
Limitation Act Sch II, A) t 11 — C. P. C., see. 278, 

Art. 11 of Sch. II has no application to an order 
passed‘for default in a claim under sec. 278, C, P. C. 


Rangasami V. Auna Malai, I. L. R. STMad. 7. 
I’lansfer of PropeUy Act, sec. 78. 

What is gross ’ negligence under sec. 78 of the 
Transfer of Property Act explained. 


Venkateswara V. The Secretary op State for 
India in Council, I, L. R. 31 Mad. 12 Pensions 
Act XXIII of 1871, sec. I 

The Civil Courts have jurisdiction to entertain 
suits in respect of grants made by Gpvernment as 
endowments for religious or pious purposes. 


Ramaswami V. SuNDARA, I. L. R 31 Mad, 28. Pis- 
missal of appeal, effect of. 

When an Appellate Court dismisses an appeal a 
party to whom a certain time was allowed by the 
1st Court for a certain purpose does not get an ex¬ 
tended period. 


JiVAUATHNAM V. Srini^asa, 1. L R. 31 Mad. 33. 
Civil Procedure Cpde, secs. 232, 233—Transfer of 
Propel ty Act, sec. 90. 

Where a dccree-liolder cannot put to sale a pro¬ 
perly on account of sec. 99 of the Transfer of Pro¬ 
perty Act, the transferee of such decree cannot also 
do so. 


Krihtna V. Krishna, I. L. R, 31 Mad. 43. C. Cr. 
P., see. 195, 

No sanction under sec. 195, C. Cr. P., Is necessary 
for a complaint when an agent of a decree-holder is 
obstructed and assaulted when endeavouring to 
obtain execution. 
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The Current Index ok Indian Casks 1907. Final 
Part, Section I—Criminal; Section JI—Civil. Gmn- 
piled hy T V Sanjivt Row, " Modhioa. Vthn,” Trp- 
pokulam, Tnchinopoly. 

The “Current Inrlex’’ for 1907 appeared monthly 
instead of quarterly as in previous years, each 
monthly issue dtalinj' witli cases of ilie month only. 
In the sixth part, however, the cases appearing in 
the first five parts were ipcorpovated and now the 
final part incorporates cases reported during ths 
wliole year. We notice that the Issue under review 
covers a wider area than its predecessors, The 
cases decided by the four IHgli Courts, the Chief 
Courts at Lahore and Rangoon and the .Judloial 
Commissioners of Oudh, Nagpur aiid Upper Burma 
would seem to cover a suflicieutly wide area. But 
the Indefatiguable compiler has gone further afield 
and in this issue we find notes of cases reported 
in Vol. XXII of the Travancoro Law Reports We 
cannot speak loo highly of the industry and care 
displayed In the preparation of llic present issue. 


The Lawyer’s Companion. Pails XVI, XVII and 
XVJII. By T. V. Sonjivu Row, J/m/iiis, M. E. Put», 

Mount Road, 1007. * 

< 

The Lawyer’s Companion, hy the same compiler', 
has also heen appearing with commendable regu¬ 
larity. Pait XVI completes llie Contract Act, and 
then follow ilie Negotiable Instrimienis Act and the 
EasementH Ac^, wliich latter takes up a cuusideralde 
portion of Part XVIII and now the Land Acquisi¬ 
tion Act has been taken on hand. The notes of 
cases are being com])iled with great care and 
thoroughness. To show the spiiit which animates 
the compiler it need only be mentiuned that a sup¬ 
plement has been recently issued to the notes on 
the Specific Relief Act (which appeared in Part XII) 
to make up for omissions which have since been, 
brought to the compiler’s notice. 


The Indian Evidence Act (I of 1872), with the 
Case law thereon Part lA. By Savjiva Row, Madum. 
Indian Steant Printing Works, 1908. 

This is being worked up on the same 'lines as the 
other Acts annotated in the Lawyer’s Companion 
scries. So far only eight suctions have been amiotat* 
cd. But from what we know of the author’s industry 
and resourcefulness,' there is no rein-oii why this 
work should not progress side by side with the Law¬ 
yer’s Companion. If the work be carried on In the 
manner m vfblch it has been begun we may well look 
forward before long to having an edition of the 
Evidence Act which will be at lasr useful as the 
Limitation Act which appeared m >he Lawyer’s 
CompanioD series. 


ilotes of (Jt'ttstf, 

ENGLISH LAW COURTS. 

KING'S BENdH WVISION.-Aneto American 
0>l Company (limited) v. Manning, Before Channel, 
Bray and Sdlton, JJ. 19th December 1907. 

Weights and Measwes Acf(t878) 41 and 4^ Viet. 
C 4^- —False or unjust measure—Fraud of 

servant—Liability of snastei. 

The Appellants used to send out tank wagons con¬ 
taining oil in charge of a driver who was In their 
eraploymeiiN, foi the purpose of selling the oil to 
customers. Each driver of a tank wagon was supplied 
witli two five-gallon measures. At each of their de¬ 
pots the Appellants employed an engineer, whose 
duty it was to examine all the measures used hy the 
drivers, and, if any was found to be in any way 
faulty or unjust its use was at once discontinued, and 
it was put into a separate part of the premises so 
as to have the defect remedied, and a new measure 
wa.s issued in its place. One of the drivers, to whom 
two correct five-gallon treasures were issued fraudu¬ 
lently and for his own purposes substituted a defec¬ 
tive measure, which had been discarded by the 
AppellintH’ engineer, for tine of the correct ones and 
had it in his possession while going round to cus¬ 
tomers with fhe w^gon. The Appellants were not 
cogni/ant of what the driver had done.. An inspec 
tor of weights and measuros sei'/.ed the defective 
measures while the driver was going round with the 
wagon selling the oil. Upon an information charg¬ 
ing the Appellants with having in their possession 
for use whilst hawking oil from the wagon a false 
or unjust measuro contrary to sec. 25 of the Weight 
and Measures Act, the Magistrate convicted the 
Appellants and imposed a fine of 2 a fid and ordered 
the unjust measure to be forfeited. It was contend¬ 
ed on behalf of the Appellants that they were not 
responsible under the Statute for the possession by 
the driver of the false and unjust measure,' as he was 
nut acting as the Appellaiits’ servant or with their 
knowledge in the substitution of the false and unjust 
measure, 

Mb. Jubtiob Udannkl in giving judgment observed 
—The case raised a very fine point, and one depend¬ 
ing oil very special circumstances. The Statute was 
one of those under which persons might be convicted 
of acts of their servants for which they wore not in 
any real sense responsible. It was not a case where 
mens rea was an element in the offence, but it was 
one of those cases where the legislature bad abso¬ 
lutely prohibited certain things being done. A no¬ 
minal line had been rightly Imposed, because it was 
absolutely clear that the Appellants were not moral¬ 
ly culpable. The pmtilem the Court had to solve 
wag whether In the circumstanoes the unjust measure 
was in the possession of the Appellants at the time 
when it was found in the actual physical possession 
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of the driver. Employers were not civilly liable for 
their servants’ frauds when committed, not in the 
interests of the employers, but for the pro6t of the 
fraudulent servant, and tha Court considered they 
were at liberty to apply that principle to this ease 
so far as to say that the servant’s poBsesslon must 
be deemed to be his own possession, and not that of 
the employers. The olher learned Judges agreed 
and the appeal was accordingly allowed. 

Apptal allowed. 


CALCUTTA HIGHCOOBT. 

Recent decisions not yet reported,* 

(The Important oust to be tuU; reported horeatler.) 

Civil Appellate Jurisdiction. Before Mitra and 
Holmwood, JJ. Appeal erom Order No. 200 
OF 1906. With rule No. 3610 of 1907. 
AJODHYA PROSAU SUKUL, Appellant ». 
NURSING DASS and others, Respondents. 
8th Janunry 1908. 

Hearing and judgment after de ith of the sole Ap¬ 
pellant — Ahatrmi'nt — Judgment, vacating of. 

The appeal, was heard and decreed r.r paite 
on the 26th November 1906 by the High Court. On 
tha 22nd November 1906, the sole Appellant died, 
but thh fact was not brought to t)io notice of the 
Court. On tlie Uth December 1907 the Respon¬ 
dents applied, and obtained a rule .upon the legal 
representatives of the deceased Appellant to show 
cause why the judgment and decree of the High 
Court dated the 26th November 1906 should not bo 
vacated on the ground that the Appellant died 
four days before the hearing of the appeal and no 
order for substitution of the heirs of the Appellant 
was made Before the date of judgment. 

//«W—That the judgment and decree should be 
vacated and the appeal must abate. 

Bahu Sorat Chunder Basak for the Petitioner, 
Respondent in the appeal, 

Babu Soroshi Chum Mitra tor the Opposite Party, 
Appellant in the appeal. 

A. T. M. Buie made absolute. 


Civil Appellate Jurisdiction. Before Mitra, J. 
Appeals from Appellate Decree Nos. 617, 694 
TO 741 AND 829 TO 832 op 1906, PAHALWAN 
SINGH AND OTHERS, Appellants V. SECRETARY 
OF STATE FOR INDIA IN COUNCIL Res¬ 
pondent. Heard, 28th February 1908. Judg¬ 
ment, 12tb March 1908, 

Bengal Tenancy Act (VIII of 1885), sect. 104H and 
sub sec. (3) els. (e) and (g), lllA—Speeifie Relief 
Act (I.of 1877) see. 42.—’Limitation — Certijkate — 
Conclusive evidence—Publication of record. 

Village Rampore Dumra is a Government kkas 
raehal. In September 1902, a notification under 
sec. 101 sub-sec. (2) clause ((f)of the Bengal Tenancy 
Act was published* in the Local Official Gazette for 
its survey and record of rights with the object of 
the settlement of land revenue. The Cadastral 
Survey and the settlement proceedings were carried 
oil up till the month of August 1903. The Settle¬ 
ment Officer was Mr. Coupland and Babu Hem 
Chunder Chatterji was the assistant Settlement 
Officer In the District The latter was actually In 
charge and the settlement record was prepared by 
him. The record incorporating the Settlement Rent 
Roll as prescribed by sec. 104F sub-sec. (3) was 
finally published by him on the 22nd and 23rd Aug¬ 
ust 1903, according to the provisions contained 
in sec. 103A s^is-sec. (2), There was no evidence on 
the record to prove final publication In the village. 

The suit whicli gave rise to the appeals were insti¬ 
tuted by the tenants in occupation of the lands of 
village Rampore Dumra. They contested the correct¬ 
ness of the entries in the record of rights as to 
their status and they denied their liability to pay 
enhanced rents. They also alleged a custom or 
local usage entitling thorn to the whole of the wood 
of trees when felled down. .The suits were instituted 
on the 15tb April 1901, and after the expiration of 
the period of two months from the services of notices 
on the Defendant' under sec. 424 of the Code of 
Civil Procedure. 

On the 27th August 1903, Bhupendra Nath Gupta, 
a Revenue Officer, signed a certificate of final publi¬ 
cation which contained the following words: "Certi¬ 
fied that the record of rights of the above village 
(Rampore Dupira) was finally published under sec. 
T03A, (2) of the Bengal Tenancy Act III(B.C) 
of l885 as amended by Act III (B. C.) of 1898, on 
the 22Dd and 23rd August 1903. That record of 
rights is contained In this volume." Babu Bhupendra 
Nath, however, was not the Revenue Officer in charge 
of the Cadastral Survey and preparation and publica¬ 
tion of theiecord of rights of the village Rampore 
Durma. He was an assistant Settlement Officer 
under Mr. Coupland but he was empowered to per¬ 
form the functions of a Revenue Officer of a different 
district. The proper officer to sign the certificate 
was Babu Hera Chunder Chatterjee, On the 7tli 
September 1903, Babu Hem Chunder directed that 

107 



cvlil 


THE CALCUTTA WEEKLY NOTES, 


IVOL. XII 


tlie records of the settlement should be hied in the 
record room of tlie Collector, and he slcned this 
order for the Setllemant Officer. On 28rh .Septem¬ 
ber 1903, the tenants were summoned' to attend 
on 15th October for the purpose of receiving the 
Matians of their respective holdings. 

Held —That the suits come under sec. 104H, sub¬ 
sec. (3) clauses («) and (?) and even if they come under 
the more general sec. lllA, which must be read with 
sec. 42 of the Specific Relief Act, they would be 
barred under sec. 10411, sub-sec (2) if they were laid 
after the expiration of six months from the date of 
the certificate of final publication. The general rule 
of limlutlon applicable to suirs under sec. 42 of the 
Specific Relief Act is not applicable. 

Naswulla Hill v Amoiuddi (3 C. L. J. 133) 
referred to. 

There was no certificate of final publication signed 
by the Revenue Officer from the date of which the 
period of liiniratiou of 6 montlis cmdd bo edeukted. 

In applying the rules of limitation which forbid 
the trial of suits intended to discover tlie rights and 
liabilities of litig.rnts, the facts and formalities 
which are the bases of the smarting points for tlie 
calculation of time should be distinct and duly 
observed. Tlie bar of limitation to be sucessful 
must rest on solid foundation. Casin^l acts which 
were not evidently iniendtd to ouerate as a certificate 
of publication should not have the effect of such a 
certificate. 

The existence of a certificate is a couclnsive evi¬ 
dence of the publication of the record and tlie 
publication again is conclusive evidence that tiie 
record had been duly made. 

Babus Urmhdi Mukeiji and Oones Dult Singh for 
the Appellant. 

Hr. O'kinealy {Advocate Genet al) and Bahu Ram 
Chiitn HUia for the Respondent. 

A. T. M. Appeals decreed: Cases sent back. 


Civil Appellate Jurisdiction.’ Before Rampini and 
Sarfuddin, JJ. Appeal from Original Decree 
No. 61 OF 1907. BHOLA NATH DAS and 
ANOTHER, Appellant^ v. RAJA DURGAPROSAD 
..SINGII, Respondent. 11th March 1908. 

Permanent lease—Transfer of Property Act, (IV 
of 18S2), sec. 108, cl. (j), applicability of—Limitation 
Act {XV of 1877) Sch. II Arts. 110,116. 

. The appeal arose out of a suit brought to recover, 
with interest the minimum royalty due under a kabu- 
Hat, executed by the Defendant No. 1 In favour of 
the Plaintiff. 

The facts'of the case were as follows :— 

The Plahitiff was a zemindar, who was the owner 
of certain lands in which coal was found. He leased 
by a deed dated the I9th July 1899, certain sub-soil 
rights in the lands owned by him. The lease con¬ 
veyed a wo/co un mourasi tenure It was stipulated 
in the kihuliat executed by the Defendant No. 1 
tliat he was to pay a certain royalty for the raising 
of coal. Defendant No, 2 was assignee of the Inter¬ 
est of the Defendant No. 1, 

The Court below fcaind in favour of tlie Plaintiff. 
The Defendants appealed to the High Court. 

Held —Under sec. 108 cl. (;) of the Transfer of 
Property Act, the lessee is liable even if he transfers 
his light. The said clause of the said section ap¬ 
plies to cases of permonent rights, in the absence of 
contract or loual usage to the contrary... 

An. IIG and not 110 of Sch. II of the Limitation 
Act applip.s to a suit brought for the recovery of 
royal.'y, '■ 

Raniqunoe Coal Association v, Jadu Nath Ghose, 

I. L, R. 19 Cal. 489 followed. 

Babus Shib Chunder Palit and Uera Lai Sanyal 
for the Appellants. 

Dr. Rash Behary Qhose and Bnbu Golap Chunder 
Sarkar for the Respondent. 

A. T. M. Appeal dismissed. 
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PRI7Y COUNCIL. 


fA ppeal frou, Bengal.] 


tiORD MaCNAGHTEN. 
Bord Atkinson. 

Sir Andrew Sooblb. 
Sir Arthur Wilson. 
1908. 

4, February. 


Chhattrapat 
Singh Ddgar, 
Appellant, 

V. 

[MaBARAJ BABADUft 
Singh, and anr, 
Respondents. 


Land Registration Act ( VII B. C, of 1876) 
— Co-trustee, application hy, for registration 
Refusal hy the Revenue authontiesv-Civil 
Court's authority to direct registration — Suit, 
maintainability of—Declaration of right to 
possession. 


Where Plaintiff's application for the 
registration of his name as a co-ttustee, 
under the Land 'Registration Act tuns 
refused hy the Revenue authorities, 

Held —That a Civil Court is not com¬ 
petent to direct the qction tf the Revenue 
authorities under the Land Registration 
Act, and a suit brought by the Plaintif 
with the object of obtaining an order /»om 
the Court which would biing about a 
re consideration of the order passed by the 
Revenue authoi ities so as to obtain the 
registration of the Plaintiff's name as a 
co-iruslee is not maintainable. 


Held, further, on the construction of a 
'compi omise decree on the basis of which 
the suit teas brought, that the Plaintiff 
was not entitled to a declaration of his 
right to the possession of the trust pro¬ 
perty jointly with the Defendant—this 
order, however, not affecting the »ight of 
the Plaintiff or any one else to take action 
in the case of any malversation by the 
Defendant. 

Appeal from a decree of the High 
Court of Judicature at Fort William 
in Bengal, dated Ist February 1904, re- 
yereing a decree of the Court of the Sub¬ 


ordinate Judge of Dinajpur, dated 22nd 
December 1899, and dismissing the Ap¬ 
pellant’s suit. 

On 17th December 1866, a lady called 
Mahatap Kumari Bibi, the paternal grand¬ 
mother of the Appellant and the first Res¬ 
pondent, executed a Will. After making 
various devises and bequests of other 
portions of her property she devised the 
property in suit " an 8 anna share of lot 
Sankarpur, Mahal No. 76 on the rent 
roll of the Colleclorate ” to trustees in 
trust to “spend the amount of profit 
thereof annually at Sidbayaohaljl and for 
the purpose of entertaining our castemen, 
for reparation of temples, .fee., and for 
other good acts.” By that Will she ap¬ 
pointed her two sons, Ral Lachmlpat 
Singh Bahadur, and Rai Dhanpat Sln^ 
Bahadur, thq fathers of the Appellant 
and of the first Respondent respectively, 
trustees, along with 5 others. Mahatap 
Kumari Bibl died in August 1894. In 
the Collector’s Registers, on the death of 
Mahatap Kumari Bibl, the names of both 
her sons, Lachmipat and Dhanpat Singh, 
were entered in her place in regard to 
the said property with the following re¬ 
mark. “These two persons are interest, 
ed (in the properties) as trustees in an 
8 anna share under a Wil} of their 
mother to perform religious acts.” 

On 24th May 1886, Lachmipat Singh 
died. Thereafter his son Chhattrapat 
Singh Dugar^ the Appellant, applied to 
'have his name entered in the Revenue 
Registers in place of his deceased father. 
That application was granted by the 
Deputy Collector bub was rejected on 
appeal by the then Collector of Dinajpur. 

On 23rd May 1892, the Appellant in¬ 
stituted a suit (No. 445 of 1892), against 
bis uncle Dhanpat Singh in the Court of 
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the Subordinate Judge of Murebldabad 
for an account for administration of their 
mother’s property and for a declaration in 
regard to the rights of the parties under 
her Will. That suit ended in a compro¬ 
mise effected on 24th March 1893 which 
provided inter alia as follows:— 

“ According to the Will of the late 
Mahatap Kumari Blbi, the paternal grand¬ 
mother of the Plaintiffs and mother of 
the Defendant, an 8* anna share of lot 
No. 76 Sankarpur has been dedicated to 
religious purposes, and in respect of the 
same the names of both of us «.r., of 
the Plaintiff and Defendant shall be and 
shall continue to remain registered as 
trustees. The said property shall remain 
ifi possession of the Defendant; and the 
Defendant sbali have the charge of col¬ 
lecting rents for the'.eame, institute suits 
and do everything in respect thereof; and 
I, the Plaintiff, Chhattrapat Singh, wili get 
from the Defendant the total amount of 
Rs. 1,200 (twelve hundred) a year out of 
the profits thereof; and with the same I 
shall continue to defray the expenses on 
account of the temple of the God Blmal- 
nathji, and of the temple Dadaji of the 
Sadabrata (charitable establishment for 
entertainment of mendicants) at Balucbar 
and other purposes. After deduction of 
the said amount of Rs. 1,200, the re¬ 
maining amount of profits shall be used 
by the Defendant in defraying expenses 
for dharamaealat and sadabratae, and at. 
Sidhyachalji, Bhagulpur, Calcutta, Azim- 
gunj, &o. Besides the lot 76 Sankarpur 
the name of the Defendant will remain 
registered as trustee in respect of other 
properties, and they shall remain under 
the supervision of the Defendant, 

"In the absence of the Plaintiff, his 


heirs, and in the absence of the Defend¬ 
ant, his heirs, who will remain in com- 
mensality with him, will become trustees 
like them respectively. On getting the 
amounts of profits in the manner afore¬ 
said, they and their heirs in succession 
shall continue to maintain the aforesaid 
religious acts, regularly, as aforesaid in 
due order. If any of the parties do not 
spend the money, that will have been ob¬ 
tained for the prescribed purposes and 
appropriate the said money, be will be¬ 
come personally liable for the said money 
and the other party on performing the 
said acts will realize the same ; and ex¬ 
cept that, none of the two parties shall 
be able to advance any claim for account 
against the other in future.” 

On 24th March 1893 a decree was 
made in accdrdance with that compro¬ 
mise. 

In April 1896, the Appellant filed a 
petition for registration of his name joint¬ 
ly with the name of Dhanpat Singh in 
the registration department of the Col- 
lectorate of Dinajpur under the provi¬ 
sions of the Land Registration Act (VII 
of 1876 B. C.) but on 26th June 1897, 
on objections taken by the first Respon¬ 
dent who had succeeded bis father Dban- 

« 

pat Singh as his heir, that petition was 
rejected, the Deputy Collector holding 
that phrase “ registration of name ” in 
the above mentioned compromise meant 
some registration " other than the regia-. 
tratlon under Act VII of 1876.” On ap¬ 
peal the Collector confirmed that order 
on 24th July 1897. On 1st July 1898 
the Appellant Instituted a suit against 
the Respondents in the Court of the 
Subordinate Judge of Dinajpur to re¬ 
cover from them the sum of Rs. 4,100 
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alleged to be •due as arrears of the 
amount payable under the oomprUmise 
and decree in suit No. 445 of 1892. A 
decree was made in favour of the Appel¬ 
lant. 

On 7th July 1898, the Appellant In¬ 
stituted the present suit In the Court 
of the Subordinate Judge fit Dinajpur 
against the Respondents representing the 
estate of Dhanpat Singh. The .plaint 
after reciting the facts above mentioned 
alleged that the five persons appointed 
as trustees by Mahatap Kumari Bibi 
with her two sons having relinquished 
their office as executors and trustees, 
Dhanpat Singh was managing the estate 
as a trustee ; that according to the Will 
dated 17th December 1866 and to the 
decision in the terms of the compromise 
in, suit No. 445 of 1892 the Appellant 
was entitled to possession of the Mahal 
Sankarpur as a trustee thereof jointly 
with Dhanpat Singh in his life time, 
and since his death, wjth his son the 
first Respondent; that it was Improper 
for the Deputy Collector to reject the 
Appellant’s petition for registration of 
the name of the Appellant, to hold that 
by the words “registration of name” 
contained in‘the compromise, the regis¬ 
tration of name under Act VII of 1876 
was not understood ; and that thereby 
the Appellant’s right and interest in the 
said trust property had been affected. 
The Appellant prayed for the following 
reliefs:— 

“That the Court may be pleased to 
pass a decree, declaring the Plaintiff’s 
right and possession in the 8 annas share 
of the said Mahal, • lot Sankarpur, as 
trustee thereof with the Defendant after 
determining same. 


" The Court may be pleased to hold 
the permission given for registration of 
name on the petition of the aboveinen- 
tloned solehnatna, made in the Court of 
the Subordinate Judge of Murshidabad, 
and in. the decree passed in terms thereof 
as [permission for;] the registration of 
name according to the Registration Act 
VII of 1876 of the Bengal Council, and 
to pass a decree declaring the same. 

The Respondents in their written state* 
ment pleaded inter alia that Lacbmipat 
Singh, father of the Appellant, virtually 
renounced his trusteeship, and that the 
property in suit ever since then and for 
upwards of 12 years before the suit, had 
been in the sole possession of the father 
of the first Respondent, that the Appel¬ 
lant never having l^ad possession of the 
mahal, could, not have a declaration of 
bis possession and title to the same, nor 
could be have a declaration as to the 
registration of bis name under the Land 
Registration Act, as contended, with 
reference to the terms of the compromise ; 
that the Respondents were not bound 
by the compromise, and that the father 
of the Appellant having renounced his 
trusteeship in his lifetime, the Appellant 
could not be held to be a trustee in his 
place. Of the 12 issues framed it is 
necessary to mention here only the 
following:— 

6 th. “ With what object and intention 
was the 'Namjari’ used in the petition of 
compromise and decree in suit No. 445 
of 1892, of the Subordinate Judge’s 
Court at Murshidabad, and what is the 
meaning of that word in the same ? 

7tb. “Whether the Plaintiff had any 
right to have his name registered in 
the Dinajpur Colleotorate as a trustee 
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for the 8 annas share of lot Sankarpur 
bearing touzl No. 76? 

8 th. “ Whether the Plaintifif is in pos¬ 
session of tlie property ? If not, can his 
name be registered ? 

9th. “To what relief, if any, will the 
Plaintifif be entitled ?“ On 22ud December 
1899 the Subordinate Judge delivered 
his judgment. He decided nearly all the 
issues in favour of the Appellant and 
made a decree in his favour in the terms 
following :— 

“It is ordered that the suit be decreed 
with costs in the presence of both the 
parties; that the Plaintifif’s right to the 
disputed property as co-trustee jointly 
Vvith the Defendant be declared; that 
the Plaintifif has right to get from the 
Defendant Re. 1,200 annually from the 
profits of the said property, and that it 
be declared that the Plalntifi' should 
have possession only in that right; that 
it be further determined that the clause, 
‘The Plalntifl’s name will be registered 
as a trustee in respect thereof and will 
continue to remain so ’ in the solehmmi 
means that the Plaintifif’s name will bo 
registered in respect of the mabai in 
dispute under the provisions of Act Vll 
of 1876 of the Bengal Council.” 

Against that decree the Respondents 
appealed to the High Court of Judicature 
at Fort William in Bengal. The High 
Court delivered its judgment on 1st Feb¬ 
ruary 1904 and decided that the Civil 
Court was not competent to direct the 
action of the revenue authorities under 
the Land Registration Act, and that 
the Appellant was not entitled in any 
way to bring the present suit. In the 
'result the High Court set aside the 
decree of the Subordinate Judge and 


dismissed the Appellant's suit with costs 
in both Courts. The High Court gave 
for its decision the following reasons, 
which were approved and adopted by 
•their Lordships of the Privy Council 
in upholding the decree of the High 
Court. 

“ The present suit is really to obtain 
an order from this Court which would 
bring about a re-consideration of the 
order passed by the revenue authorities 
so as to obtain the registration of the 
name of Chhattrapat as a co-trustee with 
that of Dhanapat. 

“ We may first of all observe, and this 
is admitted by both the learned pleaders 
who have appeared in the present case, 
that even if we were inclined to hold in 
favour of th^ Plaintififs we are not com¬ 
petent to direct the action of the revenue 
authorities under the Land Registration 
Act. The prayer lu the suit is also for 
a declaratory order in respect of the 
Plalntifil’s right of possession in this pro¬ 
perty as trustee together with the De¬ 
fendant. 

“The Subordinate Judge decreed the 
Pialntifif’s suit. He declared the Plain¬ 
tiff’s right in the disputed property as 
a trustee jointly with the Defendant and 
also that the Plaintiff had a right to get 
from the Defendant Rs. 1,200, annually, 
from the profits of Sankarpur that the 
Plaintiff should have possession of that 
property only as co-trustee, and he fur¬ 
ther found, for the purposes of the soleh- 
nama, that the Plaintiff’s claim should 
be registered in respect of the mahal in 
dispute under the Bengal Land Regis¬ 
tration Act. Now, in regard to the terms 
of the solehnama, we have no doubt it 
was intended that the management of 
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Sankarpur should odbtinue entirely in 
the hands of Dhanapat, for it ia pro¬ 
vided that he should have possession and 
management of the property, and it also 
provided, apparently on an estimate of 
the probable assets that Chbattrapat 
should receive payment of Ks. 1,200 
annually. So fatr, thei:efoi;{e, there was 
no intention in either of the parties that 
there should be any interference with 
the rights that Dhanapat had hitherto 
exercised during the lifetime of Luchml- 
pat up to the time of the compromise. 
The terms of the deed in regard to the 
registration of the Plaintiff’s name as 
co-trustee have .given rise to the dispute 
between the parties. 

“ It seems to us that what was really 
in contemplation was t^at the rights of 
co-trustee which were given by the Will 
to Lucbmlpat, the Plaintiff’s father and 
descended to him by Inheritance in the 
same way as the Defendant has inherited 
the rights of Dhanapat should be pre¬ 
served by some recognition of the oppo¬ 
site party so as not to interfere with any 
right of Chhattrapat’s heirs or of his own, 
should it be necessary at any time to 
assert the same. It Is not for us to 
consider what the effect of the refusal 
of the revenue authorities to register 
Chhattrapat's name under the Land Regis¬ 
tration Act would be, nor have we any 
authority, as has been already pointed 
out, to direct, if we wore so inclined, 
that the revenue authdrlties should so 
register him on their records. It is suffi¬ 
cient for us to state in the present ease 
that the deed contemplated that there 
should be no interference with any act 
of Dhanapat and, therefore, of Dhana- 
pat’s heirs in the management of the 


property. • We do not, of course, mean to 
say that this should restrain the Plaintiff, 
or any one else from taking any action 
in the case of any malversation. But 
it clearly contemplated that there should 
be no Interference with the legitimate 
exercise of duties as manager of Sankar- 
pur. There was no necessity for the 
Subordinate Judge to declare the Plain¬ 
tiff’s right to receive an annual allowance 
of Rs. 1,200 out of the property, seeing, 
as we are Informed, that the Plaintiff 
simultaneously with the present suit, has 
brought a suit also for the arrears of this 
allowance which accrued due for some 
years past and has obtained a decree. 

“The result, therefore, is that, in our 
opinion, the Plaintiff is not entitled* in 
any way to bring the present suit for 
which no sufficieut* grounds exist. The 
decree of tlfe lower Court will, therefore, 
be set aside, and the suit dismissed with 
costs in both Courts.” 

The Appellant, thereupon, preferred 
the present appeal to His Majesty in 
Council. 

3fr. J^oss for the Appellant.—The High 
Court misconceived the nature of the 
suit and failed to correctly interpret the 
terms of the compromise and the decree 
dated 24th March 1893 founded thereon. 
That Court erred in holding that no 
sufficient grounds existed for the suit 
and that tjie Appellant was not entitled 
to bring it. The Appellant was entitled 
to the relief claimed in the plaint. The 
decree of the Subordinate Judge grant¬ 
ing the Appellant that relief was right. 
The High Court set aside that decree on 
insufficient grounds. 

Mr. DtOruyihw for the Respondents 
was not called. 
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Their Lordships’ Judgment was deli¬ 
vered by 

Lord Macnaghten. —Their Lordships 
do not think it necessary to call upon 
the Respondents. They concur in the 
reasons stated, in the judgment of the 
High Court. 

Their Lordships will humbly advise 
His Majesty that this appeal ought to be 
dismissed. The Appellant will pay the 
costs of it. 

Solicitor : Mr. G. C, Farr for the Ap¬ 
pellant. 

Solicitors; i/egsrs. T, L. Wihon tfe Co. 
for the Respondents. 

Appeal dismissed with costs. 

‘ lORDINARY ORIGINAL CIVIL 
JURISDICTION.! 

Suit No. 373 of 1907. 

F'letchkr, J. 'I Kedarnath Mondal 
1907. I r. 

18, December, j Gonbsh Chandra Adak. 

Inventions and Designs Act {V of 1S8S) 
■—Sec. 4 , (0) and (10) — “District” and “Dis¬ 
trict Court” meanings of— “ District Court,” 
if it includes High Court in its Original 
Jurisdiction — Sec. 29 (3),, (S) and {If) bars cer¬ 
tain defences to an action — Secs. 30 and 31 
—Application for a rule to a High Court — 
Procedure—Intention of legislature. 

The expression “ District Court,” as used 
in sec. 29 (1) of the Inventions and De¬ 
signs Act {Act V of 1888) includes High 
Court in the exercise of its Ordinary 
Original Civil Jurisdiction, under sec. 4 
(1) of that Act. 

The legislature intended that objections 
indicated in see. 29 (2), (3) and {4) should 
not be allowed to he raised in defence to 
an action for the infringement of on 
exclusive privilege acquired under Part. I 


of the Act but mult be xaised under the 
provisions of secs. 30 and 31 of the Act, 
by applying to a High Court for a rule 
to show cause why the Court ^should not 
declare that the exclusive privilege so 
acquired had not been so acquired, by 
reason of the objections mentioned in the 
two latter sections. 

This was a suit instituted by the Plain¬ 
tiff to restrain the Defendant from Infring 
Ing the specification filed by the former 
on the 29th September 1906 under sec. 8 
of the Inventions and Designs Act (V 
of 1888) regarding a hand wheel Boomer 
Press, for pressing loose jute into bales. 
The Defendant filed a Written statement 
in which he raised, amongst others, de¬ 
fences to the action of the nature men¬ 
tioned In sub-epcs. 3 and 4 of sec. 29 of 
the Act. 

Mr. A. Chaudhuri (with him, Messrs, 
B. Chakravarti, L. P, E. Pugh, and B. 
K. Lahiri) for the Plaintiff, urged that 
both under the provisions of the old Act 
(Act XV of 1859) as also under sec. 29 
(2), (3) and (4) of the new Act (V of 
1888), the Defendant was not entitled 
to raise, in this action, the defence of the 
nature he purported to do. 

Mr. Knight (with him, "Mr, Stokes) 
for the Defendant, raised the point that 
sec. 29 of the Act applied only to suits 
filed in a " District Court,” that the 
. expression did not include High Court, 
and that, consequently, the restrictions 
to defence mentioned in that section did 
not apply to this case. 

The Judgment OF THE Court allowing 
the Plaintifi's contenUon is as follows:— 

Fletcher, J.—This is a suit brought 
by the inventor against the Defendant 
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to lestrain the infringement of an exclu¬ 
sive right of invention under the Inven¬ 
tions and Designs Act. 

The Defendant in his defence has 
raised several defences as follows:— 

(1) . That the alleged invention at thS 
date of the specification was not a new 
invention. 

(2) . That the Plaintiffs are not the 
inventors thereof. 

(3) . That the specification does not 
fulfil the requirements of part I of the 
Act. 

(4) . That the parts and materials are 
not new and that the new parts are dis¬ 
tinguished from the old. 

(5) . That the invention was publicly 
used in British India. 

(6) . That the Invention has been 
publicly sold and usqd in British India. 

Jn opening his case, Mr, Chaudhuti 
raised an extremely novel point. That 
is, in my opinion, well founded. It arises 
in this way. 

Sec. 4 sub-sec. 9 of the Invention and 
Designs Act of 1888 says that a District 
Court has the meaning assigned to that 
expression by the Code of Civil Pocedure. 
Now let us look at the interpretation in 
’clause 2 of the Code of Civil Procedure. 
It says:—" district " means the local 
limits of the jurisdiction of the principal 
Civil Court of original jurisdiction (here¬ 
in after called a District Court) and 
includes the local limits of the Ordinary 
Original Civil Jurisdiction of a High Court 
and then it says that “ every Court of 
a grade Inferior to that of a District 
Court and every Court of Small Causes 
shall for the purposes of this Code be 
deemed to be Subordinate to the High 
Court and the District Court." Now, a 


Procedure means the highest civil court 
of appeal. In my opinion, when a High 
Court exercises its ordinary Original Civil 
Jurisdiction, it comes within the defini¬ 
tion of a District Court as contained in 
the Civil Procedure Code. ‘ 

Then going back*to the Inventions and 
Designs Act, sec. 4 sub-sec. 10 defines 
a High Court and gives it the same 
meaning as is assigned to it by the 
Criminal Procedure Code in reference 
to proceedings against European British 
subjects. That simply means the High 
Court of Judicature at Fort William in 
the present case. 

Then, sec. 29 of the Act enacts that 
“an Inventor may institute a suit In th*e 
District Courji against any person who, 
during the continuance of an exclusive 
privilege acquired by him under this part 
in respect of an invention, makes, sells or 
uses the invention without his license, 
or counterfeits or Imitates it." Then it 
goes on to limit the defence in such a 
suit. Sub-sec. 2 says: “The suit shall 
not be defended upon the grounds of any 
defect or insufficiency of tlie specification 
of the invention, or upon the grounds that 
the original or any subsequent application 
rela|;ing to the invention or the original 
or any amended specification, contains a 
wilful or fraudulent misstatement, or upon 
the ground that the invention is of no 
•utility.” Sub-sec. 3 provides that:—Nor 
shall it be defended upon the ground 
that the Plaintiff was not the inventor, 
unless the Defendant shows that he him¬ 
self is the actual inventor or has obtained 
from the actual Inventor a right to make, 
sell or use the Invention, or to counter¬ 
feit or imitate it, as the case may be." 
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Sub-seo. 4 provides that " nor shall It be 
defended upon the ground that the Inven¬ 
tion was not new, unless the Defendant 
or some person through whom he claims, 
has, before the date of the delivery or 
receipt of the application for leave to 
file the specification, publicly or actually 
used In some parts of British India or of 
the United Kingdom the invention or 
that part of it with respect to which the 
exclusive privilege is alleged to have been 
Infringed.” 

Then, under sec. 30, It Is provided that 
“ any person may apply to a High Court 
(that is as defined in sub-sec. 10 of sec. 4) 
for a rule to show cause why the Court 
should not declare that an exclusive pri¬ 
vilege in respect of an Invention to be 
specified in the rule has not been acquir¬ 
ed under part I of the Act by reason of 
all or any of the defences that are shut 
out under sec. 29. The sections are not 
very skilfully or accurately drawn, but, I 
think, on the whole, that the legislature 
Intended that these defences should not 
be raised In an action for infringement 
of an exclusive privilege but must be 
raised under secs. 30 and 31 when the 
various objections mentioned before fail. 
It follows-that the Defendants cannot 
raise these defences in this suit. How¬ 
ever Mr. Knight applies for a rule under 
sec. 30. He Is entitled to a rule in the 
matter and to raise therein all the defen¬ 
ces specified in his written statement. 

I adjourn the case * to come on with 
the rule which will raise the defences 
contained in the written statement and 

• Rkporter’s Notr.— The rule was made ab¬ 
solute, and this suit was eventually dismissed 
with costa by His Lordship on the I7th February 
1908. 


the suit will stand over till a fortnight 

f 

after the Christmas vacation. 

I will reserve the costs of to day. 
Mttirt. T. H. Wihon c6 Co.f Attorneys 
for the Plaintiff. 

Mesin. Pugh & Co , Attorneys for the 
Defendant. 

P. R. C. 

[CIVIL REVISIONAL JURISDIOITION.] 


Maclean, C. J. 
CoxE, J. 


Role No. 2353 of 1907. 

S. M. Shiladati Debi, 
Petitioner, 


Mr. M. V. Roderioues, 

3, January. 

Bengal Tenancy Act (VIII of 1S85), sec. 
15.1— Value of s\dl-~ Withdrawal of portion 
of claim—Transfer of oficer specially em¬ 
powered—Power, if ceases. 


Where in a suit for rent the claim ori¬ 
ginally made exceeded Rs. 50 but when 
the suit came on for trial the claim was 
reduced to Rs. ?'-8, a certain portion of 
the claim having been withdrawn. 

Held— That for the purpose of an ap¬ 
peal under sec. 153 of the Bengal Tenancy 
Act the amount claimed in the suit should 
be considered to be less than Rs. 50. 


When a Munsif is empowered to exercise 
final jurisdiction under sec. 153, he does 
not cease to have the power by reason of his 
transfer from the station. 

This was a rule granted on the 29th of 
July 1907, against an order of Mr. P; 
Roe, District .Judge of Zillah Hughli, 
dated the 25th of April 1907, allowing 
the rent appeal preferred against the 
decree of Babu Atul Chandra Ghosh, 
Munsif, let Court Hughli, dated the 20th 
of December 1906 (which dismissed the 
rent suit) and decreeing the said suit, 
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The facts of the case material to this 
report are stated in*the judgment. 

Babu Monmotha Nath Mukerjee for the 
Petitioner. • 

Dr, Bash Behari Ohosh and Babu 
Atulya Churn Bose for the Opposite 
Party. 

The Judgment of xhk CodSt was as 
follows:— 

Maclean, C. J.—This is an application 
under sec. 622 of the Code of Civil Pro¬ 
cedure, in which a rule has been granted, 
and the object of the rule Is to have 
the decree of the District Judge of 
Hughll dated the 10th of May 1907, set 
aside on the ground that he had no juris¬ 
diction to pass such a decree. 

The suit was one for rent, and origi¬ 
nally it was for a sum amounting to 
R3.*117-C; but when the matter came 
on for trial in the Munsif’s Court, the 
Plaintiff put in a petition withdrawing 
his claim to certain Increased rent on the 
ground of alteration of ajrea and asking 
for leave to bring a first suit for that; 
and, that application apparently was 
granted, the result of which was to reduce 
his claim, in the present suit to sue 
for rent, amounting only to Rs. 7-8, The 
Muuslf held that the relationship of land¬ 
lord and tenant did not exist, and dis¬ 
missed the suit. Then there was an 
appeal to the District Judge; and the 
District Judge took the view, notwith¬ 
standing the objection of the Defendant, 
that he could entertain the appeal, on 
the ground that the question in appeal 
involved a right to receive rent. The 
question really was whether the relation¬ 
ship of landlord and tenant existed; but 
the District Judge dealt with the case, 


as I have said, upon another footing, 
which I think' is not well founded. 

It is now urged before us that the 
District Judge had no jurisdiotion to deal 
with the matter, having regard to the 
language of sec. 153 of the Bengal 
Tenancy.Act. I think it Is quite clear 
that the decree passed by the Munsif in 
this case did not “ decide any question 
relating to title to land or to some in¬ 
terests in land as between parties hav¬ 
ing conflicting claims thereto, or a ques¬ 
tion of a right to enhance or vary the 
rent of a tenant, or a question of the 
amount of rent annually payable by a 
tenant.” It only decided the question 
of whether or not the relationship of land¬ 
lord and tenant existed. Primd facie^ 
no appeal would lie. No attempt has 
been made by*the opposite party on this 
application to support the view of the 
District Judge on the grounds stated by 
him. But two points have been taken ; 
fit St, it is urged that the amount claimed 
In the suit exceeded Rs. 50. I have 
stated the facts. No doubt, the original 
claim was more than fifty-rupees, but 
when the suit came on for t|;ial, the claim 
was reduced to Rs. 7 8. I think the con¬ 
sequence would be a little dangerous if 
we were to accept the Plaintiff’s argu¬ 
ment’ and say, In the circumstances such 
as these, that the claim exceeded fifty 
rupees. 

. Then, another point was taken, namely, 
whether the Munsif, who was a Munsif 
of Hughli when he tried this suit, was 
specially empowered by the local Govern¬ 
ment to exercise final jurisdiotion under 
sec. 153 of the Bengal Tenancy Act. 
What happened is this. On the Slat of 
July 1896, this gentleman, who waa then 

57 
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a Muiislf of Baruipur, was specially em¬ 
powered to exercise final jurisdiction under 
sec. 153 (b) of the Bengal Tenancy Act; 
but after that power had been conferred 
upon him he was transferred to Huglill. 
It is contended that he could not after 
his transfer to llughll exercise the power 
which had been conferred upon him when 
he was a Muusif of Baruipur, and that 
fresh power ought to have been speci¬ 
ally conferred upon him. I understand 
that for many years the practice has 
boon in such and similar cases not to 
confer any fresh power and that it has 
always been regarded that the power 
having once boon conferred, remains, 
vested in the .Tudicial Officer in question, 
notwithstanding he has been transferred 
from one district to another. It is very 
difficult for us, considering that many 
decisions have iindoubtc'dly bren ])assed 
upon tliis view Vi Inch has fjeen held hr 
very many 3 ’ea’‘s, now to interfere. I am 
bound to say, speaking for myself, that 
looking at the language of sub-sec. (h) of 
sec. 153, there is nothing in it to suggest 
that, when a Judicial Officer has once 
been specially empowered by the Local 
Government to exercise final jurisdiction 
under the section, that power determines 
because he is transferred to another dis¬ 
trict, or that any necessity exists thkt lie 
should again be specially empowered, by 
reason of such transfer. 

For these reasons, I tidnk tlio rule 
must be made absolute with costs, hear¬ 
ing fee two gold mohurs. 

CoxB, J.—I agree. 

S,' C. S, little marie absolute. 


[CIVIL REVISIONAL JURISDICTION.] 

Rule No. 2761 of 1907. 

Nadib Chand Shaha, 
Mitra, J. Petitioner, 

Caspersz, j. 

1907. Mr. Wood, Agent, 

28, November. Assam Bengal Ry., 

Opposite Party. 

Indian Railways Act {IX of 1890), sec. 
14 O—' May” means —Notice of 

claim under sec. 77 on whom to be served — 
Service on Trafjic Manager insufficient. 

The word "■may” in sec, IJ^O of the 
Railivays Act means “ must," and a notice 
of claim under sec. 77 of the Act for 
short delivery of gogds must be served, 
when the raihoay is administered by a 
railway company, on the agent in India 
of the tailwag company. 

t 

The Kast Indian Railway Company v. 
Jinn MULL (1), The Skcbetary of .State 
FUR India in Council v. Dip Chand 
I’oDDAR (3), Great Indian Peninsular 
Ky. V. Chandra Bai (5) approved. 

Perianan Chetti V. The South Indian 
Ry, (4) disapproved. 

Service of notice on the Traffic Manager 
was insufficient. 

This was a rule granted on the 26th of 
August 1907, against the judgment and 
decree of Babu Hem Cbunder Mukerjee, 
Subordinate Judge of Zillab Chittagong, 
passed in the exercise of his powers of a 
Court of Small Causes and dated tfle 
19th of June .1907. 

The facts of the case are fully set out 
in the judgment. 

0) I. L. R. 26 Bom. 669 (1902), 

(3) I. L. R. 24 Cfil. 306 (1890). 

(4) I. L. R. 22 Mad. 137 (1898). 

(C.) IJL. R. 28 All. 5C2 (1906). 
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Babu Sarat Chandra *Basak for the 
Petitioner. ♦ 

Mr. Garth and Babu Joy Oopal Ohosha 
for the Opposite Party. 

The Judgment of the Court was as 
follows:— 

This is an application it} a ^uib insti¬ 
tuted in the Court of Small Causes at 
Chittagong by the PlaintlCF for recovery 
of damages from the Assam Bengal Rail¬ 
way Company for short delivery, on 
different dates, of goods carried by the 
Railway Company under risk notes. 

The plaint is extremely imperfect. It 
does not state the date or dates on which 
the notices of non-dellvory were given to 
the defendant; it does not also state to 
whom the notices wore given and when 
and how they were sSrved. The plaint 
is also silent as to the dates when the 
delivery in each case was expected. 

The Defendant who is the agent of the 
Assam Bengal Railway Company denied 
the receipt of proper notices and also 
denied the liability of the company even 
if the notices were duly served. 

The learned Small Cause Court Judge 
cAme to the conclusion that the alleged 
notices of claim were insufficient, they 
admittedly having been served on the 
Traffic Manager and not on the agent of 
the Railway Company. 

The main question argued before us 
in this rule is whether the notice to the 
Traffic Manager was a sufficient compli¬ 
ance with the provisions of secs. 77 and 
140 of Act IX (I. C.)of 1890, the Indian 
Railways Act. 

Sec. 77 of the act requires that before 
a person can sue fur refund for loss 


or non-dellvefy of goods or for short 
delivery, he must prefer in writing a 
claim within six months from the due 
date of delivery by the Railway Company. 

^Sec. 140 speaks of the mode of service 
of notices^ and the person tq whom the 
notices are to be directed. It says “ any 
notice or other document required or au¬ 
thorised by this act to be served on a Rail¬ 
way administration may be served, in the 
case of a Railway administered by the 
(jrovernmout or a Native State, on the 
manager and, in the case of a Railway 
administered by a Railway Company, on 
the agent in India of the Railway Com¬ 
pany.” The present case is one of a 
Railway Company not administered by 
Government or any Native State; and 
the section requires that tlie notice shall 
be served on the agent m India. Admit¬ 
tedly the notice or notices in this case 
were served on the Traffic Manager. 

The authorities in this Court as well 
as in the Bombay High Court are to the 
effect that the service of notice under 
sec. 77 of the Act must, in order to be 
effective, be served in the form and 
manner Indicated in the act Itself, t.e., 
sec. 140 of the act. In the case of The 
East Indian Jiailioay Company’ v. Jeth- 
mull 'Ramanund (1), Mr. Justice Tyabji 
held that sec. 140 of the Act was merely 
an enabling section and that the service 
of notice on the Traffic Superintendent 
or a person of that character would be 
sufficient, The Court of appeal, however, 
consisting of Jenkins, C. J. and Crowe, J. 
held that the formalities acquired by 
the legislature could not be dispensed 
with and they came to the conclusion 
that a notice in strict accordance with the 

(1) I. L. R. 'M Boiji. 
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provlaions of the Act must be served 
before an action could be brought. The 
learned Judges were of opinion that the 
fact that the East Indian llailway Com¬ 
pany knew of the claim of the Plaintiff 
and that intimation of the notice which 
in that case was .served on the Bengal 
Nagpur Railway Company had been given 
to the East Indian Railway Company 
were not sufficient; and they followed the 
decision of that Court in Oanga Persad 
V. The Agent, Bengal North Western Rail¬ 
way Company (2). 

In the case of The Secretary of State 
for India in Council v. Dipchand Poddar 

(3), this Court held that sec. 77 of the 
Railways Act required that the claim 
should be preferred to the Railway ad¬ 
ministration and that the words Railway 
administration mean, having regard to 
the provisions of sec. 3 of the Act, the 
manager in the case of a State Railway 
and that the service of notice to the Traffic 
Manager was not sufficient. The case of 
The Secretaty of State for India in Coun¬ 
cil V. Dipchand (3) was one against a 
State Railwfiy, but the principle of cons¬ 
truction adopted by this Court was that 
the directions in sec. 140 must be strictly 
followed and the word “ may ” in that 
section must be construed as meaning 
“ must ” if a Plaintiff desire to make a 
claim. 

Similar interpretation has been put on 
similar clauses in other enactments in 
which directions are given that notices 
should be served on a particular person 
in a particular manner. The case of 
notices under sec. 424 C. P. C. on the 
Secretary of State for India in Council 


may be cited as an < illustration of this 
principle of construction. 

We cannot agree with Tyabji, J., or 

f 

the learned Judges of the Madras High 
Court who decided the case of Perianan 
Chetti v. The South Indian Railway Com¬ 
pany (4), in the view they have taken 
as to the' effect of the word "may” in 
sec-, 140. In our opinion, the word 
"may "in this section means that, if a 
Plaintiff is desirous of serving an effec¬ 
tive notice of claim the notice must be 
directed to the manager or agent as the 
case may be. This is also the view taken 
in Great Indian Peninsular Railway v. 
Chandra Bai (5), in which all the earlier 
cases have been cited and followed. 

We are, therefore, of opinion that the 
judgment of the Small Cause Court Judge 
is correct and that this rule must be 
discharged. 

The learned Vakil for the Petitioner, 
has contended that the case should be 
sent back to the lower Court for a find¬ 
ing on the question whether the Traffic 
Manager was authorised by the agent of 
the Assam Bengal Railway Company to 
receive notices, but the question does not 
arise on the pleadings and there is no 
evidence in the record on the point. 

The rule is accordingly discharged 
with costs, five gold mohurs. 

N. G. Rule discharged. 

(4) I. L. R. 22 Mad. 137 (1898). 

(6) I. L. R. 28 All. 652 (1006). 


(2) H. C. Ky. Ca.s. 82. 

(S) 1. L R. 24 Cal. 606 (1896). 
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[CIVIL APPELLATE JUBISDICTION.] 

Appeal ?rom Order 


No. 83 OP 1907. 


Macleah C. J. Krishna Pada Duh’, 
Dobs, J. Petitioner, Appellant, 

1908. V. 


Heard, 

17, February. 
Judgment, 

28, February.. 


The Secretary of 
State for India in 
Council and another, 
Objectors, Respondents. 


Hindu La w — Dayabhaga — Hemhip — Sis¬ 
ter^ s daughter—Sistei^s daughter's son—Suc¬ 
cession Certificate Act (VII of 1889)—Fx\mu 
facie title. 


When persons alleging to be the sister’s 
daughter and ^sister’s daughter’s son of a 
deceased Hindu governed by the Dayabhaga 
law, applied for a certificate under Act 
VII of 1S89 to collect the debts due to 
the deceased, • * 

* Held, without expressing a final opinion 
on the question, that primA, facie a sister’s 
daughter and a sister’s daughter’s son are 
not heirs under the Dayabhaga law, and 
are therefore not entitled to the certificate. 

This was an appeal preferred .on the 
4th of March 1907, against an order of 
Mr. F. Roe, District Judge of Zillah 
Hooghly, dated the 20lh of December 
1106, reje&ting an application for a suc¬ 
cession certiScate, filed by the Petitioner 
and his mother on the 23rd of March 
1906. 

The petition for the certifiate averred 
that the deceased, Ishan Chandra JMitter, 
died in Falgoon 1312 k S. at his own 
house in village North Bantra, thana 
Howrah, itillah Hooghly ; that the deceas¬ 
ed had no other nearer relatives than 
these Petitioners^ that Petitioner No. 1 
Kusum Kumari Dasi was the daughter 
of the sister of the deceased and Peti¬ 


tioner No. 2 Krishna Pada was the son 
of Petitioner No. 1. The Petitioners 
claimed to be the heirs of the deceased 
according to Hindu law, and as such en¬ 
titled to obtain a succession certificate 
under Act VII of 1889, 

4- Petition of objootion was there¬ 
upon preferred, by Bhagabut Chandra 
Ghose alleging that the Petitioner No. 1 
was not the daughter of the uterine sister 
of the deceased and Petitioner No. 2 
was not his uterine sister’s daughter’s son 
and that neither of them was the heir of 
the deceased under the Hindu law, and 
consequently they could not obtain the 
certificate applied for; that the objector 
was the wife’s brother of the deceased and 
it was with his money that deceased.used 
to carry on a coal business. The money 
for the collection of which the certificate 
had been applied for was money due on ac¬ 
count of that business and the objector 
was entitled to get the money. The Sec¬ 
retary of State for India in Council also 
objected to the grant of a certificate to 
the Petitioners stating that the claim¬ 
ants were not the heirs of the deceased 
under the Dayabhaga school of law, but 
that the Secretary of State was advised 
to claim the property in question. 

The District Judge ha’ving rejected 
the application, nhe present appeal was 
preferred against his decision, 

Babu Dwarka Nath Mitier for the 
Appellant: 

Babus Ram Churn Hitter Brojo 
Lai Chucker butty for the Respondents. 

The Judgment op the Court was deli¬ 
vered by 

Doss, J.—This appeal arises out of an 
application under the Succession Certi¬ 
ficate Act VII of 1889 for a certificate 
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to collect the debts due to the estate 
of one Ishan Chandra Mitter. The Peti¬ 
tioners are (1) the daughter of the sister 
of the deceased and (2) the son of that 
daughter. The Secretary of State op¬ 
posed the petition on the ground that 
under the Dayabhaga .school of Hindu 
law, by which the deceased Ishan Chan¬ 
dra Mitter was governed, the Petitioners 
are not heirs at all. The brother of the 
wife of the deceased raised a similar 
objection. He raised another objection 
also, to which, however, it is not neces¬ 
sary to refer. 

The District Judge has rejected the 
application on the ground that under 
the, Dayabhaga law, the Petitioners are 
not heirs, as they offer no funeral obla¬ 
tions to the ancestors of the deceased. 

The Petitioners have appealed. We 
agree with the learned District Judge 
In his conclusion. It is unquestionable 
that under the Dayabhaga, sister is not 
an heir. The father’s daughter’s son, 
t.e., the sister’s son is, by the author 
of the Dayabhaga, declared to be an heir 
on account of Jiis competency to offer 
oblations to the father of the deceased, 
in which oblations the latter participates 
(see Dayabhaga, Chap. XI, sec. 6, para. 
9). The claim of the daughter of the 
sister who offers no such oblations cannot 
be placed upon a higher footing than 
that of the sister herself and Indeed 
such a claim has not been advanced 
before us at all. 

But it has been contended that, as the 
sister’s daughter’s son has been held in the 
case of Umaid Bahadur v, Udoy Ckand (1) 
to be an heir under the Mitakshara, he 
ou^ht similarly to be held to be an heir 

(1) I. L, K. 6 Cal. 119(1880). 


under the Dayabhaga law, because as 
has befen further argued, wherever the 
Dayabhaga is silent the law is to be 
taken from the Mitakshara; and in sup¬ 
port, of this latter contention reliance 
has been placed upon some observations 
of the Privy Council In the case of The 
Collector of Madwra v. Moottoo Rama- 
linga (2) and that of Moniram Koliia 
V. Kerry Kolitani (3). 

We do not think that the passages 
cited bear out the broad proposition 
formulated before us nor have they any 
reference to any question of inheritance. 

A sister’s daughter's son has been held 
to be an heir under the Mitakshara 
law on the ground of community of 
corporal particles between him and the 
propositus. But if, competency to offer 
funeral oblations is, as indeed it has been 
declared by the author of the Dayabhaga, 
the principal ground for the succession 
of the father’s daughter’s son, i.e., the 
sister’s son, we fail to see how the son 
of the daughter of the sister can claim 
Inclusion in the category of heirs upon 
any other ground. It is conceded that 
he does not offer any oblations to the 
ancestors of the propositus. Under the 
Dayabhaga law, a sister’s son succeeds 
before the grandfather, and it is some¬ 
what strange that her daughter’s sou 
should be postponed till after all the 
Samanodaks, that is, after all the ascend¬ 
ants and the descendants up to the four¬ 
teenth generatidn have been exhausted, 
and indeed no nearer position has been 
claimed on his behalf. No such anomaly 
arises under the Mitakshara, because 

(2) 12 M. I. A. 397 (1808). 

(0) L R. 71. A. 115; s. o. I. L. R. 5 
Cal. 776 (1880). 
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under that Is^w, bdth the sister’s son 
and the sister’s daughter’s son come in 
after the Samanodaks. 

We ai'e of opinion therefore that 
primd facie a sister's daughter’s son is pot 
an heir under the Dayabbaga law. More¬ 
over, the entire absence of any decided 
case directly in point, aftiri^ing the right 
now set up on behalf of the sister’s 
daughter and sister's daughter’s son, 
despite the fact that they are such near 
relations, is very significant and tells 
strongly against the validity of such a 
claim. 

Having regard to the summary charac¬ 
ter of the presanX proceedings we refrain 
from expressing a final opinion on the 
question. All that we need say at pre¬ 
sent is that we are not satisfied by the 
arguments that hive been advanced 
before us that they are heirs under the 
Dayabhaga law. Tiiey are therefore not 
entitled to the certificate tliey liave 
asked for. 

For these reasons the 'appeal must be 
dismissed with coats, 4 gold mohurs pay¬ 
able to the Secretary of State and 1 gold 
mohur to Bhagabat Chunder Ghose. 

N. G. Appeal dismissed. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 84 OP 1907. 

Kampini, J. 

Sharfuddin, J. 

1908. 

Heard, 24 and 
25, February. 

Judgment, 

28, February.; lie«PO«dent. 

Partnership—Expulsion of one member by 
others, if causes dissolution—Contract Act 
{IX of 187i), sec, S3S {7)—Suit for account 


Dwarka Das Kabnani 
and another, Dafend- 
auts, i4ppellants, 

V. 

Chuni Lal Daga 


or dissolution by excluded partner—Limi¬ 
tation—Limitation Act (A V of 1877), Sch. 
II Arts. lOfi, 120. 

Under the Indian law there is no dis¬ 
solution of partnership when one partner 
expelf the other. 

A suit by the •expelled partner for ac¬ 
count or for dissolution of partnership 
and a share of the profits is not governed 
by Art. 106 hut by Art. IW of Sch. II of 
the Limitation Act, and is within time 
if brought within 6 years of the date of 
expulsion. 

Under the Indian law a partner can be 
expelled only by an order of the Court, 

This was an appeal preferred on the 
15th of March 1907 against the decree of 
Mr. F. E. PJffard, Subordinate Judge of 
Zillali Darjeeling dated the 22nd of 
October 1908. 

Tiu> facts of the case are as follows :— 

d’he Plaintiflf, Ohiinilal Daga and two 
other persons, Johuri Lal and Girdhari 
Lal, carried on, in partnership with the 
two Defendants who were father and son, 
a business at Sukia in the Darj’eellng 
District. Johuri and Girdhari retired on 
3rd November 1900. The Plaintiff and 
the Dofeudauts then started business to¬ 
gether and this went on till 28th March 
1901 when, according to the Defendants’ 
version, the Plaintiff also retired. The 
Plaintiff, however, instituted this suit on 
. the 24tli Jaliuary 1906 treating the part¬ 
nership as continuing up to the date of the 
suit and asking for an account, of the 
business from 3rd November 1900, alleg¬ 
ing that the accounts had been with¬ 
held from the Plaintiff. In the alterna¬ 
tive, he prayed for dissolution of the 
partnership and for his half-share of the 
profits. 
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The Defendants raised various objec¬ 
tions, amongst others, that the suit was 
time-barred. 

The Court of Brst instance was of 
opinion that the Piaintiff did not volun¬ 
tarily retire as alleged by the Defend¬ 
ants, but had been illegally expelled by 
them from the 28th March 1901, that 
the Plaintiff did not thereby cease to be 
partner and was entitled to a half-share 
of the profits upon dissolution, and his 
suit was not time-barred. 

The Defendants appealed to the High 
Court contending that the Plaintiff retir¬ 
ed from business or at any rate tacitly 
abandoned it, that assuming that he was 
expelled, the suit had been barred by 
limitation and that in any event his share 
of the profits was annas and not 8 as, 
as decreed. 

Babu Sarat Chandra Ray Chowdhury, 
for the Appellants, argued that the 
finding of the Sub Judge that the Plain¬ 
tiff was expelled from the partnership 
business by the Defendants on or about 
the 20ch March 1901 is not supported 
by evidence on- the record. The oral 
and documentary evidence would lead to 
the conclusion that the Plaintiff retired 
from the business after settlement of 
accounts about that time. 

Assuming that the finding of the Subor¬ 
dinate Judge is correct, the present suit 
which has been brought more than 3 
years after the expulsion is barred by 
limitation under Art. 106 of Sch. II of 
the Limitation Act, When a member 
is expelled or excluded from the part¬ 
nership business by the other members 
the former “ceases to be a partner from 
any cause ” and the partnership is dis¬ 
solved within the meaning of cl. (7) of 


sec. 253 of the Indian ^Contract Act. 
The next three els. (8), (9) and (10) 
clearly indicate, though not exhaus¬ 
tively, the several causes fof which a 
partner may cease to be so and expulsion 
appears to be one of them. Cl. (4) also 
indicates that the expulsion has not the 
effect of cessfytlot; of the partnership ex¬ 
cept by order of Court where the partner¬ 
ship has been entered into for a fixed 
term. The case is governed by cl. (7) 
and therefore expulsion bad the effect 
of cessation. The passage in Cunningham 
and Shepherd’s Book quoted by the Judge 
is in reference to cl. (9) as would appear 
from the observations qf the same au¬ 
thors under cl. (7) that a partnership is 
dissolved by one member being expelled 
from the business by the others. This 
is supported by Bindley on Partnership 
7th Edition p. 553. See also Noyes r. 
CnmUy (1), and Barton v. North Staff, 
Ry, Go. (2j, but apart from these Plnglish 
authorities sec. 253 of the Contract Act 
clearly supports Uiy argument. 

Babu Sarat Chandra Basak, for the 
Respondents, submitted that “ expulsion’’ 
by itself has not the effect of dissolution. 
See sec. 253 of the Contract Act and 
Cunningham and Shepherd’s notes on 
that section. The word “ ceasing ” in the 
section does not include physical expul¬ 
sion. It contemplates a juridical act. 
The expulsion must be either by the 
order of Court or by an express provisioif 
in the contract* When notice of expul¬ 
sion is void, the Plaintiff, does not cease 
to be a partner. Power of expulsion is 
construed strictly, BUsset v. Daniel (3), 

(1) 10 Ch. D. 1(1 at p. 39 (1878J. 

(2) 38Ch. D. 468 at p. 463 (1888). 

(3) lO^Hare 493 at p. 638 (1868). 
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Wood V. Woad (4). T^ere is no provision 
in the Indian Contract Act which autho- 
rises one partner to expel another al¬ 
though theie may be no express provision 
to that effect. The English law express¬ 
ly denies such power. See LinUley oh 
Partnership, p. 624 and 431, also English 
Partnership Acts., 

JSadu Sarai C/iundta" Ctiowdhwy in 
reply. 

The Judgment of the Court was as 
follows — 

This appeal arises out of a suit for 
accounts of a partnership business carried 
on at Sukia in the Darjeeling District. 
The Plaintiff Cbiiiii Lai claimed 8 annas 
share in the business, and .sought for an 
account or in the .alternative for a decree 
for dissolution of parlnersliip and a share 
of the profits. The* Defendants, Dvvarka 
Ms and Sheo Protap, who are father 
and son, denied that the Plaintiff' was 
a partner with them and contended that 
if be were, he had only a 4^ annas share 
and that his suit \,as barred by limita¬ 
tion. The admitted facts are that the 
Plaintiff, the Defendant Dwaika Das, 
and two other persons Joliuii Lai and 
Girdharl Lai formerly carried on business 
together. Ji^hurl aud Girdhari retired 
on the 3rd November 1900. The Plain¬ 
tiff and the two Defendants then started 
business together. On the 28th March 
1901, the Defendants say the Plaintiff 
voluntarily retired and they have carried 
on the business by themsalves ever since. 
The Plaintiff', however, maiiitains that he 
never retired, and that he is entitled to 
an account and a share in the profits. 

The Judge has found (1) that the suit 

(4) L. K. 9 Ex. 190 at pp, 194, 202 
(1874). 


is not barred by limitation (2) that the 
Plaintiff did not voluntarily retire but 
that the Defendants illegally expelled 
him from the partnership on the 28tb 
March 1901 (3) that the Plaintiff" did 
not thereby cease to be a partner and (4) 
that tbo Plaintiff is entlfled to a decree 
for dissolution of tile partnership, and for 
an account and that the profits of the 
business are to be divided equally between 
the Plaintiff and the Defendants. 

The Defendants appeal and on their 
behalf it has been urged (1) that on the 
Judge’s finding that the Plaintiff was ex¬ 
pelled from the partnership business on 
the 28th March 1901, the suit is barred 
by limitation (2) that the Plaintiff volun¬ 
tarily retired from the business, or if ke 
did not, be tacitly abandoned it and (3) 
that in any case tlje Plaintiff had only 
a 11 as. and not an 8 as. share In the 
new business. 

The Appellants’ pleader relies in sup¬ 
port of his first plea on articles 106 of 
the Limitation Act which provides that 
a suit for an account and share of the 
profits of a dissolved partnership-must 
bo brought within 3 yeaVs of the date 
of the dissolution. Ho contends that the 
Plaintiff “ceased to be a partner” within 
the_ meaning of cl. 7 of sec. 253 of the 
Indian Contract Act when he was expel¬ 
led, that according to a note in Cunning- 
ham and Shepherd’s Contract Act " any 
’ member may cease to bo so either by 
death, or by retirement or by expulsion" 
and that according to Lindley on Partner¬ 
ship, “as soon as a partnership is dis¬ 
solved, or there is any exclusion of one 
p.artiier by the others, the statute of limi¬ 
tation begins to run" (7th Ed. p. 553). 
AVe think, however, that the expulaion 

68 
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referred to In the note in Qunniiigham 
and Shepherd’s Contract Act, must mean 
the expulsion referred to in cl. 9 of sec. 
253, that is expulsion bj order of the 
Court and the “exclusion" referred to In 
Llndley on Partnership must mean an 
exclusion in accordance with an'express 
provision in the deed of partnership giving 
the majority of the partners power to 
expel a partner. There is no provision 
in the Indian Contract Act giving part* 
nere power to expel a partner without an 
order of the Court and it is clear from 
several passages in Lindley on Partnership 
(7th Ed. pp. 431, 461, G24) that no such 
power exists in England unless provided 
for by express agreement. Hence, an irre 
gVtlar expulsion, as the Judge finds took 
place in this case, cannot put an end 
the partnership, so, that there can be no 
limitation in such ciroumstsnces in a case 
like the present. 

Even if according to Lindley limitation 
runs against an excluded partner from 
the date of his exclusion this is the 
result of the terms of the English statute 
of Limitation, which provides that an ac¬ 
tion such as this must be brought within 
6 years of the date of the commencement 
of the action. The terms of Art. 106 
of the Indian Limitation Act are different. 
They provide for a suit being brought 
within 3 years of the partnership. If, 
as the Judge has found, there was no 
dissolution of partnership, the article does ' 
not apply at all. The article applicable 
would be Art. 120, which allows 6 years 
for the suit and this suit has been brought 
within 6 years from the date of the 
Plaintiff’s Irregular expulsion by the 
Defendants., 

The Appellant’s next plea is that the 


Plaintiff voluutai^ly retired or tacitly 
abandoned his share In the business. 
This is entirely against the weight of 
evidence. The evidence oral and docu¬ 
mentary satisfies us that the Plaintiff 
though called on to retire by the De¬ 
fendants stoutly refused to do so. A 
letter marked Ex. M. shows that he 
relented and fnvited the principal De¬ 
fendants to call on him and settle 
matters. He says the Defendants never 
did BO. The Defendant maintains that 
he did settle matters and points to an 
entry in his books showing a settlement 
of accounts on the 28th March 1901. 
This entry is not signed by the Plaintiff. 
No receipt or writing was taken from 
him, as was taken on the retirement 
of Johuri Lai and Girdhari Lai on the 
3rd Novembe" 1900, I'.e., a few months 
previously. And we accordingly agree 
with the Judge in the Court below that 
the Plaintiff neither voluntarily retired 
from, nor tacitly abandoned, his share in 
the business. I'be pleader for the Appel¬ 
lants docs not press his third plea. On 
the contrary, he admits that he cannot 
successfully impugn the Judge’s finding 
that the Plaintiff had a half share and 
the Defendants the other half share in 
the new business started 5n the retire¬ 
ment of Johuri and Girdhari Lai. 

We therefore confirm the decree of the 
Court below and dismiss the appeal with 
costs. 

N. G. Appeal dUmitsed. 



THB CALOUTtA WBBtCtV MOXiM. 


459 


Vot. xii.3 


roim APPELLATB JtTBiaPlOTIONO 

Appeal fbou ^ffbdlatb Dborbe 
No. 497 OP 1906. 


Maclean, C. J. 
CoxB, J. 

1908. 

22, January. 


Kumab Bunwari MO' 
eunda Dsb Bahadur, 
Defendant), Appellant, . 

V. 

IBidhu Sundab Thakor 
' and ors., 'Plaintiffs, 
Respondents. 


Ohakmn land—Retumption and trans)et' 
to zemindar—Recovery of same hy putnidar 
—Suit for specific performance, if necessary. 

Where o*lmkran lands were included in 
the putnl potta granted by the zemindars 
to the Plaintifs before the resumption 
thereof under the Chowkidari Act. 


Held —That upon resumption and trans¬ 
fer of the lands to the zemindars the 
remedy of the putnl^ara lofts to bring a 
suit^for recovery of possession and not a 
suit for specific performance of a contract • 

Ran.jit Singh v. Radha Chaban Chan¬ 
dra (1) not followed. 

Kazi Nawaz Khoda v. "Ram Jadu Dey 
(2), Habi Narain Mozumdar v. Mdkund 
Lal Mundal (3) referred to. 


This was an appeal preferred on the 3rd 
April 1906, against the decision of Babu 
Bepln Baharl, Chatterjee, Subordinate 
Judge of Murshidabad, dated the 2nd 
December 1906, oonBrmlng the decision 
of Babu Ashutosh Banerjee, Munslf of 
Kandl, dated the 17th May 1904. 

The facts of this oase are shortly 
these:—The Defendants Nos. 1 and 2 
are the admitted zemindars of Mouza 
Kundala within Purgunnah Fatepur. 
Their predecessors let out in putni the 

(1) 1. L. It. 34 C(jl. 564 (1907). 

' i2) 11 C. W. N. 201: s. c. I. L. R. 34 

Cal. 108 (1906). 

(8) 4 0. W. N. 814 (1900). 


entire village to the predecwort-in-t^Ue 
of both Plaintiffs and Defendant No. 3 
under a potta dated the 2Dd Bysakh 1230 
B. S. The Plaintiffs Nos. 1 to 8 had 
^rd share and the Plaintiff No. 9 another 
^rd share In the putni taluk and the 
remaining one-third belonging to the 
Defendant No. 3 was lot out in durputni 
to the Plaintiff No, 10, who was no other 
than the Plaintiff No. 3, By a deed the 
Plaintiffs Nos. 1 to 8 dedicated their ope< 
third share to Tbakur Giridhar Jen 
and constituted themselves his skebaiUt 
The lands in suit which are situated 
within the Mouza and were formerly 
held as Chowkidari Chakran lands were 
resumed by Government and settled with 
the zemindar Defendants Nos. 1 and 2 
at an annual jama of Rs. 37-4 0 pieSt 
And the suit.was to obtain settlement 
of the same at the saflee jama from them 
and to recover'Mar possession thereof. 

The only defence raised by one of the 
zemindar Defendant, Defendant No. 2, 
material to this report, is that the suit 
being virtually a suit for specific perfor¬ 
mance was not maintainable as all those 
entitled to the relief clairped had not 
joined as co-Piaintiffs. 

The putni potta was as follows 

''We make a mufasali putni talukdari 
settlement in respect of Mouza Kundal 
appertaining to the said lat at an annual 
jama of Rs. 1,056-3-8 gandas, for a con¬ 
sideration of Rs. 851. We received the 
total amount of consideration money. 
You shall hold possession of the Mouza 
as per Schedule, as well as mol land, 
khamar land, chakran land, hasil (oul- 
turable) land, patit land, jungle, jcUkar 
and gardens and falkar and bankar and 
tauks and bil and jhil with all interests 
whatever there are within the zemindari. 
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You shall have no connection with tho 
lakhernj gardens, tanks, lands and trees 
which are purchased and held In kh<xs by 
us, you shall year by year, month by 
month, and iisf by kist pay into our sudder 
kulchery —Banwariabad, the amount of 
rent In full sifc^x weight. You shall not 
be able to get the putni taluk trans¬ 
ferred from our zemindar! on any account. 
If you or any of your, heirs shall at any 
time apply for a transfer from our 
zemindar!, the same will be Invalid and 
be rejected. The jama at which the 
mvffasali putni talukdari settlement is 
granted to you, wilt never be enhanced 
or abated on any account. Taking pos¬ 
session according to the terms of the 
kabuliyat and keeping the tenants satis¬ 
fied, you as well as your sons and sons’ 
sons, etc., in 8ucce8.sion, shall continue 

t 

to peacefully enjoy by paying the rent 
The 2nd Balsakh 1230.” 

The suit was decreed In both the Courts 
below and the Defendant No. 2 preferred 
this second appeal. 

Dr. Rash Behaxy Ghost and Ualu 
Khetter Mohan Sen for the Appellant. 

Bobus Nil Madhub Bose &nd llaicndra 
Nath Sen for the Respondents. 

The Judgment of tue Court w.as as 
follows:— 

Maclean, C. J —The only point argued 
on this appeal is whether tho Plaintiffs 
are entitled to recover judgment having 
regard to the frame of the suit. It 
appears that under a potto dated 1823, 
the then zemindar granted to the prede¬ 
cessors In tittle of the Plaintiffs a putni 
giving them possession of a certain 
Mouza including the chakran lands. It 
la clear upon the fact of the putni potto 


specially having 'regard to sec. 41 of 
Reg. VIII of 1793, that at the time of 
the putni the zemindar was the owner of 
the chakran lands and that these lands 
{»re included In and covered by the putni. 
The chakran lands were subsequently 
transferred to the zemindar who took 
tho transfer, subject to the provisions of 
sec. 51 of the Village Chowkidarl Act 
(Act VI of 1870 B. C.) and the Plaintiffs 
now bring the present suit to recover 
possession of these chakran lauds. Plain¬ 
tiffs Nos. 1 to 8 are entitled to an one- 
third share under the putni-, Plaintiff 
No. 9 to another third ; and Defendant 
No. 3 to tho remaining third, and he, 
it appears, let out his interest in dur. 
pntnt to Plaintiff No. 10 who is the same 
person as Plaintiff No. 3 so that, we 
have before the Court all the persona 
who are interested in the putni and all ihe 
persons who are entitled to claim posses¬ 
sion of the land in question, as against 
the zemindar : in other words, every body 
interested in tho putni is before the 
Court, either as Plaintiff or as Defendant, 
the suit being one for possession of the 
chakran lands. 'I'hen it is said that this 
is not a suit for possession but is a suit 
for specific performance pf a contract, 
and being a suit for specific performance 
of a contract, the suit cannot success¬ 
fully prevail unless all tho parties to the 
contract who seek to have it specifically 
performed are co-Plaintiffs. The answer’ 
to that appears to be two fold I do not 
think this is an action for specific per¬ 
formance of a contract. This is an action 
for possession of the chakran lands 
which were include^l in the putni to which 
1 have referred. There is no agreement 
to grant a putni of those lands when 



461 


Vot. XII.) THE CALCOTTA 

Kumab Bonwabi Mukonda Dkb Bahador 

they were transferred to the zemindar, 
of which It is necessary to obtain a decree 
for specific performance. The putni Is a 
concluded eonlraot, and there Is no agree¬ 
ment of which specific performance can 
now properly be granted. There Is no 
doubt authority for the opposite view in 
the case of Ran jit Singh lu^Rudha Cha- 
ran Chandra (1). But with great res¬ 
pect I do not assent to the view expressed 
In that judgment which seems 'to me 

to be inconsistent with the previous 

* 

judgments of one of the learned Judges 
who was a party to the later decision, 
namely in the case of Kazi Nawaz 
Khoda V. Ram Jadu Dty (2), and also in 
the case of llati Narain Mozumdar 
V. Mukund Lai Mvndal (3). The two 
decisions I have last mentioned appear 
to me to be inconsistent* with the view 
tfien in the case of Ranjit Singh v. 
Radha Ckaran (1); I do not notice they 
were referred to in the judgment in that 
case. If then it is a suit merely for 
possession under tlie contract contained 
in the putni, I think the suit is properly 
framed and agreeing with both Courts, 
I think the Plaiutitfs are entitled to 
judgment. 

* As regards the other two points, the 
point as to 'whether the idol ought to 
have been made a party and the question 
what rent should be paid for the resumed 
lands, as no argument has been addressed 
to us on those points and they have 
been abandoned, I need say nothing about 
them. 

The appeal fails and must be dismissed 
with costs. 

(1) 1. L. II. 34 Cal. 664 (1007) 

(2) 11 C. W.*N. 201: s. o. I. L. H. 

31 Cal. 109 (1906). 

(3) 4 C. VV, N. 814 (1900). 


WEEKLY NOTES. 

). Bidbu Sundar Thakdr. 

CoXB, J.—I agree. 

N. G. Appeal diamtsted. 

[CRIMINAL RE VISIONAL JURISDICITON.) 

Rev. No. 1239 oe 1907. 

RampiNi, J. ' 

Sharfdddin, j. Goshta Behari Saha 

1907. and anr , Petitioners, 

Heard, 11 and v. 

12, December. • The Emperor, 
Judgment, Opposite Party. 

17, December. , 

Excise Act ( VII, D. C., of 1S78), secs. 5S, 
59, 61 — Offence under secs. 53 and 61 — 
License for sale and possession at a certain 
place—Sale at a different plac^ — Sec. 59 of 
the Excise Act, offence under — SeriMnl’s 

liability for the 7naster’s Act. 

» 

The servant who delivers ganja to pur¬ 
chases s at the bidding of his master who 
sells it and receives the price cannot be 
convicted of offences under secs, 63 and 61 
of the Excise Act (VII, B, G., of 1898). 

When a person having a license for the 
sale and possession of ganja at a certain 
place, sells it at a different place lie com- 

O 

mits an offence under sec, 59 and not 
under secs. 53 and 61 of the Excise Act, 

This was a rule issued on the 12th 
November 1907 calling on the District 
Magistrate of Birbhoom to show cause 
why the order of Babu Bejoy Behari 
Mukherjee, ^ Deputy Magistrate, Suri, 
dated 5th of June 1907, convicting the 
Petitioners under secs. 53 and 61 of the 
Excise Act (VII B. C. of 1878) and 
sentencing them each to pay a fine of 
Rs. 200 under each of the said sections 
(total Rs. 400 each) or in default to sufler 
simple imprisonment for two months 
each, which order was, on appeal, affirmed 
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5 weeks Insplte of warrant' of arrest 
Issued. I therefore cannot accept fur¬ 
ther sureties bef|jfe enquiry ; the accused 
is committed to jail.” 

The Petitioner having been committed 
to jail, the' Sub-divisional Magistrate 
made the reference‘under sec. 123, C 
Cr. P., to the Sessions Judge. 

On the said reference being made to 
the Sessions Judge, the District Magis¬ 
trate struck the appeal before him from 
off his file. 

On the 12lh March 1907, the Sessions 
Judge made the following order 

“ I have heard the arguments advanced 
on behalf of the accused. After a reference 
to the case RamPenhnd v. King Empe * or 
(1) I think that the grounds given by 
the Magistrate for refusing to accept 
the sureties offered were not valid grounds 
for the refusal under sec. 123, cl. ( 5 ) 
of the Criminal Procedure Code. I there¬ 
fore direct the sureties already offered 
by the Petitioner to be accepted. On 
any of the sureties ceasing to act the 
case’must be again referred for orders." 

The Petitioner then moved the High 
Court and obtained this rule. 

Babut 'Damrathi Sanyal and Suresh 
Chandra Mukherjee for the Petitioner. 

Mr. Douglat Whiit for the Crown. 

The Judgment of the Court was as 
follows 

This is a rule on the Deputy Com¬ 
missioner of Sylhet to show cause why 
either the appeal presented to him by 
the Petitioner or the reference made to 
the Sessions Judge should not be beard 
on its merits and why such orders should 

0)16 0. W. V. m (1902). 


not be passed as to thig Court may seem 
fit and proper, 

The Petitioner was directed to furnish 
security for good behaviour alid the term 
for which such security was required 
being In excess of one year the matter 
was refen ed to the Sessions Judge under 
the provisjo'.'.s. of sec. 123, C. Cr. P. 
Previous (o the making of this it appears 
that the Petitioner appealed to the Dis¬ 
trict 'Magistrate under sec. 406 of the 
Code. That appeal has been "struck 
oft.” But on the reference made to him, 
the Sessions Judge did not arrive at any 
conclusion as to the merits. He directed 
that the sureties offered by the Peti¬ 
tioner for his good behaviour should be 
accepted by the Deputy Commissioner, 
although the Deputy Commissioner had 
already found these sureties to be in¬ 
sufficient. The order of the Sessions 
Judge purports to be passed under cl, (5) 
to sec. 12.3, but the sub-section clearly 
contemplates a deuision by tlie Court 
on the merits 'of the order demanding 
security for good behaviour. It does 
not, in our opinion, authorise the Sessious 
Judge to consider the sufficiency of the 
security offered. 

Under all the circumstances of thd 

c 

case we think that the proper order to 
pass would be that the Sessions Judge 
should proceed to hear and dispose of 
the reference made to him and we order 
accordingly. 

The rule Js made absolute in these 
terms. 

N. G. Rule made abiolute 
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Wb NOTB with PLEA80RB THAT Mr. S. I’, SlNIIA HAS 
been appointed to officiate again as the Advocate- 
General of Bengal. This is the most responsible law 
office under the Crown in India and we are gratified 
that the Government’s choice has fallen on an Indian 
member of the English Bar. Indians have long 
established their eminence in the profession of law, 
on the Bench and even as law officers of the Crown. 
Sir Bhasyam Ijenger as the.first Indian Advocate- 
?.Mral ofjldadras reflected credit on his office by 
his almost unrivalled legal learning. Since then that 
office has been filled with credit by Mr. Sankaran 
Nair. In Calcutta Mr. Sinha has officiated before 
as Ailvooate-General and during such incurabancy 
he discharged his duties to the s^tisfac'ion both of 
the Government and the public. Mr. Sinha by his 
forensic talent has made his way to the forefront of 
the legal profession and we have every confidence 
that he will fill this high office witli credit to 
himself and the Bar to which ho belongs. 

Last Friday at the Budget Meeting of the 
Viceroy’s Council, Sir'Harvey Adamson laid before 
the public the long deferred scheme for the sepuratlou 
of the fuuotlons of the executive and judicial officeis. 
The scheme is offered to the public at present for crlti- 
uism. Wlieu matured it will be put into operation, 
to begin with, in Bengal and Eastern Bengal. The 
scheme proposes that there should be a district officer 
(executive) and a senior magistrate, (judicial) with a 
staff of subordinate officers under eacli lii each of 
the districts. The district officer will have control 
over the revenue, the police and the peace of the 
district, and for the last purpose, will have jurisdic¬ 
tion in respect of preventive measures as contem¬ 
plated under Ch. VIII to Ch/ XII of the Code of 
Criminal Procedure (omitting sec. 106). It may be 
questioned whether this is not too wide a reservation 
of power in favour of the district officers. Such 
reservation will In efifect afford no relief to the 
public against the abuse of the provisions of the 


Codef of Criminal Procedure referred to which are 
not unfrequeiitly/cHorter] to by the Police and the 
executive in the mofussil without sufficient justi¬ 
fication, So we may suggest that fhe.'<e psooeediiigs 
may he initiated by the executive officers but in the 
interesis of justice the trial should be by independent 
judicial officer. 

The DisTiiiGi' JUDiGiAL officer on the other 
liand, assisted by a suitable number of subordi¬ 
nate magistrates, is to be entrusted with the re¬ 
maining criminal judicial work. The same division 
of judicial and executive functions is also to be 
observed in the subdivisions which are now to be 
called sub-districts. The districis ayd sub-divislnna 
are to be re-divided on such Hues and such redlvi- 
sion for ttv5 purposes of the executive and judicial 
jurisfliction of tha respective classes of officers need 
not bo co-tyrminous The division is to he effected 
with a view to provide each class of officers with 
enough work to do within their respective jurisdic¬ 
tions, The officers, ha they members of the covenant¬ 
ed Civil Service or of the Provincial Civil Service, will 
have to choose at an early period of their career 
either the executive or judicial line. Although the 
executive and judicial officers will apparently he 
independent of each other yet the scheme says that 
both of them will be qiider the common control of 
the Divisional Commissioner. The weak point of 
the scheme lies here. If the judicial officers had 
been placed under tlie District Judge and the High ‘ 
Court and heeu iiidejiendent of the Divisional 
Commissioner, the success of tiie scheme would have 
been assured. D is stated in the scheme, that the 
High Court will be freely consulted by the Divi¬ 
sional Commissioner in the matter of the transfer 
and promotion of judicial officers. But we appre¬ 
hend that so long as the last word in these matters 
rests with the Commissioners the judicial dlicers 
will not be able to rise above the influence of the 
executive. 

Thb liDaexioN whether ojiiastoN on the pari op 
a prior mortgagee to obtain the title deeds of the 
mortgaged property from the mortgagor does con¬ 
stitute such gross negligence as to postpone bis 
mortgage to a subsequent mortgage of the same 
property, came up for decision before the Madras 
High Court In the case of Rangasami Naikett v. 
Annatnalai Mudali reported at p. 7 of the current 
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Tolume of the I, L. 11., Madras Series, Tbelr Lord- 
ships Wallis and Miller, JJ., held that suoh omission 
does not ordinarily amount to gross negligence within 
the meaning of sec. 78 of the Transfer of Property 
Act. In this case the mortgagor after the execution 
of the mortgage deed delayed its registration and In 
the meantime, before the registration of the mort¬ 
gage deed, he mortgaged the same property to 
another person who was shown the title deeds of the 
property which were still wiilt the mortgagor. The 
mortgage was executed outside Madras and was in 
respect of property in the mofussil. Their Lotclships 
held that if tl\e mortgage transactions had taken place 
in the Presidency town where mortgages could be 
created by the deposit of title deeds, the failure on the 
part of the prior mortgagee to obtain the title deeds 
might be regarded as gross negligence within the 
meaning of see. 78 Transfer of Property Act so as 
to postpone the prior mortgage to a 8nhBcc|uent 
mortgage. Hut where the transaction is in a place 
where no mortgage can be created by the deposit 
of title deeds, the mortgagee docs not become guilty 
of " gross negligence.” 

Their LoRDSiiirs orserved "Aa ohseuved dy Mr. 
(now Chief) Justice Jenkins in Mnnindra Chandra 
Nundy v. T>oylnrkho Nath Harat, 2 C. W. N. 7.50, 
"the existence of gross negligence within,I he meaning 
of sec. 78, Transfer of Property Act, must be 
determined according to tlie circnrastances of each 
case, and one of the circnrastances to be taken 
into consideration is tliat in this country a universal 
system of registration exists.” Although according 
to the view taken in this Court, registration does 
not amount to notice to subsequent incumbrancers, 
it does put them in a position, with the exercise of 
reasonable care, to find out wbetber there is any 
registered prior incumbrance or not, and this con¬ 
sideration goes far to show that failure on the part 
of the prior mortgagee to get possession of the 
title deeds is not, in the alisenee of reasonable ex¬ 
planation, necessarily to be imputed to him as gross 
negligence.” 

No DOOET IN A CASE LIKE THIS THE gEKSTION 
whether there has been gross negligence or not on 
the part of the prior mortgagee for his omitting to 
get possesBsion of the title deeds will depend for Its 
solution upon the special circumstances of the case. 
If, in spite of negligence on the part of the prior 
mortgagee, the circumstances be such that the 
subsequent mortgagee could have, with the exercise 
of due deligence, discovered the existence of the 
prior mortgage, then he should not get priority 
over the prior mortgagee. For instance if the prior 
mortgage was registered, then the anhaequent mort¬ 
gagee should not get priority merely because the 
title deeds of the mortgaged property were allowed 
by the prior mortgagee to remain with the mort¬ 
gagor The case ,of Manindra Chandra Nundy v. 
Trvyluckha Nath Barat referred to in this judgment 


Illustrates this priiioiple. But can It be said that 
suoh a principle is applicable to the case decided by 
the Madras High Court 1 Here, after the execution 
of the prior mortgage; the title deeds were suffered 
to remain with the moVtgagors by the mortgagee 
even tliongh his mortgage was not then registered. 
The prior mortgagee ought to have known that by 
means of showing the title d'jeds to another person, 
the mortgagor would be able to create another mort¬ 
gage on tlie property and the subsequent mortgagee 
would have no mentis of ascertaining by search In 
the registration offioo that there had been a prior 
mortgage of (he same property. 

if" -- 

WHIPPING IN INDIA. 

Such is tlie tiile of a small pamphlet by Balm 
Hiralal tHiakravart', M. A. B. L. He has (lone a 
distinct service by compiling and presenting the 
facts on the above subject at the present moment 
ill a connected and interesting fcr/ni. 

He deals with the siibjeoi historically, and very 
riglitly too, as the history of Indian legislation 
oil whipping forms a very interesting chapter in the 
liistory of criminal law. ■ After referring to the pre¬ 
valence of flogging under the Fast India Company’s 
regime, the antlior sets out the preamble to Reg. 
11 of 18,34 to allow how Lord William Bentinck, 
whoso hallowed memory is an honour to the British 
administration in Ir.Jia, was far more enlightened 
and far-sighted than our modern rulers ,jiot only as 
a Statesman tmt also as a legislator. Tlie preamble 
IP reinarkatile in eminciatiDg principles, the truth of 
whicdi is recognised to-day tfiroiighont the civilized 
world. Not only did Lord William Bentinck dis- 
confiiiiie flogging blit, he earnestly sot himself to 
the task of improving the prisons. The reasons 
given in the preanihle of Reg. IT of 1834 for the 
discoMtinuant'e of Hogging is worth reproducing even 
to day. 

Wlicira.s coi'por.d [mnisliuient h.i.s not been I'oiind edi 
cacioiis for the prevention of erimn, eitlier hy rcf’oriiia- 
tion or by e.>;aniple ; airi wlierea.s it i.s always' degrading 
to the individual, and by afiixiiig marks of infamy, 
wliieli often are for ever indelible, prevents his return to 
an honest course of life ; and wlici'oa.s there i.s every 
reason to fear that it i.s in many ca.ses illjudicioii.sly and 
uimecess.vrily inllictcd, liecomiiig a grievous and irreme- 
dialile wiong; ” '*' * whcrca.s it has been deennsJ 
neeess.ir) to provide for the gradual introduction of a 
better system of prison discipline, the following rules 
liave been enacted to lie in force from the date of their 
promulgation tliroiighout the territories subject to the 
Presidency of Port William, 

No less remarkable It Is that the Indian Law Com 
roisBoners in presenting their draft Criminal Code 
in 1837 doliherately excluded flogging from the list 
of punishments. Tha Commissioners were no mere 
theorists of the Bentbam school but included snob 
men amongst them as Sir E. Ryan and Sir B. 
Malkin, respectively Chief Justloe and puisne Judge 
of the Supreme Court at Calcutta. This omission 
Is all the more remarkable when we take Into 
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ooDsideration the fa5t that the framers of the draft 
Code had the experience of three years, from 1834 to 
1837, during vshioh the punishment of whipping 
remained abolished. The neasonS for the Law Com- 
missiotiers’ recommendation are thus stated in,their 
report ;— 

Wo have not thought it desirable to place flogging in 
the list of punishmenTs. If inflicted for atrocious 
crimes with a severity proportioned to the magnitude of 
those crimes, that punishment is open to the very serious 
olyections which may be urged against all cruel punish¬ 
ments, and which are so well known that it is not neces¬ 
sary for us to recapitulate them. When inflicted on 
moil of mature age, particiilarly*if they decent sta¬ 
tions in life, it is a punishment of which the .severity 
con.si.sts, to a gre.it o.vtent, in the di.sgraco which itcause.s, 
and to that extent, the arguments wliich we liavo u.sed 
against public exposure apply to flogging * * ,* The 
moderate flogging of young oflenders for petty oflerices 
is not open, at le.a.st in any serious degree to the objec¬ 
tions which vve have stated. ■*■>!<■*■ In countries where 
a had system of prfhon di.sciphne exists, the punish¬ 
ment of whipping lias in such cases one great advantage 
over that of imprisonment. 'I'hc young offender is not 
c.xposcil even for a day to the contaminating influence 
of .an ill-rcgulated jail. It is oyr hope and belief, how¬ 
ever, that tlie reforms which .are now under consider.i- 
tioii will j'l’cvent the jails of India from exercising any 
such contaminating influence, and if th.it should he the 
case, we are mchiied to think that the elfcct of ,i few 
days pa,sscd in solitude or in hard and monotonous labour 
would he more salutary tlian that of stripes, llcmg 
tliercjiire, rliat the puiiishiiient c,m he proper 
only III a few cases, and not being sati.sficd that it is 
nece.ss.iry m any, we are unwilling to advise the Govern¬ 
ment to reti.u.-c its steps and to ic-estahlish through¬ 
out the Hritish terntones a practice which by ,i policy 
nnquostionahly humane, and hj’ no ine.uis proved to have 
been injmlicnnis, has recently been ahijishcd tlirongliont 
a lai ge ji.irt of those territories " 

It will he ooticed that the Law Oomniissioneru 
while reniarking that It might be preferable in some 
iiiHtanceH to moderately Hog juvenile offenders than 
to expose them to tlie contaminating influence of ill- 
regulated jails, they felt no hesitalion all the same in 
recommenrtliig the wholesale abolition of whipping. 
Ttieii reasons for doing so were that the jails were 
sure to ho soon reformed and pending such reform 
they did not. see their way to sanction the revival 
of a lirutal form of punishment even temporarily. 

Seventy yeais and more have rolled past since 
Lord William Bentinck and the Law Commissioners 
put flogging out of the statute books in India and 
advocated prison reform in its stead‘and to-day we 
find Sir Harvey Adamson, the Horae Secretary to the 
Government, of India, putting forward a plea for 
retaining whipping as a punishment for juvenile 
offenders on the selfsame ground of the Indian 
prisons being far from what they ought to be. May 
we ask if three quarters of a‘century is not time 
long enough for prison reform 1 

We are told by the Home Secretary that owing 
to financial difficulties the prison reform must remain 
further postponed and whipping as an alternative 
punishment in all casfs except homicide must conti¬ 


nue for juvenile offenders from want of suitable state 
arrangements for their correction or reformatlou. 

It is interesting to note that Sii Harvey Adam¬ 
son’s plea for retention of whipping for juvenile 
offenders has not even the merit of novelty. In 
fact it Is precisely on the same plea that whipping 
was revived in India In 1844. It is curious that the 
advocates of whipping should have taken shelter 
under the Law Commissioner’s Report to revive 
whipping not merely for the benefit of juveniles but 
even as a general form of punishraeut. How the 
community was made to swallow this gilded pill has 
been well described by the author. 

The Indian Law CoinmiH.sioiiei'H had expressed a hope 
that the iirison reform miglit be effected speedily, so 
that, whipiiiiig being furhidden, juvenile otlender.s might 
not he exposed to the coiitannii.itiiig nifliicnce of a had 
liri.son system Thai wa.s loiiiid a couvoniont lever. 
Under the plea that it would take .some time to reform 
the jails, winch was an expen,sive matter and that, until 
this was done, it would he hotter, to let off youthful 
eriniiiials and others convicted of petty laneny with a 
few strokes of the r.xtan, the legislature enacted Act III 
of 1844--“ An act for legalising the infliction of corporal 
puni.shment generally, and when rommitted by offen¬ 
ders of tender age.” In order to wake thi.s innovation 
rather palatable to tlie eoniiminity, it was hemmed m 
with re.strietiniis. It was provisional, or in the words 
of the Act, .“until adequate improvements in prison 
discipline can he eflecSed. ’ 

But this mild measure of whipping underwent a 
sudden and rather serious innisformatiou on the 
outbreak of the Indian Miitiii}’. The Magistrates, we 
are told, “ began to Inflict flogging indiscriminately 
on all offenders as the result of breaking open of 
some jails,” The writer rightly observes that the 
Mutiny was a mililary rebellion and the people 
took but little part in it. B it in times of such 
panic the minds ot 'he alarmed' public and tfie 
alarmisr newspapermen nfren get unhinged and 
magistrates suceiimhiiig r.o Gieir influence indulge 
in brutal puiiiHliments even in defiance of the law. 
The Mutiny ami nihseijuenq even*'8 go in show the 
truth of this sta'ement. 

A'frer the troubles of the Mutiny were over and 
tlie normal comliiions of adinuiistratioii wete fieing 
restored, the Indian Peiiil Gode came into force in 
1861. This masterpiece 'if legislation drafted by 
eminent nieii, contained no provisions for flogghiff. 
'The viflgar mind found in this i loophole for lertinw 
in all their evil passion. The result was the Whip¬ 
ping Act of 1864. A short account, of its genesis 
from this little hook is quite worthy of perusal. 

The draft Penal Code, prepared by Law Commis- 
.sioners, was revised and introduced into the Council. 
It wa-s attempted to introduce flogging as a legitimate 
mode of punishment into the draft Code hut the attempt 
proved abortive. The result was, that wlien the Code 
xvliioh did not sanction flogging, came into operation’ in 
1861, there was a general cry for its revival. In re-sponsc 
to it a select committee of the Council prepared a draft 
which was introduced into the Council, and passed, fts 
provisions were so stringent and uppressive that the 
Governor-General refused his iv.ssent to it. Zii 

Ml 



' (VOL. XII 


cxii THB CALCUrrA WEEK|,V NOTES. 


Hogging bill was introduced into the Council in a milder 
form, in the hojie of securing Lord Canning’s assent to 
it. Mr. Beadon (afterwards Sir Cecil; brought it in, but 
it had the instinctive, suiiport of the raajdrity of the 
members. The statement of Objects and Reasons gave 
a short history of the subject, at once frigid and unin- 
.structive, but did not give anv reason in its support. 

* The Bill was referred to a select committee consistlfig 
)f Mc.ssrs. Beadon, Ritchie, Cowie and Harrington (the 
last-named member had introduced the previous bill) 
ind Raja Deo Narain Singh. Inspite of the fact how¬ 
ever, that there was almost Unanimity among the Mem¬ 
bers in the select committee, it was not submitted to 
the Council till 1804. In the meantime the English 
I’arliampnt, in a fit of popular panic, legalised flogging 
at home, and this fact was taken as an argument in 
favour of its supporters in India, 

Although we relish the good iiafured humour and 
the llierary flavour that nocasionally enlivens this 
interesting essay, yet we must say for the guidance 
of the author who, we presume, is young, that 
in dealing with a subject of this kind hs should 
have been liistorical In bis method up to the finish 
and not broken off into a discussion of tnaKers of 
more or less academic interest before presen'ing us 
with the developments of the Whipping Act suhse-, 
.}ueut to 1864. The changes introduced in the law 
since then have hy no means mitigated its rigour 
In reviewing the history of the Act of 1864 it 
must be said to the credit of the’Calcutta High Court, 
that the Hon’ble Judges in an abla minute asked 
the legislature to stay their hands for four or five 
years and watch how the new Penal Code worked 
without the ratan. But on the old plea that the 
jails would bo overcrowded and that the resources 
of the state will be unequal to bear the burden, 
most of the members of the Viceroy’s Council sup¬ 
ported the flogging bill which became law on the 
17th of February 1864. We wonder when we 
shall hear rhe last of tbis<plea. 

A Bill has recently been introduced into the 
Viceregal Council obviously with the object of purg¬ 
ing the Act of 1864 of its more barbarous provisions. 
We woiilfi recommend, however, its wholesale aboli¬ 
tion. Till' reasons furnished by the Indian 'Law 
Commissioners on this behalf so far back as 1837, 
have CO loiisly enough become the accepted creed of 
the clvil'zed world today. 

^oies of (Ea0C«, 

CALCUTTA HIGH COURT. 

— % 
Hecent decisions not yet reported, 

hf important camh to fully roportod heroafter.) 

CitiMiN’ 1. Apfbllatb JiiBiSDrcTioN. Before Gbidt 
a')' IVoi'DROFi'K, JJ. Cbiminal Appeal No. 1 
m. iO 8 THE DEPUTY LEGAL llEMEM- 
BUAjst'El’v on behalf of the Government of 

* Be gi.l V. HASH BEHAEl DAS, Accused. 4tli 
MmcI) 1908. 

Induio Parud Code, $ec. 477A—Fake mirks made 
int-nt m conceal fraud previously committed. 


This was a Government appeal against acquittal. 
The proseoutioD story was that in the months of 
March and November 1906 certain sums of money 
had been received at the Habigunj Munsifl for pay¬ 
ment into the Government Treasury. The accused 
Rash Beharl Daa was the aooountant in the Munsif’s 
Court and it was bis duty Jo have made entries of 
the receipt in the Chalan register; this he failed to 
do. Sometime afterwards when the register was 
found to be irregularly kept, an enquiry was held, and 
the allegation against the accused is that the sums 
were never paid into the Government Treasury and 
that after commflnoement of the enquiry, for 
the purpose of concealing the non-payment he made 
entries in the register showing that these suras bad 
been ^paid‘ to the credit of the Collector’s account. 
The accused was tried on a charge under sec. 477A, 

L P. C., but was acquitted by the Sessions Judge 
on the ground that as these entries were i6ade not 
for the purpose of defrauding' Government but for 
the purpose of couceallng the fraud that had been 
previously committed the case did not fall within 
the purview of sec. 477A. In support of this view 
the Sessions Judge relie’d on the rulings reported in 
I. L. R. 5 All. 221, I. L. R, 8 All. 653 and I. L. R. 
13 Cal, 349. 

The High Court held. 

Per Gbidt, J, —“It seems tome that in making the 
entries which are charged against him, the accu sed, 
was ill reality furthering the fraud thSt had already 
been committed If the accused had been successful, 
the moneys to which Government was entitled, would 
have continued to be kept out of the possission of 
Government. Having regard to this consideration 
1 have no liesiAitlon in holding that the .accused, 
if the case for the prosecution is true, acted fiaudu- 
lently &c, die., Ac.” 

Per WooDROFPB, J.—“ In my opinion the case is 
^covered by the rulings reported in I. L, R. 22 Cal. 
313 and in Vul. I Weir p, 554 which have not been , 
referred to by the Sessions Judge. He sjiould .there¬ 
fore have considered the ftuits. In my opinion, even 
If the intention with which the false entries were 
made was to conceal a fraudulent or dishonest act 
previously committed, the iii’ention would be to 
defraud and the case would fall within sec. 477A of 
Indian Penal Code. 

iff. Oir, Deputy Leg(d Remembrancer for the 
Crown. 

Rabus Daiarathi Sanyid and Surest Chandra 
hiukheijee for the Accused. 

B. C. Ae<juiital set aside and retrial ordered. 


112 



Vot. XlIJ 


THB CALCUTTA WBEKLY NOTES. 


46S 


PBIVY COUNCIL. 

[Appeal from Tas JnbioiAL Gomuib- 
8IONER, Htdbrabad Asbiqned DistricI^.] 

Lord Robertson. 

Lord Collins. Pestonji Jivanji 

Sir Arthur Wilson. and others, 

1907. Appellants, 

Heard, 18, 19 and v. 

20, November, j SoAfun^i Eddlji 

1908. J Chinot and others, 

Judgment, Respondent^ 

12, February.; 

• Native Slate, location of Bntieh troops in — 
Power o/ cantonment authorities as to grant 
or user of land — Treaty, absence of—Power 
restricted to military purposes—Land belongs 
to State—Parsi Towen of Silence, grant of 
land for—Control of cantonment authorities. 

The Hyderabad Subsidiary Force, which 
had its head-quarters in the Secunderabad 
cantonment, was a force in the employ¬ 
ment* of the East India Company and 
commanded by the Company's officets, but 
maintained, by agreement, in Hydei nbad 
tenitory for the protection of the Nizim. 
There never was in existence any t>eaty 
prescribing the limits of the poivers of the 
Niz im's officers on the one hand, and the 
military commander commanding the 
Hyderabad Subsidiary Force on the other, 
with respect to the management, control, 
and disposition of the cantonment and the 
land comprised in it, IF4en the Nizam’s 
government admitted a British force 
within its territory, and allotted to it Se¬ 
cunderabad cantonment as its head-quar¬ 
ters, it no doubt, by necessary implication, 
conveyed to the military authorities all 
powers of jurisdiction, control and manage¬ 
ment incident to maintaining the efficiency 
and the discipline of the droops, the peace 
and good order and convenient use of the 
cantonment. But it would he going a long 


way beyond this to hold that the officer 
commanding the ti oops was emjsowered to 
alienate^ in peipetuity, land forming part 
o/Sj|Pfc cantonment and undoubtedly Hy¬ 
derabad territory for a purpose wholly 
unconnected with militaiy requirements. 

The Appellants, who were'members of 
the Parsi communitp, claimed that the 
founders of the Parsi Tower of Silence, 
which stands on a portion of certain land 
situated tn the Secunderabad cantonment, 
were in their life-lime owners of the land 
in question, and that the propeiiy had 
devolved upon themselves as descendants, 
and representative in title, of the original 
founders. The Respondents, who were also 
members of the Parsi community, contend¬ 
ed that the land in question had been * 
granted to the whole Parsi community for 
a public purpose, and jlo enure for /the 
benefit of the coyxmunity generally for all 
time by (he cantonment authority. The 
most impot tant document relied upon by 
the Appellants wis issued by an officer of 
the Byderabid State and pu,porting to 
exp'ess a tiansic'ion, by which the State 
had assented to the grant of the land *n 
question to the founders, and (hrected pos 
session of it to be delivered to them. 
Another document in evidence also obtained 
on behalf of the foundeis, through their 
agent, 'pusposted to be issued by the 
authority of the Brigadier commanding 
the Hyderabad Subsidiary Force, and to 
certify that the Parsis of Secunderabad 
h id pet mission to enclose the land in 
questijn, which to is given for a tower to be 
built on it; 

pielJ —That the considerations set out 
above mutt be borne in mind in estimating 
the effect of the two documents; that the 
first, emanating from the State, purported 
to deal with, and enforce, a grant of the 

59 
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land to the founders by name, and the 
delivery of possession to them ; that the 
second document, emanating from the 
cantonment authorities, did not deal with 
title or possession, but gave pc)mission to 
use the land, ahendy conveyed, for the 
particular purpose of a Tower of Silence, 
and to enclose the land, lohich were matters 
obviously within the discretion of the 
commanding officer, and that the effect of 
the two documents was to show a good 
title in the founders, and not in the Paisi 
community. 

This was an appeal frcim a judgment 
and decree of the Court of the Judicial 
Commissioner, Hyderabad Assigned DIs- 
' tricts, dated the 12th December 1901, 
which reversed a judgment and decree 
of the Court erf the .Superintendent 
Residency Bazars, Hyderabad, dated the 
25th Marcli 1901. 

The principal question involved in the 
appeal was the title to a plot of land 
on which stands a Parsi Tower of Silence 
situate in tim south-eastern corner of 
the Cantoinneiit limits of .Secunderabad. 

The facts giving rise to the pre.sent 
dispute date back to the year 1837. In 

that year two brothers, Viccaji Meheijl 

* 

and PestonjI Mcherji, wore carrying on a 
business at Hyderabad, and determined 
to reside there permanently. They wish¬ 
ed to have for themselves and their 
family a proper place of 'burial, togetlier 
with the due observance of usual and 
proper religious ceremonies, and for this 
purpose hrst made arrangements with 
the Parsi High Priest at Poona to send 
Pars! priests to Hyderabad, who were to 
be the paid servants of the brothers, 
with liberty to add to their salaries by 
the receipt of fees for services performed 


for other members of^ the Parsi com- 
nulnity resident in the neighbourhood. 
When these arrangements were completed 
an application was made to the Nizam’s 
(lovernment for the grant of a plot of 
land on which to erect a temple and 
Tower of Silence or “ Dukhn.a.” This 
applicatlo'. wr.s granted, and though no 
grant in terms was produced (probably 
none was ever made) an order reciting 

4 

the application and the sanction of the 
Nizam’s Covernmont thereto and direct¬ 
ing the delivery of possession of the 
land granted to the two brothers was 
piodncod, dated Jnno 1838, and is as 
follows :— 

“Ijat asar Palkishta Reddy, Mucad- 
dnrn of the Village of I’liolnckpore, in 
the District of Hoosain Saugar, may you 
bo well, year 12-}'8 Sal, i. e. Fasli, The 
reason of writing tljis is that the P.aiikers 
Pestonji and Viccaji having applied, and 
(lovernment having sanctioned the grant 
to them of the Hill, which is near 
(Jaltiila Naganna Kiinfa in the DovinI 
Bliavl Kancha wiihin the boundary of 
the said village, for depositing bones, 
the Talukdar Raja Rang Rao Bahadur 
has sent order, and therefore it is hereby 
written that you deliver, up the said llill 
to the said Bankers Pestonji and Viccaji. 
Nofe that this is jierempfory order in 
this mar,ter. 3'he date the 2.5th Rahiul- 
awal 1254 [i.e. June 1838). 

“ InitAHiM Khan, Naih,” 

I'his exhibit is referred to in the Re¬ 
cord as Jlx. L, and the land refeircd to 
is the land now in suit. 

Before proceeding to erect buildings 
on the said land, as It was to be used 
as a place for the disposal of the dead 
and was situate close to the cantonmen 
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at Secunderabad, the consent of the 
(jleneral Cominahdlng at that place was 
deemed advisable, and permission was 
duly accorded by an order made on the 
15th January 1839, 

The brothers then erected a fence 
round the land granted, and began 
building operations. Pri^^^had already 
come over from Poona, and were installed 
in a house bought by the brothers. 
There they remained as servants, and 
from time to time received orders as were 
necessary, and as occasion required, re¬ 
ported matters of importance to their 
masters. 

This plot of land, thePlaintiSs alleged, 
was private properly and in the year 
184 t by special permission certain Parsis 
were allowed to dispose of the bones of 
their fathers within the 'said area, and 
u^ to the year 1817, no indication is to 
be found that any claim was ever ad¬ 
vanced challenging the sole proprietory 
rights of the brothers. 

In September 1847, ‘the I'lre-temple 
was completed entirely at the expense 
of the brothers, who on the 12th of that 
month at a solemn ceremony of consec¬ 
ration endowed the said temple with 
' the income derived from a house owned 
by them. 

Up to the year 18(11, the descendants 
of the brothers maintained the buildings 
on the said plot and at their own ex¬ 
pense, performed all ceremonies, and 
kept priests for the purpogo as their paid 
servants. 

In the year 1859 the family were in 
monetaiy diiiicultles and at the end of 
the year 1861 the endowed house was 
sold and the proceeds entrusted to the 
priest in charge to apply the income 


derived therefrom to the purpose of the 
temple. 

The brothers and their descendants 
had allowed other Parsis to use the 
Tower of Silence, and in the year 1863, 
a masonry wall was built round the 
Tower* Itself by public suToscription, the 
cost being far mbre than the family 
would be likely to spend for the purpose. 

In the year 1809, a subscription was 
raised to provide sfn extra watchman, and 
in the year 1885, to sink a well to pro¬ 
vide water for mourners. 

In the meantime the rights of the 
family were recognised in any matter of 
importance, and no claim in derogation 
of their ownership was ever advanced. 

In the year 1882 the Pars! community 

with a view to place the funds contrlbut- 

• * 

ed by them on a legal basis appointed 
a Committee.who were to act as trustees. 
The President of the Committee was the 
High Priest, at the Temple Behramji 
Jamastji, and the Vice-President was 
another priest, Kuttonji Jamaspji. Owing 
to the inlbienco of the position and the 
increase in the number of the family of 
the owners of the said plcft of land, there 
was not much inteiference with them in 
the performance of their ceremonial 
duties at the Temple. 

In the year 1895, Bezonjl Ardeshir, 
the Secretary of the Committee, wished 
to erect a new hall on the said land, but 
was opposed by some members of the 
owner’s family. Later in the year he 
and some other Parsis wished to erect a 
new Tower of Silence on the said laud, 
and a memorial to the High Priest 
Behramji, who had died. This was also 
opposed, except subject to restrictions 
recognizing the rights of the owner's 
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family. Tha new High Priest sided with 
the Seoretary. About one hundred Farsi 
members of the community sided with 
the owners. The Committee neverthe 
less resolved to build on the said land, 
and in consequence the Appellants Nos. 1 
to 4 and five other persons inetltuted 
the present suit on'the 19th December 
1895, in the Court of the District Judge 
of Secunderabad. The plaint alleged a 
title to the land in suit derived by 
inheritance from VicoajI Meherji and 
Pestonji Meherji, and the trespass by 
the commencement of building opera¬ 
tions. It prayed for a perpetual injunc¬ 
tion restraining the Defendants from 
" encroaching upon ” the said land and 
an order directing the removal of the 
building material brought on the said 
land with a restoration of the land to 

r 

its original condition. 

The original Defendants to the said 
suit were the Respondents Nos. 1, 2, 3, 
7, 10, 11, 15, and four other persons. 
Of these the Respondents Nos. 1, 2, 3 
and 10 filed a written statement in 
defence. They denied the title of the 
Plaintiffs to the land in suit, alleged that 
a grant of the said land was made to 
the Parsi community in general, and 
further asserted that if the title at any 
time was in Viccaji Meherji and Pestonji 
Meherji they bad, in October 1839, 
dedicated the property in suit, since 
which time the Parsi community in . 
general bad been In possession and enjoy¬ 
ment of the same, 

The Court then took proceedings under 
sec. 30 of the Code of Civil Procedure 
so as to bring the whole Parsi community 
on the record as Defendants, and on the 
12th November 189G, ninety-nine Parsis 


filed a written statement confessing judg¬ 
ment, and disclaiming the defence already 
filed by the said Respondents Nos. 1, 2, 
3 and 10, who were members of the new 
Tower Committee. 

' On the pleadings the District Judge 
fixed several issues all of which are not 
now material. The real points for deci¬ 
sion were (l) 'Whether, when the land 
in suit was first granted, it was granted 
to Vicycaji Meherji and Pestonji Meherji, 
or to the Parsi community in general, 
and (2) Whether, if granted to the said 
brothers, they had dedicated the same 
to the Parsi community and transferred 
tite title from themselves. 

The case was subsequently transferred 
for trial to the Court of the Superin¬ 
tendent of Residency Bazars, Hyderabad, 
and after recofiding most voluminous oral 
and documentary evidence, the said 
Superintendent delivered his judgment 
on the 25th March 1901. He decided 
that a grant of the land in suit was 
made to the said brothers personally 
and not to the Parsi community, and 
that there never had been any dedication 
of the said property so as to constitute 
the Pars! community owners thereof, or 
the brothers trustees for the said com- • 
munity. The action of the'Respondents 
was therefore wholly unjustifiable, and 
he accordingly made a decree granting 
the Plaintiffs the reliefs claimed by them 
with costs. 

Against the said decree the present 
Respondents appealed to the Court of 
the Judicial Commissioner, Hyderabad 
Assigned District, making all the present 
Appellants Respondents to the said ap¬ 
peal. On the 12th December 1901, the 
said Judicial Commissioner delivered hie 
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judgment. He ^agreed with the Court 
below that there had heen no dedlQ^tion 
by the said brothers to the Parsi Com¬ 
munity, but disagreed with him as to 
the nature of the original grant. He 
oonoluded his judgment as follows :— 

A 

" Finally I am bound to say that when 
the Plaiotiffs do iK)t know ^^ miioh about 
their title as to be able to say whether it 
is oral or documentary, it seems strange 
that they should profess to know so 
much about it as to be able to say 
that the ^ title was given to them per¬ 
sonally and not for the benefit of the 
Parsi community. To sum up, I find 
that the Plaintiffs have failed to prove 
any grant, oral or documentary, by which 
they acquired an exclusive title over the 
hill in dispute, and I also find that 
they have failed to supporlT such alleged 
tltjp by conclusive proof of exclusive 
possession, and still more they have 
failed to prove that they have acquired 
any title by exclusive possession.” 

In accordance with the said findings, 
he made a decree reversing the decree 
of the Court below, and dismissing the 
said suit with costs. 

Mr. Jardine, K, G. and Mr, DeOtuy- 
Vier for the ^Appellants, contended on 
the evidence that tide in the land was 
in the founders, Viccajl and Pestonji, 
personally. 

Mr. Ro$t for the Eespoudants, contend¬ 
ed that the Appellants failed to prove 
any grant, oral or documentary, by which 
they acquired an exclusive title to the 
land in question, or any portion of (t 
and that the evidence on the record, 
taken as a whole, proved that the pro¬ 
perty belonged to the Pars! community 
and not to the Appellants exclusively. 


Reference was made to sec. 90 of the 
Indian Evidence Act (I of 1872). 

Their Lordships' Judgment was deli¬ 
vered by 

Sir Arthur Wilson. —The controversy 
out of which this appeal arises lies be¬ 
tween various members of the Pars! com¬ 
munity, and relates to certain land situat¬ 
ed in the Secunderabad Cantonment, on a 
portion of which stands a Pars! Tower of 
Silence. 

In or about the year 1895 the Res¬ 
pondents, purporting to act on behalf 
of the Parsi community, resolved to erect 
on the land in question a second Tower of 
Silence in addition to that already there. 
The Appellants objected to this proceeS- 
ing, claiming.as descendants, and repre¬ 
sentatives in title, of’the original found¬ 
ers. * 

Negotiations for a settlement having 
failed, the Appellants filed the present 
suit. They alleged that the founders were 
in their lifetime the owners of the land 
in question, and that the property had 
devoloved upon themselves, and ‘they 
proceeded to complain of*the Respond¬ 
ents’ encroachment. 

The Respondents, who were Defendants 
in the suit, asserted that the land had 
been granted to the whole Pars! commu¬ 
nity for a public purppse, and, to enure 
for the benefit of that community gener¬ 
ally for all lime, by the Cantonment 
Authority, 

In the Courts in India the Defendants 
further set up, that, if the grant had 
been to the founders, the latter had sub¬ 
sequently dedicated the land to the pur 
poses of the Parsi community generally, 
It wa.i also contended that a title, good 
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agAiiiHf the fuundera ami tholp ropre-sen- 
tatives, had been acquired by adveiae 
pOBseaaioii. On both tho.se points tlie 
Courts ill India found aj^ainst the Delend- 
ants, and their Lordsliips i avo not been 
asked to review tliose findings. The solo 
(juestion discussed on tlie argument td' 
the appeal was that of the original title 
to the property. 

Tlie Judge wlio tried tlie case decided 
in favour of the Plaintills, now Appel¬ 
lants, and granted an injunction. On 
appeal the Judicial Commissioner revers¬ 
ed the decision and dismissed the suit. 
Hence the present appeal. 

The founders, already mentioned, were 
two brothers, Parsis, IVstonji Meherji, 
and Viccaji Mehcrji, who in 1.S37 and 
afterwards carried on bueinass as bankers 
at Hyderabad and 'in other places. It 
appears from the correspondents that, at 
about that time, they had made up their 
minds to make Hyderabad their home, 
and they determined at the same time to 
establish a Tower of Silence ; for which 
purpose It was necessary both to obtain 
the ground on which the dower could be 
built, and to establish the necessaiy 
priests for carrying on the services and 
ceremonies required by the Pars! religion. 

It is clear that with regard to the es¬ 
tablishment of priests everything was done 
by the brothers Pestonji and Viccaji. 
They found the proper persons, and arrang¬ 
ed with them to come and settle at the 
spot to be selected. They undertook the 
responsibility for their salaries, though 
the priests were to be at liberty to receive 
fees for the performance of ceremonials 
from other Parsis. 

Pestonji and Viccaji also, through their 
agent at yecuuderabad, made all ncces 


sary arrangements,for obtaining the site 
requjrod. It is not necessary to examine 
all the contemporary papeis in evidence. 
'I'bc most important document relied 
upon by the Plaintiffs is the follow¬ 
ing :— 

" I|.vt u>iu’ j’lilltirtlitii Hcddy, Mueadcluiii of the 
Vill.ige of I>lioliuki>ou‘. in tlie District of iloos.rin 
i‘siiug.u', may bo'll'lie welt, ycai I'248 Sal Ij'., 
l'’.i--li. The riMsoii ot writing tin’s is th.at the 
B.inKci' I’esloiqi ,ind Yita.iji having .ipjilied and 
(io\eru'meut liaving s-aiictioned the grant, to 
ihciii of the Hill which i.s near Gatlula N.agamia 
Kuiil.i in the DeVini l’iii.i\i Kancha within the 
liound.iiyof I lie .-.lilt vill.ige, tni dcpo.'itiiig hones 
the l.dukdar Kapi K.ing Rao fkdiadiii has .sent 
(.rdei .ind Iheiefoi'e it is hcrc-hy wiitlen tlial you 
dclivei up till; s.iid lilll ,lu Hie s.ud Dailkei.s 
D('-ton-)i ,ind t iLc.iji. Note that lliis i- peienip- 
toi \ Older in tlll^ m.illcr 'Ihe d.ite Hie‘dritli 
H.ihiul-.iwal l^dl ((.<., .tune, IboS). 

“ Iiij'.AiiiM Ku.nn, N/.in (111 l’cr.sian), 
refill Ma--liirahiLcl,” 

This document was held by the Judge 
wlio tried the case to be a genuine docu¬ 
ment, a finding for which he assigned 
cogent reasons, ^ The learned Judge who 
heard the case on appeal pointed out 
a variety of circumstances which, he 
thought, threw suspicion upon tlie docu¬ 
ment. Hut he did not overrule the 
finding of the first Court that it was 
genuine. Their Lordships* see no sulii- 
cient reason why they should reject that 
finding. 

"I'he next document of high importance 
is the tollowing : — 

‘ Tliib is to certify lliat the Tar.-'is of .Secun- 
deiabad have j ci missiuii liy oidoi ot Brigadier 
W.iliaki, C. B., (‘oiniiiandiiig flydeiahad .Subsi- 
diary Fmce to enclose the Hill by name Noiiia- 
vuiigbulL foi .1 Buryiug pl.ice, Hie eircumfereuce 
of ivliicb is about (18) cigliLecu hundred feet, 
.iiid iniiiiedi.alely adjoining the houlIi end of New- 
g.uiitb’s gaidcn and near the public Bearci'b hue 
111 ly.u ot Hic (,'aiiloiiEuenl of Jjccuudeiubud, 
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“ This Hill is gn;eu for » Tower only to be buill 
on ils sunmill. ^ 

“ ff, F. I'. ''oNsiniNK, 

, /f'.sist.int (J. M,-(Ipiieral, 

llydei.ib.ul Subsi<li,ii'y Force. 
“ A.'si.vl.anL M.-< I('ner:il'.s i Illico, ^ 

ll(.,uFi|U.i> ters Ilydei'ob 111 

Siib.iiidiary i''orce," 

“ Secunderabnd, 1,'Ui .Januai^^^SO.” 

That document was actually obtained 
on behalf of the two brothers, through 
their agent, but it is the matter upon 
which the llospondentri chielly rest their 
case, Their contention is that that docu¬ 
ment fornu-d the red root of title to 
the land in question, and that by its terin-s 
the grant was^oiio to tiio Parai coiamu- 
nity generally, .and not, to the two bro¬ 
thers personally. 

Pefore cxaiiiining these two documents 
and their lolatunu one *to the other, it 
i» well to consider the antliorlty from 
which oacli document issued, and the 
relation of tliose authorities one to the 
other. Toe I’lrst of two documents clearly 
was issued by au ollieeip of the llydera- 
b.rd Stito, and it purports to express a 
transaction, by which the S'ate ha<l as¬ 
sented to the grant of tlio land to the 
two brothers, and directed possession of 
it to bo delivered to them, The second 
document purports to he issued by the 
authority of tlie IJrig.adler commanding 
the IJyderabfid Subsidiary Force, a force 
which had its he.adqu irtois in the Sccua- 
derahad Eantonmeiir, 

The establishment of, the Subsidiary 
Force, and its modification from tinie to 
time, may be collected from Altchison’s 
Treatie.s, Vol. S, at and .after p. 2(14, and 
from the various treaties and agreements 
which follow. It was a force in the 
employment of the East India Company, 


and comnr/anded by the Company’s Officers 
but maintained, by agreement, in Hydera¬ 
bad Territory for the protection of the 
Nizam. 

'Phe researcli of Counsel was unable to 
discover any treaty prescribing the limits 
of the piiwpis of the Nizam’s officers on the 
one hanil, and the Military Commander 
on tlio other, witli respect to the manage¬ 
ment, control, and disposition of the 
Cantonment and* the land comprised in 
It, And it appears clear that no such 
treaty ever was in existence. 

When the Nizam’.s (government admit 
ted a llritisli Force within its territory, 
and alloted to it the Secunderabad Can¬ 
tonment as ils Headquarters, it no doubt, 
by necessary implication, conveyed * to 
the military auiliurities all powers of 
jurisdiction, control, and management in¬ 
cident to mnintaiiilng the efficiency and 
tlie ui.scipline of tlie troops, and the peace 
and good order and convenient use of 
tlie Cantonmenl. Bui it would be going 
a long way beyond this to hold that the 
officer cominaiiduig the troops could be 
held emiiowered lo alienate, lu perpetuity, 
land foruiing part of flic Cantonment, 
and undoubtedly Hyderabad territory, 
for a purpose wholly untomieeted wltli 
military requirements. These considera¬ 
tions mu.st be borne in mind in ostirnat- 
lug the elTcct of the two documents which 
have been cited. 

'I'liero apppears lo be no real difficulty 
ill reconciling tlie two documents, and 
api'reciating their effect. The first, ema¬ 
nating from the State, purports to deal 
with, and enforce, a grant of the land by 
tlio State to the two founders by name, 
and the delivery of possession to them. 
The second dooutnent, emanating from 
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the Cantonment Authorities, tioes not 
deal with title or posseHslon, but gives 
permission to use the land, already con¬ 
veyed, for the particular purpose of a 
Tower of Silence, and to enclose the land. 
These are matters obviously within the 
discretion of the commanding officer, for 
they might affect the convenient occupa¬ 
tion of the Cantonment. The effect of 
the two documents Is to show a good 
title in the founders, and not in the Parsl 
community. 

What happened afterwards only con¬ 
firms this view. The founders admittedly 
enclosed the land and erected a Tower 
of Silence upon it, at their own expense. 
About the same time, or shortly after¬ 
wards, they erected a Fire Temple upon 
land which they acquired by private pur¬ 
chase, and endowed it. 

V 

The evidence as to the possession, 
management, and control of the Tower of 
Silence and of the land on which it stood, 
shows these to have been in the found¬ 
ers. The only question being who were 
the original grantees, the events of the 
early years, after the acquisition of the 
land and the erection of the Tower, are 
much more important than those of later 
years, when the circumstances of the 
parties had somewhat changed. And ki 
those early years we find, from the corres¬ 
pondence, that the priests referred such 
difficulties or questions as arose for the 
orders of the founders, and obeyed those 
orders. 

The founders certainly, down to the 
year 1863, bore the whole expense of the 
establishment, and ail costs of mainte¬ 
nance and repair. During those years 
the Pars! community were not represent¬ 
ed by any Committee or other organiza¬ 


tion. Therefore disring those years, the 
founders had no rivals in respect of 
possession and control; for the suggested 
possession and authority of the head 
priest is negatived by bis own letters to 
the founders. 

After 1863, the Parsl community from 
time to time i»,r>’.c/3ribed money in aid of 
additions and improvements, and from 
1882, onwards there was a Committee 
represeiftlng, in some sense, the commu¬ 
nity. But what happened in these later 
years can throw but little light upon 
the nature of the grant of, or soon after, 
1837. 

Their Lordships are of, opinion that 
the view of the case taken by the Judge 
who tried it was correct. They will 
humbly advise His Majesty that the 
decree of the Judicial Commissioner 
should be discharged with costs, and that 
of the Court of the Superintendent res¬ 
tored. The Ilespondents will pay the 
costs of this appeal. 

Solicitors; Messrs. Payn and LatUy 
for the Appellants. 

Solicitors : Messrs. Lattey and Hart for 
the Respondents. 

Appeal allowed. 
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Appeal from Original Side 
No. 49 OP 1907. , 

Maolban, C. J, 

Harinqton, J. I The Indian Pddlishebs, 
Flexcher, j. Ld,, Defendants, 

1907, Appellants, 


Sai^.^ Charles 
Aldrige, Plaintiff, 
Respondent. 


Heard, 

3, December. 

1908. 

Judgment, 

3, January.J 

Limttaiio7i Act (AT of 7577), sec. I 4 — 
“ Unable to ejitevtain ” and laiable to 
decidef distinction between—Sojnc othc}' 
cause of the like iiatu'cef what is—Act VIII 


of 1859 — Non-suit—Misjoinder of parties and 
causes of action--^'*Prosecuted with due dili¬ 
gence." 


A Plaintif cannot he said to have pro¬ 
secuted a suit with due diligence within 
the meaning of sec, 14 of the Limitation 
Ac? {XV of 1877) when, owing to his 
own negligence or default, the suit is so 
framed that the Court cannot try it otU 
on the merits. 

An impi'oper joinder of parties or of 
causes of action is not “ a case of a like 
nature ” contemplated to fall ivithin the 
tneaning of sec, I 4 . 

Chdnder Madhab Chakra butty v. Bis- 
SESSUREE DeBEA (1), BaI JaMNA v. BaI 
Ichha (5) followed. 

Deo Prosad Sing v. Pertab Kairee (2), 
Mathura Singh v. Bhowani Sing (6) dis¬ 
sented from, 

Mulliok Kepait Hossain V. Sheo Per- 
8HAD Sing (3), Arsan v. Tathumma (4) 
Diitinguished. 


(1) 6 W. R (Civ. R.) 184 (1866), 

(2) I, L. R. 10 Cal. 8(5 (1883). 

(3) I. L. R. 23 Cal. 821 (1890). 

(4) I. L. R. 22 Iliad. 494 (1897). 
(6) I. L. K. 10 Bom. 604 (1880). 
(6) I, L. R. 22 All. 248 (1900). 


The facts of the case, taken from the 
judgment, of his Lordship the Chief 
Justice, are as follows :— 

"This is an action for libel. 

" So far as the merits are concerned, 
it is governed by the judgment delivered 
in the case of Lahiri v. The Indian Daily 
News ■,* and I need not say anything 
more about that. 

“ The only question argued on this 
appeal is whether or not the suit is 
barred by limitation. The facts are 
these :— 

"On the 20th January 1906, the 
present Plaintiff with five other members 
of the Calcutta Police Force, Instituted 
a suit for libel against the Defendants, 
claiming an aggregate sum for damages. 
To that suit, the Defendants by their 
defence, datgd the 28th March 1906, 
pleaded misjoinder ‘of parties and of 
causes of action, and that plea was up¬ 
held by Mr. Justice Chltty on the 22Qd 
April 1907. He, however, gave the Plain¬ 
tiffs leave to elect which of their number 
should continue the suit, the other 
Plaiutiffs, with their causes of action, 
being struck out. The Plaintiffs elected 
that Inspector Lahiri should continue 
that suit, and the other Plaintiffs were 
struck out. They have filed five separate 
suits, with one of which, that of Superin¬ 
tendent Aldrige, we are now concerned. 

“This suit, whlch^ is against the pro¬ 
prietor of the newspaper alone, was in¬ 
stituted on tfie 1st May 1907 : the libels 
were published on the 17th and 19th 
July 1905: unless the period during 
which the present Plaintiff was prosecut¬ 
ing the former suit can be excluded, the 
present suit is clearly barred. This is 
the question we have to decide.” 

* See A, S. Barrow v. Hem Chandra Lahiri, 
post. 
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The judgment of the lower Court 
deciding the question in favour of the 
Plaintiff is as follows :— 

CiirrTi,.l.—This auil tlio four fnlloviiu^ suits 
)ia\R been filod liy Iho fi\o PlftinliHs, mIio elccteil 
tti bp struck ou( ol .Suit iso. O'f of lOOti, in 
wliicli judf^iopiit. lias just bppii (Iplivcreil. They 
now in (IiP'P live snil^ -cvprally claim dainagps 
fot the same hljol .a.-- that- cunijihiiued of in the 
cailior smt Theip is a slight diffon nee in the 
form of suit 111 a-, much as,in these five suits the 
ediloi of the Iiidluii Ihiily rVi ics has not been 
made a [i.n Iy Jletendant The suits aie .igainst 
the Pioprietois ahuic. The first point iihich 
aiiscs, which, liciiig rounuoii to all t'\e suits, may 
be I onvonientlv disposed ..f m one iudyment, 
Is that of limit,dion. The litiels couiplaincd ol 
were jmblisheil on the 1 /lli and IPth .lull 100 .'. 
^ri^pse live suits \\01 e tiled on ls| M.iy IDOi. It, 
thciefoie, the pci lod duiiiii; i\tiiili ihC'C fne 
Plaiutifi'.s weie piosOcu'ing the^oiuiei .Suit Xo. 
O't of lOOti, Is not e\«luded, these .suits are 
(loatly li.uied. Il it is to lie exclude.I, the ple.i 
ol limit.itioii I ul-. 1 iiiiv .'.ly .0 om e iliat the 

cahei 'iiil 1'is, in my ojunieu pio-e. nted with 
due diligeiiie II w.is -iiyeesLed that tin point 
of uii')oindei ln\ine tjeen t.iken in the writ¬ 
ten .st ilciiieul filed on ttSlh Mirtl- IttOtJ and 
so brought to Plaintiffs’ notice on that date, the 
Plaintiths should have taken immediate step.s to 
have it decided., I eaniuiL see that tlicie was 
any oliligation on them to do this. The suit 
took its natural course, and the jioint came up 
for decision the pioper time, namely, as a 
preliminary point after settlement of issues. 
There was no want of Iioik'i fi(lrs in tlie course 
taken 113- the Pl.iintilK and im want of diligence 
0)1 their ]iart m the ]iio-eeution of ilicfoimei 
,,uil. Tlie sole point, tlieii, fm iletenniiialion on 
this i^^ue Is w het hf-i .1 ini'imnder of paificsiuid 


V. Pertah Kairet (2) itevaa distinctly laid down 
by a ,Divisional Bench of this Court that mis¬ 
joinder of causes of action were causes of a 
similar nature to defect of jurisejictiou. Tha 
H.ime view wa.s taken in MvlUrl Kcfait /fossaiti 
V, iS/mo I'lrslwd Singh (.3), where however 
different causes of action against different 
sets of Defendants were impioperly joined iu 



been uiire.servedly accepted by a Full Bench of 
the Allahabad High Court in Mathura Singh 
V. Hhov'uni Singh (fl). The Madr.as High Court 
has also now adcijited the same view, though 
their decision,s have nut throughout been uniform. 
(Sec, Vctdaliiraiudilin Naidu v. Ramijraju (7), 
,ind the e,XI Her cases di.scussed by the Allahabixd 
Coiiit in the ruling above cited). Under these 
ehcuiiistanecs, it is clear that my (leci.sion.s In 
these live .suits on the poiilt'of limitation mu.st 
be 111 f.xxour of the PlaiutitfM. 

The Defendants appealed against the 
aliovc judgment and the decree made 
thereon. 

Ml. Mni ison (with lilm Mess) s. E. P. 
Oh'^sh and L P. R. Pugh) for tlie Appel¬ 
lants, argued that the Plaintifls were 
not entitled to avail themselves of the 
provisions of sec. 14 of the Limitation 
Act in excluding the period during 
which the former suit was going on. 
IIo cited in the course of his argument 
Deo Prosad Sing v. Pertah Katree (2), 
MuUicJc Kefait Hossain v. Sheo Pershad 
Sing (3), Mathura Sing v. Bhawani Sing 
(G), Venkalar \1nani v. Rumaiaju (7), 
Chunder Madhah Chakrahutty v. Bisges- 
.cj/jve Debea (1), Ti*tha Sami v. Seshagiti^ 


causes of ailioii i-< to be regarded .a'* .i “cause 
of i like u.iture ' to ‘'defect of juritdietion,'' 
within the meaiiing of ap,- 14 of (he Limitation 
Aft (XV of IS'87) Were the mxiiei its ndegrn, 
I might blue been im lined to .letepl, the Defend 
ants’ Loiiientioii ft would, ,tl .my r.ite, he ;ui 
argii'dih' [loiut not whoilv free fi om difllt ulty. 
'J'hc mat!<'r ■' however, .«o f.u- .1, I am eoneerne.!, 

I hill...i ti 3 ' .i’itlioiii\ In ]ho Pra,'^^id Singh 


Piii (8), Venkiti N'>yak v, Mu'agappa 


(1) 6 W. I? (Civ. R.) 184 (18136). 
(“) I, L. B. 10 Cul 86 (1883). 
(■’) I. L R. 23 Cal. 821 (1896). 
(0) J L. It. ‘22 All. 248 (1900). 

(7) I. L. R. 24 Mad. 361 (1900). 

(8) I. L. R. 17 Mad. 299 (1893). 
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Chetty (9), Jema v. AJimnd AH Khan (10), 

4 

Ram Subhag Das v. Oobind Prasad (11). 

Mr. Garth (with him Messrs. Chakra- 
vat ti, Sinha, B. C. Mitter, and N. Sircar) 
for the Respondent, replied. 

• 

The JoDGMENT OF THE CouRT was as 
follows:— 

Maclean, C. J.— (^lA stating the 
facts already set out). The question we 
have to decide depends upon the true 
meaning of sec. 14 of the Indian Limi¬ 
tation Act. That section runs as fol¬ 
lows:— 

“ In computing the period of limita¬ 
tion prescribed for any suit, the time 
during which tlie Plaintiff has been pro¬ 
secuting with due diligence another civil 
proceeding, whether in a Court of first 
instance or in a Court of. Appeal, against 
the Defendant, sliall be excluded, where 
fhe proceeding is founded upon the same 
cause of action, and is prosecuted in good 
faith in a Court which from defect of 
jurisdiction, or other^ cause of a like 
nature, is unable to entertain it." 

What is meant by the words “a 
Court which from defect of jurisdiction, 
or other cause of a like nature, is unable 
to entertain it ? ” The language is not, 
“ unable ter decide upon it,” as In Act 
XIV of 1859. It is clear that the Court 
in which the first suit was brought had 
ample jurisdiction to deal with that suit. 
It exercised that jurisdiction by striking, 
out the present Plaintiff as one of the 
Plaintiffs in that suit.* We cannot say 
•that “ from defect of jurisdiction it was 
unable to entertain it.” It did iu fact 
entertain it, and held that the suit could 

(9) I. L. U. ‘40 Mad. 48 (1896^. 

(10) I. L. R. 12 All. 207 (1690). 

(11) I. L. R. 2 All. 622 (1880). 


not proceed, not fiom any lack of juris¬ 
diction in the Court, but because the suit 
was improperly framed. 

Can it then be said that the Court 
w’as unable to entertain the first suit, 
“from some other cause of a like nature 
to defect of jurisdiction 

One of the me’anlngs attached to the 
word " entertain ” in Webster’s Interna¬ 
tional Dictionary is “ to receive and take 
into conslderatidn.” The Court did re¬ 
ceive the first suit, and did take it into 
consideration, and held that, in its then 
form, it would not lie. In my opinion, 
the Court was able to, and did in fact, 
entertain it, though it could not decide 
it on its merits. 

There Ik a marked difference betw^een 
tiie langiiaj'e of the Act of 1859, and 
that of the et.isting Limitation xVet. In 
the present*Act the words are “unable 
to entertain ; ” in the previous Act the 
words were “ unable to decide upon it.” 
A Court may bo able to entertain a suit 
iu its Inception, but be unable to decide 
the same owing to some defect, not in 
jurisdiction, but in procedure. • There 
must have been som^ reason for this 
change of language; and a possible 
reason is that the legislature intended 
to limit the benefit of the section to 
cases where the Court had no power to 
embark upon the case at all. 

Assuming, however, the Court was uu- 
able to entertain it, can it be properly 
said that it was unable to entertain it 
by reason of a cause of a nature like 
to that of defect of jurisdiction? The 
cause here was the improper joinder of 
parties and of causes of action : it would, 
I think, be straining the language of 
the section to say this was a cause of 



476 


THE CALCUTTA WEEKLY NOTES. 


[VOL. Xll. 


The Indian Publishers, Ld. v. Samuel Charles Aldbihe. 


a like nature to defect of jujclsdiotion. 
But, I thluk, a more conclusive answer 
to the Kespondents’ contention is that 
the Court could entertain, and did enter¬ 
tain, the suit, though it could not decide 
It on the merits. It is not unworthy of 
notice that the present Plaintiff knew, 
on the 28th March 11)06, from the de 
fence, that the objection which prevailed 
to have the pleadings amended by strik¬ 
ing his name out as a Plaintiff, he would 
have had plenty of time within which 
to bring his present action. The Court 
could have entertained that application, 
and so entertained the suit for that pur¬ 
pose. 

The learned Judge in the Court of 
first instance seemed to think that the 
case was concluded by authority; let us 
see how they stand. 

An early and important Full Bench 
decision of this Court, which, if in pointy 
Is binding upon us, does not seem to 
have been cited. I am referring to the 
case of Chunder Madhab ChakrabuUy 
V. Bissmuree Debea (1). There it was 
held by a majority of the Court, includ¬ 
ing the Chief Justice, Sir Barnes Peacock, 
that a Plaintiff is not entitled to deduct 
the time occupied by him in prosecuting 
a former suit in which be was non¬ 
suited. 

There the Chief Justice saysIt 
appears to me that, where a Plaintiff’ is 
non-suited, he cannot be said to have 
prosecuted bond fide, (fee., with due dili¬ 
gence. Further, I am of opinion that 
the wor'ds, ‘or other cause,’ must mean a 
cause of like nature. Defect of jurisdic¬ 
tion would be a cause “ that would not 
Include any neglect on the part of the 

(1) (1 W. K. (Civ. R.) 184 (1866). 


Plaintiff either in ^stating his case or 
in other respects. For instance, if the 
Plaintiff should fail to appear or produce 
his witnesses on the day fixed for the 
hearing, the Court would be unable to 
decide upon bis cause of action. But 
that would not be a cause for which time 
ought to be deducted under the section 
for it could not be said that the Plaintiff 
was prosoeuting his suit bond fide and with 
due diligence, or that the Court was pre¬ 
vented by want of jurisdiction or other 
cause not connected with the Plaintiff's 
own negligence from deciding upon the 
case ” 

I do not think that a Plaintiff can be 

r , 

said to have prosecuted a suit with due 
diligence when, owing to his own default, 
the suit is so framed that the Court 
cannot try it out on the merits. 

The language in sec. 14 of the Act, 
XIV of 1859, is not altogether similar 
to sec. 14 of the present Limitation 
Act. The dissimilarities for the purposes 
of the present discussion are “ other 
cause,” instead of "other cause of a 
like nature,” and "shall have been 
unable to decide upon it,” Instead of 
" unable to entertain It.” This change 
of language does not tell in favour of 
the present Plaintiff. 

The next case in this Court is that of 
Deo Prosad Sing v. Pertab Kairee (2). 

It is difficult to reconcile this decision 
with the Full Bench one, which was , 
binding on the Divisional Bench. 

The next case is that of MulUck Kefait 
Ilossain v. Shco Pershad Sing (3). This 
is in favour of the Plaintiff; but the 
Court there declined to lay down any 

(2) I. L. R. 10 Cal. 86 (1883). 

(3) I. L. R. 23 Cal. 821 (1896). 
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general proposition on tl^e subject. These 
are all the oases in this Court. 

• 

The oases in the Madras High Court 
are somewhat confilotlng: but the later 
eases [I may refer to Arson v. Pathvmma 

(4)], support the view taken in Mullick 
Kejait Hossain v. Sheo Perthad Sing 
(3), In Arson v, Pathumma (4), the 
Full Bench case in this Court was not 
cited. The only case I can find in the 
Bombay High Court la that of« Bai 
Jamna v. Bai Ichha (5), where Sir Charles 
Sargent, C. J., appears to have supported 
the principle of the Full Bench case in 
this Court. 

In the Allahabad High Court, there 
have been differences of opinion, but in 
the latest case, Mathura Singh v. Bhowani 
Singh (6) the Court took the same view 
as in the case of Seo Protad Singh v. 
Pertab Kairee (2). In the Allahabad case, 
the Chief Justice read “unable to enter¬ 
tain,” as substantially Identical with 
“ unable to decide.” But, I have pointed 
out the distinction in language in the two 
statutes. 

In this conflict of judicial view, I 
feel constrained to express my opinion 
with considerable diffidence. I, however, 
agree with Sir Barnes Peacock and Blr 
Charles Sargent* and I do not think that 
the section was intended to apply to a 
case in which the first suit had failed 
entirely by reason of the negligence and 
laches of the Plaintiffi himself: in other 

words, I do not think that an improper 

« 

joinder of parties or of causes of action 
is case of a like nature ” within the 

(2) I. L. R. 10 Cal. 86 (1883). 

(3) I. L B. 23 ('al. 821 (1896). 

(4) I. L. R. 22 M%d. 494 (1897). 

(5) I. L. R. 10 Bom. 604 (1886). 

(6) I L. R. 22 All. 284 (1900). 


meaning of ^ec. 14 of the Limitation Aot> 
BO to hold, would be putting a premium 
on carelessness and laches. If a Plain¬ 
tiff, with the Code staring him full in 
the face, and through his own negligence, 
so frames his suit as to prevent the 
Court from deciding it on the merits, 
which to my mind* is a different thing 
from entertaining it in its inception, I 
do nob think, ho can claim the benefit 
of sec. 14. I am hot much impressed 
with the argument that, if a Plaintiff 
brings his suit in a Court which cannot 
entertain it through a defect of jurisdic¬ 
tion, such selection of the Court is as 
much attributable to his own negligence, 
as say, a misjoinder of parties. In India, 
it is often a very nice question which* 
Court has jurisdiction : and a Plaintiff 
may make a bond fide mistake in his 
selection of a Court: and it is to meet 
that class of case that sec. 14 was enact 
ed. But these considerations cannot apply 
to the case of a misjoinder of parties or 
causes of action, when the law and the 
practice are so well established. 

For these reasons, I consider this Suit 
is barred by limitation. The decree of 
the Court of first instance must be dis¬ 
charged, and the suit dismii^sed with 
costs, both here and in the Court of 
first Instance. 

Harinqton, J.—I agree. 

Flbtcheb, j.—I also agree. 

* 

' Messrs. 0. C. Chunder Co., Attorneys 
for the Appellants. 

Messrs. Ghosh and Kar, Attorneys for 
the Itespondents, 

P. 11. C. 


Appeal allowed. 
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Appeal from Original.Dborek 
No. 107 OF 1906. 

Maclean, C. J. Hemendra Nath 
CoxE, J. Muker,ji and others, 

1908. Plaintiffs, Appellants, 


Heard, 5 and v. 

10, February. Komar Nath IIoy and 
Judgment, others. Defendants, 

21, February, j Respondents. 

Bengal Tenancy Act (VIIIB. C. of 1SS5}, 
secs, 11 and V£—Release hy co-sharer, if trans¬ 
fer — Stamp — Registration — No7i-paynient of 
landlord's fee if invalidates timisfer—Ben¬ 
gal Tenancy {Validation) Act (/ B. C. of 
lOOd), sec, 1—Breach of covenant—Cesser of 
liability. 


Certain co-sharers in a permanent tenw e 
'by a deed, dated Jnd December ISOo, 
which was registered in Book I, under 
sec. 51 oj the Registration Act, lelin- 
(/uished all their right, title and interest 
and claim in the tenure in favour of the 
remaining co-shaier who, it ivas stipulat¬ 
ed, w >s to remain in possession and was 
to be entitled to sell the tenure. He 
was also to pay certain debts mentioned 
in (he deed for which the other co-sharers 
were to be .under no liability. The deed 
was stamped with a five rupee stamp as 
a release. No landlotd's fee ivas paid as 
) c<iuired by sec. Id of the Bengal Tenancy 
Act; 

Held—TAat the deed was a transfer 
within the meaning of sec. Id of the 
Bengal Tenancy Act and the transfer 
was complete as soon as the document was 
registered. The nonpayment of land¬ 
lord's fee did not lender the transfer 
invalid owing to the operation of sec, I 
of Act I of 1903, B, C. 

Held, further, that the liability of the 
co-sharers under the lease ceased with the 
transfer. 


Khisto Bolldv Ghosk v, Kristo Lal 
Singh (1) and Chintamoni Ddtt v. Rash 
Behari Mondal (2) followed. 

This was an appeal from the decision 
of Babu Barada Charan Mltter, Subordi¬ 
nate Judge of Nadia, dated the 14th of 
December 1905. 

The facts of the case material to this 
report are^"CjfoIlow8 r— 

On the 2l8t of Assar 1288 Rai Jadu 
Nath. Roy Bahadur, the predecessor in 
title' of the Defendants Nos. 4 to 7 
and elder brother of Defendants Nos. 1 
to 3 executed a kahuliyat in, favour of 
the Plaintiffs (Appellants in this appeal) 
in respect of certain putni and durputni 
properties belonging Ip the latter. By 
this kabuliyat the executant undertook 
to pay to the Plaintiffs Rs. 1,800 per 
annum as munafa or profit rents and 
Rs, 3,191-H?3 pec annum as the rent 
payable by the Plaintiffs to their superior 
landlords. It was further stipulated that 
if ou failure of payment by the execut¬ 
ant of the amounts payable as aforesaid 
to the Bupeilor landlords the latter 
should sue the Plaintiffs and recover 
decrees against them, the PlalntlQs 
were to bo at liberty to sue him for 
arrears of rent and to recover from him 
the amount with interest and costs by 
sale of tlio durputni and seputni taluks 
created by the lease. The Plaintiffs 
alleged that the kabuliyat was executed 
at a time when the executant and hla 
brothers. Defendants Nos, 1 to 3 wete 
living in jolpt mess and estate, that all 
the Defendants were equally bound by 
Its terms, Jadu Nath Roy having execut¬ 
ed the kabuliyat as the kirta of the 
family, that the Defendants defaulted in 

t 

(1) I. L. B. 16 Cal. 642 (1889). 

(2) 1 L. R. 10 Cal. 17 (1891). 
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paying rents to,the snperior landlords 
for certain ^is«s of the years 1303 and 
1304 B. S. with the result, that the 
latter recove*red decrees against the Plain¬ 
tiffs and the Plaintiff's had to satisfy those 
decrees. The Plaintiff's then instituted 
the present suit for the recovery of 
Rs. 5,733 as damages forbreach of 
the covenant in the lease whereby the 
Defendants had undertaken to pay the 
rents payable by the Plaintiff's t6 the 
superior landlords. 

The Defendant No. 1, Kumar Nath 
Roy, inter alia, pleaded a waiver of tlie 
covenant by the PlaintifiFs and also pay¬ 
ment. But the.defence of the other 
Defendants was mainly this, that by a 
registered deed of release or disclaimer, 
dated 2nd December 1893 (Augrahayan 
1300), the Defendaifts Nos. 2 to 7 l)ad 
traiteferred their (Iwpntni and ccputni 
interest under the aforementioned I'uhu- 
liynt in favour of Defendant No. ], 
that the default complained of occurred 
after the date of the rSlease, that the 
Plaintiff's knew of this deed of release 
from before 1303 B. S., and that they 
have since 1304 recognised a transferee 
from Defendant No. 1 alone as their 
t*enant. Undejr the circumstances they 
claimed that their liability under the 
kabvliyats had ceased before 130." B. S. 
The material provisions of the deed are 
set out In the judgment. 

The lower Court gave the Plaintiff's 
a decree against the Defendant No. 1 
alone but dismissed their suit as against 
Defendants Nos. 2 to 7. 

The Plaintiff's appealed to the High 
Court. 

Mr, S. P. Sinh'i (with him Balm llara 
Pioiad Chatterjee for the Appellants) 


submitted that the release did not ope¬ 
rate to put an end to the liability of De¬ 
fendants Nos. 2 to 7. Jadu Nath Roy 
executed the knbuliyat on behalf of the 
joint family of which Defendants Nos. 1 
to 3 w^ere also members. .The question 
really is, was the release a transfer which 
the landlords were bound to recognise. 
No landlords’ fees were paid. The re¬ 
lease was merely an arrangement between 
the Defendants inter &e. It did not 
aflfect third parties. It merely settled 
the best way in which the debts of the 
family were to be paid off. The stamp 
was only for Rs. 5. No notice was 
served on the landlords as required by 
sec. 12 of the Bengal Tenancy Act. The 
transfer was not under sec. 12 of the 
Bengal Tenau«y Act. Mere knowledge 
ou the part of the Plaintiff's would not be 
enough. Surendia Nath v. 2'tn Cowiie 
(3), Kristo Bulluv Ghose v. Kristo Lai 
Singh (1), Chintamoni Dutt v. Rash 
Behari Mondal (2). 

Bahu Naltni Ranjan Chattetjee for the 
Defendants Nos. 2 to 7, said that the 
release was a transfer of all their right, 
title and interest to the Defendant No. 1 
and was registered as such in Book I. 
See sec. 51, Registration Act. As regards 
the stamp, mere payment of insufficient 
stamp duty cannot alter the character of 
the document. See ^tamp Act, sec. 36, 
The transfer is complete as soon as the 
document is registered. Kristo Bulluv 
Ghose V. Kristo Lai Singh (1), Surendra 
Nath V. Tin Cowrie (3), Chintamoni 
Dutt v. Rash Behari Mondal (2), Raman 
Kapuria v. Ananta Ram Laha (4). The 

(1) '. L. It. It) Cal. G42 (1889). 

(2) I. L. R. 19 Cal. 17(1891). 

(3) I, L. R, 20 Cal. 247 (1892). 

(4) 10 C, W. N. 270 (1905), 
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question was really concluded by the 
provisions of the Bengal Tenancy Valida¬ 
tion Act I of 1903 B. C., 600 . 1, the 
payment of landlord’s fees being no longer 
Indispensable, The Act has retrospective 
operation. 

No notice is required In the case of 
transfer of tenures; see sec. 73, Bengal 
Tenancy Act which requires notice in the 
case of transfer of occupancy holdings. 
Compare secs. 11, 12. 

Babus Shiva Piosonno Bhuttachaijfe 
and Nogendia Nath Ghosh for the De¬ 
fendant No. 1. 

A/r. Sinha in reply. 

, The Judgment of the Court was as 
follows :~ 

Maclean, C, J.—This is'an appeal by 
the Plaintiffs. The Subordinate Judge 
gave judgment against Defendant No. 1 
only : the Plaintiffs contend that there 
ought to have been a judgment against 
all the Defendants, The solution of this 
question depends, admittedly, upon the 
effect of a registered deed dated the 
2nd December 1893, by which the De¬ 
fendants Nos. 2 to 7 surrendered all 
their interests in the durputni and seputni 
in favour of Defendant No. 1, who subse¬ 
quently, as has been pointed out in the 
other appeal, sold them to Bidu Bhusan 
Biswas. By that deed, which is called 
a deed of disclaimer, the Defendants Nos, 

2 to 7 relinquished all their right, title 
and interest and claim in the properties 
in favour of Defendant No, 1, who was 
to remain in possession and was to be 
entitled to sell them. Defendant No. 1 
was to pay the debts mentioned in the 
deed ; Defendants Nos. 2 to 7 were to 
he under no liability for those debts. 


It Is contended <ior the Plaintiffs that 
this deed is not a transfer within the 
meaning of sec. 12 of the Bengal Tenancy 
Act. We think, upon its true construc¬ 
tion, that it was. It is true it is not 
stamped with an ad valorem stamp, but 
only as a release, and that the landlord’s 
fee was notfpoj^. But it was registered, 
and the fact that the landlord’s fee was 
not paid does not render the transfer 
invalid (see sec. 1, Bengal Act, No. I of 
1903) and it was registered in Book I, 
vol, 25 under sec. 51 of the Indian 
Registration Act. Sec. 11 deals with the 
case of a transfer of a share in a per¬ 
manent tenure. The transfer is complete 
as soon as the document Is registered. 
Kristo Bulluv Ghose v. Kristo Lai Singh 
(1) and Ghintamoni Dvttt v. Rash Behari 
Mondal (2). It hat not been contended 
for the Appellants that, if the deed 
operated as a registered transfer. Defend¬ 
ants Nos. 2 to 7 would be liable for any 
subsequent payments to be made under 
the kabuliyat. Moreover the Plaintiffs 
were aware of this transfer In 1899 and 
after its execution the Plaintiffs never 
asked for any rent from the Defendants 
Nos. 2 to 7. They seem further to have 
recognised the transfer as a valid one 
for they certainly recognised Bldu Bhusan 
Biswas as the purchaser direct from 
Defendant No. 1. 

For these reasons we think the appeal 
must be dismissed with costs, hearing fe^ 
five gold rnohtirs, payable to Babu Nallnl 
Ranjan Chatterjee’s client. 

CoxB, J.—I agree. 

N. G. Appeal dismissed, 

(1) 1 L. R. 16 Cal. 642 (1889). 

(2) I. L. R. 19 Cat 17(1«91). 
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COIVIL APPELLATE /URISDIOTION.] 

Appeal from Original Decree, . 

No. 81 OF 1906. 

Mitra, J. 

I 

Caspersz, j. Sarat Cuandra Roy 
1908. [CaowDUDRY, Appellant, 

Heard, v. 

30, January. .Rajon^JVIohan Roy 
Judgment, and ore.. Respondents. 

10, February. J 

Surety of guardian — Liability—Contract 
Act {IXof 1872), sec. 128 — I’roprrty not speci¬ 
fied in the application for appointment of 
guardian, deilmgs with—Guardians and 
Wards Act {VI11 of 1890), sec. 35—Asoign- 
ment of bond, if must be in uriting^—MistaLe 
and misrepresentatioJi, if ground for avoiding 
bond—Minor — Estoppel. 

When the bond executed by a swety on 
the appointment of the gif,ardian of n 
minot's properties under Act VIII of ISOO 
did not impose any UnXits, 

Held —That his liability extended to 
the guardian's dealings with propei ties 
other than those specified in the y’^^Cton 
for the appointment of the guardian. 

Estoppel cannot be pleaded against a 
minor. 

An administration bond is not invali- 
da'ted by teason^ of mutual mistake on 
the part of the Court and the suiety, or 
misrepresentation by Coutt, 

Deuendra Nath Dutt and Banku 
Behary Banbrji V. The Administrator- 
General OF Bengal (1) followed. 

The Uabilty of the guardiait extends to 
profits actually received or profits which 
could have been received but for his gross 
and wilful default. He is not liable for 
the profits of property fin the wrongful 
possession of a stranger. 

(1) 10 C. \V. N. 073 : s. o. I. L. R 33 
Cal. 713 (1905). 


The laio' does not require a written as¬ 
signment by the Disirict Judge of a 
guardian’s bond. 

This was an appeal from the deolsioD, 
dated 9th February 1906, of Babu Uma 
Nath (jjiosal. Subordinate Judge of Dis¬ 
trict Noakhali. * 

The Plaintiff in this case was appointed 
administrator of the estate of one Durga 
Charan Mukberjee deceased, on the 23rd 
August 1904, He stated in his plaint 
that Durga Charan, who died in Assar 
1305 leaving as his sole heir his only 
son Modhusudan, during hie life time 
carried on an extensive money-lending 
business at Fenl with funds acquired by 
himself and bad also acquired other pro-’ 
perties moveable and immoveable of 
which he was the sole owner. 

It appears that on the death of Durga 
Charan a dispute arose as to the share, 
if any, of Durga Oharan’s two surviving 
brothers, Hart Charan and Bishun Charan, 
In the properties left by him. The dis- 
pu'e was at the time settled by an ins¬ 
trument in the nature of a family'ar¬ 
rangement executed by HarPCharan and 
Bishun Charan and Raj Lakshrai Debi, 
the mother and guardian of Modhusudan, 
whereby a 41 as. and a 3J as. share in 
the properties were recognised as belong¬ 
ing to Ilarl Charan and Bishun Charan 
respectively. 

On 26th March 1900 Bishun Charan 
was appointed guardian of Madhusudan’s 
properties under Act VIII of 1890. He 
also obtained a certiOcate to collect 
debts due to the deceased under Act VII 
of 1889. The order appointing him guar¬ 
dian was set aside on appeal to the High 
Court by Raj Lakshmi on 28th January 
1902. The Plaintiff being subsequently 
appointed administrator to the estate of 

61 
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Durga Cliaran applied to the District 
Judge by petitions praying for as¬ 
signment to him of the bonds executed 
by Blshun Cbaran (Defendant No. 1) 
and his sureties in the proceedings under 
Act VIII of 1890 and Act VII of 1889. 
On these petitions the District Judge 
passed orders directing the bonds to be 
made over, as prayed, to the Plaintiff. 
The Plaintiff then instituted tlie present 
suit against llishun Charan and Ibe 
sureties, asking for an einiuiry into tbc 
correctness of the accounts submitted by 
Rishun Charan and for a decree for sucli 
Bum or sums of money rs might i)C found 
■ duo on taking accounts and for the re¬ 
covery of the same from Bi.slum Cinran 
or the surety Defendants.* He isiced for 
an account of tlie Defendant No. I’s 
dealings with the whole IG as. of tl'e 
properties left by Ourga Charan alleging 
that the Defendant No. I’s claim of a 
3.1 as. share for himself and tin* claim of 
Ilari Charan of a as. share w is bas'-d 
on a fraudulent nirnoya piira produced 
by Defendant No. 1, and tliat in point of 
fact they had no share or interest wl\a* 
ever In the properties. 

The Subordinate Judge decreed tlie 
suit in Plaintiff’s favour directing ac 
counts to be taken by a Commissioner, 

The surety Defendant No. 2, Sarat 
Chandra Roy Chowdhury, preferred this 
appeal to the High Court on the IG h 
March 190G. 

Dr, Preo Nath Sni for the Appellant. 
Sahus Dwaika Nath Chu^kerbutty ami 
Hari Bhutan Mooke^jee for the Respon¬ 
dents. 


Chf.ran were three brothers, sons of one 
Ram Sundar Mukherjee. Durga Charan 
died in July 1898 leaving a son, Modhu- 
sudan, wlio was then a minor, and his 
widow llnj Lakshmi, mother of Modhusu- 
dan. Shortly after the death of Durga 
Cli.aran, a d>»?(Ut0 arose as to the share, if 
any, of Bishun Charan and Hari Charan 
to cevtairi properties which they claimed 
to b3 I he joint properties of the family. 
On the Tiih October 1898 an instrument. In 
the iiatuio of a family arrangement, was 
executed by Bishun Charan, Hari Charan 
and by Ilaj Lakshmi, on behalf of Modhu- 
sudan, iy which M)d]uisadan’8 share was 
fixed at 8 aunas, Hari Charan’s share 4.1 
aiinas, and tliat of Bishun Charan 3Jj 
ann m. It doc.s not distinctly appear how 
the pidj ortiTis cov..rGd by the instrument 
were possessed from 1898 to the yGarplDOO, 
but it v.onld seem that they were poa- 
ses.srd in tlio shares indicated in the ins¬ 
trument of .■'nil October 1898. 

Tliereaf'er, Bisiinn Ciiaran applied for 
the appointment of himsell to bo the 
gnauli n of fno iiroperty of the minor, 
Modiinsiidan. An order was made on 
the 2Gth March 1900, by the District 
Judge of Noaklvvti appointing him guar¬ 
dian. On appeal, however, to this Court, 
the order of tlie Di.striet Judge was set 
aside on the •J8.';h Jaiimary 1 902, and this 
Court e.xprcssed its opinion to the effect 
that an administrator to the estate ef 
the doceas'ai Durga Charan should be 
appointed imstead of a guardian of the 
property i-f the minor. In the proceed¬ 
ings which took place In the lower Court 


subHeijuout to the order of this Court, 
The JddgmuN'j of the Court was as ' , the Plaintiff Rajanl Mohan Roy was 
follows :— appointed administrator, and he prac- 

Durga Charan, Bishun Charan, and HarU^ttJc**l!y became, by such appointrae 
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guardian of the properties of Modhu- kball with respect to the estate of the 


Sudan. Rajanl Mohun look possession as 
such administrator, on the 26th Febru¬ 
ary 1902, of^ the properties of the minor. 
Thereafter, Bishun Charan submitted his 
account to the District Judge for the* 
period of his management of the minor’s 
estate, that Is, from 18th Juno 1900 to 
26th February 1902. • 

The present suit was instituted on the 
2nd January 1905, by Rajani Motion 
Roy for the purpose of an enquiry into 
the correctness of the account submitted 
by BiBhun*Charau, for a decree for such 
sum or sums of money as migiit bo found 
due on the taking of account, and for lo 
covery of the same from Bishun Oliaran 
or from the oilier Defendants ulio iiad 
become sureties for Bishun Charan in 
the proceedings for ^realiz-ition of the 
debts due to the estate of Durga Char.in, 
under Act Vll of 1889, or fm- manage 
ment of the minor’s propertie-i, under 
Act. VIII of 1890. 

Bishun Charan is the Dtifondanl No. 1 
in this case. Tiie Appellant .Saiat Chan¬ 
dra Roy is the Defendant No, 2, and ho 
executed a bond for twenty thousand 
rupees as surety of Bishun Chaiau for 
due administration of the estate of 
the minor. Thb bond's dated the 13th 
June 19;J0 and runs as follows:—“The 
condition of the aforesaid bond is this, 
that, the said Bishun Charan Mukho- 
padbya readers a just and true account 
of the credits received on account of 
the properties of the said ^lodhusudan 
MulAopadhya when the same will bo 
called for from him, and if the said 
Bishun Cliaran Mukhopadhya abides by, 
observes and carries out all the orders 
of the Court of the said District Noa- 


said minor and goods etc., of bis estate 
and with respect to any money and es 
tate that may bo received by the said 
Bishun Charan Mukhopadhya as such 
guardian, and if he acts properly in all 
matters,* then the bond or deed of liability 
mentioned above shall become null and 
void ; otherwise, the same shall bo In 
force and effect.” The other Defend¬ 
ants, namely, the Defeudanta Nos. 6 and 
7 stood sureties for the Defendant No. 1 
for icalisatlon of debts under Act VII 
of 1889. 

Various pleas were raised in the suit 
by tlie Defendants in the lower Court, 
but it is not necessary to refer to them 
for tlie pnr[)Osos of the present appeal.* 
Tliu Defendants, other than Defendant 
No. 2, have, appareytly, accepted the 
judgment of .the Subordinate Judge 
dneeling an account to be taken by a 
Ci-mmisbioner according to the directions 
gi\cii in that judgment. 

Tiie Defendant No, 2 has appealed 
from the order of the Subordinate Judge 
but his contention before us is limited 
to tlio ground that as surety he is not 
bound to pay any rnnonnt that may be 
found duo by the Defendant No. 1 on 
account of tlio income and disbursements 
wit h respect to such share of the proper¬ 
ties which under the jnstrument of the 
.bill October 1898, came into the hands 
of Bislnin Cliaran and Ilari Charan. The 
lower Court held that the properties 
covered by tliis Instrument exclusively 
belonged to Durga Charan, and that 
Bishun Charan and Harl Charan had no 
share in them, and that the Instrument 
was executed by Raj Lakshmi when she 
was v( ry young and did not understand 
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the true Import and effect of It and was, 
therefore, of no effect. The lower Court, 
therefore, directed that Blshun Charan 
must render an account of the income 
and disbursement with respect to the 
whole of the property left by Dniga 
Charan irrespective of the shares-alloied 
to Bishun Charan and Hari Charan. 

The learned Vakil for the Appellant 
has not questioned the finding of the 
lower Court as to Durga Charan having 
himself acquired the properties covered 
by the Instrument of 1898, nor has he 
questioned the finding as to the want 
of capacity of Raj Lakshmi to execute 
that Instrument. We must hold that, for 
the purpose of the present suit, Bishun 
Charan had no right to receive for himself 
the Income of the share alloted to him. 

The substantial grounds urged before 
us are that Bishun Charan having been 
appointed guardian of the property of 
Modhusudan such as was described in the 
petition for the appointment of guardian, 
the Appellant, as surety, is responsible 
only for the conduct of Bishun Charan 
with respect to such property and not 
any share of the property which was not 
covered by that petition, and that the 
District Judge having found, in the pro¬ 
ceeding appointing Bishun Charan as 
guardian, that the three brothers Durga 
Charan, Bishun Charan and Ilarl Charan 
were joint, there is bar in the nature of 
estoppel to any claim as against a surety 
for any money with respect to the share 
that came to Bishun Charan and Hari 
Charan by the deed of 1898. 

The terms of the security bond are 
very wide. The Appellant became surely 
for the credits received on account of the 
properties of the minor and not of any 


specified properties. He bound himself, 

as such surety, in respect of any money 

thaC might be received by Bishun Charan 

on account of the estate of the minor. 

There was no limitation to the Appellant’s 

liability under the bond, up to Rs. 20,000. 

If a contrary view were taken, the result 

would be serious to the minor. The 

guardian nJgfll derive income from the 

minor’s property nob mentioned in his 

petition, and to hold that the guardian’s 
1 

surety would not he bound to indemnify 
for such receipts would seriously prejudice 
the minor and contravene the'provisions 
of sec. 128 of the Contract Act. Bonds 
executed in proceedings under Act VIII 
of 1890, as, in fact, administration bonds 
generally, must be construed according 
to the conditions contained in them. 
This ground of the Appellant must there¬ 
fore fall. 

The plea of estoppel is equally unten¬ 
able. There was no representation made 
by the Court and certainly none by the 
minor. The ground of estoppel cannot be 
pleaded against an infant. The ground 
of misrepresentation by the Court, and 
mutual mistake of the Court and the 
surety, was raised In Dehendra Nath 
Dutt and Banku liehary Banerjee v. The 
Administrator-Genetal oj Bengal (1) as 
a defence to an action on an administra¬ 
tion bond, Three.out of the five learned 
Judges who decided the case were of 
opinion that the bond could not be In¬ 
validated on the ground of mutual mis¬ 
take, and as regards the ground of mis¬ 
representation all the five Judges were 
unanimous In the view that it was un¬ 
tenable. 

(1) 10 C. W. N. 673 : s. c. I. L. K. 33 
Cal. 713 (1906) 
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We are, therefore, of opinion that the 
Appellant aa aurety ‘is bound to pay for 
any wrongful oonduot of the Defetidant 
No. 1, with respect to all the proper¬ 
ties to which the minor w»s entitled. 
But if a third person was wrongfully in 
possession, as llari Charan wa-*, of a 
share of 4^ annas, and Defendant No. 1 
did not receive'the pirlifi with respect 
to such share, neither he nor his surety 
would be liable for them. The liability 
extends to proiits actually received, or to 
profits which could have been received 
but fortress and wilful default of the 
Defendant No. 1. 

We may add that the argument some¬ 
what faintly pressed before us, that the 
bond was not properly assigned to the 
Plaintifl', to enable him to sue the sure¬ 
ties, is clearly untenable. 'I'ho law does 
not require that th^re should be written 
assignment by the District Judge (sec. 
35, Act Vlll of l«i)C). 

Subject to the limitation indicated 
above, wo dismiss this appeal with costs. 
Appeal dismissed, 

(CIVIL APPELLATE JURISDICTION.] 

Ai’I'eaIj from Order 
No. 288 OF 1307. 

RaMPINI, J.» ' (jtADADHAR PaNDA aiul 

Sharfuddin, J. atir.. Judgment-debtors, 
1908, Appellants, 

Heard, v. 

11, February. Shyam Churn Naih 
Judgment, and ors,, Deoroc- 

24, February, holdore, Respondents. 

• Civil Procedure Code {Act XIV of LS84), 
secs. 25S, Sfi/f—Hatisfactioa of decree not 
certified owing to decree-holder^ fraud — 
Application after iinje to have certified. 

Sec, 25S of the Civil Procedure Code 


prevents an executing Court from taking 
cognizance of an uncertified adjustment 
of a decree, 

Dinobandhu Nundy V. Harimati 
Da.ssee (1) explained, 

Ramduyal V. Ram Hari (2) and Baib- 
QULUV. Bapasna (3) follrhved. 

Where, however, the judgment-debtors 
complained that the dect ee-holder had bg 
fraud kept them in ignorance, till within 
a month o/ their application, of the fact 
that the saiisfaetion of the decree had not 
been cer tifi^d. 

Held — That the matter could be in¬ 
vestigated under see. of the Civil 
Procedure Code. 

Prasanna Kumar Sanyai. r. Kali Das 
Sanyal (1) followed. 

This was* an appeal preferred on the 
Lath of July 1907, against an order of 
J. J. Platel, It-iq., District Judge of 
Zillah Cuttack, dated the Cth of April 
1907, reversing that of Brbu Debendra 
Nath barkar, Munsif of Bliadruck, dated 
the 15th of December 1906, 

Ihe material facta will appeivr from 
the judgment, • 

Babu Bepin Chandra Mullik for the 
Appellants. 

Babus Shamatul Chnnder Dull and 
Sdtish Chandra Mukerjee for the Res¬ 
pondents. 

9 

The Judgment of the Court was as 
follows 

This is a second appeal in an execution 
case. 

(1) 8 C. W. N. 395 : s. c. I. L. R. 31 
Cal. 480 (1904). 

(2) I. L. R, 20 Cal, 32 (1892), 

(3) I. L. R. 16 Mad. 302 (1892) 

(4) I. L. H. 10 Cal, 883 (1892). 
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The second Appellants are the judgment- 
debtors who when the decfee-holders 
applied to execute two decrees obtained 
against them presented an application 
under secs. 244 and 313, C. P. 0., alleg¬ 
ing that the decree-holders’ decrees had 
been satisfied Jby the execution pf as 
mortgage bond by thp principal judg¬ 
ment-debtor, Gadadhar Panda, on the 
Ist May 11)03 in favour of Sadanunda, 
the father of the decree-holders. The 
decree-holders admitted execution of this 
bond, but alleged that the ariangement 
fell through owing to one of the judg¬ 
ment-debtors, (lanosli, refusing to ratify 
it, and that accordingly the bond was 
returned to tlie judgment-debtor, G'ada- 
dhar. 

The Munsif held that the decree- 
holders had not been able to 'prove their 
allegations as to the return of the bond. 
He found that the decree-holders’ decrees 
had been satisfied and disallowed the 
decree-holders’ applicaton for exccutiosj. 

On appeal to tlie District Judge, the 
application for execution was allowed on 
the ground that the satisfaction of tlie 
decrees' by the execution of tlio fresh 
mortgage bond of the 1st May 1903 had 
not been certified to the Court under 
sec. 258 and -therefore could not be taken 
cognizance of by the executing Court. 

The judgment-debtors now prefer this 
second appeal. It can only lie under 
sec. 244. There can be no second appeal 
against an order under sec. 313. 

The grounds urged on behalf of the 
Appellants are (1) that no decree had 
been passed under sec. 90 of the Transfer 
of Property Act and so execution of the 
decrees against the other properties of 
the judgment-d'obtors should not be allow¬ 


ed : (2) That sec. 258 does not apply 
to mortgage decrees; and (3) that if 
sec. 258 does apply to mortgage decrees, 
then the judgment-debtors’ present appli¬ 
cation is still maintainable under sec. 
214, C. P. C. and should bo allowed, as 
the decree-holders by fraud prevented 
the judgment-debtors from applying In 
time under spc.^?58, C. P. C. 

The first two grounds of appeal must 
fail. The Uocreos which it is now sought 
to execute are not mortgage decrees but 
money decrees passed under sec. 90 of 
the Transfer of Property Act. •'The de¬ 
crees were decrees under secs. 88 and 
90 of the Act, for it was provided In 
them tli.it If the proceeds of tlie sale of 
the mortgaged properties were Insuffi¬ 
cient to satisfy tiie decrees, the decree- 
holders were at liberty to proceed against 
tlie other properties' of the judgment- 
debtors. The mortgaged properties haie 
been sold. The proceeds of the sale 
have not satisfied the decretal amounts. 
The decree holders are now proceeding 
against the otlier properties of the judg¬ 
ment debtors. The decrees which It is 
now sought to execute are therefore 
money decrees. 

In support of his third ground of ap¬ 
peal, the plc.ader for the Appellants relies 
on the case of Dinobandhu Nundy v. 
Harimati Dassee (1),.in which according 
to the head-note it has been ruled that 
sec. 258 of the Code does not restrict 
the operation of sec. 244. The pleader 
for the Appellants contends that accord¬ 
ing to this ruling when an application 
under sec. 244 Is made to a Court exe¬ 
cuting a decree, such Court Is not pre- 

ID a C. W. N. 30D : s. o. I. L. R, 31 
Cal. 480 (1004) 
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vented by the provisions of sec. 258 
from taking cognizauco of an uncertified 
adjustment of a decree. lint though 
there are some observations in the judg¬ 
ment in this case, which lend supptfrt 
to this contention, we would observe (1) 
that what was decided in the case was 
only that a separate suff fo? a declaration 
that a decree has been satisfied by an 
uncertified agreement out of Coprt will 
not lie, and (2) that the learned Judges 
who decided that case do not dissent 
from or refer to a Full Bench decision in 
Ramdoycil v. R'\m Ifnri (2), which lays 

down the contrary, and which appears 

• • 

to be in accord with the express terms of 
sec. 258. 

The case of Baiigulu v. Bapanna (3), 
which is referred^to iiuthe judgment in 
J^inobandhu v. Ildtiiiti'Ati (1) is also to 
the effect that a separate suit for a 
declaration that a decree has been satis¬ 
fied by an uncertified agreement is barred. 
In this case it is said^ “The eficct of 
sec. 258 is only to e.'cclude proof of an 
uncertified agreement in execution pro¬ 
ceedings. It does not limit the operation 
of sec. 244.” 

It would scorn therefore that the rule 
laid down *ln Dinohandhu v. Ilai imati 
(1) that sec. 258 does not restrict the 
operation of sec. 244 must be understood 
in this sense, and not, as interpreted by 
the pleader for the Appellants, 

The Appellant’s pleader, however, urges 
that his clients raised a plea of fraud 
‘which the District Judge has taken no 
notice of. His clients complained that 

(1) 8 C. \V.#N. 30o: a. c. I. L. H. 31 
Cal. 480 (1904). 

(2) I. L. K. 20 Cal. 32 (1892). 

^3) I, L. It. 15 Mad. 302 (1892). 


the decree holders had by fraud kept 
them in ignorance till within a month 
of their application of the fact that the 
satisfaction of their decrees by the exe¬ 
cution of a fresh bond had not been 
certified to the Court. He contends that 
tlio lower Court w’as bound to inquire into 
this matter. This argument in our 
opinion must prevail. It is in accord¬ 
ance with tlie vle\v3 of the Privy Council 
as expressed iu the case of Prasanna 
Knmnr Snnyul v. Kalidas Sanyal (4) 
We must therefore remand the case to 
the lower Appelhi'C Court to have the 
Appellants’ allegation of fraud inquired 
Into and determined. If the judgment- 
debtors do not establish their plea* to 
this effect to tlie satisfaction of the 
District Judge, tlxo e.xecutlon should be 
allowed to* proceed If they do, then 
the District Judge should consider and 
determlo.e whether or not the decrees 
have been satisfied and wliether their sa¬ 
tisfaction c.\nnot be certified now. Costs 
will abide the result. Wo assess the 
costs of this Itcaring at 3 gold mohurs. 

Appeal allowed, 

[CRIMINAL REVISIONAL JURISDICTION.] 

• IvEV. No. 890 OP 1907. 

Balajit SiNcn, 2nd 
• Party, Petitioner, 

V. 

Buoju Ghose and ore., 
Ist Party, Opposite 
Party. 

Criminal Procedure Code {Act F of 1898), 
see. 14i> or sec. 107—Dispute relating to a 
fishery, proper section to proceed tender. 

In the case of a bona fide dispute likely 
(4) I. L. R. 19 Cal. 683 (1892). 


Mitra, J. 
1907. 

21, August, 
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to cause a breach of the peace existing 
between two parties t elating to a fishetp 
light, the ojn?j’ section to proceed under 
for pieventing a hi each of the peace is 
sec. 11th, Cr. P. C , and not sec. 107. 

The woids of sec. IJfh are mandatory 
while those of sec, 107 avf discretionary. 

Wheie dispute likely to cause a hi each 
of the peace ui ising between two pai ties 
concerning a fisheiy, the Migistiate diciv 
up apioceeding under sec. 107, Cr. P, U., 
with the result that one of the jvii ties was 
bound down to keep the peace, 

Held —That the order under sw. 107, 
Cr. P. C , is bad and ought to he set aside. 
Jj, there is still a likelihood 0 / a hieich 
of the peace the Magistrate may proceed 
under sec. llfh, Cr, P. C., if he thinks fit 

Dole (Jouind CHowonuKY. v. Duanu 
Khan (1) followed. 

Tliis was a rule (granted on the 30th uf 
July 1907, a;'littsL au order of Bahu 
Baiiku Beiutri .Siiit!h, Deputy Ma^iatrato 
of Bliatjulpiir, da^cd the 20'h of May 
1907, directing the Petitioner to execute 
a bond in the sum of 11s. 200 witli two 
sureties in the sum of 11s. 100 each to 
keep the peace for one year under sec. 
107, C. Cr. P., which order was on re¬ 
vision affirmed by Mr. P. P Lyall, Dis¬ 
trict Magi.strate of Bhagulpur on the 
29th June 1907. 

The facts of the case are shortly 
these :— 

A dispute arose about a jalkar of some 
9 bighas in area situated within the 
ambit of village Phulont. The vdlage 
was stated to belong to Ilaghunandan 
Lai, the first party but the jalkar which 
was situated near its southern extremity 
U) I. L. R. 25 Cftl. 559 (1897) 


was claimed by the second party as being 
a portion of jalkar Baneedut appertain¬ 
ing to taluka Bikrampur Chakrami which 
the second party alleged was their pro¬ 
perty irrespective of the village in which 
the jalkxr, which was some 20 miles in 
lenglh, may lie. The Petitioner, Balajit 

C ^ 

Siugli, was a servant of the second parly 
and tjio present proceeding under sec. 
107, C. Cr. P,, was instituted against him 
on tlie ground 'liat ho was likely to for¬ 
cibly assert ids master’s riglit to fish 
in tlie jilkir and tlie Deputy Magistrate 
Babu Buikn Beiiari Singli made an order 
on the 20ch May 1907 directing him to 
execute a bond in a sum of 11«. 200 with 
two sureties in Us. 100 each to keep the 
peace for one year, In default to undergo 
rigorous impriscamoni for one year. 

On appeal I'cfore tlie District Magi.!- 
trate, the main ground taken before lum 
was that pioceeding under sec. 145 ought 
to have been insntntel in the case. 
The District .Migistrare observed as fol¬ 
lows :— 

“It is possildo this might have been 
a preferable section to act under but 
1 think it is clear in the light of recent 
Higli Court inlings tliat it Is certainly 
open to the Criminal Courts to come first 
to a finding as to the possession and 
then to bind down the party who is en¬ 
deavouring by force to interfere with 
existing possession to keep the peace. It 
is undoubtedly true that the case has 
been determined solely on the point of 
possession and both parties have been 
well aware of the point at issue being 
solely one of possession. But I do not 
think there is anything Illegal in it and 
as the case has been most carefully tried 
and a decision arrived at solely on mate- 
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In an article pdblished below a learned Friend 
from England raises the question whether iha people 
of India would like to have a Federal Court of 
Appeal for all India as they have in, Australia. We 
do not, think that any sncR Court of Appeal is 
eltlier neeesiary or would be useful in India. In 
rlie High Court iu each Presidency or Province we 
have already a Court of Appeal. Eich of our Presi¬ 
dencies or Provinces, is ordinarily larger in size and 
in point of population than any other memher of the 
P.rltisli Empire, The distances between the Pro¬ 
vinces are great and the laws also vary oonsiderably. 
The decisions of the High Court in eacli Province is 
ordinarily considered as final. The roAson for this is 
simple enough. The appeals to the High Court iu 
each Presidency or Province are either (1) fiom High 
Court Judges sitting as Courts of (iist, instance, (2) 
appeals from Siibordinute Judges iu the Mofussil, who 
are judicial officers of very mature experience; (3) 
second appeals on points of law from appeals heard 
by Subordinate Judges from Munsifs, who are civil 
judges of first instance in the Mofuesil with limited 
jurisdiction. It is but natural that people would 
regard a first appeal from a judge of experienc# 
and ability or an appeal from t lie appellate judg¬ 
ment of such a judge as final. • 


It 13 ONLT IN CASES OP VERY SPECIAL IMPORTANCE 
or of very far-reaching consequences that people 
iu India prefer an appeal before the Judicial Com¬ 
mittee of the Privy Council,* The judges who sit 
in the Judicial Committee of the Privy Counoll or 
of the House of Lords are supposed to be the 
best judges in the Empire and their deolalons are 
held lu great respect in India. Indian public opinion 


will ‘therefore warmly Support any proposal for the 
nonstitution of .a fiinl Court of Appeal for the 
Empire by the fuamn of the Judicial Committees 
of the Privy Council and the House of Lords. 
None of the eminent judges who are available 
in England to .cnuatini'e a final Court of Appeal 
for the Empire can ever be exuected to come out 
to India. The liigh standard of sucli a Court as 
also its immunity from local prejudices and influ¬ 
ences will make it immensely more popular than any 
local Court of Appeal for the whole of the Indian 
Empire, Sucli a Court in Euglsiid and increased 
efficiency of the Higli Courts ami the 1),strict Courts 
of India will increase the popularity of Priria|^ 
justice which forms, in fact, the most valuable asset 
In the good-will of the people towards the British 
rule In India. In tlie final Court of Appeal for the 
Empire, eminent ^idian experts may be appointed 
to take their seats with eminent Eoglish judges. 
Australia Is a self-governitig Colony and she has 
a freehand in the olioice of her judges. But ludia 
is very differently situated and there it is where our 
learned friend’s analogy fails. 


We invite ATTENTION TO THE CASE OP JuTlki FtO- 
ind Singh v. B<ddeo Protad Ttw in a report of which 
appears at p. 163 of the current volume (V) of the 
Allahabad Law Journid, In this case one J was 
the bmtmdar of B in respect of certain properties. 
A creditor of B and others, in execution of a money 
decree against them attached these properties. J 
preferred a claim to those properties alleging that 
the properties belonged to him, but his claim was 
rejected by the Court. J then filed a regular suit 
under sec. 283, C.^ C, against both the creditor and 
Band others, the judgment debtors, for a declara¬ 
tion that* he was the owner of the properties 
and the properties were not liable to be sold iu 
execution of a decree against B and others. This 
suit was dismissed, and the decision was upheld on 
appeal by the District Judge. Then J, to save the 
properties from sale, paid from his own pocket the 
money due to the creditor of B and others under 
the decree and brought a suit against B and others 
to recover the money he paid to their creditor. 

The question arose for decision whether under 
the clrcumatances of the case J was entitled to 
recover the amount from B and others. It is evident 
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that .1 by payinj; this amount to the creditor had 
saved the properties of and others from sale and 
B and others thus got the benefit of the payment 
made by J. Hot were they bound to repay the 
money to ,I ? 


This wout.o depend upon whetiikb J was a person 
interested in the payment of the money. No doubt 
B and others were bound by law to pay the money 
but their liability alone would not make them 
bound to repay tlie money to another who made the 
payment on their behalf. Here .1 bad no Interest 
in the property; if the property was sold, he 
would not have sulfcred any loss. But still he 
made the payment, voluntarily without being 
asked by B and others to do so. Their Lordships 
of the Allahabad Higli Court (Stanley, C. J,, and 
Burkltt, .1.) therefore held that the ftrnnmdar had 
no right to be reimbursed by B and others in 
regard to this payment under sec. C9 of the Con¬ 
tract Act. As regards the contention on behalf of 
.1 that he was entitled to recover the money under 
sec. 70 of the Contract Act their Lordships ob¬ 
served "it was held by a Benoh of this Court that 
by the use of the word “ lawfidly ’’ in sec. 70 of the 
Contract Act, the Legislature had in contemplation 
cases, in which a person hold such a relation to 
another as either directly to create (ft as would 
justify the inference that by some act done for 
another person tlie person doing the act \.as entitled 
to look for compensation to the person for whom 
it was done.” Surely by doing something for a 
person without his request or consent, you cannot 
force upon him an obligation to make compensation 
to yon. As has been nbserved by an eminent .ludgo 
" liabilities are not to l)o forced upon people behind 
their backs, ary more than you can confer a benefit 
upon a mail .against bis will. There is an excep 
tioii to this preposition 'in the maritime law.” 
Falkf V. ficoH\nh Imperi')! /noirunre Cn.. 34 Ch. D 
p. 234, per Lord .Justice Bowen. 

'I'he Aucauadad Hum Court in the case of 
Lachtiw D'n v. Apprakath reported at p. 144 of 
the current volume of the Allahabad Law .Journal 
held iliat when a Court appoints an arbitrator under 
sec. f)07, (k Ik C , hut docs not fix the time within 
which the award is to bo filed, the award Is wholly 
void, even tlinngh tlie arbitrator files the award that 
very day. The teason for tlie decision is stated to 
be that, sec. -o08 is mandatory and the Court under 
provisions of that section is bound to fix the time 
within which tlio award Is to bo filed. 


Where the Court throuoh ovebsioht or othkr- 
w1b8 has not fixed the time within which the 
award is to -he filed it seems to us that the Court 
would he competent to fix the time before the award 
has been filed by the arbitrators, on Its attention 


being drawn to the omission, ‘ and if the award is 
filed within that time, the award will be a good 
award. If the Court can extend the time for the 
filing of the award, it can also rectify its own omis¬ 
sion in fixing the time, by fixing the time subse¬ 
quently to the order appointing the arbitrators. So 
the omission to fix the time does not appear to us 
to be such an illegality as to fender the award al¬ 
together invalid, even though It is filed within a 
reasonable time. 


But their f.oiinsiiips rase their decision on the 
ruling of the. Pricy Council in the case of Rnja. liar 
Narain Singh v. Ghaudhui ain Bkagwant Kmr and 
anr., L' R. 18 1. A. 5-9. The Privy Council case, 
however, does not appear to ns to lend support 
ro the decision of tlieir Lordships of tlie Allahabad 
JTlgh Court. In the Privy Council case a suit 
was referred to arbitration without fixing the time 
within whicli the award was to be filed. Subse¬ 
quently the Court corrected this mistake and ex¬ 
tended tlie time to the 20th of March 188.'), The 
award was filed on the 24th of March, that is four 
days after the appointed day. The Privy Council 
held that this award was void as it was not filed 
within the time fixed by the Court, that Is to say, the 
20th of March 188.'), Tf the award were filed within 
the 28th of Manoh wo presume it would have been 
valid even tlioiigli in the original order of reference 
no time for filing the award was fixed. '• Lord Morris 
who delivered the judgment of the Judicial Com¬ 
mittee oiiserved " sec. 021 declares that no award 
shall be valid unless made within the period allowed 
by the (kiurt, and it appears to their r.ordships that 
the section would'be rendered inoperative If sec, 308 
IS to bo merely treated as directory. In the present 
case, however, (ho Subordinate Judge repeatedly 
made orders enlarging the time and In those orders 
fixed tlio time within whieb the award was to be 
made, althougb he did not do so in the original order 
of reference , and their Lordships arc of opbiion that 
It was competent for the Subordinate Judge to do 
NO under sec. oH of tlio Code whieli onablos the 
Court to grant a further time, and from time (,n time 
enlarge the period, for the delivery of tlie award." 
This shows that the mere omisHlon in the original 
order of reference to fix the time within which the 
award is to be filed is not fatal to the ^ralidlly of 
the award provided the award is filed within tlie 
time subsequently fixed by the Court. 


In the Am.ahaiiad case the award was filed 
on the very day the order of reference was made, 
so that K; could not possibly he suggested that 
there was on the part of the arbitrator any delay 
or disobedience of the Court’s order. All that the 
Privy Council case decided is that " no award shall 
be valid uiiloss made within the period allowed by 
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tbo Court " but it could hardly be said that It 
laid dowD any rule of law as to the validity or 
otherwise of an award like the one under discussion. 
It would not be inopportune £o quote here the 
words of Lord Halsbury In Quinn v. Ltathm, (1901) 
A. C. 495 (506) with reference to the authority of 
judicial opinion. “Eaery judgment must be read 
as applicable to the particular facts proved or as¬ 
sumed to bo proved, since the generality of the exr 
presslons which may be found there are not Intended 
to be expositions of the whole law, but governed 
and qualified by the particular facts of the case in 
which such expressions are 10*1)6 foiutd. §. . . A 
case is only an authority for what it actually de¬ 
cides. I entirely deny that it can bo quoted for a pro¬ 
position that may seem to follow logically from, it.” 


.JUDICIAL APPEALS TO ENGLAND. 

(15y 11 W. PiIp^on; B.O.L, Barat-Law). 

British India being a dependency of the Crown 
of England It is not unnatural that Indian affairs 
(legislative, executive and judicial) should tend to find 
their ultimate consideration attd decision in England, 
by the ( ouncila of the Emperor of India On the other 
hand history clearly indicates that a participation in 
the Government of a country tends towards its 
people possessing high intellectual and moral attri¬ 
butes. That these two tendencies in Indian affairs 
are hoffl.lln and operate in opposite directions Is 
manifest. Tlie art of govermnent is to control and 
adjust them. 

By tlie (Government of India Act 1858 and by the 
Indian Councils Acts 1801 and 1892, India is 
unified for legislative and executivef purposes but 
not for judicial purposes; there does not exist any 
Viceregal .ludiclal Council. Tlioro Is no Supremo 
Court of Appeal for India, Would such an institu¬ 
tion tend towards the better government of India'/ 

r.aw reformers In all countries and ages have 
fulminated their anathemas against tribunals and 
syntenfs of judicature, whenever 

]. Inefiloiency or corruption lias sat upon the 
throne of Justice or 

2. 1 'ureasonablo delays of the law have exasperated 
or illsgiisted tbo litigants and legal ingenuity has be¬ 
come misdirected towards adjournments, extensions, 
postponements, amendments, variations, quashings, 
appeals, and ambulations from one Court to another, 
or 

,1 The bills of costs have become so inllated 
that the poor litigant has sunk down exhausted 
before the final stages have been reached. 

Would not a Supremo Court of Appeal for India 
tend towards , 

1. Efficiency In appeals. 

2. Expeditious judgments on appeal. 

."i. Economy in appeals. 

Lot us cast our eyes upon the other judicial sys¬ 
tems within His Majesty’s territory, 


(i) Before the Australian Commonwealth Act 
1900, tliere were in Australia several separate 
Colonies e.g, Victoria, New South Wales, <fec. &c., 
each having a separate and distinct Governor, legis¬ 
lative and executive bodies and a High Court, 
appeals from each High Court going to the Judicial 
Committee of the Privy Council as in India: but 
by the Act of 1900 a central Government was set 
lip with a Governor-General but not as in the Vice¬ 
regal .establishment in India for legislative and 
executive functionj only, bur also for judicial pur¬ 
poses, the new tribunal being the High Court of 
Australia and a litigant defeated In the HIgtf Court 
of any Australian Colony can appeal either to the 
new Iligh Court of Australia or as previously to the 
Judicial Committee of the Privy Council. 

(ii) In England a party defeated In an action 
originating in tlie High Court of Justice can appeal 
to the Court of Appeal and the party defeated in 
the Court of Appeal can appeal to the House of 
Lords. 

(iii) Similarly in Scotland and in Ireland there is 
no direct appeal to the House of Lords in England, 
but only through the appellate tribiinalij in Scotland 
and Ireland. 

In all these four territories most litigants consider 
the decisions ’of their own Court of Appeal as suffi¬ 
cient and final. 

The House of Lords (Judicial Committee) is the 
highest appellate tribunal in cases originating in the 
British Islands and the Privy Council (Judicial 
Committee) is the highest appellate tribunal in cases 
originating in the Colonies or in India There are 
thus two supreme appellate tribunals for the British 
Empire distinct in history and constitution. 

Statesmen within the British Empire are tending 
to a consensus of opinion that a written constitution 
is now expedient to keep firmly and justly together 
the many seml-States of which the King Emperor’s 
dorainions are composed, and that in such a written 
constitution the two present final Courts of ultimate 
appeal, mt., House of Lords (Judicial Committee) 
and the Privy Council (Judicial Committee) should 
be fused into one august tribunal and that to this 
Court only matters ofc the gravest import should be 
taken, and that as far as practicable o.ach semi-State 
must dispose of its own appeals. 

* The question then arises is India to be in an 
exceptional condition or in the same position as the 
other parts of the British Empire ? 

Would not a Court of Appeal for India be wel¬ 
comed alike by the legal professions In India and by 
the people of India ? 
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CALCUTTA HIGH COURT. 

Recent decisions not yet reported, 

(Tb4 Important oaiea to be luUp reported hereafter.) 

Criminal Rbvisional Jcrisdiction. Before Geidt 
and WooDROFFB, JJ. Criminal Revision No. 
‘ 94 OF 1908, KORAP ALI PRAMANICK, Peti¬ 

tioner V. HADI MOLLA, Opposite Party. 26th 
February 1908. 

Criminal Procedure Code, sec. ).99 — Indian Penal 
Code, secs. 4^7 and 498 — Conviction under sec. 498, 
I. P. G. whu the complaint teas of of cue under 
sec. 497, legality of. 

The material facts of the case were these:— 

The complainant Hadi Molla iaiti a complaint before 
the Magistrate under secs. 494 aud 497, I. P. C., 
against the Petitioner and others. The Magistrate 
held a preliminary enquiry into the complaint and 
passed the following order. “ Fxarained 3 witnesses, 
and there is no evidence of oft'ence under sec. 494, 
I. P. C., but from what these witnesses have said, 
I am of opinion that the accused Korap Ali may be 
summoned under sec. 498, I P. C.” The Petitioner 
was then tried by the Mapistrate who convicted 
Inm under sec. 498, I P C. and sentenced him to 
undergo rigorous imprisonment for sixmonlhsaiid 
to pay a fine of Rs. 100. On appeal the Sessions 
.iudge upheld the conviction and sentence. This 
rule was obtained by the Petitioner to set aside tlie 
conviction and sentence 
Their Lordships observed :— 

WooDBOFKE, J.—“In tlii.s ease the charge which 
was made was one under sec. 497, I. P. C. Tiie 
oflence of which the accused has been convicted is 
I lie under sec. 498, I. P, C. In my opinion, the 
complaint referred to under a. 199, Cr, P C. is a 
l omplaint in respect of (ho speciGc charge of which 
I ha accused is convicted, and as he has been convict¬ 
ed in this case under sec. 498, I, P. C. in respect 
of which there was no complaint, the conviction Is 
had and should be reversed.” 

(kiDT, J.—“I have a little doubt wl'ethe'r the 
conviction is bad as a complaint: liad been made 
under sec. 497 though not under see. 498, I, P C. 
But I don’t think it necessary to differ from my 
learned brother 

“The rule will, therefore, be made absolute. The 
fine, if pa d, will be refunded.” 

BaLu U artsh Chandm Roy for the Petitioner. 

No one for the Opposite Party. 

tuiL Appellate Jrisdiction. Before Rampini and 
Sharp DDDiN, JJ. Appeal from order No, 446 
OP 190 6. SAVED SHAH HABIBLR RASUL 
ABUL FAIZ, Appellant e. ASHITO MOHAN 
GHOSfl AND OTHERS Respondents. Heard, 24 
March 1908. Judgment, 27 March 1908. 
Co-owntTS, partition between—Pattial partition, 
tuitfor, if maintainable. 


The parties were oo-ownere of an estate. The Plain¬ 
tiff sought for the partition of the ohowkidari ohak- 
ran lands of one village of the estate. Three of 
the Defendants did not object. The Defendant No. 
1 did. The defence wae that there could be no par¬ 
tial partition of some of the chowkldarl ohackran 
lands of the estate. 

The Court below held that as the partition sought 
for was partition between co-owners of an estate, 
and not partition between members of a joint Hindu 
family of joint family property, the partition might 
take place. 

The Defe.idant No. 1 appealed to the High Court, 

Held —The reason which refuses partial partition 
in case of joint family property has no application 
to the case of property of co-owners, 

Ram Mohon Pal v. Mulchand (I. L. R. 28 All. 
39) followed. 

Paibati Charan Deb v. Anindin (I. L. R. 7 Cal. 
577) distinguished. 

Radha Kant Saha v, Biprodas Roy (1 C. L. J. 40 
referred to. 

Bahu Ram Chunder Mojumder for the Appellant, 

Bahu Khitra Mohun Sen for the Respondent. 

A. T. M. Appeal dismissed. 

Civil Appellate Jurisdictio.n. Before Rampini and 
SharfuHois, J.l. Appeal from Original Decrkeh 
Nos. 206 TO 209 of 1906. GOLAP KUMARI 
SAHEBA Appellant, v. SHAIKK MAHAMMED 
KIIUDIRUDDIN and others, RespondentN. 
Heard, 17 and 25 March U08 Judgment, 27 
March 1908. 

Settlement Registration of 1872, secs. 6 <i;S—CoU’t- 
fee. on institution if payable. 

A suit was instituted before the Settlement Officer. 
He had referred the suit to the Civil Court under 
the provisions of sec. 6 of the Settlement Regulation 
of 1872. The Subordinate Judge called on the 
Plaintiff to pay in the Court-fees leviable on the in¬ 
stitution of the suit, The Plaintiff did, nm pay, so 
the suit was dismissed. *■ 

The Plaintiff appealed. It was admitted that the 
suit was properly Instituted before the Settlement 
Officer, ami, under'eeo. 8 of the Regulation, no Court- 
fee was payable on the plaint. According to_ sec. 5, 
the Civil Court may proceed to try and determine such 
suit under the same rules and in tbs same manner 
as if the suit had been originally Instituted therein. 

FfW—The Court is to proceed to try the suit 
as if it had been properly instituted before it, and 
as, under sec. 1 of the Regulation, the suit, when in¬ 
stituted before the Settlement Officer, was subject to 
no institution Court-fee, no institution Court fee has 
to be paid when jt is transferred to the Civil Court, 
though after its transfer Court-fees are payable. 

Babu Brojo Lai Chuckerbatti for the Appellant. 

Bahu Ram Chunder Ultra lot the Respondents. 

Appeal allowed: 

A. T. M. Cate remanded. 
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Balajit Singh v. Bhoju Ghosb. 

rials in the record, for mo to refer the 
matter back for action under sec. 145 
would be to do nothing more than cause 
a second leoord on identically, the same 
facts being made and practically certain¬ 
ly a similar finding arrived at.” 

As regards the question of the likeli¬ 
hood of a breach, of the peace, he ob¬ 
served ; “It is quite triTe Balajlt Singh 
has not gone to any very desperate length 
in attempting to assert his master’s.rigbt, 
but it is clear that before the Police 
intervened he did on two occasions use 
threats, "it is clear from the way the 
case has been contested that the parties 
are both keenly asserting their rights to 
the jalkar and tfiere can be little doubt 
that if preventive measures are not taken 
a breach of the peace will occur. Balajit 
can then, I think, in ths light of the 
two instances ou which ho proceeded to 
the fairly be bound down, if the 

finding is that his attempt to assert his 
master’s right was a wrongful one. This 
will, of course, depend on ^he main points 
at Issue in the case and that is the 
question of possession.” On this ques¬ 
tion he held upon a review of the evi¬ 
dence, oral and documentary that the 
G/st party was in possession and he ac¬ 
cordingly upheld the order of the Deputy 
Magistrate. 

Balajit Singh then* moved the High 
Court and obtained this rule. 

Mr. Iluq and Babu Sen at Kumar 
Muter for the Petitioner. ^ 

Mr. Caspersz and Babu Joy Gopal 
Ohose for the Opposite Party. 

The Judgment of the Court was as 
follows :— 

The dispute in this case concerns water 


and the word water inoiudea fisheries. 
The police recommended in their report 
that a proceeding under see. 145, C. Cr. 
P. should be drawn up between the 
parties; but the Deputy Magistrate 
thought otherwise and he drew up a 
proceeding under the directions of the 
District Magistrate under sec. 107 of the 
Code. The result has been that the 
petitioner, the second party, has been 
bound down to keep the peace for one 
year. 

It is clear from the judgment of the 
Deputy Magistrate as well as that of the 
District Magistrate that a dispute in this 
case is a bond fide one relating to a fishery 
right and a large number of documents 
has been put in on either side to prove 
the rights of^the respective parties and 
the right of possession of each. In the 
case of Dole Gobind Choxvdhu^y v. 
Dhanu Khan (1) which is a case very 
similar to tlie present case, the learned 
Judges directed that the order under 
see. 107, C. Cr. P. binding down one of 
the parties should be set aside and they 
expressed their opinion that a proceeding 
under sec. 14.5, C, Cr. P. wits the proper 
proceeding. Looking to the words used 
in sec. 107 and in sec. 145, w,e have no 
doubt that the proper course for the 
Magistrate in a case like this was to 
proceed under sec. 145^of the Code. The 
words in sec. 145 are mandatory. That 
section says “ whenever a Magistrate of 

the district.is satisfied from a 

police report or other information that a 
dispute likely to cause a breach of the 
peace exists concerning any land or water 

... he shall make an order la 

writing ” etc., etc. Sec. 107 contains 

(1) 1. L. R. 25 Cal. 659 (1897). 

62 
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words which are discretionary ; the Magis¬ 
trate may Institute proceedings binding 
down either of the parties. 

We are of opinion that this Is a case 
which comes within the rule laid down in 
the case of Dole Gohind v. Dhanu Khan 
(1) referred to above. We accordingly 
make the rule absolute and direct that 
the order of the Deputy Magistrate bind¬ 
ing down the petitioner under sec. 107 
of the Code be set aside. It would be 
competent to the Magistrate, if he thinks 
it necessary, that is to say, if there is 
still likelihood of a breach of the peace, 
to draw up a proceeding under sec, 14.5 
of the Code. 

B. C. Kule made absolute 


[CIVIL APPEIIATE JUKISDICTJON.] 

Appeal from Original Side 
No. 480 OF 1907. 


Maclean, C. J. 
Harington, J. 
Fletcher, J. 

1907. 

Heard, 27. 28 >1:1 
29, November, j 

1908. 
Judgment, 

3, January. J 


A. S. Barrow and 
anr.. Defendants, 
Appellants, 

V. 

Hem Chandra Lahiri, 
Plaintiff, Respondent. 


Newspaper libel—Publication for public 
benefit—Fair and bona ftde comment, what 
constihUes—Administration of justice, how 
far matters for comment—Allegations of facts 
to he distinguished from com7nents—Imputa¬ 
tion of criminal ofence not comment—Prim- 
legt—Matters per sc libellous— Want of justi¬ 
fication, effect of—Defamation of a class— 
Rights of individuals of the class — Limita¬ 
tion-Judge of fact and lato, duty of. 

The administration of justice is a 
(1) I. L. R. 26 Cal. 669 (1897). 


matter for fair and bond fide discussion, 
but newspaper writers have to be careful 
as to the language they use and it is essen¬ 
tial for them to differentiate between com¬ 
ments and altegathns of fact, in which 
latter case, either the truth of suck allega¬ 
tions or privilege must be established in 
order to successfully defend an action for 
the publication of the Itbel. Imputing to 
a person the commission of a criminal 
offence does not come within the range of 
fair comment. 

WoODGATE V. RrDODT (1), P. V. TaN- 
FiELD (2j, Davies v. Shepstone (3), 
Hunter v. Sharp (4), Popham v. Pick- 
IIURN (7) folloived. 

In the case of a libel against a class of 
persons, if the description in the libel can 
be shoien to be applicable to one of such 
pei sons, that person may bring an action 
for damages for the libel. 

Lk Fenu V. Malgomson [b) followed. 

Several Plaintiffs joined to institute a 
suit well ivitkin..the prescribed period of 
limitation : on an objection being raised 
as to misjoinder of parties and of causes 
of action, the plaint was amended by 
striking out the names of all the Plaintiffs 
but one, who elected to continue to cany on 
the suit so instituted within time: Held, 
the suit was not baned, 

Sandks V. WiLDSMiTH (6) followed. 

Per Harington, J .—A Judge in this 
country exercising the junction of a ju^y 

(1) 4 F. ami F, 202 at p 223 (18651 

(2) 42 J. P. P. 424. 

(3) 11 App. Caa. 187 at p. 190 (1886). 

(4) 4 F. and F 983 at p. 1006 (1866). 

(6) 1 II. L-. C. 037 (1848). 

(6) (1893) 1 Q. B 771. 

(7) 31 L. J. Kx 138 at p. 136 (1862). 
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would be bound to direct his mind to 
those considerations to which, had he been 
summing up to a jury, he would have been 
bound to direct their minds to. 

Suit against the editor and proprietor 
of the Indian Daily News to recover 
rupees two thousand as damages for libel. 

One JoggesBwar Ahlr^otiierwise called 
Girish Goala, was prosecuted and tried on 
a charge of murder or abatement of 
murder of one Ganga Goala at the High 
Court Criminal Sessions, on the 12th, 
13tb, 14th and 15th July 1905 on which 
last date, the special jury, after a con¬ 
sultation of four minutes, returned a una- 
. • 

nimous verdict of not guilty, on both 
the charges on which the accused was 
tried. On the 17th and the 19th July 
1905, the Indian D^iily News published 

two articles on the murder case as 

« 

also reproduced, on the latter date, an 
article which originally appeared in the 
Statesman. The articles are reproduced 
below :— • 

“ The sensational murder case which has been 
known as the ‘Suva IJazar Tiagedy ’ came to a 
conclusion on Saturday ^^heu the jury returned 
a unanimous verdict of ‘ not guilty ’ against the 
accused, one Jogcesur Ahir, alias Gins Chandra 
‘tioala. The fact of the case it is unnecessary to 
enter into at any great length, since the story 
has been so very fully told in the law report.'- 
during the week. 'I'he* accused was a servant 
who was supposed to have murdered a fellow 
servant for the sake of a few very trumpery 
.articles. Men have murdered one another before 
now for apparently very lus^dccjuate motives ; 
but in this particular case, the .sunounding cii- 
ciftustauces weie of so very suspicious a nature 
that, in spite of his Lordship the Judge in his 
summing up having indicated that he could not 
believe that the whole Ijjtbric of the prosecution’s 
evidence was a diabolical plot to hang an inno¬ 
cent man, the jury held other views and have, 
by their verdict, said that it docs not strain their 


credulity to believe that this case was a parti¬ 
cularly diabolical conspiracy. When first the 
crime wa,s discovered, a sufficiently long tinre 
after its commission to make identification of 
the body almost impossible, one Kumar Sovendra 
Krishna Ueb was arrested. This gentleman is 
a menfber of the Sova Bazar Raj family. Im¬ 
mediately afterwards eci tain articles, alleged to be 
the property of the murdered man, were found 
in the possession or cu-stody of Girish Chandra 
Goala, ‘ All these articles,’ to quote Mr. E P. 
Ghosh, the learned leader for the defence, ‘ were 
found after the Kumar’s arrest, and as soon as 
they were found, the Kumar was released.’ 
Counsel suggested that the police, in conjunction 
with the dependents of the Kumar’s family, had 
got some sort^ of evidence against the accused. 
The police were Imiuently in the habit of get¬ 
ting men to admit or make confe.ssions when 
they found there w.\.s no evidence against thefu. 
Mr. Ghosh suggc.sted that the police u.sed to 
.summon the ad-used frequently and that it was 
quite e.rsy to [uit these articles, during the 
accused’s ab.sencc, in these places where they 
were found. 

" The wretched Gii is wa.s then arrested, and we 
heard during the course ot the trial the cu.stom- 
ary story ot how the police endeavour to get a 
man to tell the story that they want him to tell. 
It is scarcely necessary to say that the details 
in tliHc.a.se.ue nut les.s infamou.s than" usual. 
Giii.-h, however, starved and tortured as ho was, 
proved stubborn : he refused to put liis neck 
into the uoo.'.e which the police, and tho.so be¬ 
hind them had so neatly tied for h's accommoda¬ 
tion; He stoutly asseverated hi.s innocence, at the 
■same time inculpating sonic one else. The jury 
took exactly tour minutes to consider their ver¬ 
dict. It i.s au eloquent comment upon the story 
as put I'orwai'd by the jirosecution, Tlie ques¬ 
tion which the public is now asking is ‘what is 
the leal story, and is the culprit ever to be 
bi ought to justice!’ They also are interested 
to know how far this story which the prosecu¬ 
tion brought into Court has been bolstered up 
and aided by the police, and whether there were 
any monetary transactions between the police and 
any other person or persons with regard to the 
case. There is a particularly sensational version 
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of tho story of this murder turreuc iu Calcutta, 
but wo presume that since everyone professes to 
know it, uo one ever will know it, and that the 
muidered iiuiii, be ho who he may, whctlier 
(Jaiiga, the Ooriya servant, or some one else, will 
be unavenged. 'I'he case is not without a parallel 
in the criminal records of Calcutta, and \vc have 
uo doubt that some of otfr readers could [joint 
to a veiy similar case in which a lieaiy sum 
in blood money was [taid for.”— Indian, Dnily 
Newf., lith July VjO'. 

“ In another column we publish an article uii 
the Suva llazar muider cate which ap[)cared iu 
the column' of our coiiteiii[ioiaiy, (he Statesman, 
yesteidav, and with which and with Ihe severe 
comments lontamcd thciciii u|<on the (undiut 
of the Calcutta ruhee in connection with this 
cav^ wc desire to cx|jic'hs our full act old. The 
true stoiy of this clumsy police conspinacy is 
that the police thought that tl»c unfortunate 
Jogeseur Ahir would be undefended, and that 
this mass of trumpery evidence, might throw 
dust in the eyes of ihc Judge and the Jury 
when backed by the hard-swearing of the detec¬ 
tive olliceis and [lolicemen The police over¬ 
reached theui'-eUes hadly, but it ii only due to 
the hue defence of the [aisonciV Connect that 
this dastaidly .'■cliciuc to haiig .m luiioccnt man 
did not .'•uccccil, As llio,-.e who liavc made any 
study ol the avenge murdei casein liidi.i well 
know, thc'ic IS .ilwayo the inevitable knife, .sonic- 
linies it m blood--.Liiincd and ;-oiiieluiic^ it is nut 
There lb also the almost cgually incMtable lady 
of frail character iu whose house the knife ^lud 
other incriminating articles is found. It is one 
of the tenets of the police belief that it alway.s 
“ looks better," for the.s^ articles to be found in 
the presence of some respectable .person. Ues- 
pectable persons, however, are not fond of mix¬ 
ing themselves u)) in the schemes of the Cal¬ 
cutta rolicc. When this is so, the police find 
it necessary to manufacture the respectable per¬ 
son. They endeavoured to do so in the [iresent 
case, but the thing was not well done They 
produced a gentleman who de-scribed himself 
first of all as a zemindar. He was gorgeously 
a[)[)aielled ; the stages umties were c.\ccllcntly 
welPplUIArvcd toi llic [>ail he had to [Jay. The 


trouble commenced when Mr. E, F. Ghosh got 
hold 6f him and cross-examined him. The 
learned Judge did not permit Counsel to go as 
far as lie desired with the witness, but the 
object was subsequently attained by a police 
witness falling into a little trap laid for him and 
admitting that the ‘ zemindar ’ was the son of 
a prostitute and was resident in a brothel The 
([uestiou wliicli''brokc up the ‘ zemindar ’ of high 
respectability, who had been procured by the 
police to preside at tlie finding of the incriminat¬ 
ing artioles, w'as a bow drawn at a venture and 
took tlic police officer off liis guard. Tribute 
has alieady been paid to the Counsel who de¬ 
fended the prisoner, Me»si.s. K. 1’. Ghosh, S. 
Iv'iy and D. K. JIullick, for their public siiirited- 
neb.s in t.iking u|) the case without any fee, but 
tlip [lublic owe Ihese gcntlcmyii an even deeper 
debt of gratitude for having so successfully ex¬ 
posed one of the greatest scandals of the times " 
— fiulian Datly Niws, 19th July 19UJ. 

“ Wc have already dealt hriclly witli the Sova 
Lazar murder trial which ended on Haturday in 
the acci[ulttal of the accused. The verdict, as 
we have .said, amounts to a seiious indictment 
of the Calcutta Police, oii whose evidence the 
case for the piosccuUjii rested, and wc pro[)oBC 
oil the [Ji'esciit occasion to call alLeiition to ii 
ijuuibcr of the circuuntauces which render the 
case ill ([UCblioii a m.ittcr ol uigeiit [lublic 
impoit.uicc. J‘'oi flic bake of clearness wo recall 
the [iriucipal incidents and dates. ( bi or about 
the -4th of May last, a murder was committed 
in the compound of No 2-7, Raja Nobokissen’s 
fStreet, a house belonging to the Sova Bazar Raj 
family. On Sunday, Mrty 28th, the dead body 
of a man was found in a disused bath-room, 
The body showed signs of liaving been done to 
death in a peculiarly barbarous manner, and 
although in a very ridvaueed stage of decomposi¬ 
tion, it was identified as that of Uanga Ram, an 
Ooriya servant in tlie employ of the Raj family. 
Two days later, on the 30tli, a tank in the 
garden was dragged, a bundle containing certain 
articles of clotliing was fished out, aud upon the 
statement of Jogessur Ahir-^nWos Girish—one 
of the two servants who had discovered the 
body, Kumar Soveudra Ki isliiia Deb, a member 
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of the Raj family,* was arrested. The Kumar 
wag detained in custody for two days, and* was 
then released. During those two days the 
Police had, it a[)pears, been in frequent com¬ 
munication with the members of the Raj family, 

« 

and they had searched the house of the woman 
Kusum, the mistress of Giiish, finding therein 
some silver, a chuddtr, a lilunkct, and, on a 
latter visit, a cup—all of islrtcji .♦‘tides it w.is 
sought to connect with GIrish and the murdereil 
man. In the event, the Kumar was released on 
bail, and G Irish was .arrested. Amor^ the 
points to be especially noticed so f.ir are the.se : 
tliat a man had been muidcred within the pio 
ciucts of a ^lou.sc iuhabitc’d Ijy many ]ieo|)le, 
without, apparently, his cries being heard by 
any of tlie inmatc.s ; (hat a body had been de¬ 
composing for scvcr.i[ il.ajs without its piesence 
being reported or detected ; tli.it aftci one per- 
■sun had been arrc.sted on su piciun and wliile he 
was in custody, the police u ere accunuil.iling 
circumstantial evidence .igaiust ^anollier person 
who was in the meantime fjcing used as a wit¬ 
ness,'•and that all tins was being done witli the 
assistance ot a uutulier ot persons cunneeted in 
one way or another with tlic Kajljuri. 

“ yo much fur the ln,stst.vgc ot the jirocccdings. 
The matter as it affects the I’ohce i.s to be con¬ 
sidered in two a.spccts—first, a.s regards the 
proceedings in tlie Police Gout t, and, secondly, as 
leganls the pieparation of the evidence. On 
the 30th ot May, llied.iyof Sovendr.i's ariesti 
a statement was obtained lioiu Girisli, who at 
tliat time was ^iveu to understaiul that he 
would be treated as a witness. The .statement 
implicated Sovendra and purported to describe 
certain circumstances und6r whicli the murder 
was committed. This statement was .sent to the 
Commissioner of Police, and by him forw.arded 
to the Chief Presidency Magistrate, when, a 
day or two later, Girish was, arrested and 
charged with the crime. Mr. Kingsford sent 
the lase down to the third Presidency Magis¬ 
trate whose procedure, on the 3rd of June, is 
open to the strongest ciitieism. On this occa¬ 
sion, the accused was ai^ed in the first place 
whether he wished to make any confession. He 
replied that he had no confesssion to make a-s - 
ho had committed no crime. Thereupon the 


Magistrate asked whether ho wanted to make 
any statement, omitting, as he afterwards con¬ 
fessed, to give the accused due w’arning that any 
such .statement nnglit be used against liiin As 
a consciiuence, tlie aecu.sed made <i second state¬ 
ment, whieb, while in the first part substan¬ 
tially repe.atiug the lii.-t atalemeut, iratciially 
diverged in the .seconTl part, and implicated the 
accused himsell n- an abettor of the murder. 
'J'hc f.icts disclo.-ed apjicai to show'that in the 
process of obt.nuing ^ ihb stateuieiit, Maubi 
Bazlal Karim was guilty ot a giave ii regularity 
Disregarding the piiniiple tliat confession must 
in all La.-ics be vulunt.nj’, be put definite and 
lepe.ited iires-ure upon the accused. The recoid 
of the statement leaves no room for doubt that 
it was extorted from the accused under a pio- 
cess of cros.s-e\aiiiin.ttion Put Lhcr, instead of 
being iccoided in o|ieii Couil, the .-tatement 
w'a.s taken w ith closed doois, .lecoidiug to the 
highly qucstioilalile piactice which ha.s gained 
for ihc Manlvi, the solj^n/Ufl of the “pnrdii- 
/indiiii llagistiate.” It remains to be added 
that cveiytliiug supports the belief that while 
he w,i3 extorting this senes of aduiissious. the 
Maulvi had the accused's Hist slatomciit befoic 
him. It Is nut necessary to imint out the lla- 
grant niegularily of thi.s procedure. A Police 
Couit Is a public place, and it is not open to the 
Mivgistiate to have it cleared whenevei lie may 
thiuk it piudciit to conduct its husiiie-s in pii- 
\atc. Morenvci apart fiom the illcg.dily of 
]uessnig an accused pcisun to in.akc .i -taleincnt 
iiieul|i.iting himscll, it has to be ^noticed Lh.it 
the pie.sent iiiot.auce luini-shes nioie than one 
extremely suspicious circiunstance. Thus, al¬ 
though ho liad aheady .stated, at least three 
times, that at tlic time of 4.1ie inuider he caught 
hold ot Ganga tor the purpose of rescuing 
itiui, finish on this occasion contradicted him¬ 
self, apiiareiitly under pre.s.sure, explaining hia 
failuie of memory by the statement that he 
had Moi uLiii food for four or jive dai/s xehdc he 
was dilainid in the tkana. In cross-examination, 
Maubi llazl.il Karim admitted that upon liear- 
iug tins htaiemeuL from the accused he did not 
tliiuk it nece8s.ary to call for any explanation of 
the circum-stiinces under which the accused had 
been detained, Une inference only seems pos- 
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Bible, namely, that the Police, in order to force 
the accused into making an incriminating state¬ 
ment, had resorted to certain not unfamiliar 
forms of torture, had kept him from his friends 
in order to preclude his obtaining defence, and 
had found in the third Presidency Magistrate 
a useful, if not actually a consenting, ally. In 
these circumstances, the p&blic will ask what pos¬ 
sible security there can be for the individual so 
long as the power and character of the Police 
remain what they are to-day, so long as the law 
is administered by Magistrates of the calibre of 
Maulvi Bazlal Karim. 

“ So much tor the Police Court procedure, 
about which a good deal more might, and pos¬ 
sibly may, be said. Let us look now at a few 
facts in connection with the evidence put forward 
by the prosecution In the first place, it is 
\yorthy of remark that, apart from persons direct¬ 
ly connected with the Police and the Rnjbnrl, 
there were only three witnesses,. Of these, the 
first wa.s a woman of the town, the second a man 
living in a house of ill-fame, the third &poddar 
whose shop is within the immediate sphere of in¬ 
fluence of the Police. Much importance was at¬ 
tached by the prosecution to the knife which was 
alleged to have been found in the bundle taken 
from the tank and which, according to the cor¬ 
rected impression of the Police Surgeon, might 
possibly have caused the wounds on the body of 
the murdered mv.n. More than one witness for 
the prosecution admitted that he did not see 
the knife with the clothes taken from the tank. 
There was no blood mark on the knife, although 
blood of some sort was found on the dhotis. 
Further, two cuts on one of the dhotis were 
proved to the jury by ocular demonstration not 
to have been made W'lth the knife exhibited, 
while the attempt of one imporjant witness to 
identify the knife as the one which he had seen 
in use by Girish proved a ludicrous failure. 
Again: the prosecution laid jiarticular stress 
upon the pieces of silver found in the woman 
Kusum’s house. According to the list drawn 
up after the first search by Inspector H. C. 
Lahiri, these pieces were six in number. In 
the Police Court, three only were produced and 
mentioned, the object being to identify these 
witl^lfiree pieces alleged to have been bought 


from the poddar by Qanga, and presumably 
to have excited the cupidity of the accused. 
When challengd on this point in cross examina- 

4 

tion at the Sessions, the Inspector took refuge 
from the difliculty in the statement that the 
remaining three pieces had afterwards been 
found to be base metal. It may here be ob¬ 
served that the witness, Dutta Hari, who stated 
that he aceompasiied Ganga to the poddar 
for the purchase of the silver, is employed 
as a puhkha-puller at the Police Court. The 
remainder of the circumstantial evidence built 
up by the Police is of a piece witli the fore¬ 
going, and we need not therefore examine it in 
detail. One further illustration, Iiowevcr, of 
the methods resorted to may be given. The 
bati, a brass cup, of a kind sold in every ba-:nr 
in Bengal, was stated by the prosecution to be 
a cup of Ooriya pattern bought specially for 
Ganga at Puri. Several witnesses swore that 
they had seen the cup in use by him ; and yet, 
when exhibited to the jury, it was found to 
.show no signs of use, and, not only so, but to 
be still bearing the vendor's mark. It m/.y be 
mentioned, as further indicating the character 
of the Police inquiry, that two of the Police 
Superintendents who had taken an important 
part in the carly^ Stages of the investigation, 
were not called as witnesses. 

“ In commenting on the charge to the jury, 
we pointed out that it revealed considerable re¬ 
luctance or inabilty on Mr. Justice Stephteu’s 
part to believe in the existence of a Police cons¬ 
piracy diabolical enough to account for the 
whole of the evidence brought forward by the 
prosecution. We wish it were possible to shaie 
the Judge’s scepticism, But the facts are too 
strong for the public, as they were for the jury, 
Two gieat facts confront the authorities. First, 
a crime has been committed under circumstances 
of the most revolting character, and in con¬ 
nexion with which one person still remains 
formally under arrest, secondly, a protral.ted 
trial in the High Court has revealed the out¬ 
lines of a scandalous conspiracy on the part of 
the Calcutta Police, a conspiracy which in the 
judgment of the public at large is calculated 
to justify the harshest strictures of the Police 
Commission. Two things, therefore, lemain to 
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be done, if the public aenee of justice ia to be 
satisfied. One a Wiat thfe guilty persons shall 
be brought to account. The otlier is that a 
fearless and unsparing invcatigation shall be 
made into cilery aspect, every stage, every fact 
of the case connected with the conduct of the 
Police. As Chairman of the Police Commission,* 
Sir Andrew Fraser insisted upon tlie truth, or a 
good part of it, being told. In the case now 
before the public, Hia Honour^as ajj opportunity 
of showing that tlie sternnesss of his condemna¬ 
tion ia backed by a determination to attack in 
practice the evil which he has been driven by 
overwhelming evidence to denounce as a national 
danger and disgrace.”— Statesman, ISth July 

ms. 

The Plaintiff, who was one of the six* 
officers of the Calcutta Police Force in 
charge of the investigation and trial of 
the murder case, filed this suit for the re¬ 
covery of damages for the publication of 
the articles, which, he alleged, were de¬ 
famatory of him, the articles charging 
hlicj) with having conspired with five 
others to run an Innocent man in, with 
the manufacture of false evidence, with 
having, by means of torture, extorted a 
confession of guilt from a*n innocent per¬ 
son, with having accepted bribes in order 
to screen the real offender and with other 
corrupt and illegal practices. 

The Defendants admitted publication 
but did not .seek to justify the allega¬ 
tions in the articles. They pleaded, in 
defence, that the suit was barred by llrai- 

* Rbportek’s noth. —The suit was originally 
instituted by all the six persons as Plaintiffs 
jointly : the Defendants raised the preliminary 
objection of misjoinder of parties and of causes 
of action : the objection was allowed by Chitty, 
J,,'^8ee Aldridge v. A, S, Barrow, II C. W. N. 
080]: the Plaintiffs were given the option of 
either selecting one of them to go on with the 
suit or to allow the suit to be dismissed: 
the present Plaintiff elected to continue the suit, 
after the necessary amendment of the plaint. 


tatloD and bad for misjoinder, that the 
articles were published without any 
malice for public benefit, that the state¬ 
ments therein constituted fair and honest 
discussion of or comments upon matters 
of public interest, that they did not nor 
were fchey intended to refer or were 
defamatory of the Plaintiff and that the 
Plaintiff had not suffered any damage or 
been injured in credit or reputation. 

The judgment ‘of the lower Court 
decreeing the Plaintiff’s case is as fol¬ 
lows :— 

Chitty, J.—This is a suit by Inspector Ilem 
Chandra Lahiri of the Calcutta Police to recover 
from the Defendants, the Editor and Proprietors 
of the newspaper known as the Indian Daily 
Ncivs the sum of Rs. 2,000 as damages for libel. 
The alleged libel is contained in three articles, 
one in the /ndian Ihiilij News of 17th July 
1905, and the others ^ the issue of the lOtli. 
Of the last two articles, one is of the Defendants 
newspaper and the other a reproduction of an 
article on the same .subject, which had appeared 
in tlie Slatcsuian of the 18th with which the 
writer of the Indian Daily News article ex¬ 
presses himself as “ in entire accord.” The De¬ 
fendants admit publication of the articles in 
question, and plead (1) that this suit is barred 
by the law of limitation (2}^that the articles 
do not and were not intended to, refer to the 
Plaintiff (3) that the articles were published in 
respect of matters of public interest, and are 
a fait and honest discussion of and comment 
upon” the proceedings in the trial of Jogessur 
Ahir alias Girish Goala and on the reports 
of the said proceedings fiublished in the daily 
press, that is to say. The Englishman, Indian 
•Daily News, Statesman, Bangalee and Amrita 
Ba: ir Patrika, The question of limitation may 
be di.sposed of in a few words, for in my opinion, 
in this suit, it really does not arise at all. The 
suit was in the first instance filed by this Plaintiff 
and 5 other members of the Calcutta Police 
Force claiming one aggregate sum of Rs. 20,000 
as damages for the libel alleged to be contained 
in these three articles. The Defendants pleaded 
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a iiiisjoiiidci of jiarties and of causoH of action, 
and by iny jud|:;raent delivered on 22nd April 
IPO", J uplirld that plea, I permitted the 
I’laiutillb to elect which of their number should 
<'ontinuc thi.-; suit, the other Piaintifls with thcii 
cause of action being slniek out, and the noces 
aary aincndnicnts made, The Plaintills elected 
that the present Plaintiff, Inspector II Lahiri, 
should proceed with the o(;iginal suit . . . . 

The suit ot the present Plaintilf is, theie 
fore, in niy o]iinion, the original suit filed on 
26th danuary 1906, !.r., well within the year 
allowed by h\w. If hnwtvet, by any means, it 
lould be regarded as a fi'esh suit, fded at the 
date of the amenilmcnt, T --hould ^till be of 
ojiinion that it was within time. 1\I\ leason,- 
fo'" that opinion I |iurpoKe to gi\e in iletail in 
the suit of Superintendent Aldiidge (No 317 of 
1907) and I will not heie do more than lefor to 
my judgment in Ih.at suit.* The fns-t i.s.aio 
rru.st tie decided agalii.^l the Defendant 

Of the other two i.vucs, it will lie moi e eon 
vemeiil to discu^^ the ‘tid hefoie '.he 2nd. 'i’here 
are now .scveial eopics of the aito'les in question 
licfore the Court and ( do mu purjiose to .^et 
them out at length in this indgmeut. 'I’hey 
may lie lefeiied to as F.\s. J, K1 and K2 Nm- 
do I piopo.se to go at length into all the detail-, 
of the Sovaba/ar Mill der Case and the trial ot 
(iirish (Joala at the Criminal Se.ssion of thm 
Court in duly 1909. Much of tint giound u.i 
traversed by Defendants’ counsel in their cio^s- 
esauiiuatinn of the Plaintiff and his witnesses, 
five of whom were originally las eo Plaintills 
and the leaiWcd couu-el who addre.sscd me for 
the defence discus.sed the former )iroceedings 
in tniuute detail, 'I'lie Defendants have, not 
raised the jilea of justification, that is to say, 
they have nut set up the defence that the 
defamatory word.s, if any* in the articles are tiue. 
The buiden of pro\ing that to ho tlie ease would 
lie upon the DefendauLs and in tlie ahsence of 
such prrsif, the presumjitioii is that the defama 
tory words arc false. It is not easy, therefore, 
to see what pi erase bearing the elaborate investi¬ 
gation of tiiose details had upon the present 
trial. If it be urged that the Defendants might, 

' See, Indian Pablitheit Ld. Aldudgc, 12 C W N. 
ST-t. 


tiy here expoising the conduct of the police in 
the trial, justify tlftj inferences of fact which 
they /Irow in the articles complained of, I see no 
ical distinction between that and a formal plea 
of justification. It is not within'my province 
to try (jirish Goala over again or to express my 
'joueuriciicc in or di.sHent from the unanimous 
verdict of ilie jury. Nor indeed do I intend 
to place the [lolicc on their trial with regard to 
their conduct iu that matter. This could only 

i *' 

have been nece?s,saiy had the Defendants raised 
the plea of justification in this ease. It will, 
however, be w'ell that I should hrietly state 
one or two conclu.sions at which I have arrived 
witli refei’oneo to that c.ase. That it was a 
weak ease against the accused, a very .weak case, 
there can be no doubt. At the same time, it 
was a case which the Standing Counsel thought 
.slumld he proceeded with and laid before a 
lury. It is also clear that when the case came 
before the Court, its weakness was soon ap- 
jiarent. The witiie8,ses in several instances broke 
down .md llic diHcrcpancie.s in the evidence were 
many and serious. n'he’'o could he little doubt 
in the face of such evidence what the verdict 
would he. But that the verdict did more tlian 
aeiiuit 0Irish Coala would be a most dangerous 
,is-iuraption. 'I'ln jury were not trying Kumar 
Soveudra or .my person other than Oirish for 
the imirdei, still le.-.s were they trying the Police 
with regard to their conduct ot the case. All 
tliat llicy were reijuired to do, and all that 
they were empowered to do was to express their 
opinion on the guilt or innocence of Girish 
Goala. I turn then to the articles complained 
of, to consider the question whether they can 
be said to be a fair comment on the proceedings. 
That it was a matter of public interest, may 
be at once conceded. The administration of 
justice has always been so regarded, and it is 
obviou.sly essential that there should be the 
free riglit of discu.ssion of all cases, whether 
civil or criminal decided by the Courts. Such 
discu8.sion and criticism, however, must not^go 
beyond the bounds of fair comment. Tlie articles 
must each be read as a whole and, in fairness, 

I think that all these should be read together. 
iSo reading them, I think that there can be little 
doubt that they are per se libellous, in which case, 



THE CALCUTTA WEEKLY NOTES, 497 


VoL. XU.) 

A. S. Barrow v. Hem Chandra Lahiri. 

nothing but a plea of justification and a satis* 
factory evidence ot their truth would avail the 
Defendants. They distinctly charge the police 
with misconduct of the very gravest description, 
amounting in several respects to a criminal of¬ 
fence, and assume that the charges thus made are 
true. For instance, the police are said to have 
entered into a conspiracy (whether among them- 
selve.s or witlx other persons is not quite clear) 
to hang an innocent man au4 ecrcon the guilty. 
1'lie conspiracy is characterised as “ Diabolical," 
“scandalous,” and “clumsy," “a dastardly 
scheme.” It is insinuated that they have taken 
bribes, that they have subpnmaed witnesses, and 
tli.at to attain their object, tliey would not stick 
at perjury* for that I lake to be meant by the 
expression “ hard swearing.” ^'hcy are fur¬ 
ther charged witli having starved and tortured 
the accused in ordej* to extract a confession or 
confessions from him. This is all stated as fact. 
IJow can it then be caid to be fair comment ' 
There are numerous cases which show that the 
person who takes ujion himself to criticise, be 
he a journalist or a private citizen, must not 
imi«ite base or sordid motives, and still less cri¬ 
minality to others [see R. v. Sullivan (8), R. v. 
Tnnildd (2). Campbell v. Spottimvod (9)]. No 
doubt, inferences of fact are permissible, and the 
statement of one fact may ^le a fair comment 
on another fact but the inference must be a 
reasonable one and in such a ease as this, it 
would have, I think, to be the only one pos¬ 
sible. FiVen then it is doubtful whether it could 
be regarded as a good excuse for a libellous 
•statement. The inferences, however, which were 
drawn in this dhse against the police were by 
no means the necessary or only ones. That 
which is drawn from the verdict, namely that 
the jury accepted the suggestion of the conspiracy 
is, as I have intimated above, wholly unjusti¬ 
fiable, for the verdict could only mean what it 
said, that Girish was not guilty, and nothing 
more. The ca.se of Cooper v. Lawson (10), affords 
a , 4 ;ood instance of such an inference being re¬ 
garded as libellous. The truth is that, in such 
a case, the comment ceases to be a comment and 

(2) 42 .J. P. 423. , 

(8) 11 Cox 0. C. 44 at p. .17 (1808). 

(D) 3 IJ. A 8. 70!) (1803). 

(10) 8 A. & E 7)0 (1838). 


becomes a statement of fact, for which the 
Defendant must be held responsible. I have 
been unable to find any case (nor has any been 
cited at the Bar) where an imputation of a cri¬ 
minal offence has been held justifiable as com¬ 
ing under the head of fair comment. The un¬ 
fairness of the thing is obvious. The article in 
the StcAeman (Ex. K 2) professes to call for an 
enqiury into the coflduct of the police. The 
Defendants in their Written Statement (para. 8) 
maintain that the object and gists of the said 
articles were to impress upon the Local Govern¬ 
ment that the circumstances brought out at the 
said trial necessitated an impartial and search¬ 
ing enquiry into all the incidents of the pro¬ 
ceedings in the said murder case. The atrticlcs, 
however, assume as proved against the police 
the very facts which such an enquiry would 
have been held to elucidate ; in other words, they 
pronounce judgment before the tri.al. I do 
not wish to be understood as expressing ady 
approval of the conduct 'of the police in the 
murder case. *It i.s unnecessary for me to ex- 
piess an opinion one way or the other. It may 
be that their conduct was open to criticism, and 
that an enciuiry into it was essential in the in¬ 
terest of justice. But, I find nothing on the 
record of the murder case, as I have it before 
me, (the same record presumably as was before 
the writei’B of these articles) which could pos¬ 
sibly justify the imputation of criminality cast 
upon the police by these articles, criminality 
stated as a fact, liefore any enquiry was as could 
be held. It may bo convenient, here to state 
that in considering the question of fair comment, 

I have assumed that the reprint of counsel’s 
uotel4 of the Sessions trial is a substantial!^ ac¬ 
curate report of what took place. It is, no 
doubt, defective in soi^e particulars, e.g., the 
learned Judge’s charge to the jury which took two 
hours, is comprised in little more than 5 pages 
of print. It i.8, however, the best that is now 
available. My conclusion on the 8rd issue is 
that the articles are in themselves defamatory, 
and that they cannot be excused as fair or 
honest comments on the proceedings of the Sova 
Bazar Murder Case. The question whether the 
articles apply to the Plaintiff presents rather 
more difficulty. “ The defamatory words ” (says 
Mr. Odgers at p. 141 of his work on Libel and 

63 
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Slander) “ uiust refer to some ascertained or as¬ 
certainable ijerson and that person must be the 

riaintitf” .“Where the words reflect 

on each and every member of a certain number 
or class, each or all can sue.” Here the articles 
arc no doubt impersonal. No individual is named. 
Throughout, tlie expression " the Police," is used 
and four times it is “ the Calcutta Police.” The 
leading case on this point is Lc Fain v. Mul- 
comson (!j), decided by the House of Lords in 
1848. There the Lord Chancellor cxinessed his 
opinion a.s follows;—"If.a party can publish 
a libel so framed as to describe individuals, 
though not naming tliom and specifically des¬ 
cribing them by any express form of words, but 
still .so describing them that it is known who 
they arc, as the jurors have found it to be 
here, and if those who niust be acquainted 
with the circumstances connected with the 
party dc-scribed, may also come to the same 
conclusion, and may have no doubt that the 
writer of the libel intended to inoan those in¬ 
dividuals, it would be oiening a veiy wide door 
to dffamation, if jiartics snlTering all the incon¬ 
venience of being lil.clled were not ppiniilleil 
to have that pi oicction which the law alTonl-.. 
If they aie desciibed that they nip known 
to all their neighbours a- being the pfti ties allud¬ 
ed to, and if they are able to piovc to the 
satisfaction of a jury that the party writing the 
libel did intend to allude to tlicm, it would 
be unfortunate tq find the law in such a state 
which would prevent the party being protected 
against such libels.” And in the same case, Lord 
Campbell, C. J., said,—“The first objection 
that thia libel applies to a class of persons and 
that, therefore, an individual cannot apply it to 
himself. Now T am of opinion tliat, that is con¬ 
trary to all rea.sons and>is not supported l.y any 
authority. It may well happen that the singular 
number is used ; and where a cla'-s is describ¬ 
ed it may very well he that the slander refcis 
to a particul.ar individual. That is a matter o( 
wluch evidence is to he laid bcfoie the juiy 
and the jurors are to determine wliethcr, 
when a class is referred to, the individual who 
complains that tlie slander a|i|)lied to liim is^ 
in point of fact, justified in making such com- 

* > "• b- 0. o37(|.slb>. 


plaint.” The questiqti is cmineutly oue for a 
jury but it falls to me sitting both as Judge 
and jury to decide it. Now reading the articles 
carefully, it requires no extraneous evidence to 
sec that “ the police ” must refer to the police 
engaged in the investigation of the murder case. 
It would be unreasonable to take the writers’ 
remarks as reflecting on the conduct of members 
of the Force who had no,connection whatever 
with the matVer * That narrows down very con- 
.siderably the class at which the libels are aimed. 
It may well bo that the writers were unaware 
which itadividuals formed that class. It has how¬ 
ever been clearly proved that the six olRcers 
who now appear as Plaintiffs, Superintendents 
Aldridge, Rllis, Rai Bahadur B. N. Ciialterjee 
and Inspectors Yusubuddin, Nripendra Nath 
(Jliosh and Hem Chandra Lahiri were the police 
officers who were directly •connected with and 
took part in the investigation. The Commis¬ 
sioner himself took .some part. He was present 
at the dr.agging of the tank on .30th May 1905 
and it was he who oi'deted .Sovendra’s relea.se. 
Below the officers named, there weie, also .laina- 
dni> and constables engaged, but ibese six (veie 
the only officers lielwcen tho r.niks of Sujiei in- 
teiidcnt and Inspectors who took part in the 
investigation Suj.crintendont Bowen who has 
been called as a ..witness, w.as only present at 
the trial at the Sessions I shall deal with the 
other five Plaintiffs in deciding their suits. At 
jiresent, I am only concerned with Inspector 
H. C. Lahiri. He has probably more right to 
complain of the libels than any of the others, 
for he was concerned in the case from first to 
last and was, under the order ‘of his superior, 
in charge of the investigation throughout! The 
murder took place within the jurisdictiou of his 
thaua, tlie Shampukur thana. He was first called 
in, and took the earlier Steps. He was called 
as a witness at the trial, and his name, therefore, * 
eatne liefore tlie public as engaged in the case. 
He ih mentioned loo by name in one of these 
veiy articles tliough not, be it noted, in a lihel- 
loiiK iiortion. Mr. Bowen stated that he read 
these articles and took them to refer to the 
Pkaiiitiff and the other officers. Hem Sankar 
Sen employed in the Bengal Secretariat and a 
friend of the Plaintiff says tliat he too read the 
articles and understood that the Plaintiff was 
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referred to. It ia difficult to understand how 
any one knowing Plaintiff and knowing^ that 
he was so much engaged in the case could 
do otherwise than consider the articles to 
convey a reflection on his character In the 
case of Baurke v. Warreu (11), Abott, C. J., in 
summing up to the jury, said,—“ The question 
for your consideration is wliether you think tlie 
libel designates the ^Plaintiff in such a way as 
to let those who knew hiuf ilnfleBjtand that he 
was the person meant It is not necessary that 
all the world should understand the libel; it 
is sufficient if those who know the Plaintiff can 
make out that he is the person meant.' Atter 
giving the question my best consideration, I 
have come "to the conclusion that the Plaintiff is 
sufficiently indicated and that he is entitled to 
recover. 

Before considering the question of damages, 
there are one or two things which I must men¬ 
tion to show that they have not been forgotten, 
though, in my opinion, they have no real be.ariug 
on the case. The hrst^is Iheiaocument which 
has been throughout called “ the explanation 
thoifgh it is in truth the report submitted by 
Superintendents Aldridge and Ellis in compliance 
with the orders of Government. It is dated 
24th July 1905, subsequent to the publication of 
the articles complained of. TVough it was signed 
by the two Superintendents abovonamed and 
though Superintendent Aldridge was mainly 
responsible for the wording and most of tho 
opinions expressed, all six officers have accepted 
responsibility for the document, for it was pre¬ 
fared after all had met in consultation. It may 
be that the document is not entirely ingenuous 

and that it contains imputations on others which 
had far better been omitted. Still, it cannot in 
my opinion affect the question which I have to 
decide, ic., whether the articles complained are 
libellous and whether they refer to the Plain¬ 
tiff. It could only be relevant with reference 
to the quantum of damages to be awarded. 
Another document which was referred to and 
relied on by Defendant’s Counsel was the 
letter of Defendants’ attorneys dated 5th De¬ 
cember 1905. It contained an offer by the 
Editor of the Indian Daily Nma that if these d 

(11) 2 C. & P. 307 (1363) 


Plaintiffs could satisfy him that, on fair explana¬ 
tion by tho Police officials concerned and the 
enquiry by the Local Government, the Govern¬ 
ment was satisfied that the charges made were 
wholly untrue, he would most gladly place before 
his readei's all facts vindicating the conduct of 
the Police officers concerned .in tho case and 
exonerating them from all responsibility and 
blame for the lamentable failure of justice, I 
intimated at the hearing and now repeat that the 
Plaintiffs (I speak of all six) wore in no way 
bound to accept such, conditional offer. It left 
them still subject to the arbitrament of the 
Editor of the Indian Daily News. It was in no 
sense an apology for or retractation of the state¬ 
ments contained in the articles, and it was im* 
possible to say what might be the result to the 
Plaintiffs of accepting the offer. Tho circums- 
lance that transpired that the Local Government 
had exonerated these Police officers has, I think, 
no bearing on this cate. The Defendants have 
not sought to ^justify, and as 1 said before, the 
Polite arc not on their hrkl betoie me, though 
the line of the ilcfence has tended rather in that 
direction. Noram 1 concerned with the motives 
which have led the Local Government to under¬ 
take the responsibility for the costs in this case. 
When it appeared that the question of costs had 
been the subject of correspondence between the 
Local Government and these officers, I thought it 
advisable that the exact arrangement should be 
disclosed, It cannot, however, affect my decision 
in the slightest degree. The only persons res¬ 
ponsible to tho Court in the matter of costs are 
the patties to the suit. Coming-then to the 
question of damages, it is uot easy to say what 
amount should be awarded to tlie Plaintiff. 
Un the one hand, the libel is serious one aud 
should uot bo lightly [Tassed over. On the 
other hand, thq Plaintiff has uot, on his own 
khowiug, suffered any material injury. It is 
not, of course, necessary to prove special damage, 
but in making an award, the circumstances of 
the Plaintiff aud the effect of the libel upon 
him may, I think, be fairly taken into considera- 
tion. Tho amount to be awarded in this case is 
really immaterial. The Plaintiffs in this and the 
cognate suits have come forwarded, as Superin- 
teudeut Aldridge said, not so much for the money, 
as to vindicate their characters, In this tlie 
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Plaintiff Bucceedod and I think that*the require¬ 
ments of the case will be satisffod if I award 
him Rs. 250. For that amount there will be 
a decree. The Plaintiff must have liis costs oi 
suit calculated on Scale 2. 

The Defendant Company appealed 
against the above judgment and the 
decree mede thereon. ‘ 

Mr. Moriton (with him Messrs, E. P. 
Ghosh and L. P. E. Pugh) for the Appel¬ 
lants, submitted that- the articles con¬ 
tained only fair and bond fide comments 
on matters of public Interest. The Police 
had, on their own admission, a weak 
case which they pressed before the jury 
and there were certain facts brought out 
during the course of the trial which 
jlistined those comments. There was not 
one relevant fact in connection with the 
guilt of the accused that was not annihi¬ 
lated. The facts were so outrageous 
that, if this case had come before a jury, 
a plea of justification, if taken, might 
have succeeded. There was no person 
particularly mentioned in a libellous way. 
Those articles had to be considered as 
a whole in order to test whether they 
contained statements of facts or merely 
comments. The sense, spirit and object 
of the articles were to secure a public 
enquiry on the subject. 

[Harington, J.—Are you allowed to 
say, a man has committed criminal ofience 
of conspiracy and obmment on it ?] 

My first contention is—this is a fair 
and bbnd fide comment on a matter of 
public ‘ interest. If I have foundation 
for my comments, there is no libel. I 
submit that it is not necessary for me to 
prove every statement in those articles, 
and it is because I am unable to do so 
that I did n6t take the plea of justifica- 
tioiyii my defence. 


The Police musUhave known that the 
evidence was false and that is what they 
are accused of in the articles. Any fair 
man would have said just the fame thing, 
under similar circumstances. [Mertvale 
V. Carson (12), Campbell v. SpoUiswoode 
(9), Wason v. Walter (13), referred to]. 

No attempt has been made to prove 
malice. \Taylor v. Hawkins (14;]. Fur- 
thermor?^ it was a matter of public im¬ 
portance and public benefit ought to be 
consulted. \^Henwood v. Uairison (15)]. 
A public critic is entitled to .comment 
fiercely on matters public. 

[Harinqton, J —Do you say you have 
more right than a private subject of the 
king ?] 

If not in law but in fact I am. [Cited, 
South Hatton Coal 'do.,, Ld,, v. North 
Eastern NewPAssociation (16), McQuire 
V. Western Morning News Co., Ld, (lij)]. 

If there was any malice—it is unfair 
criticism. Was there any foundation 2— 
If not, it la unfair. In this case, no 
malice was alleged and proved and there 
was sufficient foundation to warrant the 
comments made. 

[Fletcher, J.—Have you found any 
case where a statement per se a libel, 
was justified as a comment^] 

A case may bo primd facie libellous 
and yet justified as a comment. In the 
absence of malice, the comment is justifi¬ 
ed, if there be some foundation lor it and 
it comes within the protection of prlvi- , 
lege. This is. the principle I enunciated, 
as laid down in Wason Walter (13) 
(0) 8 B. & S. 769 at p. 776-7 (1866f 

(12) 20 Q. B. D. 275 at pp. 280-1 (1887). 

(13) L. R. 4 Q. B. 73 at pp. 88, 94 (1868). 

(14) 16 Q. B. 808 (1851), 

(15) L. R. 7 d P. 600 at p. 628/(1872). 

(16) 1 Q. B. 138 (1804). 

(17) 2 K. B. 100 (1003), 
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and Henwood v, Hdnitpn (16). [Sae also, 
Woodgate v. Bidout (1) and Odgera on 
Libel and Slander, 1905, 4th Edition, 
208]. 

Afr. Pugh (following Mr, Moin$on, on 
the point of limitation and misjoinder) 
submitted that the action should be dis¬ 
missed because (1) after the election of 

« * • 

the present Plaintiff to continue with it 
alone and after the amendment was made 
of the cause-title and the amount of the 
claim, the suit assumed quite a new 
aspect fi;om the one originally filed and 
it must be taken to have been filed on 
the day the amendment came to be made 
—one-sixth of a suit was not the same 
as the whole suit—when the suit was 
clearly barred by limitation, and because 
(2) the suit, as origiflally framed, was 
bad for misjoinder of parties and cause 
of jctlon. 

Regarding misjoinder, Mr. Pugh relied 
on Smurthwaite v. Ilannay (18), Sandes 
V. Wild smith (6), P. 0. S. Navigation 
Co., V. Tsune Kijima (*19) Civil Proce¬ 
dure Code (Act XIV of 1882), sec. 31. 

Mr, Oarth (with biro, Mtssrs B, 
Chakravarti, S, P. Sinha, B, C, Miitsr 
and N. <SiVcar) for the Respondent, 
‘contra. 

On the subject of misjoinder, Mr. 
Garth cited, Virajlal Bhaisanhar v. Bam- 
dat Hart Krishna (20), Lingamal v. 
Chinna Venkatammal (21), Bamanuja v. 
Devanayaka (22). 

Cur, adv. vult. 

• 

(1) 4 F. and F. 202 at p. 223 (1865). 

(6) (1893) 1 Q. B. 771. 

(15) L. R. 7 C. P. 606 at p. 628(1872) 

(18) A. C. 494 (1894). 

(19) Ap. C. 661 (1895). 

(20) I. L. R. 26 Bom. 259 (1901). 

(21) I. L. R. 6 Mad. 230 (1882). 

(22) I. L. R. 8 Mad. 361 (1885). 


The Jddghent of thb Court was as 
follows:— 

Maolban, C. J.—This is a suit for 
libel. The Plaintiff is an inspector in 
the Calcutta Police ; the Defendants are 
respectively the Editor and Proprietor of a 
newspaper called the Indian Daily Ntvis. 

The Plaintiff complains of two articles, 
which appeared in the issues of the taid 
newspaper on the 17th and 19th July 
1905, and of another article which ap* 
peared in such newspaper on the 19th 
July, being a reproduction of one which 
had previously appeared in a newspaper 
called The Statesman. These articles con¬ 
stitute the alleged libels. 

The Plaintiff charges that the Defend¬ 
ants, by such publications, defamed him 
falsely and maliciously ; in particular that 
the Defendants falsely and maliciously 
accused the ’Plaintiff and other Police 
officers of having conspired to charge an 
innocent man with murder though they 
knew him to be innocent, of having manu¬ 
factured false evidence, of extorting con- 
fessiouB by torture, and of having accept¬ 
ed bribes to effect the above objects. 

The Defendants deny that the articles 
referred to the Plaintiff, that they are 
not defamatory, and they do not bear 
the -meaning attributed to them, and then 
they plead, in substance, that the publi¬ 
cation was for the •public benefit, and 
that the articles constituted fair and hon- 
'est comment over matters of grave pub¬ 
lic interest, and that the object of the 
articles was to impress upon the Local 
Ooveroment the necessity of an impartial 
and searching enquiry into the matter. 
They deny malice and there is no plea 
of justification. They also set up the 
statute of limitation. 
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The ease was tried at considerable 
length before Mr. Justice Chitty, who 
found for the Plaintiff, with Rs. 250 
damages and costs. The Defendants have 
appealed 

The circumstances under which the 

« » 

Impugned articles came to be written 
are these:— 

One Glrish Goala stood indicted at 
the High Court Sessions for the murder 
of one Ganga, and abatement of such 
murder. The trial lasted for 4 days, 
when he was unanimously acquitted by 
a mixed jury, after a deliberation of only 
fcur minutes. 

The trial excited great public interest, 
and the conduct of the police in the case 
elicited from practically the whole press 
of Calcutta and elsewhere, cuiticisms cou¬ 
ched in language of Considerable severity. 
The Engliehman, The PioneeV, The States¬ 
man, and The Bengalee, newspapers cir¬ 
culating in Calcutta, published articles 
In language of a decidedly strong descrip¬ 
tion, relating to the disclosures on the 
trial. The proceedings In the trial have 
been placed before us, and it is clear from 
those proceedings that strong grounds 
existed for suspecting that the prosecu¬ 
tion witnesses or, any way, some of them, 
bad been tutored, and that the conduct 
of the police was open to very grave 
criticism. 

Counsel for the defence did not hesitate 
to charge the police with a conspiracy 
against ,the accused to secure his convic¬ 
tion, In order to enable the person really 
guilty to escape. In his charge to the 
jury, the learned Judge told the jury it 
was for them to consider whether the 
whole story was concocted or not, in 
order to extricate the Kumar (a young 


man against whom^it was Imputed that 
he himself had committed the murder) 
and whether there was such a plot or not 
as has been suggested for the defence. 
The jury after only 4 minutes delibera¬ 
tion, brought in a verdict of not guilty. 
It was in these circumstances that the 
impugned articles came to be written. 
In my opinion, such circumstances would 
justify the use of language of consider¬ 
able severity, if it was by way of com¬ 
ment, fair and bond fide comment, and 
with a reasonable regard to the require¬ 
ments of truth and of justice. 

And it is clear that the Government 
of Bengal were at once^ solicitous about 
the methods of the police in the case, 
for In their letter of the 20th July 1905, 
to the Commissioner of Police of Calcutta, 
that Government, w{tbin only three days 
afti’r the publication of the first arti¬ 
cle complained of, referring to the case 
as reported in the dally press wrote:— 

“It appears that the acquittal of the 
accused and the Jaots elicited at the trial 
tend to throw discredit and suspicion on 
the action and methods of the police in 
the matter,” and asked for a full report 
and expression of the Commissioner’s 
opinion on the case. 

t 

The law applicable to a case of this 
class is clear : the difficulty arises in the 
application of the law to Individual cases. 
I will state concisely what I understand 
the law to be. 

The Administration of Justice is a 
« 

matter for fair and bond fide discussion, 
and to quote the language of the Lord 
Chief Justice Cockburn, when charging 
the jury in Woodgate v. Redout (1):— 

“That the Administration of Justice 

(1) 4 F, and F. 202 at p. 228 (1866). 
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should be made a subj^t for the exercise 
of public discussion is a matter of the 
most essential importance.” 

But writers In public papers must be 
careful as to the language they use. Tba 
same learned Judge in B. v. Tanfield (2), 
la reported to have charged the jury as 
follows:— 

"Writers in public papers are of great 
utility, and do great benefit to the public 
interests by watching the proceedings of 
Courts of Justice, and fairly commenting 
on them,*if there is any thing that calls 
for observation ; but they should be care¬ 
ful in discharging that function, that 
they do not wantonly assail the character 
of others, or impute criminality to them, 
and if they do so, and do not bring to 
the performance of the duty they dis¬ 
charge that due rogaitl for the interests 
of •'hers which the as'iumption of so 
important, a censorship necessarily re¬ 
quires, lliey must take tlie consequences.” 

In cases of this class, it is absolutely 
essential to differentiate b*etween fair and 
comment and allegations of fact. 
This is clearly pointed out, if at the pre¬ 
sent day, authority were needed, by Lord 
Ilerschell in Davits v. Sh^pstone (3). That 
very distinguished Judge says, in deli¬ 
vering the advice of the Judicial Com 
inittee :— 

“There is no doubt that the public 
acts of a public man may lawfully be 
made the subject of fair comment or 
criticism not only by the Rres”, but by 
all members of the public. But the 
distinction cannot be too clearly borne 
in mind between comment or criticism 
and allegations of fact^ such as, that dis- 

(2) 42 J. P. P. 424. 

(3) 11 App. Cas. 187 at p. 190 (1880). 


graceful acts have been committed, or 
discreditable language used. It is one 
thing to comment upon or criticise, even 
with serverity, the aokowledged or proved 
acts of a public man, and "quite another 
to assOTt that he has b^eu guilty of 
particular acts of misconduct.” 

Before, then, we proceed to discuss the 
question of comment, fair or otherwise, 
we must ascertain whether the language 
complained of is an allegation of fact, or 
merely comment. If the former, we 
must be satisfied either of its truth, or 
that it is privileged. 

We must, of course, look at each article 
as a whole, and in the articles now under 
discussion there is doubtless much tha£ 
is comment; but I do not think attaching 
to ordinary English words their ordinary 
English signification, there Is any diffi¬ 
culty in distiiiguisliing between that 
which IS allegation of fact and tliat which 
is comment. Take the following passage : 
“Girish, however, starved and tortured 
as he was, proved stubborn.” This is 
a statement that Girish was starved-and 
tortured: it is not comment on the 
evidence given at the trial, or the expres¬ 
sion of an Inference fairly deduoible 
from that evidence. Then :—“He refused 
to put bis neck into the noose which 
the police and those beiilnd them had 
so neatly tied for/ his accommodation.” 
This is a statement of fact: and it is 
impossible not to nnderstaud what is in¬ 
tended, and what is the imputation 
conveyed. But stronger allegations are to 
be found in the article of the 19th July :— 
"The true story of this clumsy police 
conspiracy,” is an allegation of fact that 
there was a " clumsy police conspiracy.” 
And again : The police over-reached them- 
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aelres badly, but It is only due to the 
"fine defence of the prisoner’s counsel 
that this dastardly sehsme to hang an in¬ 
nocent man did not succeed." This is tanta¬ 
mount to saying that there was a dastard¬ 
ly scheme to hang an innocent man : It 
is impossible to regard that as comment, 
and even if it had been, as fair comment. 
It is a charge of a heinous criminal 
offence : there is no plea of justifijation, 
and the Defendants have not pleaded 
that these allegations are true. 

Then can it be said that the state¬ 
ments complained of are privileged 1 

In support of this claim of privilege, 
much reliance has been placed upon 
some observations of Chief Justice Cock- 
burn, when charging the Jury in Hunter 
V. Sharp (4):— 

“ The occassion is a privileged one and 
if the privilege is exercised honestly, falbh- 
fiilly, and with reasonable regard to what 
truth and justice require, then, though 
he may exceed the limits of what be can 
legally prove to be the truth, he is pro¬ 
tected from liability. It is not, therefore, 
necessary that the justification should 
appear to you to be made out, if you 
think, that the Defendant, or the writer, 
was in the teasonable and honest exercise 
of his vocation as a public writer, -even 
although he was not fully warranted in 
drawing the inferences he did as to the 
conduct of the Plaintiff, and though It 
may be that he was not entirely justified 
by the absolute truth.” 

I have very carefully considered whe¬ 
ther these observations can properly 
apply to a case like the present. There 
are no doubt a few cases in the books in 
which that which has been called " Licen- 

. ,(4) 4 V. and F. 983 at p. 1006 (1866). 


tious Comment ” has beep allowed. They 
are, however, of a very different charac¬ 
ter from the present, and no authority 
has been cited, nor do I think'’any autho¬ 
rity can be cited, to show, that, when a 
grave criminal offence is alleged as a fact, 
anything short of proof of its truth can 
avail the pefendants 1n a libel action. 
In the same case of Hunter v. Sharp (4), 
counsel ^or the Plaintiff claimed a verdict 
on the ground that the libel imputed to 
the Plaintiff that he was guilty of a 
criminal charge, when Cookbure, C. J., is 
reported to have said :—“ If that were 
so, of course the Plaintiff would be entitl¬ 
ed to a verdict as there, was no evidence 
in support of it”(p. 992). And the 
learned Judge amplified this view in his 
Charge to the Jury at p. 995. 

I can find nothing in any reported case 
whicii even qualifies this view ; non was 
there any privilege on the occasion to 
justify this allegation as a fact of a most 
grave criminal offence. 

I have cited lomewhat freely from the 
charges of Chief Justice Cockburn, be¬ 
cause there are few Judges who have 
bad such a wide and varied experience in 
oases of this class, and because I can find 
no judicial utterances mpre favourable 
to the Defendants- 

Another point is as to whether or not 
the articles apply to the Plaintiff. The 
law on this point is laid down in Ze fanu 
V. Malcomson (6), and as regards th* evi¬ 
dence, I do nDt think there can be any 
reasonable doubt that the articles were 
intended to apply to him. 

There is only one other point: it is 
contended for the Appellant that the suit 

(4) 4 F. and F. 983 at p. 1006 (1866). 

(6) I H. L C. 6.37 (1848). 
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is barred by limitation. But the suit, 
with five other officers of the Calcutta 
Police as oO'PlalntiiTs, was instituted on 
the 26th Jaimary 1906, well within time. 
The names of those other five officers 
were struck out on the 22iid April 1907, 
on the ground of misjoinder of parties 
and of causes of action, but the present 
Plaintiff continued sole jf’laintrff: that is 
sole Plaintiff in a suit commenced within 
time. I do not think the suirt is 
barred. Sandes v. Wildsmith (6), is in 
point. 

We have been invited to say whether 
or not the Police were guilty of the cons¬ 
piracy charged : there is no plea of justi- 
ficatlon and we cannot go into this. We 
are not trying the murder case over again : 
we are not trying the Police : we cannot, 
nor do we, express ^ny opinion upon 
their conduct, in relation to the murder 
case. We can only try the issue of libel 
or no libel. 

I am unable to appreciate why, when 
there was no plea of justification, either 
party was allowed, in the Court of first 
instance, to go into the evidence they 
did, which had the effect of substantially 
lengthening and increasing the coats of 
the proceedings. With the exception of 
the very smalf portion, connecting the 
libel with the present Plaintiff, that evi¬ 
dence has not been read to us. 

A good deal has been said about the 
Goverpment of Bengal guaranteeing the 
Plaintiffs’ costs. We cannot ^o into this 
question, though, I feel constrained to say 
that,* if the Government possesses this 
power of unlimited Indemnification, it is 
one which ought to be exercised with the 
greatest care and dlsoriiAiuation, for other- 

(8) (18S3) 1 Q..B, 771. 


wise, it might develop into a weapon of 
oppression. 

And, I cannot part with the case with¬ 
out expressing my strong disapproval of 
the attack made by Superintendent Ald¬ 
ridge iu^his explanation, on the Counsel 
for the defence in tl^e murder trial. 

The appeal falls and must be dismissed 
with costs. 

Habinqton, J.—In this case the De¬ 
fendants appeal from judgment in favour 
of the Plaintiff in an action for libel pub¬ 
lished in the Defendants’ newspaper. 

No question arises as to publication ; 
the Defendants do not justify ; but plead 
that the articles complained of are fair 
comments on a matter of public interest 
and that they do not refer to the Plaintiff. 

The matter Of public interest to which 
the articles related was what is known 
as the Sova Bazar murder case—a ease 
in which one Joggeswar Ahlr aHas Girish 
was indicted at Sessions for the murder 
of one Ganga, and was acquitted by the 
jury. 

Ganga was last seen alive on May 24th 
1905. On May 28th, a detyl body in an 
advanced stage of decomposition was dis¬ 
covered in a bath room in a garden attach¬ 
ed to the house of the Sova Bazar Raj 
family, where Ganga had at one time 
been employed. Death had been caused 
by Injuries inflicted wit<i a cutting instru¬ 
ment. 

’On the morning of May 30tb, a tank 
near the bath-room was, under the su¬ 
perintendence of the Police, dragged by 
some fishermen in the presence of Girish 
and others and some clothing and a 
knife were dlecovered. After the disco- 
very of these articles, Girish made a state 
meut, Id consequence of which, he was 

64 
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sent to the Magistrate to whom be stated 
that Oanga bad been murdered in the 
bath-room by Sovendra Bahadur—that 
he had seen the murder committed—and 
that Sovendra bad threatened to kill him 
If he mentioped what he had seen. Uu 
this statement Sovei^dra was arrested. 

After bis arrest, it was observed that 
Qirish had a out on his band which he 

first said was due to the breaking of a 

• 

soda-water bottle. But he afterwards 
stated that he was holding Ganga when 
Sovendra stabbed him. In consequence, 
Girlsh was arrested and Sovendra released 
on ball. 

Some property alleged to have belong¬ 
ed to Ganga was found at the house of 
Girlsh’s mistress after bis arrest. On 
3rd June, he was again taken before the 
Magistrate where he made a statement 
to the efifeot that Sovendra murdered 
Ganga because of an Intrigue which Ganga 
was carrying on and that he had caught 
hold of Ganga to prevent Sovendra s rik- 
Ing him, and so had received tlie wounds 
on his hand. 

Girlsh was placed on his trial on 13tb 
July, the case concluded on the 15tb, 
when be was acquitted. 

The articles complained of as libels 
appeared in the Indian Daily Newi of 
17th July and 19th July 1906, the latter 
issue reprinting pnd adopting an article 
which had appeared in the Statesman of 
the 18th July on the same subject. 

The articles contained very vehement 
attack on the police engaged in the case, 
on the ground that they bad entered 
into a conspiracy with other persons to 
get an innocent man convicted and 
executed for the purpose of screening the 
real murderer from justice. 


The question {s, was, the Judge in the 
Court of the first instance right in bold¬ 
ing that the articles published by the 
Defendant were not protected under the 
right which all the King’s subjects enjoy 
of making fair comments on matters of 
public interest! 

The articles in question are three in 
number: they cover nearly 250 lines of 
printed matter. 

The first contains a statement that the 
Judge in bis summing up indicated that 
he did not believe that the lyhole fabric 
of the prosecutions evidence was a diabo¬ 
lical plot to hang an innocent man, but 
that the jury held other views and by 
their verdict said that it did not strain 
their credulity to believe that this case 
was a particularly diabolical conspiracy. 

The writer goes on to state that after 
Kumar Shovendra Krishna Deb vyis ar¬ 
rested, articles alleged to be the property 
of the murdered man were found In the 
possession or custody of Girisb, and then 
quotes the speech of the learned Counsel 
for tiie defence, who suggested that the 
police, in conjunction with the dependents 
of the Kumar’s family, got some sorb of 
evidence against the accused. 

Then follows an allegption that Girish 
was starved and tortured to make him 
confess and that ^bere bad been monetary 
transactiouB between the police and other 
persons with regard to the case. 

The second article, after calling atten¬ 
tion to the. reprint from the Statesman, 
contains the following passage : " The 

true story of this clumsy police conspiracy 
is that the police thought that the un¬ 
fortunate Joggeswar Ahir would be un¬ 
defended and that this mass of trumpery 
evidence might throw dust in the eyes of 
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the Judge and Jury, when backed by the 
hard swearing of the detective offloers 
and policet\}eD. The police over-reached 
themselves badly, but it is only due to 
the fine defence of the prisoner’s counsel 
that this dastardly scheme to hang an 
innocent man did not succeed.” The 
writer then attacks a awitness in whose 
presence some of the incriminating articles 
are said to have been found and suggests 
that though the man was the son of a 
prostitute living in a brothel, the police 
put hltfi forward as a respectable 
zemindar. 

The third article which originally 
appeared in the -Statesman deals with the 
case more fully. The writer discusses 
the evidence and the character of the 
witnesses, draws the inference that Girlsh 
had been tortured * by the police—and 
alleges that the trial has revealed the 
outlines of a scandalous conspiracy on 
the part of the police. 

The article concludes with a demand 
that the guilty person or persons should 
be brought to justice and that a fearless 
and unsparing Investigation should be 
made into every aspect, every stage, 
^ every fact of the case connected with the 
conduct of the police. 

The latter article, though the longest, 
requires less notice.than the other two. 
It is more judicial In its tone and if lb be 
held that the two former articles fall 
within the limits of the license accorded 
to those who comment uir the matters of 
p’^blic interest, It cannot bo said that the 
latter article is not entitled to the same 
protection. 

There can be no ifueatiou that the trial 
was a matter of considerable public 
Interest and that the Defendants were 


not only entitled to publish in their news* 
paper a fair and accurate report of the 
case but were also entitled to discuss 
fully and openly the proceedings and to 
publish such criticism and comment as 
the case merited, provided only, they kept 
within the limits o| fair comment. 

The question whether the writing com* 
plained of is a libel or a fair comment on 
a matter of public Interest is a question 
of fact which, in England, Is determined 
by a jury subject to the direction of the 
Judge as to what in law constitutes a 
libel. 

In this country, the Judge dealing with 
both the law and the facts would first 
have to determine whether the matters 
complained of were defamatory of the 
Plaintiff or not; secondly, if defamatory 
of the Plaintiff, whether they were com- 
ments or assertions of fact. If he came 
to the conclusion that, though defama¬ 
tory of the Plaintiff, they were comments 
on a matter of public interest, he would 
then be called upon to determine whether 
they were fair comments, made bond fidt 
and without malice. ^ 

A Judge in this country exercising the 
functions of a jury would be bound to 
direct his mind to those considerations 
to 'which, had be been summing up to a 
jury, he would have been bound to direct 
their minds. He wduld have been bound 
to tell the ‘jury that, if the writing im¬ 
puted that the Plaintiff had been guilty 
of misQOuduul or disbouesty or incom¬ 
petence in respet of his employment as 
Police Inspector, such an Imputation 
was defamatory. That if the writing 
contained an imputation that the Plain¬ 
tiff had committed the criminal offence 
of conspiring with other persons to place 



THB CALCUTTA WKEldLV NOTES 


(VOL. XII. 


ISCH 

A. S. Barrow v. Hem Chandra Lahiri. 
before the Court false evidence in order 
to obtain the conviction of an innocent 
man, that such an imputation was defa¬ 
matory. 

Here, there can be no sort of question 
that, the imputations made are defamatory 
to the highest degres and constitute a 
very serious libel on the Plaintiff (assum¬ 
ing they apply to him) unless they can 
be excused on the ground that they are 
fair comment. 

On this point, the Judge exercising the 
functions of a jury would be bound to 
read each of the articles complained of, 
and see whether they were only com¬ 
ments or whether there was to be found 
1,11 them any allegation of fact defama¬ 
tory of the Plaintiff' as distinguished 
from defamatory comments'on the Plain¬ 
tiff’s acts. There is, as is pointed out by 
Wilde, B. In Popham v. PicJcburn (7), 
a strong distinction between alleging In¬ 
correctly that a man has committed a 
disgraceful act, and commenting on some 
act of his truly stated. 

Now, omitting the assertions of fact 
which are to be found In the first and 
third articles, it Is impossible to read the 
second article complained of without seeing 
that It is iu no sense a comment on any of 
the evidence given but that it asserts as 
a fa<;t that a very grave crime has been 
committed by the police. It states that 
there was a scheme on the part of the 
police to hang an innocent man : that the 
police entered into this scheme because 
they thought the innocent man Joggeswar 
Ahir—otherwise Girish—would be un¬ 
defended, that believing that he would 
be undefended they thought they could 
mislead the Judge and Jury and so con- 

(7) 31 L. J. Kx. ftt 1.. 136 188 (186'2) 


spired to commit "perjury and to produce 
false evidence to the end that they might 
procure the conviction and .execution of 
an innocent man. 

This is not a comment on any proved 
or admitted fact. It is a statement 
that the police have committed a crime 
of great hernousness, and of peculiar atro¬ 
city—a crime which, if proved against 
any members of the police force, would 
deservedly call down upon them the most 
severe punishment. It must be taken 
that this allegation that this 6oospiraoy 
has been entered into is untrue, because 
the Defendants have not asserted in their 
pleading that it is true—the presumption 
of law, therefore, that the libel is false 
arises. 

In my opinion, although a writer may 
be excused even if in the course of a fair 
and temperate comment he do go a Ifttle 
beyond what he can strictly prove, yet 
if he take upon himself to publish as a 
fact to the world at large that the prose¬ 
cutors or witnesses in a criminal trial 
have conspired to procure, by false evi¬ 
dence, the wrongful conviction of a man 
they know to be innocent, he will be an¬ 
swerable in damages for libel, unless hq 
places on the record a plea o; justification, 
and gives evidence to establish that the 
defamatory statement is true in substance 
and in fact. 

In the present case, the Defendants 
have not taken that course but the line 
of oroBS-examlbation persued with the 
PlaintiflT’s witnesses appears to be ainled 
at shewing that there was in fact a cons¬ 
piracy as alleged by the Defendant. The 
tactics of insinuating the truth of the 
libel without putting a plea of justifica¬ 
tion on the record, which would have 
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enabled the Plaintiff to oombat the truth 
of the libel, have always been considered 
under English law as a serious aggrava¬ 
tion of the damages. 

The learned Judge, in dealing with the 
cue, has found as a fact that articles in 
question go beyond the limits of fair 
comment, This is the edqjolftsion be has 
come to on the facts in the exercise of 
bis functions as a Judge of fact. 

Has the Appellant shewn any ground 
for interfering with his finding 1 It may 
be said, ft is going too far to say that, if 
an article is per se libellous^ nothing but 
a finding in favour of the Defendant on 
a plea of justifi’Jation will avail as an an. 
ewer to the action. But if that passage 
in the judgment is read with what fol¬ 
lows, it becomes clear t^at the learned 
• 

Judge is dealing with the particular libels 
befbre him and not laying down a general 
proposition of universal application, for 
he goes on to point out that the articles 
state as a fact that the police have com¬ 
mitted a criminal offence and having found 
that this is the effect of the articles, he 
holds that the allegation that the police 
have committed a criminal offence does 
.not come under the head of fair com¬ 
ment. • 

In this 1 agree, and 1 think it would 
have been a proper direction to a jury to 
tell them that. If they were of opinion 
that the article asserted that the police 
had committed the offence of conspiracy, 
then they could not find that It was 
within the protection accorded to fair 
comment on matters of public interest. 

The only other question which arises 
Is "do the articles refer to the Plaintiff I” 

The learned Judge has found that they 
do. They purport to be directed against 


the Calcutta Police in relation to the 
Sova Bazar murder case. 

The Plaintiff was the Inspector in 
charge of the investigation : his name is 
mentioned In the article reprinted from 
the Statesman. It is idle to suggest that 
the articles directed against the police 
in reference to this murder do not apply 
to the only member of the police force 
mentioned in them by name—he being 
the Inspector in charge of the case. With 
regard to the questions of the guarantee 
for costs which the Plaintiff’s employers 
have given, I agree with the observation 
of my lord on this point. As the matter 
is not one which affect the issue of the ap» 
peal before us, I abstain from saying any¬ 
thing further with reference to It. I 
entirely concur in the observation which 
my Lord baa made with reference to the 
attack on Mr. Ghosh. 

I am unable to see any reason for dis- 
turbing the judgment of the learned 
Judge of the Court of first instance and 
agree that the appeal should be dismissed 
with costs. 

• 

Fletcher, J — I have had the oppor¬ 
tunity of reading the judgment which 
has been delivered by my Lord. 

It would have been sufficient for me 

to have expressed my concurrence there- 

• 

with, but as the case is one of some pub¬ 
lic interest, I will state briefly the reasons 
that have led me to come to the same 
conclusion as my Lord and my brother 
Haringtou. Now the present case is to 
my mind a very simple one. We are 
not here trying the Sova Bazar murder 
case, nor the police. The only questions 
we have to decide are the issues raised 
in the present suit. Now those Issues 
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are (1) Do the artlolea complained of refer 
to the Plaintiff? (2) Are snob articles 
fair comment on a matter of public In¬ 
terest? and (3) Is the present suit barred 
by limitation ? With regard to the first 
of these three •issues, there can, .to my 
mind, be no doubt but that the artlolea 
do and were intended to refer to the 
Plaintiff and the other members of the 
police investlgatiug into the Sova Bazar 
murder case. 

The second issue is the one that has 
been most strenuously agrued on this 
appeal. Now, that the matter is one of 
p'ubUc Interest is not denied. 

. The publication therefore in a news¬ 
paper of articles referring to the proceed¬ 
ings of the police in investigating into 
and in conducting the prosecution in the 
Sova Bazar murder case is protected, pro¬ 
vided that such articles fall within the 
limit of fair comment. Nor is this privi¬ 
lege to be put down solely on the ground 
that the writer of the articles has in¬ 
dulged in what has been described as 
" licentious comments.” But if the writer. 
Instead of limiting himself to fair and 
reasonable comment, goes out of bis way 
to maJre statements of fact affecting the 
character or reputation of the Plaintiff, 
he cannot rely on the plea that the 
articles are fair comment on a matter of 
public interest bub must justify the 
articles by proving the truth of the state-. 
ments complained cf. No plea of justi¬ 
fication has been placed on the record In 
the present case. Are then the articles 
complained of fair comments on a matter 
of public Interest or do they contain 
statements of fact which are defamatory 
on the Plaintiff? I have come to the 
coaolusion that such articles contain de¬ 


famatory statements which cannot in any 
vlew'be justified as comments. 

Take the article appearing in^the Indian 
Daily News of the 19th of July 1905. 
There the public are toid that there was 
" a police conspiracy,” “ bard swearing ” 
on the part of the police and “ a dastardly 
scheme to «bang<an innocent man.” All 
these statements are pet' se libellous and 
unless they can be justified as fair com¬ 
ment, the present suit is really an un¬ 
defended one. 

Each of the above-mentioned state¬ 
ments charges the Plaintiff and the other 
investigating police with the commission 
of serious criminal offences and I am not 
aware of any case in which imputing to 
the Plaintiff the commission of a criminal 
offence has be^n held to come within the 

I 

range of fair comment. 

Moreover, in my opinion the writer of 
this article Intended the above-mentlond 
statements to be statements of fact and 
not comment for he informs the public 
that these libellous statements are “ the 
true story.” 

The Defendants having failed on the 
plea of fair comment, the Plaintiff is en¬ 
titled to succeed, unless this suit is barred, 
by limitation. ' 

On this issue, it is sufiicient for me to 
state that I entirely agree with the judg¬ 
ment. I also wish to express my concur¬ 
rence with the remarks which have been 
made by my Lord as to the Government 
indemnifying parties to suits against costs 
to be incurred by them and as to the 
attack on Mr. Ghosh, Counsel for the de¬ 
fence, lu the criminal trial by Superinten¬ 
dent Aldridge in bisdetter of explanation 
to the Bengal Government. 

1, therefore, agree that the judgment 
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of Chitfcj, J. was correct) and thab this 

« • 

appeal fails and ought to be^dismissed 
with costs. 

Messrs.*0. C. Ghundei it Co., Appell- 
aut’e Attorneys. 

Messrs, Ghosh and Kar, Kespoudeuts’ 
Attorneys. 

P. R. C. dismisstd. 


[CIVIL APPELLATE JURISDICTION ] 


Appeal from Appellate Decree 
No. 408 OF 1906. 


Mitra, J. 
1908. 


1 Akhot Chandra Bhdtta- 
CHARYA and another, 
Defendants Nos. 4 and 6, 
Appellants, 

V. 


24, February. 


j IIari Das Gosswami, 
Pkklntifi^, and Hari Pado 
Ghuttack and others, 

' Defendants, Respondents, 


Hindu Law—Da^ab/iaga school—Succes¬ 
sion—Uncle's estate—Joint nephew prefer¬ 
ential heir to nephew separated by exclusion 
—Spiritual benefit, doctrine of, not the only 
principle of succession — Mitakshara, applica¬ 
tion of, in absence of texts of Dayahhaga— 
Quasi contract and affection, principle of. 

Spiritual benefit is not always the 
guiding principle of inheritance under the 
Bengal School of Hindu law. 

In cases not contemplated by Jimut- 
vahana or his followers, the law should 
he developed on rational lines consistently 
with principles fallowed Jin similar eases 
and the decisions of the Courts should not 
be based on a blind adherence to the 
principle of spiritual benefit when such 
adheience would lead to a violation oj 
other recognised pt'inciples consistent with 
natural justice. 


WBBRLV NOTBS, 611 


In all cases of absence of texts or pre¬ 
cedents under the Dayabhaga law recourse 
should be had to the theory of propinquity 
and natural love and affection as adopted 
by Vignaneswara and the commentators of 
the more ancient and orthodox schools of 
Hindu Law. 

On the death*of a Dayabhaga Hindu 
a nephew who was living in joint estate 
and mess with him excludes another 
nephew who was ieparate, when the separa¬ 
tion toas due to his father having been 
excluded from inheritance for causes not 
expressly mentioned in the text books. 
The position of the latter is similar to 
that of the separated coparcener who had 
not te-united, and consideration tohich 
applies in the one case should govern’the 
other. 

• 

This was an a{)peal preferred on the 
20th of March 1906, against the decree 
of A. F. Harwood, Eeq., District Judge 
of Zillah Burdwan, dated the 6th of 
December 1905, affirming that of Babu 
Krishna Kumar Sen, Mnnsif of Katna, 
dated the 23rd of December 1904. 

The facts of the case will be best 
understood with reference to the follow¬ 
ing genealogical table :— 

K*nBi Nath. 

_ I 

. 1 i I 1 

Ih'uio Molitii Kiishna MnLan Poaii Mohan Lai Mohan 
I I --airlbaUi 

Hail Nath Kumwi Kaniiut Nanda QopaL 

Kasinath exoluded Brojo Mohan from 
inheritance and when be died bis estate 
was inherited by the three remaining 
sous. Krishna Mohan died leaving his 
daughter Kumud Kamlni as heiress. 
When Lai Mohan died he left surviving 
him as possible heirs bU two nephews, 
Harl Nath and Nanda Gopal. The De- 
fendaHts-Appellants olaimed tlt]e to ap 
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8 as. share in the estate of Lai Mohan, 
through Harl Nath. The Plaintiff claim¬ 
ed under a sale deed executed by Giribala 
the mother and heiress of Nanda Gopal 
and be averred that Nanda Gopal was en¬ 
titled to the estate of Lai Mohan to the 
exclusion of Harl Nath. Hari Nath, like 
his father Brojo Mohan, , lived separately 
from the rest of the family who how¬ 
ever were living in joint estate and mess 
at the time Lai Mohan died. Both the 
Courts below held Nanda Gopal to have 
been the sole heir of Lai Mohan and 
decreed the suit which was for recovery 
of possession upon a declaration of the 
PlalntifT’s title. The Defendants Appel¬ 
lants preferred this second appeal. 

Babui Ram Chandra Mnjnmdnr and 
Hara Kumar Mitter for the Appellants. 

Babu Surat Chandra Khan for the 
Respondents 

The Judgment of the Court was as 
follows:— 

The argument before me has turned on 
a question of Hindu Taw not touched by 
the text-writers or commentators of the 
Bengal School of law or any decision in 
British India. Such a case was not in 
the contemplation of the ancient Hindu 
lawyers. 

Kaslnath died leaving four sons, Bmjo 
Mohan, Krishna Mohan, Peary Mohan 
and Lai Mohan, But Brojo Mohau had 
been excluded from inheritance by his 
father. He did not inherit any share of 
Kashi Nath’s property. His property 
was Inherited by his three other sons, 
Krishna Mohan, Peary Mohan and Lai 
Mohan. If Brojo Mohan bad got a share 
of his father’s property either by partition 
during his life time or by inbaritanoe 


after bis death, there would have been 
no difficulty in th6 case; The case of 
partition 'during the life time of the 
father or after the father’s death is con¬ 
templated by Hindu lawyers and rules of 
iitherilauce are laid down for oases of 
continued separation or of re-unlon. 
Exclusion for causes not expressly men¬ 
tioned in the» texfc-books was not contem¬ 
plated. 

Brojo*Moban died, it is said, 40 or 50 
years ago. He was never in possession of 
any portion of the estate left by Kasinatb, 
neither had his son Hari Nath from whom 
the Defendants claim by transfer ever 
possession. The exclusion, therefore, was 
complete, and if the law of limitation 
could be set up, the bar would be fully 
efifective. Both the father and son were 
entirely separate from the rest of the 
family and had never at any time any 
thing to do with the family property. 
Re union, as understood in Hindu law, 
could not take place between them and 
the rest of the family, because there 
never was a union followed by separation, 
see Balabux v. Rukhma Bai (1). 

Krishna Mohau died leaving him surviv¬ 
ing Kumud Kamiui bis daughter, Peary 
Mohan bad a son Nanda Gopal. Nanda 
Gopal inherited his father’s one third share 
of Kaslnath’s property, and when he died 
Bonless, Acbala his widow and on her 
death, Giribala his mother, the widow of 
Peary Mahan, inherited his share, Lai 
Mohan died leaving Nanda Gopal and " 
Harl Nath his nephews, surviving him. 
He bad no son or widow and It is alleged^ 
that his share passed to bis brother's son 
Nanda Gopal alone. 

(1) 7 C. W. N. 64'2 : s. o. I. L. R. 80 
Cal. 726 ; L, R. 80 1. A. 130 (1908) 
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We HAVE BEEN REQUESTED Tp ANNOUNCE THAT ON 

the l|/th March last the Madras High Court Vakils’ 
Association vtas incorporated tinder ihe Literary, 
Scientific and Charitable Societies Act, XXI of 1860. 


month, shows how the self-governing Colonies of the 
British Empire are engaged In social and industrial 
legislation calculated to benefit the community, 
The following M a remnif of the legislation for the 
benefit of the young, 

• 

The care of the youug -spsj g«ntii—is again a noti¬ 
ceable feature of the year's legislation. Queensland has 
been dealing with “neglected children," including under 
that description begging and destitute children, children 
whose relations are drunkards, or dead, or uudiscover- 
able, or who associate with persons of bad character 
and children under ten who sell matches, newspapere, 
etc., in public places. Victoria has been establishing 
Childreii’s Courts, so has New Zealand, so lia.s Tasmania. 
In Oennany the first Clnldreu’s Court was to be opend 
at Frankfort on January 1, 1008, Victoria makes it 
unlawful to .supply any .smoking materials to juveniles 
undei si.\tceii, and Ontario jiroliibits billiiird roomkeepers 
admitting minors under eighteen. Tiinidad and Tobago 
have made provision for the industrial and technical 
training of boys between fourteen and eighteen by bind¬ 
ing them apjirentice—a reversion to old methods worthy 
of note in tlio.se days wlicii a plethora of unskilled labour 
IS helping to fill our workhouses and goals. 


A COPT OP A PRINTED NOTICE ISSUED BY THE CiVIL 
Courts in the District of Tipperah has come to onr 
hands whieh requires decree-holders desiring to put 
to sale any immoveable property to publish the 
sale notification in a certain local newspaper, and 
goes on to say that falling this the property sought 
to be sold would not be sold; the notice also 
requires the decree-holders to pay costs of the 
puhiication of the sale notification and makes the 
filing of the receipt of the payment of such costs 
to the newspaper ofiSce as a condition precedent for 
the holding of the sale. Sec. 289 of the Civil Pro¬ 
cedure Code provides the mode of making proclama¬ 
tions of sale. Under this section a Civil Court 
may require the sale notification to be published in 
a local paper. But the proper course, we presume,' 
Is to make the order in each case as it comes up and 
not to issue a general printed circular like the one 
before us. JiVe doubt also how far the provision in 
the notice that a receipt of payment of the adver- 
tizement charges from the newspaper office should 
be filed before the sale can be held is in accordance 
with the law. • 

The Deoehbbr number of the Journal of the 
Soeietff of Comparative Legielation, received last 


The keen c •ncern of the States for the well- 
being of the people is also evinced by the trend of 
agricultural legislation In the different parts of the 
world. We invite attention to the following sum¬ 
mary from the pages of the Journal. 

Agriculture is another .sybjfict with which the Legis- 
lature.s have been busy. Trinidad and Tobago are 
promoting the study of scientific agriculture in all its 
Dranche.s. Dairy-farming is the subject of legislative 
attention in the Province of Sa.skatelicwan ; stockbreed¬ 
ing and dairy-farraing in Quebec ; cotton-growing in the 
Lebward Islands; livestock and ploughing matches in 
Ontario ; hoise-brecdiiig in Manitoba ; forest preservation 
i,i Grenada. Bermuda has been providing for the inspec¬ 
tion of its agricultural produce before shipment abroad ; 
Fiji for the inspection of its fruit for o.Tiport; Ontario, of 
Its dairy profiuce ; the United Kingdom for the analysis 
of food fertilisers. Manitoba legislates for the extermi¬ 
nation of a long list of no.xious weeds ; Egypt agaimst the 
cotton worm and its eggs; St, Vincent. St. Lucia, 
Grenada, and Montserrat to prevent the importation of 
plant diseases. Now Zealand is looking after the diseases 
in bees. Victoria has been reclaiming its swamp lands. 
If this connection may bo noted the Commonwealth of 
Australia’s scheme for the scientific study of meteorology 
and the distribution of meteorological information. 
These are a few sheaves from a vast harvest field ! samples 
only of some of the principal subjects which are engaging 
the Legislatures of the world. 
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It 18 ALSO VERY INTERESTING TO NOTE THE TENDENCY 
of murrlage legislation In some of tbe Colonies. It 
is pleasing to note that such legislation as prohibi¬ 
tion of marriage amongst near blood relations, the 
restraint on the power of parents to disinherit and 
the provision for the grant of maintenance to widows 
and children out of the estate, marks a distinct ten¬ 
dency of the modern civilization to recognise the 
wisdom and farsight of the ancient Hindu law¬ 
givers. 

Michigan has been prohibiting marriage by oiiileptics 
imbeciles, or insane persons. Nebraska declares nwu'- 
riage between first cousins' of the whole blood void. 
Oregon makes wife-boatiiigpunishablowith twenty laslics. 
Tasmania puls the spouses on the same footing in case 
of an intestacy. A now departure liy Victoria in tlie 
matter of tc.stamentary disjawition i.s well wortliv of note. 
It suffers not a man to disinlierit its family. If he lia> 
by bis will left his widow and yonfig cliikircn without 
sutficient means of support, tlie Court m.ay grant tliein 
maintenance out of the estate. Now Zealand lias ,i smn- 
lar provision. Tasmania allows an infant hiishand of 
nineteen and an infant wife of cigliteen to make a will. 

It is announced in the columns ot the 
and the Capitnl that the Government of Bengal has 
suggested and the High Court has approved that itie 
“Criminal Revisional Bench should visit the eenfral 
stations to hear criminal cases ’’ We do not know 
what truth there is in this statement, nor do we 
clearly understand what is meant by this scheme. 
If it means that the Criminal Revisional Bench is to 
hold Its sittings quarterly at such distant stations as 
Cuttack, Patna, Dacca and Cliittagoiig, wo fail to 
comprehend how this will conduce eiilier to public 
convenience or to speedier administration of justice 
It Is evident that the Criminal Rovisional Bench c.an 
but visit these centres once in the year, and If tlicrc 
be more circuit centres, at much longer intervals. 
It will be no advantage to Orissa, Behar, Kastern 
Bengal and Assam to have a couple of High 
Court Judges In their midst once a year to hear 
criminal appeals or revision cases. All the time tliat 
this Bench will be moving about there must be an 
other Criminal Bench sitting at Calcutta. For, an 
aggrieved person at Cuttack or Patna cannot be 
expected to go to Dacca or Chitragong to move the 
Criminal Revisional Bench or virt ver’^a. Even as¬ 
suming that a Criminal Revisional Bencli aits at the 
central stations above-mentioned for a ccuple of or 
even three mouths In tbe year, during the remaining 
nine months tbe people of those parts will have to 
come to Calcutta for moving the High Court, 

Thus a bohkmb of this kind without confebrino 
any Bubstantlal advantage to the people will only 
make them periodically pay a very heavy penalty 
for justice brought to their doors once In the year. 
An applicant or appellant before the High Court 
can DOW enga^ counsel or vakil for a reasonable 


fee. But if he has to take counsel to Cuttack. 
Patna, Dacca or Chittagong to move or to argue 
before the Criminal Bench, tbe seeker of justice 
will liave to pay many times the amount as counsel’s 
daily fees and will have to multiply it by many 
times more for compensating him for the loss of 
time .during the journey up and down and also 
for waiting for the cases to he taken up, Tlie 
result will be to enrich the }egal profession and to 
impoverish the seekers of criminal justice. Not only 
will this scherue Involve larger expenditure of public 
money but will mean ruin to the people who may 
seek relief before a Court if Criminal Revision or 
Appeal sitting in the mofussll. 

I - II - 

We assign puniiir interest a higher place than 
professional interest. We must, therefore, sadly 
confess that we sec no merit in the scheme. If 
it were possible t.", introduce the English circuit 
system in this country, it might be profitable to 
discuss its redeeming features But we do imt 
suppose it Is possible for the Illgb Court Judges 
to visit the 50 districts or more of the Bengal Presi¬ 
dency and to hold Sessions Courts at every district 
headquarter four limes in the year. So it is fruit¬ 
less for us to discuss any such scheme. We need 
only say in conclusion tliat whatever may be tbe 
merits of the English circuit system, it is wholly 
inapplicable to India. Further, there can be no 
exoiiso for introducing In India a system of criminal 
appellate circuit iinknowii to any othfr country and 
that in the face of the fact that there is a growing 
English opinion for doing away with the circuit 
system altogether. So it seems to us incredible 
that any such scheme should either bo in con¬ 
templation or have been matured witliont the pulillr 
knowing anything about It. 


The case of Ganeith v. VMnu reported in I. L 
11. 32 Bom. p. 37 deserves more than passing notice. 
The case turned on the construction of sec. of 
the Indian Contract Act (IX df 1872), The Defend¬ 
ant, a Government servant, being heavily indebted 
and being afraid that dn^khasis might be made 
against him to his superiors by some of his creditois, 
applied to the Plaiutiii for a loan on a mortgage, 
The Plaintiff agreed to lend provided the Defendant 
executed a kh'ffa for the payment of Rs. 307 4 as. 
originally due by the latter’s father but which in 
1894 had been' held to be time barred in a suit 
brought by the Plaintiff, and also for tbe payment 
of Rs. 25, the costs of the suit. Tbe Defendant ac¬ 
cordingly passed a khntu for the amount. For this 
amount due under the khata the Defendant finally 
passed a promissory note for Rs 600 in 1901, The 
Plaintiff brought a suit against the Defendant on 
this promissory note. The principal defence was 
that the Defendant executed the khata for the 
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amount under undue Influence within the meaning of 
sec. 16 of the Contract Act. It was urged that 
seeing the helpless condition W the Defendant, 
Plaintiff asked him to execute the khitn, which the 
Defendant could not hut execute at that time. The 
Plaintiff was under sneh circumstances "in a posi¬ 
tion to dominate the will ” of the Defendant within 
the meaning of that term in cl (1) of sec. 16 (if 
the Contract Act and therefore the Defendant’s 
contract was not binding upon him, 

His Lordship Chandatarkab, J; jh ^wconbidbrsd 
judgment held that the Defendant’s contract was 
not made under undue influence. As to the con¬ 
struction of cl. (1) of sec. 16 of the Contract ^ct his 
Lordship observed. “Under that clause a contract 
is said to bo induced by undue influence where the 
relations subsisting ^between the parties are such 
that one of the parties la in a position to dominate 
the will of the other and uses that position to ob¬ 
tain an unfair advantage over the other. That is 
when the two persons entqi; into a contract, first 
there must be subsisting between them some relation 
of the kind described . . .’’ In this case when 

the Defendant went to ihe Plaintiff for a loan there 
was then subsisting no relation between them so 
as to enable the Plaintiff to drvninal^ the will of 
the Defendant. It was peifecrly optional with the 
Defendant to C(>mply with the Plaintiff’s demand or 
not. If the Defendant did not Ike to execute tlio 
kh'ita for the amount mentioned by tlie Plaintiff, there 
was nothing to compel him to do so Of course It is 
true tliatho was under a pressing necessity to borrow 
money from the Plaintiff and as without executing 
the kluiia ho could not got the loan, ho was compel¬ 
led much against his wishes to execute the khald for 
the amount of barred debt. In a sense it might 
be said that the urgent need of the Defendant for 
the loan placed tlie Plaintiff in a position to domi¬ 
nate .the w‘ill of the Defendant. But this position 
of domination did not arike from any relation sub¬ 
sisting between the parties at the time of the con¬ 
tract. If the Defendant were already heavily indebted 
to the Plaintiff and the latter by threat of suit 
or otherwise had induced the former to enter into a 
contract, the contract would have been vitiated by 
undue influence, because in such a case there would 
arise between the parties the relatlop which would 
give rise to the position of domination. But here 
the Plaintiff And the Defendant were at arm’s 
length when the contract waa executed and it cannot 
be said that the Defendant acted under undue In¬ 
fluence In executing the contract. 

SOPPOSB A MAN BBING IN URQBNT NEED OP MONEY 
goes to a money lender and asks for a loan, The 
money lender perceiving hi* difficulties damands 
a heavy rate of Interest and he is obliged to agree 
to that rate of interest, Could this man after¬ 
wards say in answer to the claim of the creditor 


for the money and the Interest, that he made 
this contract under undue Influence and there¬ 
fore it was not binding upon him ? If that were 
the law, then shrewd borrowers would consent to any 
demand of the creditor at the time of the loan and 
afterwards suocessfully repudiate their obligations 
under the contracts on the ground of undue Influ¬ 
ence. His Lordship at p. 44 of the report points 
out w^at are the elemeiits.of undue influence within 
the meaning of sec. 16, ol (1) of the Contract Act. 
There are certain well known relations such as those 
of guardian and ward, solicitor and ollenl^ father 
and son, Jbo., which fall within ol. (1) of sec. 16 
of the Contract Act. Besides these there may be 
relations between parties arising from special oiroum- 
stanoes which may also fall within the sub-section. 
The test is as the learned Judge observes "confidence 
reposed by one party and betrayed by the other, 
which means there must bo an element of fraud or 
coercion, iindor either of which the acts constituting 
undue influence must range themselves." 


CUIIRENT INDIAN CASES. 

Re Cui.hai and Liluai, I L. R. 32 Bom. 50 
Guardians and IFnicfs Act, sec. 17, 

In appointing a guardian of a minor what things 
ought to be oonsidered under sec. 17 of the Ouardians, 
and Wards Act explained, 

Pandiiari Nath v. Covind Shivram, I. L. R. 33 
Bom. 50. Hindu widow — Alienation. 

A Hindu widow under the Mitakshara Law Is not 
competent to make a'gift of moveables inherited by 
her from her husband. 


SuNDRA Bai V. Shiv N^rayana, I, L. R. 32 Bom. 
81. Mairiage—Joint taviily. 

“ There is a marked distinction between a family 
of brothers who are joint ia estate and those who 
are not so joint. In the former. If one of the co¬ 
parceners wishes to marry, and the family pay him 
for the expenses of the marriage, they cannot hold 
him liable to repay, those expenses, nor can they 
liold his share in the joint estate liable therefor." 

Bai Hibakore t. Thakardar, I. L. R. 32 Bom, 
103 Partition Act {IV of 1893), sec. 2. 

Sec. 2 of the Partition Act (IV of 1893) applies 
not only where a Court has to pass a decree in a 
suit for partition but also where a Court has passed 
a decree directing the partition to be effected in a 
particular mode. 

G. S. D. V. The Government Pleader, Hioh 
CoDRT, Bombay. Letters Patent, cl. 10. 

Where a vakil was suspended under cl. 10 of the 
Letters Patent, held that no appeal lay by right of 
grant and the High Court bad no power to grant 
leave to appeal. 
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Thb Law and Custom of thb Constitution. By 
Sir WUlinm R. Anson, Bait, D, C. L, of the Inner 
Temple, BaerUter-at-law, Watiienof All Souls College, 
Oxford. In three volumes. Vot. II. The Crown, 
Past I. Third edition, Oxford, At the Clarendon 
Press. London, New Yoik and Toronto; Ben-y 
Frowde. Also sold by Stevens <t Sons, Limited, 119 
and 120, Chancery Lane, London. 1907. 

Sir William Anson’s valuable w9rk on the Law and 
Custom of the Constitution has been out of print for 
some time. Failing to bring out a revised edition 
of the whole work, the learned author has taken the 
next best step of revising the first four chapters and 
bring them out separately in advance of the rest. 

To students of English constitutional law, Sir Wil¬ 
liam Anson’s work has from the very outset proved 
indispensable. No existing treatise on the constitu¬ 
tion of England is better adapted than Sir William’s 
to assist students In the formation of accurate ideas 
regarding the various institutions which play their 
part in the governance of the empire, for Sir AVil- 
liam’s method is essentially a posteriori. He collects 
facts as they exist and have existed in the past 
and lets these tell their own tale. Less analytical 
than Dicey’s, and even lets theoretical and critical, 
this work does not also appeal to tb^ imagination 
as do Bagehot’s and Low’s. It does In fact furnish 
students with that groundwork of knowledge of facts 
which ought to enable them to bring a critical spirit 
into the study of the other treatises. 

We must not, however, be understood as saying 
that Sir William’s method is therefore altogether 
dry as dust. The chapters of the part under review, 
dealing respectively with (I) Prerogative of the Crown, 
(II) The Councils of the. Crown, (III) The Depart¬ 
ments of Government and the Ministers of the Crown, 
(IV) The Title of the Crown and the Relation of 
Sovereign and subject, are all very Interesting read¬ 
ing. The treatment is more or less historical and 
properly so, for as Sir William rightly says “it would 
he a mean thing, were it possible, to take stock of 
our inheritance without asking how we came by It. 
But it Is not possible.’’ 

If only remains to add th >t Sir William takes full 
note of the changes that have within recent years 
been silently worked (by the operation chielly of 
successive changes in the electorate) in the charac¬ 
ter of the constitution whilst the frame-work has 
practically remained the same. The power of the 
Cabinet has grown at the expense of the House 
of Commons. The ministers now look up less to 
their followers in the House for support than to 
the electorate, the power of keeping them in office 
now restlni' virtually with the electorate. Private 
members a^o longer chosen for what they are 
worth as men but for the pledges they give to their 
oonstltuenoles to support one or the other group of 
leading men. 


It is unnecessary to nolle the further changes 
in details which the author has carried out as the 
result of his researches since the last edition appear¬ 
ed, We have great pleasure in commending this 
ediiion to all students of political science. They will 
find the work immensely instrsotive. 

The Annual Digest of all the reported decisions 
of the superior Courts, Including a selection from 
the Scottish and Irish, with a collection of oases fol¬ 
lowed, distinguished, explained, commented on, over¬ 
ruled, or questinved. And references to the statutes 
passed during the year 1907. By John Mews, Bar- 
rister-gt law, London, Sweet and Maxwell Ld, S, 
Chancery Lane, Stevens and Sons, Ld. 119 & 120, 
Chancesy Lane, Law Publishers 1908. 

The high standard of excellence of previous issues 
of the Digest has been maintained in this. All re¬ 
ported E'lglish cases and as many of the Scottish 
and Irish as are worth knowing are noted. Some 
Indian decisions of the Privy Council have also been 
digested. But we think, some more might with ad¬ 
vantage have been incorporated. 

Digest of Indian Cases for 1907, with an Index 
of cases, overruled, followed, dissented from and 
referred to. By S- Srinivasa Aiyar, B. A. B. L., 
Vakil, High Court, Madras. Madias: Printed at 
the Ananda Steam Press. 1908. ^ 

We have great pleasure in recommending this 
excellent digest to our readers. The notes of deci¬ 
sions are concise—a great recommendation In a 
digest—well arranged and the cross references are 
sufficient but not profuse. The book barely covers 
250 pages and is well got up. 


Jlotts of ®Aoei. 


Lord Macnaghtbn. 
Lord Robertson. 
Lord Atkinson. 
Lord Collins 
Sir Arthur Wilson. 
1908, 

18, March. 


ENGLISH LAW OOURT8. 

PRIVY CeUNCIL. 

[Appeal from Bengal.] 


Saohindranath R07 
and others, 

V. 

The SKCRETAflY of State 
FOR India in Counoib, 


Privy Council—Special leave—QuHtion of law — 
Pei iod of limitation—Suit by Oovernment upon title 
acquired at revenue sale—Adverse possession against 
defaulting proprietor. 

Mr, DeGruyther, K, C,, {instruotad by Messrs. 
Downer and Johnson) appeared in support of the 
petition for special leave to appeal from the High 
Court of Judicature at Fort William In Bengal, and 
submitted that the value being over 10,000 rupees, 
the Petitioners were entitled as of right to appeal 
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provided the appeal raised a question of law. Goun* 
gel continued" The dispute was between the 
GoTernment of India as represented by the Secre¬ 
tary of State, and the Appellants in regard to certain 
plots of land, and arose in regard to the boundaries 
of an estate called Mirzapur. It was not necessary 
to go into any question of the facts leading up to 
the present litigation. It would be sufficient to say 
that the title of the Government was acquired by 
the sale for arrears of Government Revenue in the 
year 1807. Having acquired title by purchase in 
the year 1807, Government sold the property again 
in the year 1870 to a man called Ptfreshmth. They 
again bought on a sale caused for non-payment of 
revenue in the year 1892. It was conceded that 
from the year 1873 to the time of the present •action 
in the year 1902 the- Appellants were actually in 
possession of the estate, but it was said that the 
suit brought by the Secretary of State for India in 
Council, irrespective of the period which would 
ordinarily be allowed to a private individual, might 
be brought within sixty years from the time when 
the cause of action accrued,-and the Courts decided 
against the Petitioners on the merits, and also held 
that the action was not barred by limitation. The 
point which he submitted would be conclusive as 
against the title of the Secretary of State was this. 
It was conceded that from thb year 1873 at latest 
the Petitioners .were in possession till the year 1902. 
That was not adverse possession for sixty years but 
in the year 1870 the title to this estate vested in 
the purchaser from the Government, and it was 
not re-acquiied by the Government till the year 
1892, The Petitioners held for a .period of more 
than twelve years as against the purchaser, that 
is, as against the vendor to the Government, 
and the Statute of Limitations in India, seo. 28, 
expressly provides that not only the remedy shall 
be barred but as a matter of fact the rights should 
be extinguished, that therefore prior to the year 
1892! at which time the Government by re purchase 
re-acquired the proprietary Interests, their vendor 
had lost all proprietary title In this property because 
the Petitioners bad held possession admittedly ad¬ 
verse to such vendor for a period exceeding twelve 
years." 

Sib Abthur Wilson.— -Was this point taken In the 
Court below 1 

Mr, Leslie DeOruytker. —No, but these facts were 
set out in the plaint. In the Court below they seem 
to have dealt only with the sixty years’ limitation, 
and it was said : “ we admit you have had possession 
for 30 years adversely but you have not proved the 
possession for sixty years adversely." The facts 
stated in the plaint and the title acquired by Goveru- 
ment indicated on the face of the plaint that the 
Government had no title to this property, and ha 
asked their Lordships to hold that that was a question 
of law, namely, whether a purchase by Government 
from a private vendor saves an aotioD by such 


vendor from being barred by limitation, and gives 
the Government a further period of limitation of 
sixty years.' In the plaint itself these facts were set 
out perfeotiy plainly. 

Loud Atkinson. —Who do you say' were the 
vendors in 1872 ? 

Mr. Leslie DeOruythtr .—The Government, The 
Government sold to this man, Pareshuath. He 
brought ail action against the Petitioner in 1873 and 
the Petitioners held possession adversely to Paresh- 
nath for a period qp to 1892. In 1892 the Govern- 
meut having purobased the land, the Petitioners have 
held adversely to them since then. . 

Lord Mxonaohtbn. —Whom did the Government 
buy from '! 

Mr, Ledit DeGruyiher,—ftO'ox Pareshnath for 
arrears of Governmeut. revenue. 

Sin Arthur Wilson,—A revenue sale. 

Mr, Leslie DeGiuyther, —Yes- 

Lord Atkinson.— Whom do you represent ? 

Mr. Leslie DeGrvyther .—I represent the person in 
possession, I submit that this alone is sufficient to 
entitle us to leave to appeal because there is no 
magic in a revenue sale, as your Lordships are aware. 
It is only the right title and interest of the vendor 
that passes, and In fact nothing more could pass. 
The questioiTof merits all depended upon the con¬ 
sideration of various maps and survey proceedings 
and settlements made in 1837, and he mentioned 
them for the purpose of indicating that ha might 
have to go into them at the hearing of the appeal, 
but be was not anxious to deal with the matter at 
any length if he could shew that the Petitioners 
ought to have leave to appeal as of right. He would 
ask their Lordships to give leave to appeal on the 
ground of limitation indicated above. 

Lord Macnaohtbn.— Have you got aii opponent I 

Mr. Leslie No, my Lord. We gave 

notice to the Solicitor to the Secretary of State for 
India and served him with a copy of the petition, 
but they do not appear. We served them with a 
copy of the petition and offered to give them inspeo- 
tion of all the documents which had been sent us 
from India. 

Lord Maonaqbtbji. —Tbelr Lordships will humbly 
advise His Majesty that special leave to appeal ought 
to be granted In this case. 

J. W. A. Leave granid,. 
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CALCUTTA HIGH COURT. 

Recent decisions not yet reported, 

(Tho Important cases o be (uU; reported hereafter. 

Cbiminai. lUvisroNAL Jurisdiction Hefore Gkidt siid 
WOODROFFB, JJ. OlllMlNAI; REVISION No. ii5 OF 
190G. JUGAL NARAlN SINGH and otukrs 
P etitioners, v. THM EMPEROR, at the prosecu¬ 
tion of G. R. Tooqiey, Opposite party, 11th 
March 1908. 

Indian Penal Cole, sec. ^ol—Whether placing a 
large qnantily oj bricks upon n public load is an 
offence. 

The material facts as stated by tho prosecution 
were these:— 

One Mr, Toomey was driving one afternoon in his 
motor car with his wife. His Mistry was also in 
the car. On their way in the evening Mr. Toomey 
when passing over a bridge, noticed 3 or 1 men 
salaming him, He recognised one of them. After 
the car had gone about 150 feat from the bridge 
Mr, Toomey noticed some bricks lying on the road 
ahead—on the traces wliere the wlieeis of the car 
were to go. "On seeing the bricks ahead Mr. Toomey 
cried out, "Bricks ou tlio road ” and he noticed 
that C or 7 men were standing near the'place where 
the bricks lay As there were an unusual number of 
bricks on the road Mr. Toomey stopped, when tiie 
6 or 7 men came forward and one of them hit a 
blow with a small lathi on Mrs. Toomey. Mr. Toonioy 
cried out for help when some people responded from 
behind saying “ coming, coming.” Mr. Toomey then 
drove off as fast as he could but while he was driv¬ 
ing off the 6 or 7 men began throwing brick bals at 
the car. The accused denied the occurrence. 

They were, however, found guilty by the Deputy 
Magistrate of McEslIerpur under secs. -131 and 117, 

I. P. C. and sentenced to various terms of imprison¬ 
ment. On appeal one of the accused was acquitted, 
but with respect to the others, the conviction and 
sentences were upheld. This rule was issued to.set 
aside the conviction and the sentences. 

Their Lordships observed. 

Geidt, J.—"lam doubtful whether the convic¬ 
tion under sec. 431, I. P. C. can stand. Before a con¬ 
viction can be had under that section, it must be 
shown that the offender committed mischief. It is 
not sufficient to show that ho has rendered a public 

road less safe for travelling.I think 

It can hardly be said that by placing bricks on the 
road any change was effected in the road itself The 
road remained unaffected, although an obstruction 
has been placed in It. The act of which the ac¬ 
cused have been found guilty might perhaps fall 
under sec. 283, I. P. C.I think how¬ 

ever that the^^tltlonere have been properly convict¬ 
ed of the offelme under sec. 147,1, P. C. 

WooDBOrPK, J.— ... I, however, am of opinion 
that the mere placing of the bricks on tho road 


would not come within sec. 431, I. P. C. but it might 
fall either under sec. 283 or mischief to the motor 
car, under sec. 435,1. P. C. But the acoused have 
not been charged with either of these offences. 
Conviction and sentences under sec. 431, I, P. C. 
reversed. ^ 

Mr. NoUon with Babu Dasarathy Sanyal for the 
Accused. 

Mr. Oif, Deputy Legal remembrancer for the Crown. 
B, C. 

Civil Afi'ej.laix Jurisdiotion. Before Mitra, and 
Casi’ersS'., JJ. Appeal from Original Peohke 
No 179 OF 1905. Ml’SST SAHADRA KOER 
e: PRAVAG RAM. 2Gth March 1908. 

Piobate, proceedings to revoke—Go-widow —Legal 
fcpr esentative. 

The Appellant Musst. Jibba Koer, one of tlie 
widows of the deceased testator, lodged an applica¬ 
tion for revocation of the proiiate granted to the 
Respondent. The application was refused by the 
lower Court, and she appealed to the High Court. 
.She, however, died on tho 15th March 1907, and, 
on the 30th May 1907, the co widow Sthadra Koer 
applied to be substituted as the legal representative 
of the deceased Appellant. 

I/eld- That she ,wa8 not tho legal representative 
of the co-widow and the appeal abated. 

Babus Jnanendra Nath Bose and 'Dhirendra Lai 
Kastgir for the Appellant 

Babus Mohrndra Nath Roy and liaghunalh Singh 
for the Respondent. 

A- T. M. Appeal abated. 

Civil Appellate Jurisdiction. Before Rajipini, and 
ItJtiARFUDDiN, JJ. Appeal from Okiuinal Dkoiiee 
No. 476 OF 1906. MAHARAJ BAHADUR 
SINGH^ AND ORS., Appellants v. SURENDRA 
NARA\AN bINGH and ons.. Respondents. 
Heard, 25th March 1908. Judgmen'r, 8th 'April 
1908. • ^ 

Putni—Dar-putnidar--5fnonf Tenancy Act (VIII 
of l!iS5), secs, b5, US (h), 165 — Lien—First chatge 
—Parting of interest in the ztmindary after accrual 
of rent. 

The appeal arose out of a suit brpught by the 
Plaintiff, Mr A, H. Forbes, who was a ^ar-putnidar, 
to have it declared that a certain putni taluk for¬ 
merly held by one Chutterpat Singh ,^and of which 
the Plaintiff had been put in possession under the 
provisions of sec. 13, cl (4), Reg. VIII of 1819 
(Putni Regulation) is not liable to bo sold in execu¬ 
tion of a decree date^ the 10th July 1896, obtained 
by the former zemindar, Rai Dhanpat Smgh, against 
the yittatdar Chutterpat Singh, for arrears of rent 
of the putni, Tlie Defendants Nos. 1, 2, 3 and 4 
were the trustees of the estate of Rai Dhanput 
Singh. They were described as the Defendants first 
party. The Defendant second party was Chutterput 
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*Siggb, the former pvtnidnr, and the Defendant, .‘trd 
party was a purchaser of the putni of Chatterpnt 
Singh in execution of a money decree obtained 
against him. 

The facts of the case were as follows: The former 
/smindar Hal Dlianpat Singh obtained the decree 
for rent, which the Defendant Ist party now sought 
to execute, on the 10th July 1896 The decree was 
obt.ained against Cliutterpat Singli, flie jt)u<n)(/«r, for 
arrears of rent of the putni. But on the 27tli June 
1893, Bai Dhanpat Singli had sold his riehts and 
interest in the zemindari to Mussatnmat Bliagwan- 
batti Chowdhurani, so that when lie obtained the 
decree of the 10th July 1896, he was not the 
zemindar. On the 19th July 1896* 'Ral* Dhanpat 
Singh executed a deed of trust in faveur of ttie 
Defendants Ist party. Amongst otlier properties ho 
assigned to them the decree of the lOtb July 1*896. 
[ii 1897, the trustees applied for execution of the 
decree of tlie 10th July 1896 ag.Unst Ohutterpiit 
.Singh which was refused. The case went in appeal 
to tlie High Court, which overruled the objection 
of Chatter|)ut to tlie execution of the decree in a 
judgment reported at I. L II 26 Cal 750. 

The zemindar Bhagwanbatri then instituted pro¬ 
ceedings under Reg. VIII of 1819 for the arrears 
ot the putni rent which had then accrued due. The 
putni was advertized for sale. On the 14th May 
1900, the Plaintiff' deposited tlie putni rent under 
see. 13 of the regulation. He wtis accordingly put 
in possesilon of the putni. After this, the Defendant 
old party on tlie^b September 1902 puicbased the 
putni at a sale held in execnlion of a money decree, 

The Defendants Ist [tarty then endeavoured to 
execute tlte decree of the 10th July 1896 They 
.aiivorlized the pwni for sale under f4‘C. 165 of the 
Bengal Tcn.ancy Act. The Plaintiff preferred a claim 
on the 10th November 1904, whicli was disallowed, 
because the claim sections of the Civil Procedure 
Code have no application to execution proceedings 
under the Bengal Tenancy Act He mtide an mi 
snccessfiil application to the High Court and was 
acoordiitgly driven to the present suit. 

The lower Court decreed the suit ou the grounds 
(1) that the decree of the lOrh July 1896 was not 
a decree which could be executed under the provi¬ 
sions of the Bengal Tenancy Act and (2) that, the 
Plaintiff by depositing the putni rent had a first 
charge on the putni, and that the Defendant first 
party could not sell the putni free from his first 
charge. • 

The Defendants appealed to the High Court. 

//eM—That It* was a decree for arrears of rent of 
thepwtnt, which was a permanent tenure. Therefore, 
muier the provisions of see. 65 of the Bengal 
Tenancy Act, the holder of this decree has “ a first 
charge” on the putni for the amount of this decree. 

The word "assignee” as used in see. 148 (A) of 
the Bengal Tenancy Act does not include trustees 
who execute decrees under an assignment, which is 


not for their own benefit hut for the hencllt of the 
heir of the assignor. 

The English law of landlord and tenant cannot 
override the provisions of sec. 65 of the Bengal 
Tenancy Acf. 

The character of the decree a suitor obtains de¬ 
pends on the nature of t.he claim, and of his right 
to the relief sought for and is not altered by any 
change in his position which may have taken place 
subsequent to the accrual of his right to sue. 

There is notliing In the law which disentitled a 
landlord'to a first charge, because after the accrual 
of the rents ho sued»for, he parted with his interest 
in the zemindari. 

Notjt^mlrn Nath Dost v, Bhuhan Mohun GHaha- 
harti 6 C W. N, 1)1 distinguished. 

Hfni Ohunthr Bhunjo v. Monmohini Dossi, 3 C, W. 
N. 604 and Srimant Rai v. Mahadev Mahapa, I. L. 
11 31 Oai. 550 dissented from. 

Khftia Pal Sinqh v. Kiithai ihomoyi Da»i, IOC 
\V. N. 547 : 8 r I L R. 33 Cal. 566 referred to. 

Tlie Plaintiff, as dai putnidar in possession has 
only "a lien” not a first cliarge, on the putni. The 
Defendants have a first charge on the putni Their 
decree is entitled to priority over tlie Plaintiff’s lien. 
When they sell it, under see, 165 of .the Bengal 
Tenancy Act tliey sell it free of all incumbrances. 
The Plaintiff’s, Hen which is not a registered and 
notified Incumbrance, defined in sec, 161 of the 
Act is distroyei)^ even If he has one. 

Mr, Hill and Babui Piomotho Nath Sen and Ram 
Chunder Mejumder for tlie Appellants. 

Dr, Raih Behaiy Ghoth Babu Oolap Chunder 
Saikof, Moulin Mahnmnied Mustafa Khan and Babu 
Dwarka Nath J/?<)afor the Respondents, 

A T. M. . Appeal allowed. 


"Ccgiirla.tion, 

A Hill to i'i'[)ciil tlio Cenli.'il Pi'ioiiices Law.s Art, 1879, 
so f.u’,i.s it a|lpllO^ to the Dl.ati’ut of .SHUibalpiU' wiw 
piiblinlied fill oifoi ni.'itioii together with the statement 
of oli|eet,s and iciimiii.s to the ('alciitla Giieite dated 
Jaimai'v i!9, 1908 I’.irtll' The Hill was iotrodiieed in 
the Couiii il on the 2.'>lh .l.iimary 1908. 

A Ih’ift, of propo.scd i.iirrci lions in tlie Hengal Tenancy 
Act r.iiles {Calcutta Guj'th' (illi Xovoiiihcr 1907) was 
piibli.slicd fur general insinuation under sec. 190 (1) of 
the Heiig.d 3'eiiaiiev Act in the Calcutta Gazette .5tli 
F&liruary 1908 I’.'irt 1 p. 273-Sec .also Calcutta Gazette 
12tli Foiiiuary, 19o8 P.irt I p. 3,')0 

A Hill liirtlicr to amend the Pun Lodging-house Act, 
1871 w.us ititrodiiced 111 the Bengal Council on the 8th 
Febuiary 1908—.See Calcutta Gazette, 12th February, 
1908, Part IV p. 3. 

4^otiflcfftiou6. 

A’o njf‘2 L li.—The Sind February ]90li.—In exercise 
Hnniibush. of tlio power Conferred upon liira by sub- 
PaiBninn. ^ ^*1® Bengal Tenancy 

singhbhum. Act, 1885 (VIII of 1886), as amended by 
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Beng&l Act I of 1907, and witli the previous sanction 
of tlie Qovcrnor-fleneral in Council, the Lieutenant- 
Governor is pleased to extend the portions of the said 
Act, ns amended bv Bengal Acts HI of 1698 and 1 of 
1907, which aro hereinafter set forth below, to the dis¬ 
tricts of Cuttack, Puri and Balasore in the division of 
Orissa. 

2. This notification supersedes so much of any pre¬ 
vious notification as extended sections or chapters of 
tho Bengal Tenancy Act, I86ij, to the aforesaid districts. 

Portions of the Bengal Tenancy Act, 188S, which are 
hereby extended to the districts of Cuttack, Puri\and Bala¬ 
sore in the division of Orissa. 


Chapter tho Bengal 
Teuancy Aot, 1^85 

Fortitu extended. 

I 

See. 3. 

II 

8(^8 4 and 6. 

III 

Sec. 7. 

V 

The whole. 

VI 

Ditto. 

VII 

Ditto. 

VIII 

Secs, 62 to 76 (both inclusive). 

IX 

Sec, 80 and sees 93 to 100 
(both inclusive) 

X 

Tlie whole. 

XI 

Sees. IK) to 120 (both inclii- 
■sive). 

XIII 

Secs. 147A and_147B. 

XIIDi 

Sec. 158 A. 

XIV 

Tlie whole. 

XVII 

Sec. 189, clauses (1), (2) and 
(3),^ and section.s 190 to 192 
{both inclusive). 


No. 1S70 L U.—The 5th March 1908—\n exercise of 
the powers conferred by sees. 5 and 5A 
itoribBgi. of the Scheduled Districts Act, 1874 {XIV 
pTm'vi of 1874), and with the previous sanction 
singiibhum of the Oovemor-Geiieral in Council, tho 
I.ieutenaut-Governor is jileased to extend 
to the Chota Nagpur Division' except tho District of 
Manbhnm, the portions of the Bengal Tenancy Act, 188.') 
(as amended by Bengal Act III of 1898 and Bengal Act 
I of 1907), which arc specified ill column I of tho table 
given below, subiect to tlie restrictions and modifications 
specified in column 2 of that table. 

This supersedes notification No. 721 L. H., dated the 
9th February 1903, publislied at p. 172, Part I, of the 
Calcutta Gazette of tho 11 tli idem. 

Portions nf tho13oni^.il Tonancy 
Act, 1885 (ns nmended hy the 

BC1...1 Tctiarcy (Amend- and modlf.cati.aw 

nicnt) Act, IBDSand the , 

Be. gal Tenancy (Amend¬ 
ment) Act, 1007. 

1 2 
Chap. I, sec. 3, sub-see. fl) For Collector re.td Dy. Comissioner 

„ W 

„ „ „ (15) .. ... 

„ .. >, (17) 

„ X, „ 101, ,, (l)Omil in any ease with the previ¬ 

ous sanction of the Governor- 
General in Council, and may, 
if it thinks fit, without such 
sanction in any of the cases 
- _ next hereinafter mentioned, 

iPOl, „ (S) 

and ( 4 ). 


Foi'tiijfls of the Bengal Ten¬ 
ancy Act lS3i, as amended 
by the Bengal Tenancy 

(Amendment Act, Rtstrlotions and modlncatlone 

1898 .and tho Bengal Tenancy 
(Amcndmeiit) Act, 

1907, 

I 

Cliap, X, sec. 102 /a cl./bj after the word tenure- 

holder insert the words Mun- 
dari khunt-kattidar, and omit 
the words settled raiyat. 

102A 

108A Injub-Sfo, (S) omit and (if a settle¬ 

ment of land revenue is being 
or is about to bo made), the 
i settlement rent roll has been 

incorporated with the record 
under sec. 104F, sub-sec. (3), 

„ ‘ „ 103B In suh-seo. ('7 j/or Collector read 

* Deputy ('iommissioner. 

,, „ 1040, sub-sec. For Part reAd Chapter. 

(V 

Omit the words but not so as to 
affect any order passed by a 
Civil Court under sec, 104H. 

„ ,, 108A In the proviso before the words an 

appeal insert the words a suit 
nr and for see. 109A read secs. 

'■ 1(10 and 161, Cliota Nagpur 

baiidlord and Tenant Proce¬ 
dure Act, 1879, and sec.s. 9A 
(8) and 9A (10), Cliota Nag¬ 
pur Commutatiou Act, 1697. 

,, ,, 1(1915, sub-secs./a .niA scc (1) oi/ii( this Act and 

(1) anil (8). insert the Chota Nagpur Land¬ 

lord and Tenant .Procedure 
Act, 1879'.> 

„ „ 111 Cmit subject to the provisions of 

sec. 104H, and any applica¬ 
tion made under sec. 168, or. 

„ „ lllA Omit or, save as provided in sec. 

lOllf, for the alteration of 
auy entiy in such a record of 
a rent settled under secs. 
104 A to 104F. 

In the proviso oiint framed in pur¬ 
suance of ail order made under 
sec 101, sub-sec. (3), cl (d). 

,, „ 114 Omit in any case except where a 

settleiiient of land revenue is 
being or is about to be made. 

Chap XIII, sec. 148, open-/n cf. (J)/or sec. 60 of the Code 
iiig words and cl. (A), and of Civil Procedure, read secs, 

els. (6) (1) and (6) (2). 46 and 47 of the Chota Nag¬ 

pur Landlord and Tenant Pro¬ 
cedure Act, 1879, and in the 
proviso to d.h (1) for Collec¬ 
tor read Deputy' Commis¬ 
sioner. 

Chap. XVII, sec, 189, open-7)1 sub-sec. {Sf after the mrds 
ing words, -and sub-secs. under this Act fnscri (Ae words 
(/) and (i), or under tho Chota Nagpur 

Landlord ,°nd Tenant Proce¬ 
dure Act, 1879, and for this 
or any other Act, read these 
or any other Act. 

Chap. XVII, sec. 190 In sub-sec. (2) omit or High Court, 

and omit and, in the case of 
rules made by any other au¬ 
thority, in the prescribed 
manner. 

196 Omit els, (b), (cj, (dj and (ej, 

m 
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Lai Mohan, it appears, died within 
12 years of the institution of the present 
suit. There is no express finding one 
way or other in the judgment of the 
lower Appellate Court, and I must as¬ 
sume for the purpose of the appeal, that • 
there is no bar of limitation to the claim 
of the Plaintlfts or acquisition of title 
by adverse possession by ftily.pSrty. 

Of the two nephews of Lai Mohan, 
Hari and Nanda Gopal, llarl was like his 
father separate and not joint with Lai 
Mohan bub Nanda Gopal was a member 
of a joint family with Lai Mohan. Did 
Nanda Gopal inherit Lai Mohan’s share 
excluding llarl f This is the only question 
In the case. 

The texts of Jimutavahana and his 
followers, the authorities of the Daya 
bhaga School of law,, are elcar on one 
point. Chap. XI, sec. 5, para. :19 of the 
Dayabhaga as well as sec. 6, speak of 
inheritance by brothers’ sons. If Brojo 
Mohan or his son Hari had been joint or 
reunited with Lai Mol’rfm, the texts 
would make Nanda Gopal and Hari co¬ 
heirs. If, on the other hand, Brojo 
Mohan and Hari had been separated co¬ 
parceners without i subsequent re-union, 
the succession would, undoubtedly, de¬ 
volve on NauSa Gopal to the exclusion 
of Hari. Re union is a technical expres¬ 
sion and has been defined by the text- 
writers. The Dayabhaga as well as the 
Dayakrama Sangraha define it and the 
definition is based on the ^texts of the 
sages, Re-union, the Sanskrit word being 
san^'istha, implies a state of union or 
jolntness, a partition and a subsequent 
state of jolntness amongst co-parceners 
by mutual consent and through affection. 
Hari could not, therefore, be a re united 


co-parcener ,nor was be a separate kins¬ 
man after partition, though he was, in 
fact, separate without a division. The 
contention before me—a contention which, 
it appears, was faintly pressed in the 
lower Court—is that the sages and the 
text-wrifers not having dealt with a case 
like the present one,* the theory of spiri¬ 
tual benefit should be applied in the 
Dayabhaga school for determining heir¬ 
ship ; that is to suy, inasmuch as Hari 
and Nanda could offer the same number 
of oblation-cakes to Lai Mohan and his 
paternal ancestors, and so far as spiritual 
benefit was concerned, Hari and Nanda 
Gopal stood on the same level, they should 
divide the inheritance. On the other 
hand, it has been contended by the* 
learned vakil for the Respondent that 
the Sanskrit word s'lnsfistha does not only 
include the .s^ato of re-union but also 
jointness, and therefore, Nanda Gopal 
having been joint with Lai Mohan would 
alone obtain the inheritance, excluding 
Hari who was separate. 

I cannot accept either of these grounds 
of contention. I cannot give a meaning 
to the word sansriitha wSlch has nob 
been given to it by the authorities and 
call a co parcener sanaristha when he was 
always joint and there never was a parti¬ 
tion. He was joint but nob re-united. 
Neither am I prepared to hold that the 
ancient sages and commentators Intended 
that mere spiritual efficacy would control 
succession in such a case. If I were to 
hold that both the cousins would inherit 
the share of Lai Mohan, I would. In my 
opinion, go against the spirit of the texts 
of the sages and commentators. 

Notwithstanding the predominance 
given to the theory of spiritual benefit 

65 
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by the writers on the Bengal school of 
law, they have not adhered to It In the 
case of re-unlted co parceners ; they have 
excluded separated co parceners and given 
preference to re united co-parceners In¬ 
stead of applying the theory of spiritual 
benefit. It is clear they have ignored 
the theory of spiritual benefit whenever 
there is a contest between separated and 
re united co-parceners, in the same way 
as they have Ignored it in several other 
cases. Principles other than spiritual 
benefit have often been applied, as will 
be apparent from even a cursory reading 
of the great work of Jimutavahana. I 
am quite sure that if they could con¬ 
template a case like the present, they 
would have laid down that preference 
should be given to the joint as against 
the separate kinsman. 

In Chap. IV, sec. 2, Jimutavahan gives 
here and there his reason for succession 
to be spiritual efficacy, but the wife or 
the daughter or the mother cannot confer 
spiritual benefit and in cases of sti idhana 
a maiden daughter supersedes sons and 
In Succession to father’s property, she 
supersedes her married sisters. Propin¬ 
quity has been accepted In the Bengal 
school as a principle for succession, Toolsee 
Das Seal v. Lukkimonp (2), though 
spiritual benefit Is also taken into con¬ 
sideration. In the case of succession to 
the property of a man who dies leaving 
both a joint nephew and a nephew who 
or whose father was never joint, other 
principles and not spiritual efficacy should 
be. In my opinion, taken into considera¬ 
tion as Jlmutvabana has done so In 
similar and numerous other cases. In 
oases not contemplated by him or his 

(2) 4 0. W. N. 743 (1900J. 


followers in the Bengal school of law, 
the law should be developed on rational 
lines consistently with the principles fol¬ 
lowed in similar cases and the decisions 
of our Courts should not be based on 
a blind adherence to a principle which 
would lead us to the violation of other 
recognised principles consistent with na¬ 
tural justice. 

Spiritual benefit, notwithstanding some 
authorities to the contrary, is not always 
the guiding principle of inheritance under 
the Bengal school of law. The theory of 
spiritual benefit cannot apply to a good 
many cases of inheritance under the Daya- 
bhaga school of law. Spiritual efficacy 
as a principle guiding rules of succes¬ 
sion must fall in the cases of all female 
relations. The widow, the daughter, the 
mother, thei paternal grand mother are 
said to inherit under express texts. It 
was necessary in their cases to have re¬ 
course to a dlfTorent principle, and that 
principle must have been affinity and 
affection which had led the more ancient 
sages to say that they come in the line 
of heirs. Yajnavalkya’s text as well as 
the texts of many other sages could not 
be either avoided or reconciled with the 
theory of spiritual efficacy in all cases. 
In most cases, propinquity, spiritual effi¬ 
cacy and natural love and affection run 
in the same lines and no difficulty arises, 
but whenevor'they run in different lines, 
Jlmutvahana was compelled to ignore 
spiritual efficacy and had recourse to 
other principles or express texts. 

The reason for Inheritance by a re¬ 
united co-parcener is not spiritual bene¬ 
fit but a quasi contractual relation and 
affection for each other. Spiritual benefit 
has no place, Affection la an important 
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element (Vrlhaspatl XXV, 72—77). The 
agreement " the wealth which is thine, 
is mine, tha^ which is mine la thine.” 
Is also another elment. (Dayakrama 
Sangraha, Chap. V, sec. 1, paras. 2 and 
3). The criterion is not expressly spiri¬ 
tual benefit. 

We must next see what in such a case 
as the present, the older authorities have 
laid down and whether they have been 
expressly dissented from by Jimutvahana. 
An express ^dissent by the authorities of 
the Bengal school of law will preclude 
our adopting the rules laid down by the 
older and the more.orthodox authorities. 
The sages whose texts have been inter¬ 
preted in the Mitakshara, were undoubt¬ 
edly of opinion that a co-parcener who 
is joint is entitled to prefSreuce under 
the lajv of survivorship. If, as has been 
found in this case, Lai Mohan was joint 
with Nanda Gopal, he would succeed 
according to the Mitakshara, which, in 
my opinion, should be the •guiding prin¬ 
ciple In the absence of any express texts 
or commentaries of the Dayabhaga school 
of law. I would, in all cases of absence 
of texts or precedents under the Daya- 
blfaga law, have^ recourse to the theory of 
propinquity and natural love and afifec- 
tlon as adopted by Vignaneswara and the 
commentators of the more ancient and 
orthodox schools of Hindu law. They 
are highly respected by lawyers of the 
Bengal school and I would m^ke the law 
of Bengal correspond with the law as ad¬ 
ministered in the rest of India. 

On the ground also of implied agree¬ 
ment and convenience Nanda Gopal 
should exclude Hari. A and B uncle and 
nephew remain joint and acquire pro¬ 
perty jointly assisting each other. The 


one loves {the other and each relies on 
the help of the other. They are in the 
nature of joint owners, joint tenants. 
The admission of a third person like 
Hari to succeed to the share of one of 
these on his death is a clear infringement 
of the natural order of things and the 
principles that regulate descent of pro¬ 
perty in all civilijied systems of jurispru¬ 
dence. 

I am, therefore, of opinion that in this 
case the decision of the lower Appel¬ 
late Court is correct and that Hari was 
not entitled to a one-sixth share of the 
inheritance left by Kasl Nath as a co-heir 
with Nanda Gopal. The appeal, there¬ 
fore, fails and is dismissed with costs. 

N. G. , kpptal dismissed. 

PRIVY COUNCIL. 

[Appeal from Oudh]. 

Thakur Jowahir 
Lord Ashbourne. Sinqh, Appellant, 

Lord Magnaghten. Plalntifif, 

Lord Atkinson. * v. 

Sib Arthur Wilson. Thakur Baldeo 
1907. Baksh Singh and 

11, June ors,. Respondents, 

Defendants. 

Mortgage—Prior mortgage of whole pro¬ 
perty—/Shares subsequently mortgaged to 
several persons—Rights of mortgagees, how to 
ho adjusted—Right to * redeem—Successiie 
redemption suits, by different mortgagees — 
Res judicata— Procedure Code (Act XIV 
of ISS^i), sec. IS, E.cpl, II. 

A property belonging to A and B loas 
mortgaged to X in 1879. In 1888 A 
mot tgaged his share only to Y and in 
1897 B similarly mortgaged his share to 
Z. Y had redeemed X in 1891. Z first 
sought to redeem F in respect of the 
share mortgaged to himself, but on Y’s 
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objection thit the whole property should be 
redeemed, Z’s suit was dismissed and he 
subsequently instituted a suit to redeem the 
whole property and succeeded. In a suit 
by Y to redeem Z in respect of the share 
mortgaged to Y, 

Held— That as Z did not accept Y’s 
ofer to redeem the whole property, Y ivas 
entitled to redeem the share mortgaged to 
him. 

This was an appeal from a decree 
of the Judicial Commissioner of Oudb, 
dated the 4th August 1901, which re¬ 
versed a decree of the Court of the Dis¬ 
trict Judge of Sitapur, the said latter 
decree having reversed a decree of the 
Court of the Subordinate Judge of Sita¬ 
pur, dated the 29th January 1902. 

The principal question raised on the 
present appeal was whether the Appellant, 
Thakur Jowahir Singh, was entitled to 
recover possession from the first Kes- 
pondent, Thakur Baldeo Baksh Singh, of 
a 4-anna share in'the villages of Kahra- 
wan and Mahrawan. The circumstances 
under which the litigation arose are as 
follows ;— 

In the year 1879 the ownership of the 
said villages was vested in the persons 
named below in the shares specified 
against their names : — 

Kesri Singh. ... 4 annas. 

Balbbaddar Singh ... 8 annas. 

Pahlad Singh ... 4 anrias. 

On the 5th September 1879, the said 
three persons mortgaged the whole of 
the said two villages to one Surat Singh 
for a sum of lls. 16,000. The mortgagee 
was to have possession and take the pro¬ 
mts in lieu of interest. The mortgage 
was for a term which expired on the 
»22nd June 1891. 


Baksh Singh. 

Kesri Singh on the 10th December 
1888, executed a second mortgage of 
his 4 anna share in the said villages In 
favor of Thakur Jowahir Singh, The 
mortgage money was Rs. 8,700 from 
which amount Rs. 7,40) was retained 
by the mortgagee to redeem Surat Singh’s 
mortgage. The mortgage provided that 
on obtaining possession from Surat Singh, 
the .mortgagee should remain in posses¬ 
sion of the said 4 anna share for a period 
of 30 years appropriating the profits to 
the discharge of one-half of the interest 
stipulated to be paid. 

The subsequent suit for redemption of 
Surat Singh’s mortgage ended in a com¬ 
promise dated the 25th July 1891. 
Pahlad Singh paid Surat Singh Rs. 4,000 
and took possesiion of his own 4-anua 
share. Thakur Jowahir Singh paid Surat 
Singh Rs. 12,000 and took possession of 
the remaining 12-anna share belonging 
to Kesri Singh and Balbhaddar Singh. 

On the 20t'a February 1897, Balbhad¬ 
dar Singh executed a mortgage of his 
8-anna share in the said villages in 
favour of Thakur Baldeo Baksh Singh, 
who, on the 15th June 1897, instituted a 
suit In the Court of the Subordinate 

I 

Judge of Sitapur to recover possession 
from Thakur Jowahir Singh of the said 
8-anna share by redemption of the mort¬ 
gage, dated the 5th September 1879. 

To the said suit Thakur Jowahir Singh 
pleaded inter alia that " the Plaintiff 
was not competent to redeem the share 

a 

of one mortgagor only. He ought to 
bring a suit for redemption of the whole 
mortgaged property against the answer¬ 
ing Defendant and Surat Singh, who Is 
in possession of Pahlad Slugh’s share by 
virtue of the joint mortgage.” 
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On thp 22nd June 1898, the said Sub¬ 
ordinate Judge dismiBsed the Buit» and 
on the li^th March 1899, the Judicial 
Commlealoner of Oudh diamisaed an appeal 
to bia Court by Thakur Baldeo Bakab 
Singh on the ground that “a mortgagee 
by allowing hia mortgagor to pay a por¬ 
tion of the mortgage d.ebt %pd releasing 
a proportionate part of the mortgaged 
property did not thereby entitle the 
mortgagor or his repreaentatlvb to re¬ 
deem the rest of the mortgaged pro¬ 
perty piecemeal.” 

Thakur Baldeo Bakab Singh then, on 
the let July 1899, instituted a second suit 
against Thakur Jowahir Singh in the 

Court of the Subordinate Judge of Sita 

• 

pur, to recover possession of a 12-anna 
share hi the said villages by redemption 
of the said mortgage, dated the bth 
September, 1879. A decree was made 
in hia favour on the 30th September, 
1899. On appeal to the Court of the 
Judicial Commissioner^ the said decree 
was on the 18th January, 1901, alhrmod 
the Court holding that Thakur Jowahir 
Singh was by hia pleadings in the pre¬ 
vious suit for redemption estopped from 
contesting the Plaintiff’s right to re¬ 
deem the ^hole 12 anna share. 

The present suit was instituted on the 
3rd September, 1901, in the Court of 
the Subordinate Judge of Sitapur by 
Thakur Jowahir Singh to recover posses¬ 
sion from Thakur Baldeo Baksh Singh 
of Kesri Singh’s 4-anna "bhare in the said 
villages mortgaged to him on the 10th 
December, 1888. The other Defendants 
to the suit, now Respondents, were Pahlad 
Singh, Balbhaddar Singh and the heirs 
of Kesri Singh who had died. 

Thakur Baldeo Baksh Slugh by his 


written statement pleaded that be was 
entitled to retain possession in virtue of 
the said decree passed in his favor by 
the Court of the Judicial Commissioner 
of Oudh, on the I8rh January, 1901. 

On, the pleadings the said Subordinate 
Judge fixed 8 iisues of which the fol¬ 
lowing are material ; — 

1. Whether the mortgage of Kesri 
Singh’s 4 anna share in favor of Plain¬ 
tiff still subsists, and Plaintiff as mort¬ 
gagee is entitled to recover possession 
thereof '! 

3. Whether the mortgage above re¬ 
ferred to ceased and determined, and the 
Plaintiff is not entitled to sue for redemp¬ 
tion for the reason stated in para. ^18 
of the written statement. 

4. Is Plaintiff’s claim barred by sec, 
13, Civil Procedure* Code .’ 

5. Is plaintiff estopped from affirming 
that Plaintiff is entitled to hold 8-anua 
share only ? 

6. Whether the mortgage of 4-anna 
share by Kesri Singh to Surat Singh, 
dated 5th September, 1879, has ceased 
and determined ? 

The Subordinate Judge decided that 
the effect of the previous litigation was 
to convey to Thakur Baldet) Baksh Singh 
ilot only the rights of Surat Singh 
under the mortgage of the 5th Septem¬ 
ber, 1879, but also the rights of Thakur 
Jowahir Singh under the mortgage of 
the 10th January, 1888. He also held 
that all the matters raised by the Appell¬ 
ant in the present suit had been finally 
decided in the previous suits, and that 
the Appellant was estopped from raising 
them again. In accordance with the said 
findings a decree was made dismissing 
the suit with costa. 
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Against tlio said decree Thakiir Jowa- 
hir Singh appealed to the Court of the 
District Judge of Sitapur, and on the 
Ist June, 1903, judgment was delivered 
in the said appeal. The said Court de¬ 
cided that the only effect of the pr('vious 
litigation was to pernjit Thakur Baldeo 
Baksh Singh to redeem the mortgage 
to Surat Singh, and left untouched the 
rights of Thakur Jowahlr Singh under 
Kesri Singh’s mortgage to him dated the 
10th December, 1888; that in conse¬ 
quence Thakur Jowahir Singh was en¬ 
titled to redeem Kesri Singh’s 4 anna 
share ; but that as Thakur Baldeo Baksh 
Singh insisted on the redemption of the 
whole 12-anna share, Thakur Jowahir 
Singh could only redeem Kesri Singh’s 
share if he chose to redeem the whole 
12-anna share. A decree was according¬ 
ly made in favor of Thakur Jowahir Singh 
for redemption of the 12-anna share, on 
payment of the sum of Ks. 12,000. 

Against the said decree of the Court 
of the said District Judge, Thakur Bal¬ 
deo Baksh Singh appealed to the Court 
of the Judicial Commissioners of Uiidb, 
and on the 4th August, 1904, the said 
Court delivered Judgment and decided 
that Jowahir Singh was estopped by the 
previous litigation from now claiming 
to redeem Kesri Singh’s share of 4 annas. 
In the result a decree .was made revers¬ 
ing the said decree of the Court of the 
District Judge, and restoring the said 
Decree of the Court of the Subordinate 
Judge In this appeal. 

Mr. Leslie DeOruyther for the Appel¬ 
lant argued in support of the judgment 
of the District Judge. The rights of 
Jowahir Singh under his mortgage of 
1885^,^’ere in no way effected by the 


prior litigations. All that was held was 
that 00 action for redemption would He 
piece meal, all rights under ^the 1888 
mortgage were left untouched by either 
of the litigations. The decision of the 
Sub-Judge that Jowahit’s mortgage of 
1888 was also redeemed was obviously a 
mistake. The second mortgagee Is nob 
prevented on any view of the law from 
redeeming the first mortgagee. There is 
no estoppel by conduct. Appellant has a 
right to redeem Kesri Singh’s mortgage. 

Mr. G. R. A. Ross for the Respondent, 
Baldeo Baksh, submitted that a careful 
understanding of the Judicial Commis¬ 
sioner’s judgment would show that it 
was quite sound It was important to 
note the ground on which Jowahir had 
resisted that p.revious suit. lie as De¬ 
fendant pleaded that Baldeo could not 
redeem a part only of the property 
covered by the mortgage of 1879. In 
the second suit Jowahir pleaded that 
Baldeo could redepm only 8-annaa of his 
mortgagor, Balbhaddar. He pointed to 
the reason for which the Judicial Com¬ 
missioner in that suit decided against 
Jowahir, the forcing by him of Baldeo 
to redeem 12 annas share and then turn¬ 
ing round and resisting redemption of 
that share. The suit was barred as res 
judicata', sec. 13, C.'P. C., Kxpl. 2 was 
relied on. 

Their Lordships’ Judgment was deli¬ 
vered by 

Lord Macnaouten. —Their Lordship# 
will humbly advise His Majesty that the 
decree appealed from should be revers¬ 
ed with costs. The respondent Baldeo 
Bakhsh Singh not having accepted the 
offer that the twelve-anna share should 
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be redeemed, their Lordships will humbly 
advise His Maje'sty that an order should 
be made declaring that the Appellant 
is entitled'by virtue of the mortgage deed, 
dated the 10th of December 1888 to 
redeem the four annas share comprised 
in the mortgage deed, dated the 5th of 
September 1879, .with consequential direc 
tions. 

The Respondent Baldeo Bakhsh Singh 
will pay the costs of the appeal. • 

C. W. A. Appeal decreed, 


. [ORDINARY ORIGINAL CIVIL 
JURISDICTION]. 

Suit No. 780 of 1907. 


Fletcher, J. 

. 1908. 

Heard, G to 
.30, January. 
Judgment, 

4, March. 


Anath Nath Deb, 

V. 

* J. C, Galstaun. 


Eauemcnt — Ai}cl<;nl lights—Substantial in¬ 
terference — Niusance—Rejlected light—Man¬ 
dator g injunction, refusM of -Delag—Da¬ 
mages. 


The tight of the oiontr of the dominant 
tenement is a t ight to the reception of 
light and air in a latetal ditection but to 
* constitute ajj actionable obstruction, the 
same must amount to a ntiisance. 


The guestion, that has to be decided, is 
not how much light is left inspite of the 
obstruction hut whether there has been such 
a diminution of light as to constitute an 
actionable nuisance. 

<CoLL3 V. The Home and Colonial 
Storks (1) followed. 

Warren v. Brown (2) referred to. 


(1) (1904) A. 0, 179. 

(2) (1900) 2 Q. B. 722. 


Where }t wa.i urged that, although the 
natural light coming into the dominant 
tenant had been diminished, the reflected 
light had increased with the result that the 
r ooms wer e better lighted than before, but 
it was admitted that if the building toas 
raised, the light coming into the building 
would be seriously affected, 

Held— That the right of the dominant 
owner (to light) should not he made depend¬ 
ent on his refraining from exercising his 
undoubted right of raising the height of 
his building; there was thus a substantial 
interference with his rights. 

The suit was instituted on the 27th 
September 1907. On the same date, 
an application being made for an inter¬ 
locutory injunction restraining the De¬ 
fendant from proceeding with the build¬ 
ing operations, a rhie nisi (and an ad 
interim injunction) was issued on the 
Defendant to sliow cause wliy the injunc¬ 
tion should not be granted as prayed for. 
Oil the '1th October 1907, the Defendant 
showed cause, when after hearing the 
parties, the Court adjourned tiie motion 
till the hearing of the suit but the ad 
inter im injunction was withdrawn at the 
risk of the Defendant. 

Tlie other facts of the oaso fully ap¬ 
pear from the judgment of the Court 
and are as follows:— 

“This is a suit iirought by the Plain- 
tift' to restrain the Defendant from inter- 
' foring with his ancient lights. 

“ The Plaintiff is the owner of pre¬ 
mises known as No. 1 New China Bazar 
Street in the town of Calcutta, the main 
building whereof consists of a two-storied 
house. The openings on the north main 
wall of the Plaintiff’s building form the 
subject of this suit. The north main 
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wall of the Plaintiff’s building does nob 
run In a straight line but at each end of 
the building a portion thereof projects 
towards the north. On the ground floor 
of the Plaintiff’s building, these openings 
consist of the seven windows facing due 
north and a door facing west and a 
window with another opening below it 
facing east. On the first floor, there are 
eight large windows and two small win¬ 
dows opening to the north, one small 
window facing east and four other open¬ 
ings in the room known as the pantry, 
three of which open to the north and 
the other to the north west. The Plain¬ 
tiff alleges, and the Defendant admitted 
at the trial before me, that all these 
openings are ancient openings. 

“On the north of the Plaintiff’s pre¬ 
mises are the premises No. 2 New China 
Bazar Street which now belong to the 
Defendant. The former building on No. 

2 New China Bazar Street consisted of 
a three-storied building of about 52 feet 
high with open verandahs on the south 
and west of the building, the verandah 
on the south of such old main building 
was seven feet six inches wide and ran up 
to a point of about four to five feet above 
the level of the .Ird floor of the building, 
with a sloping roof, commencing about 
three or four feet from the top of the 
main building. On,the west side of the 
Defendant’s.old main building, there was 
a range of godowns extending for a 
depth of forty-five feet from New China 
Bazar Street towards the Defendant’s old 
main building. This range of godowns 
was about 14 feet G inches high and the 
southern wall thereof formed, in part, 
the boundary wall between the Plaintiff’s 
and Defendant’ll premises. Opposite the 


Plaintiff’s main building, there ran a 
boundary wall, 6' feet 9 inches high, 
between Plaintiff’s and Defendant’s 
premises, as a continuation of the sou¬ 
thern wall of the range of godowns. 
The Plaintiff’s main building was at a 
distance from the boundary wall varying 
from 4 feet 6 inches to 7 feet 3 inches 
and the Defendant’s old main building 
was at a distance of 19 feet from such 
boundary wall. The Defendant acquired 
the premises No. 2 New China Bazar 
Street in December 190G with a view to 
erecting thereon a large new building, 

“Early in 1907, the Defendant caused 
the old building to be pulled down and 
Instructed Messrs. Martin ik Co. to pre¬ 
pare plans for the erection of a new 
building on the premises. The plans 
wore duly prepared and new building 
was, at the date of the hearing, in the 
course of erection having then reached 
a height of about 70 feet or there¬ 
abouts. 

“The new building being erected is a 
four storied building intended to be of 
the height of 77 feet, but a small portion 
thereof adjoining New China Bazar Street 
is not intended, at present, to be raised 
to the full height of 77 feet as the sanc¬ 
tion of the Corporation has been with¬ 
held as to such portion being raised to 
this height. The new building being 
erected on the Defendant’s premises is at 
a distance varying from 7 feet 9 inches 
to 8 feet 7 inches from the boundary 
wall between the Plaintiff’s and the De¬ 
fendant's. 

“The Plaintiff alleges that the De¬ 
fendant’s new building has affected his 
ancient lights so as' to constitute a nui¬ 
sance.” 



521 


7ol. XII.]’ THB CALCUTJTA 

Anath Nath Dkb v. J. C. Galstadn. 

Mr. Knight (with him Messrs. U. D. 
Bose and C C. Ghose) for the Plaintiff, 
submitted that he had proved, by evi¬ 
dence, that the rooms on the north side 
of the building had been rendered such 
that it had been found inpractioable to 
carry on ordinary office-work in some 
of the rooms, which had to bo converted 
into a store-rooms and the light*and air 
In other rooms had been so affected as 
to amount to a sensible dimlnutkin 
thereof within the meaning of the deci¬ 
sion In Colls V. The Home and Galonial 
Stores yl). he showed that the dimi¬ 
nution had been such as Is Indicated In, 
amongst others, the following cases :— 
Back V. Stacay (3), Martin v. Ileadon (4), 

Dent V, Auction Mart (5), Mackay v. 

» 

Scottish Widows (G), Baxter v. Bower (7), 
Ecclesiastical Commissioners v»Kino{8), 
^Kine V. Jolly (9), Higgins v. Betts (10). 

Submttted also that there had been no 
acquiescence on the part of the Plaintiff. 

\_Vide, the cases collected at p. lOG of 
Carson’s Real Property Statutes]. 

lie claimed that mandatory injunction 
was the proper remedy in a case like 
this. 

Oieenwood v. Hornsey (11), Aynsley v. 
Glover (12), Cowper v. Laidler (13). 

Mr. J. E. B'lgram (with him Messrs. 

(1) ((1901) A. C. 179* 

(3) 2 C, & r 10, j: s. i'. 31 11. It. 0/9 
(IbJG). 

(4) L. U. 2 Kq. 42.''. (ISOr.). 

(5) L. R. 2 Kq. 233 (1866). 

(6) I. R. 11 Kq. 541. 

(7) 44 K. J. Oil, 625 (1875), 

t8) 14 Ch. 11. 213 (188C). 

|9) (1907) A. C. 1. 

(10) (1905) 2 Ch. 210. 

(11) 33 Ch. D. 471 (18^6). 

112) L. R. 10 Ch. 283 (1875). 

(13) (1903) 2 Ch. 337. 
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Garth, Zorah and B. C. Mitter) for the 
Defendant, submitted that the only ques¬ 
tion for decision in this case was whether 
the erection of the Defendant’s new 
building could be considered a nuisance 
and, if sOj what was the rejmedy. He 
submitted that the eyidence adduced by 
him showed that there was sufficient 
light and air in the rooms, In fact more 
than that enjoyed by many respectable 
offices In Calcutta. Besides, he submit¬ 
ted that, there was acquiescence on the 
part of the Plaintiff which ought to dis¬ 
entitle him to get any equitable relief. 
In the course of his argument, ho cited ;— 
Kino V. Rudkin (14), The Attorney-General 
V. Nichols Johnson v. Wyatt {\Q), 
Isenberg v. East India House Estate Co. 
(17), Yates v. Jack (18), Straight v. 
Burn (19), Gale v. Abbott (20), Rushmer 
V. Palsue (21), City of London Breweiy 
Co. V. Tennant (22), Boyson v. Deane 
(23). 

Mr. Knight in reply. 

Cur. adv. vult. 

The Judgment of the Couht, after 
stating the facts already quotdO, was as 
follows:— 

Fletcher, J. — . . It 

being admitted that the Plaintiff’s open¬ 
ings are' ancient openings, the only two 
(piestions argued on the hearing of this 
suit wore ;— 

• 

’ (14) 6 Ch. D, 160;(1877). 

(15) 10 Ve.H. Jun. 343 (1809). 

(16) 2 D. J. and S. 18 at p. 26 (1663) 

(17) 3 I). J, and S. 263 (1863). 

(18) 1 Ch, App. 295 (1866), 

(19) 6 Ch. App. 163 (1869). 

(20) 10 W. R. 748 (1862). 

(21) (1900) 1 Ch. 234. 

(22) 9 Cli. App. 212 (1873), 

(23) I. L. R, 22 Mad. 251 (1898). 

66 
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(t) Does the new building so affect the 
light and air coming to the Plaintiff’s 
premises so as to create a nuisance within 
the meaning of Colh v. The Home and 
Colonial Stores (1) ? 

(it) If it has, is the Plaintiff entitled 
to a mandatory injunction ordering the 
Defendant to pull down his building? 

Dealing then with the first of these 
questions, it is admitted by the experts 
called by the Defendant tliat the whole 
of the direct light which formerly came 
to the Plaintiff’s building has been taken 
away by the Defendant’s new building. 
It is said, however, that having regard to 
the nature of the new building being 
erected by the Defendant, the amount of 
the reflected light has been so increased 
that, not only has the light coming to 
the Plaintiff’s not been diminished, but, 
in fact, it has been increased. It is 
also stated by one of such experts, 
Mr. II. T. Bromley, who was formerly 
the City Architect, that, if the refl -ct- 
ed light was diminished by the building 
No. 1 New China Bazar Street being 
raised or otherwise, the light coming to 
the Plaintiff’s building would be seri¬ 
ously affected. Now, what is the nature 
of an casement of light and air?—"It 
is an easement belonging to the class 
known as negative easements. It is no¬ 
thing more or less than to prevent the 
owner or occupier of an adjoining tene¬ 
ment from building or placing on his 
own land anything which has the effect 
of illegally obstructing or obscuring the 
light of the dominant tenement .”—Per 
Lord Macnaghten in [1904] A. C. p. 185. 
That is, the right of the owner of the 
dominant tenement is a right to the re- 

(1) (1904) A. C 179. 


ception of light and air in a lateral direc¬ 
tion. It is not, however, every obstruc¬ 
tion to the light and air coming to the 
Plaintiff’s premises whieb will be an 
infringement of the Piantiff’s right; the 
obstruction must amount to a nuisance. 

“ I am of opinion,” says Lord Davey at 
p. 204 of [1904] A, C., "that the owner 
or occupier of the dominant tenement is 
entitled to the uninterrupted access 
through his ancient windows of a quantity 
of light, the measure of which is what is 
required for the ordinary purposes of in¬ 
habitancy or business of the tenement 
according to the ordinary notions of man¬ 
kind.” 

If then I should accept the Defendant’s 
evidence that, although the Plaintiff’s 
premises have been deprived of all direct 
light, yet ‘./he light coming to them has 
not been diminished by reason of the 
increase of the reflected light, would 
the Defendant be entitled to succeed 
in this suit? In my opinion he would 
not. Doubtless light coming from other 
quarters has to be taken into account, but 
as Lord Lindley remarks in his speech 
in the House of Lords In Colls v. The 
Home and Colonial Stores (1) "light to 
which a right has not been acquired by 
grant or prescription and of which the 
Plaintiff may be deprived at any time 
ought not to be'taken into account.” 

In order that the Plaintiff’s premises 
should continue to enjoy this amount of 
reflected light it is necessary thkt the 

4 

position of affairs should remain as at 
present. If the Plaintiff was to ^aise the 
height of his own building, whlcff he has 
a perfect right to do, he would shut off 
the reflected light which at present comes 

(1) (1904>A, C. at p. 211. 
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to Ills premises. ‘And to hold that the 
Plaintifif is under an obligation not to 
raise the height of his own building 
would mean that he enjoyed his easement 
not by reason of any act not to be done 
by the owner of the servient tenement 
but by reason of his forbearing to do 
some perfectly lawful act. I'sUoftld there¬ 
fore hold that even if the Defendant had 
established that the amount of rellepted 
light which comes to the Plaintiff’s pre¬ 
mises is sufficient for the ordinary user 
thereof yet* as the Defendant’s building 
takes away the whole of the light coming 
to the windows in the north wall and the 
Plaintiff can only eiijoy such direct light 
by his or his neighbours forbearing to 
interfe're with the light coming to the 
Defendant’s premises so that >t may bo 
reflected into the Plaintiff’s windows, the 
Plaintitl' would be entitled to succeed in 
the present suit. But on the evidence 
which has been given before me, I am, 
however, of opinion that, evpn taking into 
account this rellccted light, there has been 
such a substantial diminution of the light 
coming to the Plaintiff’s premises as to 
amount to a nuisance. 

Now the Plaintiff has called in support 
of his case Mr. flaarblelcher, partner in 
Messrs. Allen Brothers, who are the lessees 
and tenants of the Plaintiff’s premises, 
and several gentlemen who are in the 
employ of Messrs. Allen Brothers, and 
Mr. Fitze, who is a sub-tenant of Messrs. 
Allen Brothers, to speak as to the state 
of affairs during the time the Defendant’s 
old building was standing and as to the 
state of affairs now that the Defendant’s 
new building is being ejected. 

Now, if I accept their evidence, as I do, 
there cannot be any doubt that there has 


been a substantial Interference with the 
comfortable enjoyment of the Plaintiff’s 
premises so as to create a nuisance. 
They say that the light has been so 
diminished that they have to use artificial 
light mudh earlier in the day* time; some 
of them say that tfieir health and eye 
sight has been affected by having to pour 
over their work and by the closeness in 
the atmosphere in the rooms, Mr. Fitaa 
also says he cannot read a newspaper in 
his room at 3 o’clock in the afternoon. 
As against this, the Defendant has called 
several gentlemen employed in commer¬ 
cial houses in Calcutta Now these 
gentlemen called by the Defendant were 
not asked to go and see the Plaintiff’s ' 
premises before the hearing of the suit, 
but went at tlie requosUof the Defendant 
to the Plaintiff’s premises during the 
I’.earing of the suit, so that they might be 
called to contradict the evidence given 
by the Plaintiff’s witnesses after the same 
had been given. Now the evidence given 
by these witnesses for the Defendant 
comes to this, (1) that there are many 
worse lighted offices in the bifslness quar¬ 
ter in Calcutta than the Plaintiff’s premi¬ 
ses and (2) that the light comijig to the 
Plaintiff ’s premises is sufficient for busi¬ 
ness purposes, i.e., it is possible to carry 
on business in the Plaintiff’s premises. 

I am unable to see liow this evidence 
given on behalf t)f the Defendant is rele¬ 
vant with regard to the question in issue 
and the remarks of Lord Maonaghten 
In his speech in CoU$ v. The Home and 
Colonial Stores (1) appear to me conclu¬ 
sive on this point. Dealing with Warren 
v. Broton (2) his Lordship says “In 

(1) (1904) A. C, at p. 191. 

(■2) (1900) 2 Q. B 722. 
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the Court of first instance, the learned 
Judge who tried the case found a special 
verdict which is not very easy to under¬ 
stand. The room in which the light 
has been materially diminished in its 
present state, is, he says, better lighted 
than the grouud-^oor front rooms in 
many of the principal streets. I do not 
see what bearing that fact had on the 
question at issue.” . 

Then it is said by the Defendant that 
one of the rooms on the ground lloor is 
used as a store room and at any rate 
with regard to this room the PlaintilT 
is not entitled to any relief. In my 
opinion the Plaintiff does not lose his tight 
to light and ait by reason of the fact that 
this room is at present used as lumber 
room and on this part o’f the argument 
it is sufficient for mo to quote from 
Lord Lindley’s speech in CoUs v. The 
Home and Colonial Stores (1). “If ho 
(t.e., the ’Plaintiff) chooses in future to 
use a well-lighted room or building for a 
lumber room for which little light is re¬ 
quired, he does not lose his tight to 
use the same room or building for some 
other purpose for which more light is 
required." 

Then, ‘it is said with regard to certain 
of the rooms in the Plaintiff’s premises 
he could by making internal alterations 
Improve the light coming thereto. This 
argument appears to me to be Irrelevant. 
“The mode in which he (the Plaintiff) 
finds it convenient to arrange the internal 
structure of his tenement does not affect 
the question ” (per Lord Davey in Colls 
V. The Home and Colonial Stores (1). 

To sum up, the evidence given on 
behalf of the Defendant as to whether or 

(1) (1004) A, C. at 1 ). 211. 


not the Defendant’s building constitute^ 
a nuisance comes to this that the Plain¬ 
tiff has as much light left p many other 
offices in Calcutta. But this is not the 
question to be decided. “The question 
to be decided is not how much light is 
left but whether the Plaintiff has been 
deprived of r.o much as to constitute an 
actionable nuisance. If he has, it is no 
defence to say that he has as much light 
left as most other people.” (per Lord 
Lindley, Colls v. The Home and Colonial 
Stoyes (1). 1 therefore hold that the 

erection by the Defendant of his new 
building constitutes an actionable nuis¬ 
ance by diminishing the light and air 
coming to the Plaintiff’s premises. 

There remains the second question, as 
to whether the Plaintiff is entitled to a 
mandatory injunction or to damages, to 
be dealt with. Now, it appears fi'om the 
evidence that the Plaintiff’s engineer and 
manager and Mr. Cobbold of Messrs, Allen 
Brothers were at an interview at the offices 
of Messrs Martin & Co., towards the end 
of May 1907, shown the plans of the now 
building proposed to be erected by the 
Defendant and that although they object¬ 
ed and threatened proceedings, uothjng 
was done until the 27th September when 
the Plaintiff commenced this suit. In 
the meantime, the Defendant had con¬ 
tracted with Messrs Martin & Co., for 
the erection of his building and much 
material had been ordered out from ’•'Eu¬ 
rope, On ihe 27th September 1907, the 
Defendant’s building had reached a height 
of about 30 feet. 

On 27th September, an application was 
made before the Vacation Judge for an 
Interlocutory injunction. The application 

(1) (1904) A. C, at p. 200. 
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was not dealt wltb, but the Defendant 
was permitted to go on building *at bis 
own riskj In the meantime, the Defend¬ 
ant has praotically completed his build¬ 
ing at a very large cost. The Plain¬ 
tiff’s building is a small old fashioned 
bouse whioh in the ordinary course will 
in the course of a faw^y^ars be pulled 
down and rebuilt. 

In these circumstances, I have to de¬ 
cide whether the Plaintiff is entitled to 
a mandatory injunction. Now I think 
there vras considerable delay between the 
end of May and the end of Septomber 
in the Plaintiff’s coming to this Court. 
On the other brand, I am satisfied that 
from what was said by Mr. Thornton at 
the interview at the end of May that the 
Plaintiff might get some compensation 
for the new building that he (Mr. Thorn- 
tjii) know that the new building would 
invade the Plaintiff’s rights. 

I think, on the whole, that if the 
building had been stopped on the 27th 
September 1907, I should have granted 
a mandatory injunction ordering the De¬ 
fendant to pull down so much of his 
building as affected the Plaintiff’s ancient 
lights. 

Put in the meantime owing to the 
permission given to the Defendant to 
build at his own rfsk, a large and expen¬ 
sive building has been almost completed 
by the Defendant and I am satisfied thatt 
the Defendant could not comply w’ith 
a mandatory injunction except by pull¬ 
ing down his building or by pulling down 
such part thereof as would render the 
remainder largely useless. Taking into 
consideration the delay on the part of the 
Plaintiff and the other olroumstauoes, I 
have come to the conclusion, although 


not without some hesitation, that 1 ought 
not to grant a mandatory Injunction but 
should make a decree for damages. Ac¬ 
cordingly, I make a declaration that the 
Defendant’s building has created a nuis¬ 
ance. by obstructing the light and air 
coming to the ‘ancient openings In the 
north wall of the Defendant’s premises, 
and direct the Official Referee to enquire 
and report what.sura ought to be paid 
by way of damages by the Defendant to 
the Plaintiff for the Injury caused to his 
premises by such nuisauce. The Defend¬ 
ant must pay to the Plaintiff his ooata 
of this suit, such costs to be calculated 
on scale No. 2. 

Mr. Chat u Chunder Bos^, Attorney, for 
the Plaintiff. 

Messis. Morgan tb Co., Attorneys for 
the Defendant. 

P. R. C. Decree for damages. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 900 OF 1906. 

Stephen, J. 

Doss, J. II. Mathewson, Plaintiff, 

1908. Appellant, 

Hoard, v. 

28, January. Jadu Mabto and others. 
Judgment, Defendants, Respondents. 

17, February.. 

Landlord and Cenant — Disclaimer — For^ 
feiture. 

There was no disclaimer by B of the 
relationship of landlord and tenant with 
A such as would cause a forfeiture of ten¬ 
ancy when B did not deny that he held 
the land as a tenant although he denied 
A's title to the interest of the landlord^ 
A's case being that he acquired the land' 
lord's interest at certain rent tales. 
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Jones v. Mills (3), Williams v. Cooper 
(4), Gray v. Stanion (5) referred to. 

This was an appeal preferred on the 
28th of May 1906, against the decision 
of Babu Mohlm Chandra Sarkar, Subor¬ 
dinate Judge of Manbhoom, dated the 
2nd March 1906, reversing the decision 
of Babu Sashi Bhusan San, Munsif of 
Puruliah, dated the 26th of August 1905. 

The facts of the case rhaterial to this 
report will appear from the judgment. 

Babus Jogesh Chandra Roy and Ratan 
Chand Boral for the Appellant. 

Babu Nalini Ranjan Chatterjee for the 
Kespondents. 

'fhe Judgment of the Court was as 
follows :— , 

The PlaintiBf in the*case sues four De¬ 
fendants for khas possession* of certain 
lands in which ho claims a mokurari right 
on the ground of a denial of his right 
as a landlord by the Defendants Nos, 1 
to 3 who were his tanants, and the De¬ 
fendant No. 4 is added as he has been 
put forward as landlord. 

The Plaintiff’s "case is that by the end 
of 1898 he had acquired the mokurari 
right in the land in question by reason 
of two sales on rent decrees in one of 
which he was the transferree of the pur¬ 
chaser. Acting on the title he had so 
acquired he brought a suit in 1899 
against the present Defendants Nos, 1 to 
3 to have it declared that he was entitled 
to the land free of an encumbrance claim¬ 
ed by the Defendants. Defendant No. 1, 
Jadu Mahto, pleaded among other things 
that he was not aware of the Plaintiff’s 

(3) 10 C. B. N. S. 788 at p. 796 (1861). 

(4) 1 M. and G. 135 (1840) 

(6) (1886) 1 M. & G. 696. 


predecessors-in-title ' having any interest 
in the" land, that the decree, auction-sale 
and kobala on which the Plaintiff based 
his claim were collusive and fraudulent, 
that he had a jungle-burl right in the 
land. The second Defendant, Akhoy 
Mahto seems to have pleaded to much 
the same effett.. An issue v.'a8 framed 
as to whether the sale, decree and 
kobala were collusive and fraudulent 
and was decided in the Plaintiff’s favour, 
tut the suit was decreed for the De¬ 
fendants on the determination 'of t^ie 
point relating to the jungle-buri right. 
Meanwhile the Plaintiff had brought a 
rent suit No. 1627 of 1903 against Jadu 
Mahto alone, he being the registered 
tenant. To the claim in this suit the 
Defendant pleaded that ho did not know 
whether the Pialntifi’ was entitled to 
rent, that he had already paid the reiiit 
claimed to Lallt Ghose, the present De¬ 
fendant No, 4, and nothing more was 
due, and that he bad never paid a higher 
rate of rent than ho had stated. He 
afterwards gave evidence in the case, and 
the Judge’s note of what he said is as 
follows : “ I have no relation of landlord 

and tenant with Mr. Mathewson, the 
Plaintiff in this suit. I ow\) no money 
to him. 1 am tenant of Lallt Ghose to 
whom I pay rent.” ‘This evidence was 
given on the 5th February 1904, and 
thereupon the Plaintiff dropped the rent 
suit, and brought the present suit on 4th 
July 1904. 

The first question that we have td 
decide in this case is whether such a 
denial of the Plaintiff’s title has taken 
place as to cause a forfbiture of the land 
held by the Defendants or any of them. 
It has been held by this Court in Dehi- 
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ruddz V. Aidar Rah{m (1) following the 
two oases thet'e mentioned, that a denial 
of the Plaintiff’s title by the Defdndants 
Is Itself, a cause of forfeiture, and the 
point has not been questioned. What 
we have to decide, therefore, is whether 
any of the Defendants has in fact denied 
the Plaintiff’s title. The law on the 
subject of what cbnstjtwtes denial, as 
has been mentioned in the case of 
Mallika Dassi v. Makhan Lai Chowdhurp 

(2), is clearly laid down by Erie, C, J., 
in Jonts v. MilU (3), where quoting 
Tlndaf, C. J., In Williams v. Cooper (4) 
he says “ A disclaimer, as the word im¬ 
ports, must be a renunciation by the 
party of his Character of tenant, either 
by setting up a title in another, or by 
claiming title in himself. Here the ten¬ 
ant did not set up the title of another, 
neither did he affect to claim title in him- 
Mf, blit he required furtlur information 
before bo would pay rent to anybody. 
He acknowledged himself to be tenant 

and was ready to pay rent to the right 

• 

person. What passed did not, in any 
judgment, amount to disclaimer.” Byles, 
J. also in the same case points out that 
a refusal by a tenant to pay rent till he 
knew who was the right, owner was no dis¬ 
claimer. In Oray'i. Stamon (5), Parke B. 
laid down that " a disavowal by the tenant 
of the holding under the particular land¬ 
lord by words only is snllicieut ” to estop 
the tenant from claiming a right to notice, 
but that to make a disclaimer sufficient 
for this purjose " it'must amount to a 

(1) I. I,. U. 17 Cal. H'O (l88cS), 

(2) 9 C. W. N. 928 . 2 C. L .1, 

399 (1909). 

(3) 10 C. 15. N. S. 783 at p. 790 (ISOl) 

(4) 1 M. alid G. 139 (1840). 

) 1 M. & W. 695 (1830). 
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direct repudiation of the relation of land¬ 
lord and tenant, or to a distinct claim 
to hold possession of the estate, upon a 
ground wholly Inconsistent with the exis¬ 
tence of that relation which by neces¬ 
sary implication is a repudiation of it.” 
Tak4ng the law so laid down it is plain 
that nothing tlmt occurred In the first 
suit, that relating to the encumbrance, 
worked a forfeiture. The relation of ten¬ 
ant and landlord between the Defend¬ 
ants and some one was not denied by 
the Defendant, though it was by the Plain¬ 
tiff. What was denied by the Defendant 
was the Plaintiff’s title to the interest 
of the landlord, and this seems to bring 
the case under the ruling of Tindal, C. J. 
above quoted, even though the auction 
sale and kobala on which the Plaintiff’s 
title wasffiased were impugned as c'd- 
lusive and fraudulent. Id was admit¬ 
ted by implication, or what Byles, J., 
calls a negative pregnant with an affirm¬ 
ative, that under certain circumstances 
which might be proved in the case the 
Defendant would actually be the Plain¬ 
tiff’s landlord. The first words first quot¬ 
ed from the judgment jn Gray v. Stanion 

(5), may seem to require a stricter cons¬ 
truction, referring as they do to a dis¬ 
avowal of holding under a particular 
•landlord, but they must bo road with the 
judgment in the latter case, and the 
point of the sentence is that the disavow¬ 
al may bp by words only. The state¬ 
ments made in the rent suit are more 
decisive If they can be accepted. In the 
■written statement of the sole Defendant, 
the present Defendant No. 1, there is 
nothing that does not come under the 
ruling of Erie, J., as the statement that 

(5) 1 M. & W. 695 (1836). 
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he bad paid rent to a former owner and 
that nothing more was due might by 
itself be quite consistent with the Plain¬ 
tiff's title. The terms of the Judge’s 
note of the Defendant’s deposition go 
further, as they undoubtedly represent 
the Defendant als setting up a titfe in 
Lallt Chose. But we ffnfi it impossible 
to act on this statement as it comes be¬ 
fore us. The note is not a document 
made in accordance with sec. 182 of the 
Civil Procedure Code, nor does It appear 
that the provisions of sec. 183 have 
been compiled with in respect to it. 
We cannot say that such a note as the 
present could not be taken into account 
under some circumstances, but consider¬ 
ing the strictness of proof that is requir¬ 
ed to prove a case such as that now put 
forward we certainly capnot trust to this 
note alone for the purpose. 

The result is that the Plaintiff has 
not proved any denial of his title suffi¬ 
cient to cause a forfeiture, and we 
need not therefore consider the further 
points that have been raised by the 
Defendant as to the liability of No. 2 
and 3 for the actsof No. 7, and as to the 
nature of the holding of the Defendants. 

The appeal is therefore dismissed with 
costs. 

Appeal dismistei. 


[CIVIL APPELLATE JORISDICTION.] 

Appeal from Appellate Decree 

« 

No. 644 OP 1906. 


Stephen, J. 

Doss, J. 

1908. 

Heard, 

31, January. 
Judgment, 

5, M,arob., 


Komar Kalanand 
Singh and others. 
Defendants, 
Appellants, 

' r. 

Sybd Sarafat IIoSSElN, 
Plaintiff, Respondent, 


Revenue Sale Law {Act XI of 1S59), sec. S4 
—Purchaser of share—Right to recover from 
person who has acquired title hy Udverse 
possession previous to default. 


Whether adverse possession is completed 
before or after the date of default, a pur¬ 
chaser at a revenue sale of a share oj ay 
estate in fespect of which a separate 
account has been openedfn the Collectorate 
b(comes entitled to possession of the shate. 

If the adve^ $e possession was completed 
before default, the default must be Ueated 
as the default of the person who has 
acquired title by adverse possession and 
the sale must be held to pass his interest. 


This was an appeal preferred on the 
30th of April 1906, against the decree 
of Babu Aswitii Kumar Guha^^ Subordi¬ 
nate Judge of Zillah Bhagulpur, dated 
the 6th of January 1906, confirming that 
of Babu Jnan Chandra Baiierjee, Munsif 
of Bhagulpur, dated the 10th of August 
1-905. 

The facts of the case material to this 
report will appear from the judgment. . 

Babus Umakali Mukerjee and Alul 
Chandra Dutt for Babu Sailendra Nath 
Palit for the AppellantSi 

No one for the Respondent. 
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The Judgment op the 'Court was as 
follows:— * 

The suit, ojit of which this appeal 
arises, was brought by the Piaintiff- 
Respondent to recover possession of 9 
gimdas odd share of Mouzah Fatehpur, 
as a purchaser at a sale for arrear of 
revenue. Mouzah Fatehpur,* with two 
other mouzahs, constituted an entire 

estate, in which Defendants Nos. 1, 2 

• 

and 3 owned a 7 annas 15 gundas odd 
share. Defendant No. 4 a similar share 
and Muasts. *Laduau and Kaduan the 
remaining 9 gundas odd share. Separate 
accounts had been opened in the Collec- 
torate under sec. I'O of Act XI of 1859 
in respect of each of those shares. The 
9 gundas odd share of Mussts. Laduan 
and Kaduan having fallen iijto arrear 
was sold by the Collectov under sec. 13 
of Act KI of 1859 in November 1900, 
and was purchased by the Plaintiff. 
Plaintiff then applied to the Collector 
for partition of the share purchased by 
him. Defendants Nos. 1, 2 and 3 ^ob¬ 
jected to the partition on the ground 
that Plaintiff was not in possession of 
bis share in Mouzah Fatehpur. Plaintiff 
thereupon withdrew his application for 
partition, and th^u brought the present 
suit to recover possession of his share in 
that Mouzah. '* 

The main defence of the Defendant 
was that Mussts. Laduan and Kaduan 
bad no right to the share, and that even 

t 

if they bad any right they had lost it 
by reason of adverse possession by the 
Defendants for more than 12 years; and 
that Defendants Nos. 1, 2, 3 and 5 
had by such adverse po^sessiou acquired 
a right to one half, and Defendant No. 4 
had similarly acquired a right to the 


other half of the 9 gundas odd share, 
and that they were in possesslou of their 
respective moieties. 

Both the Courts below have held that 
its soon as the Defendants acquired a 
title to the share by adverse possession, 
their liability to pay Government revenue 
in respect thereof accrued, and as they 
defaulted in paying the revenue which 
fell due after they had Acquired such title, 
their share passed to the purchaser at the 
sale. On this ground the Courts below 
have decreed the Plaintiffs’ suit. 

The Defendants Nos. 2 and 3 have 
appealed, and it is now contended on 
their behalf on the authority of the case 
of Karmi Khan v. Brojo Nath Dat (1), 
and the cases cited therein, that the 
right acquired by adverse possession 
against the fornver proprietor is an en¬ 
cumbrance, and that under sec. 54 of 
Act XI of 1859, which defines the 
rights of a purchaser of a share at a 
revenue sale, the Plaintiff purchased the 
share subject to such encumbrance, and 
that therefore Plaintiff is not entitled to 
recover possession of the shartf. 

It has also been urged that it would 
he incongruous to hold that adverse 
possession for 12 years, if It is not com¬ 
pleted before the date of default in the 
payment of revenue, continues to be an 
encumbrance and the purchaser takes 
the share subjebt thereto, but that if 
such possession is completed before the 
date of default, it ceases to be an encum¬ 
brance and the purchaser takes the share 
freed from it. 

We do not think that these contentions 
are sound. It is perfectly clear that 
although at the expiration of the statu- 

(1) I. L. R. 22 Cal. 244 (1894). 

67 
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tory period the trespasser acquires a 
right to the share as against the former 
owner, he does not acquire such right 
freed from the liability to pay revenue. 
Were it otherwise, the result would in¬ 
deed be that all revenue payihg estates 
or shares of estate^ in the possession of 
trespassers would, after the lapse of 12 
years, become revenue-free. If after the 
trespasser has acqxilred a right to the 
share by adverse possession any instal¬ 
ment of revenue payable in respect there¬ 
of falls due, and he does not pay the 
same, such default must be treated as 
his default, and if, in consequence thereof, 
sale takes place, it must be held to pass 
his Interest. 

It is difficult to distinguish in principle 
the present case from those where the 
former owner transfers fils share, before 
the da^e of defanlf, under a private con¬ 
veyance, or where the share is transferred 
by a judicial sale, and the share is sub¬ 
sequently sold by the Collector on account 
of default in the payment of revenue. 
It'has been held that in the last men¬ 
tioned cases, the right of the transferee 
or the purchaser at the sale, as the case 
may be, passes to the purchaser under 
the sale held by the Collector. See 
■Annoda Pershad Ghose v, Rnjendra Kumar 
Ghost (2), Bhowani Koer v. Mathura 
Prosnd (3), Oungndeen Mnser v. Khttyoo 
Mundlt (4). 

If adverse possession for the statutory 
period is not completed before the date 
of default, the purchaser by virtue of 
his certificate of sale steps into the shoes 

12) S C. W. N. .‘t75 : s. c. 1. L. R. 29 
Oal. 22!) (1901). 

(3) 7 C. L. .T 1 (1907), 

(4) 14 li. L. R. 170^(1874). 


of the former owner, and becomes entitled 
to recover possession of the share in the 
same manner in which the former owner 
would have done, had no sale taken 
place, because by the very hypothesis, 
his right to the share would be still 
subsisting. 

It follo.ws therefore that whether the 
adverse possession is completed before 
or whether it is completed after the date 
of default, the purchaser at the revenue 
sale in either case becomes entitled to 
the possession of the share. Hence the 
anomaly, which has been suggested, does 
not exist. 

For the foregoing reasons we agree 
with the Courts below and dismiss this 
appeal. As no one appears for the Res¬ 
pondent we dismiss it without costs. 

N. (J. Appeal dismissed. 


[ORDINARY ORIGINAL CRIMINAL 
JURISDICTION.] 

Cb. Sessions for 1906. 


Maclean, C. J. ] 
Ghose, J. 
Harinqton, j, 
Bodilly, j. 
Caspebsz, j. 
1906. 

27, August, 


The Emperor, 

V, 

Khudiram Dabs, 
Accused. 


Penal Code (Act XLV of 1860), sec, SS6— 
Grievous hurt—Essence of offence — Jury — 
Verdict of “ guilty hut not voluntarily," rman- 
ing of—Sec. SS8, conviction under—Causing 
grievous hurt by rash and negligent act — 
Criminal Procedure Code (Act V of 1898), 
secs. 287, 2S8. 


To constitute an offence under sec. S26 
of the Penal Code, the act must have been 
done “ voluntarily ”—that is of the very 
essence of the offence. 
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When an accused perso^ was charged 
with ecifimitling ofefices u%der secs. 304 
and 326 of the Penal Code, and UiM 
before a jury, ^and the latter found him 
not guilty under sec. 304, ^nt returned a 
verdict of " guilty but not voluntai ily ” 
under sec. 326, and the Judge without 
asking the jury to explain the verdict dis¬ 
charged them and then convicted and 
sentenced the accused under sec. 338 of the 
Penal Code. 

% 

Held— That tie verdict on the charge 
under sec. 326 was in effect a verdict of 
** not guilty and the accused was entitled 
to an acquittal. 

The case was refarred to a f'ull Bench 
on a certificate granted by Mr. S. 1*. 
Sluba, khe Officiating Advocate Oeueral, 
for the further coneideration of some 
points of law raised in cotirse dt the trial. 

* The accused was tried on the 13th, 
14th and 15th of August 1906 at the 
August Criminal Sessions of the High 
Court before Mr. Justice Caspertz and a 
jury. He was convicted unfler sec. 338 
of the Indian Penal Code and sentenced 
to one year’s rigorous imprisonment. 

The facta are as follows ;— 

Tiie accused Khudiram Dass was in¬ 
dicted at the said Criminal Sessions of 
August 1906, firstly, with having on or 
about the 6th of July 1906 in Calcutta 
committed culpable homicide not amount¬ 
ing to murder by causing the death of 
one Sashi Bewa by burning her with 
fire and thereby committed *an offence 
punishable under sec. 304 of the Penal 
Code, secondly that he at or about the 
time and in the place aforesaid caused 
grievous hurt to the said Sashi Bewa by 
means of fire and thereby committed 


WBBKLV NDTBS 

an offence punishable under sec. 326 of 
the Peual Code. 

The said Khudiram Das pleaded not 
guilty to the two charges in the said in¬ 
dictment and was tried before theHon’ble 
Mr, Justice Caspersz and a common jury 
on the 18tb, 14th and ISthrof August 
1906. 

On the 15th August 190G after coun¬ 
sel for the Crown and for the prisoner 
had both addressed the jury the learned 
Judge charged the jury and in the course 
of his charge read out and explained the 
provisions of sec. 336 of the Indian 
Penal Code and also carefully explained 
to them the meaning of the word “ volun¬ 
tarily ” as defined by sec. 39 of that Code. 

No charge under sec. 336 of the Indian 
Penal Code was, however, added by the 
said learned Judge to the charges upon 
which the said Khudiram Dass bad been 

4 

indicted, nor was the said Khudiram 
Dass ever called upon to plead to a charge 
under that section. 

On the 14th August 1906 the said 
jury retired to consider their verdict 
and on their return, being called on by 
the Clerk of the Crown for thglr verdict 
the Foreman ot the jury replied that It 
was a unanimous verdict and on being 
further questioned the Foremab stated 
that their verdict was "guilty of causing 
grievous bodily hurt without Intention 
of taking life.” • 

'J'hereupon under the directions of the 
learned Judge the said Clerk of the 
Crown read out to the jury the two 
charges under secs. 304 and 326 of the 
Indian Penal Code to which the prisoner 
had pleaded not guilty and asked the 
jury what their verdict was upon these 
charges. 
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The f'oreman after a brief consultation 
with his co jurors stated that the unani¬ 
mous verdict of the jury was “ not guilty ” 
on the charge under sec. 304 of the 
Indian Penal Code and their unanimous 
verdict was "guilty but not voluntarily’* 
on the charge under sec. 3?6 of that 
Code. 

Thereupon the said learned Judge dis¬ 
charged the said jury. 

Thereafter some discussion took place 
as to what the verdict of the jury 
amounted to on the charge under sec. 
326 of the Indian Penal Code and the 
learned Judge fixed the following day, 
the 15th August, to hear counsel for the 
prisoner and the Crown on this point. 

On the 15th August 1906 both the 
counsel for the prisoner ?,nd the Standing 
Counsel for the' Crown were heard and 
the counsel for the prisoner requested 
the learned Judge to refer the question 
for the decision of a Full Bench. But 
the learned Judge refused this applica¬ 
tion and delivered his decision in the 
following words "I have to pass judg¬ 
ment according to the unanimous verdict 

f 

of the jury. On the first charge the 
verdict Is "Not Guilty,” I do not think 
that the verdict on the second charge 
amounts to an acquittal. I think the 
verdict will justify conviction under sec. 
338.” In the result he passed sentence 
of one year’s rigorous imprisonment on 
the prisoner. 

The learned Judge on again being 
asked by the counsel for the prisoner 
to reserve the point for the decision 
of a Full Bench refused to do so but 
directed that a note of such request be 
taken by the Clerk of the Crown. 

The grounds on which the certificate 


of the Advocate-General was sought for 
and obtained were the following: — 

(а) That the learned Judge was in error 
in discharging the jury Inasmuch as if 
there was any doubt in his mind as to 
what their verdict amounted to under the 
second charge he should have further 
explained to them .the provisions of sec. 
326 of the,Indian Penal Code and directed 
thenp to further consider their verdict on 
th?t charge. 

(б) That the learned Judge was in 
error In convicting the prisoner under 
sec. 338 of the Indian Penal Code inas¬ 
much as the prisoner was not charged 
under that section nor did he plead to a 
charge under that sect ion nor did the jury 
find him guilty of an ofFence under that 
section nor could the jury have returned a 
verdict under that section inasmuch as an 
offence under that section cannot bo con- 

f 

strued as an offence kindred to one under 
sec. 326 of the Indian Penal Code the 
section under which the prisoner was 
charged. 

(c) That the learned Judge was in 
error in convicting and sentencing the 
prisoner whereas he should have accept¬ 
ed the verdict of the jury as one of 
acquittal under sec. 326 of the Indian 
Penal Code and should have discharged 
the prisoner. 

Mr. K. N. Chaudhuri for the Accused, 

Mr. K. S. Bonajte {Standing Counsel) 
for the Crown. 

The JunuMENT of the Full Bench was 

4 . 

as follows:— 

Maclean, C. J.—This case comes before 
us under the certificate of the Oflioiating 
Advocate-General. The Prisoner Khudi- 
ram was Indicted at the last August 
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Criminal Sessions htr an offence punisb- 
i^le under sec. 304* of the Indian Penal 
Code. Ho was also indicted for another 
offence punishable under sec. 326 of the 
Indian Penal Code. The case was tried 
in the usual manner, and the Jifdge 
summed up the case to the jury ; and, 
the jury found.a verdict of “not guilty ” 
as regards the charge iirfdor sec. 304; 
and, a unanimous verdict of “guilty but 
not voluntarily ” on the charge under 
sec. 326. The learned Judge did not ask 
the jury to explain this verdict under 
aec. 32 o, but discliarged them: and after 
some discussion and consideration of the 
matter treated the prisoner as having 
been convi^tJed of a charge under sec. 

338’ of the Indian Penal Code and sen- 

• 

Icnced him to one year’s rigorous im¬ 
prisonment. The^ otli<*iating Advocate- 
General then gave his certificate under 
*ec. 26 of the Letters Patent 186.5 

it is now urged for the prisoner that 
the unanimous verdict of “guilty but 
not voluntarily ” wa% In effect a verdict 
of “not guilty.” This is the first ques¬ 
tion we have to decide. 

To constitute an offence under sec. 
326, the act must have been done 
“ voluntarily ”—-Jhat is of the very essence 
of the offence. It is unnecessary to-day 
to go into the question of what volun¬ 
tarily means: we understand its meaning 
was very fully explained to the jury. 

In my opinion, a verdict such as this 
“guilty but not vol,untari!y ” having 
regard to the language of sec. 326 of 
*the Indian Penal Code is in substance 
and effect a verdict of “not guilty.” 

But it is said that the Judge was 
justified in sentencing the prisoner as he 
did for an offence under sec. 338. It Is 


noteworthy that the prisoner was not 
charged with any offence either under 
sec. 336 or under sec. 338 : and the jury 
did not find him guilty of any offence 
under either of these sections. 

It is further suggested that the Crown 
ma;^ call in aid the provisions of secs. 
237 and 238 of* the Criminal Procedure 
Code. Those sections have no applica¬ 
tion to the present case: those sections 
can only apply when there has been a 
conviction: but here there was no con¬ 
viction by the jury of any offence under 
sec. 338 or any other section : and, con¬ 
sequently, there being no conviction, there 
could be no seuteuce. The verdict under 
sec. 320 being tantamount to a verdict 
of not guilty and there being no dTher 
charge and no conviction for any offence 
under any section of the Penal Code— 
the prisoner ought to have been dis¬ 
charged and must now bo discharged. 
The conviction must be quashed. 

Ghose, J.—1 agree in the judgment of 
the learned ChleL Justice. 

Harinoton, J.— 1 agree. “ Causing 
grievous hurt ” is an offence under sec, 
326, If it is done voluntarily. Here the 
jury found that it had not been done 
voluntarily and thus acquitted the pri¬ 
soner, on the charge under sec. 326. 
“ Causing grievous hurt ” is also an 
offence under sec. 338, if it is caused “ by 
doing any act so rashly or negligently 
as to endanger human life or the per¬ 
sonal safety ot others.” The jury have 
not found that the prisoner “ did any 
act so rashly or negligently as to endan¬ 
ger human life or the personal safety of 
others ; ” and till they found those facts 
against the prisoner he could not be con¬ 
victed under sec. 338. 
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For these reasons I agree In the jndg 
ment that has been delivered. 

Bodillt, J. — I agree with the learned 
Chief Jnstloe. 

CASPEBS^i. J.—I cannot silently ac¬ 
quiesce In the judgment which has just 
been delivered, although I agree that‘the 
accused Khudiratn Dass Is* entitled to be 
acquitted. 

The issue before the jury, as put by 
the learned Counsel for the accused, and 
as explained and elaborated to the jury 
by myself, the presiding Judge, was whe¬ 
ther the accused was guilty in respect of 
voluntary acts or in respect of merely 
rash or negligent acts. It may be 
gathered from the minutes of the pro- 
oeedTlngs In the Sessions Court, and it is 
a fact, that, on the 14th August, the 
only doubt was whethe.- the verdict of 
the jury amounted to “ guilty ” under 
sec. 336, I. r. C., or “gulity” under sec. 
338, and it was not until the following 
day, the l.'jlh August, that the argument 
was first advanced by the learned Coun¬ 
sel that the verdict was tantamount to 
an acquittal. I was then of opinion 
that sec. 338, I. P.’C, was present In the 
minds of the jury, and that their verdict 
might reasonably be construed as to be 
one of " guilty ” under that section. 
But the difficulty I now feel, after hear¬ 
ing the arguments on both sides and 
after having had the advantage of con¬ 
sulting my learned colleagues* of this 
Full Bench is that there was no clear 
expression by the jury of their opinion. 

If I bad questioned the jury as to what 
they meant by saying “ not voluntarily,” 
then the matter would not have been left 
in doubt; and if the jury bad found the 
prisoner guilty under sec. 338, I. P. C 


then the provisions of secs. 237 and 238 
of the Criminal Profcedure' Code woul^ 
have be6n applicable. But in the present 
uncertainty I think we are not entitled 
to read into the verdict a meaning of 
which, possibly, it might not be suscepti¬ 
ble. For these reasons, therefore, I agree 
In the judgment of my Lord the Chief 
Justice. 

Conviction set aside. 


[CRIMINAL REFERENCE]. 


No. 17 AND 18 OP 1908. 


Ceidt, j. 
WOODROFPB, J. 

1908. 

Heard, 

19, February^ 
Judgment, 

26, February.] 


The Empebob at the 
prosecution of the 
Sithi Factory, 

V. 

Sheikh Aiupk and ors., 
Accused. 


Indian Penal Code {Act XLV of I860J, 
secs, 379 and ^30—Theft of water running 
through an artificial channel—Mischief hy 
causing a diminution of the supply of water 
for agricultural purposes— fide claim 
of right, facts negativing. 


Water sunning freely from a river 
through a channel made and maintained 
by a person cannot be the subject of theft. 
Febens V, O’Brien (1) distinguished. 


Where the accused took water that was 
running freely from a'liver th*‘ough a 
pynt made and maintained by another 
for irrigation purposes and it was found 
that the accused were not acting under a 
bonix fide claim of right and their act 
caused a diminution of the supply of water • 
for agricultural purposes, 

Held— That the accused committed an 
0 fence under sec. 430, /. P. G. even though 
(1) 11 Q. B. 21 (1883), 
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• • 

iS^re was no evidence to prove that the ac¬ 
cused knew at the time they took the water 
that anj^lands were being actually irrigated 
with the water of the pyne. 

Held further (Wo^roppe, J. dubitante) 
—That under the circumstances oj the 
case and having regard to the history oj 
the pyne, the accused wire not under a 
bona fide belief that they were entitled to 
take the water. * 

This was a reference under sec. 438, 
Or. P,* C, by the Officiating Sessions 
J^idge of Mozaffurpore (S. C. Mulllck, 
Esq ) on the 20th of January 1908, 
recommending that the order of the 
Sub-divisioifal Magistrate (E. L. Tanner, 
Hsq.) of Bettiah, dated the 20th of Decern 
her 1907 convicting the accused persons 
in both cases under secs. 379 and 430, 

I .P. 0. and sentenclntr ihpin each to 
pay a fine of Its 2 ^>, he set aside 

The facts material to the report will 
appear from the jiidgiuenf. 

Babu Atulya Churn Bose and M, Son- 
ghat AH for the Accused. 

Mr. Garth and Babu Dwarka Nath 
Mitter for the prosecution. 

The Judgment cp the Court was as 
follows ;— • ^ 

Ceidt, J.—The accused in the two cases 
are tenants in village Beliin, which is let 
in thika to the Sathi factory. There is a' 
pyne or water channel rjinniug through 
the village by which water is conveyed for 
the irrigation of the zerait lands of the fac¬ 
tory. The accused are found to have cut 
the embankment of this pyne with the 
obji^ct of irrigating their own fields, and 
have been convicted of theft of the water 
under sec, 379 I. P. 0 ., and also of mis¬ 


chief by doing an act which caused, or 
which they knew to be likely to cause a 
diminution of the supply of water for 
agricultural purposes, the latter being 
an offence punishable under sec. 430. 
Each of the accused has been sentooced 
to pay a fine of Rs, 25. The Sessions 
Judge Is of opinion 'that in the circum¬ 
stances of the case, and on the findings 
of the Magistrate, the convictions cannot 
be sustained under either of these two sec¬ 
tions, and he has accordingly referred 
the cases to this Court with the recom¬ 
mendation that the convictions and sen¬ 
tences be set aside. 

I agree that the conviction under sec. 
379, I. P. C. cannot be sustained. The 
water runa freely through the channel 
from the river add flows into some khal 
or jhtl unless it is diverted for irrigation. 
This fact distinguislies -the present case 
from that quoted by Mr, Girth, vi-.., 
Ftrens v. O'B'ien{\), where the water was 
confined in pipes which were closed by taps. 
There the water was reduced Into the 
possession of the water company which 
supplied it. In the present case the water 
running freely along the channel la 
not reduced to possession till It is ac¬ 
tually brought on to the land Irrigated. 
The factory, therefore, cannot be said to 
have been lu possession of the water taken 
by the accused, and the offence of theft 
was not committed by taking it. 

The ground, ou which the Sessions Judge 
holds that the conviction under sec. 430 
is bad, is that the Magistrate has found 
that there is no evidence to show that 
the accused knew that the terait lands 
of the factory or the lands of auy one 
else further down the pyne vote being 

G) 11 Q. B. 21 (1883). 
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Irrigated. The Sessions Judge points 
out that for all the accused knew the 
water In the pynt might be running to 
waste, and It cannot therefore be held 
that the accused were likely to cause 
wrongful loss to other people who wero 
irrigating their lands lower down the pyne. 
In his view, therefore, one of the elements 
of mischief was wanting. It Is clear, 
however, that the act of the accused 
caused a diminution of the supply of 
water for agricultural purposes. (In one 
of the cases the Magistrate says that 
most of the water was being taken out 
of the jeyne). The supply of water avail¬ 
able for Irrigation beiug thus lessened, 
Its’^value or utility was diminished whe¬ 
ther it was actually being used or not. 
If the accused were not entitled to take 
the water, they would by their act be 
causing wrongful loss to those to whom 
the pyne belonged, and to those who were 
entitled to take the water, and if they 
knew that they were not entitled to take 
the water, they must have had the in¬ 
tent to' cause or knowledge that they 
were likely to dause wrongful loss, and 
their act would be punishable under sec, 
430, Penal Code. 

It was therefore for the prosecution 
to prove (1) that the accused were not 
entitled to take the water and (2) that 
they knew that they were not entitled 
to take the water. The Magistrate has 
found both these points against the ac¬ 
cused. He has held that the factory 
constructed the pyne^ and that the Mana¬ 
ger has always kept under his control 
the distribution of water therefrom. He 
has also held that the accused were nob 
acting under a bond fide claim of right. 
On tiflfc findings, which are findlugs of 


fact, the accused were guilty of th^ 
offence provided for in sec. 430. 

This Court does not ordinarily inter¬ 
fere on revision with findings of fact, 
and it never Interferes with such find¬ 
ings unless it is clearly satisfied that the 
findings are wrong or that there is no 
evidence to support them. To proceed 
otherwise would be to treat as appeals 
oases coming before us on revision. 

As regards the construction of the pyne 
there is evidence that the pyne was con¬ 
structed and is maintained by the fac¬ 
tory, and the Magistrate points out in 
the case of Sheik Harif that the evidence 
of two out of the three witnesses for 
the defence is to the same effect. Primd 
facie then the accused were not entitled 
to take the wa.er. Hut it is said that 
having regard to the history of the pyne, 
the accused may have been under the 
bond fi le belief that they were entitled 
to take the water. The pyne may have 
been constructed aad may be maintained 
by the factory, and the primary use to 
which the pyne has been put may have 
been the irrigation of the factory zerait. 
Nevertheless the evidence shows (and 
it is not disputed) that the villagers, 
holding land along the pyne, Including 
the inhaidtants of the Belun village have 
in past years irrigated their lands from 
the factory, that this has been going 
on for the last twenty years and that 
the raiyats have latterly been paying 
to the factory Irrigation charges at the 
rate of 1 ^ as. a bigha. But the evidence 
also shows, and this evidence has been 
believed by the Magistrate, that the 
villagers used the water not as of right 
but by permission. The raiyats in return 
for growing indigo for the factory were 
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'I'he Select Committer or the Kastern JJkngal 
and AsRam Ccwiicil, whicdi were appointed to consider 
the Bill for amending the Bengal Tenancy, Act 
In HO far as it applies to Eastern Bengal, have 
submitted their report, The report as well as the 
Bill as amended hy th^elect Committee are pub¬ 
lished in the ^<niern Benanl and GmttH for 

Wednesday tfie 8tli of April 1908 It; will be remem¬ 
bered that the Eastern Bengal and Assam Govern¬ 
ment adopted the Amending ^ct I«of 1907 of the 
Benpal Council almost without modification and 
introduced it+n Council as Its Amending Bill The 
object of the Bill was stated to bo to “ assimilate the 
law of landlord and tenant in the transferred districts 
to the law of Bengal in so far as the change Intro¬ 
duced In Bengal by Bengal Act I of 1907 shoiiid be 
found suited to local conditions.*’ However that 
may be, the result of introducing the Bill In this 
form has been that tlie Eastern Bengal and Assam 
Council has got an opportunity of reconsidering the 
provisions of the Bengal Tenancy Amendment Act 
1 of 1907 and has been able to give more mature 
tluflight "and consideration to some of the provisions 
of the Bengal Bill tvldch^the weight of official 
opinion in the Bengal Council carried into law in 
the face of much opfosili™. The result of this, 
we find, has on the whole been satisfactory. 


We note with plea.sure that the provision in 
the Bengal Act making sac. 310A of the Civil 
Procedure Code inapplicable to rent sales has been 
abandoned by the sister council anif that on the very 
ground thais we, amongst others, urged against it, 
namely, that it would entail real hardship and 
injustice to unregistered tenants. Next in impor¬ 
tance are the amendments of secs. lOlB, l09C and 
147A which gave certain popers to Revenue Officers 
and Courts for dealing with agreements and com¬ 
promises between landlords and tenants. 

With regard to sec. 109B, the Select Committee 

observe: * 

However necessary the provisions of sec. 109B may be in 


llchar, wc iup .'satiafipil that they are not appropriate to the 
conddinns iirerailing in many of the distiicts of Eastern 
Bengal willi their, tuibnient and exeitcable population, and 
we fear lliaf, if it is so to he made incumbent upon the 
Revenue oliicer (o ompiire into the ciicumatances attending 
each and every agreement, settlement njierations w?il stir up 
niuoli stnle and will levivc many dispute.^ happily settled. 

We therefore propose to .substitute for sec. 1091! au amend¬ 
ment wbieli, l.akcu with the definition of rent Knd other 
provi.sioii^ of the existing law, will make it clear that the 
Rcveniie ollicer Iihh full power to iiKpiirc into and disregard 
inequitable .agreemenb and compiondKOs, and will yet leave 
it Open to him to hi I upon agieemcnU and eompronnses when 
they appear to bi> leaHonaldc .ind when both parties are 
perfectly satisfied 

With the proposed amendment iu see, 10911, sec. 109C be¬ 
comes uiineee.ssary, and we propose to omit it. 

Similarly with rkgard to hec. 147A, the remarks 
of the Select Comniiftee arc hIrm wortr'qnoting. 

l.'i'iA ).—luilioial odieers and odieis aie strong¬ 
ly opposed fo the ptopo-ed .see L'7A, on the ground that 
when the jnrties hefoie the rourl have eonie to a compro- 
uiMc, neitlier, is likely to ,a,s-.isl in any inquiry wliicli the Court 
may ende.woiir to make, and that it will in practice be im¬ 
possible lo arrive .it the trutli. , 

As a ileeij'i' u.iniiot alteoC I bo rights ot third parties, pro- 
pOcSed siib-sei. (1) would seem to be uniieressary. 

Moreover, the efTeet of the iiropo,ied section would seem to 
be that even iu a suit for enhancement the landlord could not 
nbUiii Iiy conqironiise an enhaiirement exceeding that obtain¬ 
able by contr.iel, tlioiigli ni itself fair and equilable, and such 
.as the Court might decree on contest,, 

The Hon’blo Mi. J.yoii i-opfinsed to any modification of 
see. 147A, wliieli would jiernnl. tiie aeceidanee of eompninisea 
having llie elleel of enhancing renl.s beyond I lie limits per- 
miaNiblc in the ease of enntr.icts, but the m.ajnrity of us are 
of opinion that it is nol iu the iiiterest.s of cither landlord 
or tenant llial when the partie.s have come to Court they 
should be required to enntest eWry enli.aneemeiit suit to the 
bjiter end, and that in a suit properly framed for the pur¬ 
pose it should be open to the jiarties to enter into compro¬ 
mises providing for a rea.sonable and legal enhaneement. 

We tliercforc propose to sv’bstitulc for nee 147A an amend¬ 
ment which while ftiaking it clear that the Courts are not 
blindly to accept compromise.s entered into between landlord 
and tenant* will yet enable them in enhancement suits to aet 
iqinn compromises by wliieli the parties agree to equitable 
euhancemenls within legal limits. 

We are clearly of opinion that so far as thebe 
provisions are concerned the circiimstances of Behac 
are not such as to make exceptional provisions like 
those of secs. 109B, 1090 and 147A specially neoea- 
sary for that province. We consider the amendments 
made by the Select Committee in Eastern Bengal 
to be fair and judicious in themselves, and as such 
equally applicable to both provinces. 

Another noticeable change is the oMisstoifor 
cl. 18 which provided that no subdivfslou ot a 
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tenancy would be recognieed unless the landlord 
expressly consented to it in writing or it was so 
consent^ to by an agent duly authorised in that 
behalf. This provision was no doubt intended to 
protect landlords from being defrauded by unscrupu¬ 
lous agents. We do not appreciate the reasons given 
In the majority report for omitting this provision 
from the Bill, But neither do we apprehend the 
consequences foreshadowed in the minority report 
of the dissenting members. The question is really 
one of the application of the law of agency to,the 
relation of landlords, their agents and the tenants, 
and will be decided in each case as* it arises upon 
facts, bearing on the extent of the agent’s authority, 
as disoloSbd at the trial. We do not think land¬ 
lords need special protection in this respect. The 
ordinary law affords suihcient protection to land¬ 
lords and tenants alike. 


ThB provision in the amended OL. 22 BSqUIRlNG 
that a Revenue Officer preparing a record of rights 
shall in each case frame a certiGcate also supplies 
an obvious omission. The remaining amendments 
consist of improvements in drafting and need not 
be noticed at lecgtb. 


With regard to the ambndmeh'cs introduced in 
els. 25A and 27, which provide that when the same 
plot of land is comprised in more than one area 
for which separate records have been framed limi¬ 
tation for the purpose of starting proceediifgs under 
secs. 105 or 106 of the Act should be computed 
as running from the date of the final publication 
of the last record, we must say that they are 
likely to prove useful. The Committee seem to 
think that the difficulties which have called for 
these amendments have not yet been judicially 
noticed. Such however is not the case. In the 
case of Mohunt Padmalav v. Lukmi Rani, 12 C. 
W. N. p. 8, the Court was called on to decide 
whether the limitation for 'an application under sec. 
106, should be takeu to start from date of the 
final publication of the earlier or the later record. 
In that case a certain mouza was found to have 
been erroneously omitted from one record and in¬ 
cluded in another. The Court held, not without 
hesitation, that limitation ran from the date of the 
final publication of the record in which the mouza 
was included. 


Whilst we must sat we geneballt approve os 
the modifications proposed by the Select Committee, 
we shall again urge as we have done before that 
the law of landlord and tenant in the two pro¬ 
vinces shoe Id be the same or else there will be 
great oonfuslou. We would therefore suggest that 
the Bengal Coufioil il^ould in its turn adopt 
tie modifications Milly made by the I'l, B. 


and Assam Gouncll upon a manifestly maturer 
consideration of its own enactment. We would 
specially suggest that the provision making sec. 310A 
of the Civil Procedpre Code inapplicable to rent 
sales should be forthwith repealed. Opportunity 
should ‘also be taken by the Councils of both the 
Provincee to remove the doubt thrown by the decision 
of the High Court in Atiruddi v. Mukkodamoyi 
12 C. W. N. 434 on the applicability of sec. 310A, 
C. -P. C. to rent sales apart from the provisions of 
the Amending Act, ai.d it should be expressly enacted 
that the provisions of sec. 310A, C. P. C. can be 
availed of by all persons other than the judgment- 
debtor whose iight-s would be affected by the sale. 


. |l0te$ of Cootf, 

ENGLISH LAW COURTS. 

PRIVY COUNCIIi. 

[Appeal fbom Allahabad.] 

Loud Macnaghten. 

Lord Robertson. 

Lord Atkinson. 

Lord Collins. 

Sir Arthur Wilson. 

1908. 

18, March. 

Privy Council—Special leave — Mitakshara — Pro¬ 
perty received under father’s Will if 'incestral or 
separate—Question of fact — Pleading — Inconsistency, 

Mr, Leslie DeGruyther, K.G., (instructed by Messrs. 
Rankenfoid, Ford and Chester) appeared in support 
of this petition for special leave to appeal from the 
High Court of Judicature for the North Western 
Provinces, Allahabad. The question was whether 
the father of a man named Narain Rao constituted 
with his sous a joint undivided Hindu family with 
the right of survivorship as an incident to that 
tenure, or whether one of the sons was, sepa¬ 
rate in interest so that upon his death his intere't 
passed not by survivorshl'p to the remaining mem¬ 
bers of the family but to his widow. It appeared 
that the property was acquired .by Narain Rao, the 
father of the Appellants and one of the Respondents, 
under a Will of his father executed in the year 
1854. The question of law, which arose, viz., what 
was the nature of the interest taken by Narain, Rao 
under the Will from his father, has been differently 
answered by the different High Courts. The Appel¬ 
lants submitted that be took it as ap ancestral 
estate which therefore came to his sons as joint 
estate, and over which Narain Rao bad no power 
of devise. As a matter of fact Narain Rao did in 
the year 1864 make a Will. By this Will he parti¬ 
tioned out the whole of bis property and said he 
was going to give to one sou certain villages, and 
to a third son certain different villages, but he said 
in his Will he was not at all anxious bis property 
should be partitioned, and that he should be very 
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glad it his eons did nob act upon ib; but remained 
members of the joint family! From the year 1880 
when Narain Rao died up to the year 1901 all the 
parties remained as members- of a., joint undivided 
Hindu family, after there had been certain pro¬ 
ceeding they desired to give evidence In the Court 
of first instance and the Respondents being anxious 
that the case should terminate quickly said they 
would not ask the Appellants to give evidence but 
would make certain admissions, and the admissions' 
'i they made were the following : (Ij-fhat at and from 
the death of Narain Rao all the members of the 
family were joint in mess, residence, wprship and 
business. (2) The management of thJ household 
and zemindary was joint, (3) The expenses of all 
the members of their mess, of ceremonials and 
other necessities were joint, i.f,, were paid out 
of a common fund and the income of all sorts 
of properties standing in the name of any mem¬ 
ber used to be kepfin one place. (4) The surplus 
after all sorts of’ expenses was not divided among 
the members. (5) No accounting of the income and 
expenditure among the members. (6) After the 
death of Narain Rao many kkms of properties were 
purchased by this family.'-^ Some of the properties 
thus purchased, were purchased in the name of one 
and not of all the members of the family. .Still 
all the members enjoyed the income of all the items 
of properties in the same way. In other words the 
income of all t^e properties whether purchased in 
the name of one or of all the members used to be 
put into the common income of the entire estate. 
Those admissions having been made there was no 
oral evidence at ail. Then it appears that au action 
was brought in the year 1901 by one of the sons of 
Narain Rao, Ram Chuudra Rao and he asked for a 
partition of the estate so that he might be given not 
the share that was devised to him by the Will but 
one third of the whole estate. At that time the 
legal advisers of the Appellants took up the posi¬ 
tion that 'what Ram Chandra Rao took under the 
Will was less than one tjhird qf the whole estate, 
and therefore he could not have one third; and 
^further that he could not have a share in the jewel¬ 
lery because in the year 1901 tbe Appellants alleged 
they had handed over certain jewellery to him. 
The Respondents’ case on the other hand was that 
Ram Chandra was entitled to one third of the whole 
estate, and that as far as any moveable property 
was concerned there had been no partition of any¬ 
thing, but there was a contemplated partition. 
Ram Chandra Rao died before the settlement of the 
issues, and at a very early stage of the proceedings. 
His widow came in and claimed as bis next heir the 
share which he possessed in the joint estate. The 
Petitioners then appear to have shifted their ground 
and said, this being an absolutely joint estate the 
father had power of devise by law, and the suit 
could not proceed In the name of the widow, because 
she had no interest at ail In the property. Both 
Courts in India had held that the brothers were 


separate In estate, and the chief ground for so hold¬ 
ing was that the Will of Narain Rao was good in law. 
It was submitted that this view was opposed to that of 
the Calcutta and Madras Courts. Narain Rao having 
taken by devise from his father took an ancestral 
estate and had no power of devise at all. Whether 
that was so or not the fact was admitted that they 
lived joint In mess, that whatever shares were grant¬ 
ed to them by the Will they threw them into one 
common stock, and there was no accounting between 
them, add the proper Inference to be drawn was that 
the family at the time of Ram Chandra Rao's death 
was a joint and not a separate family. 

Sir Arthur Wilson.— That must be a pure in¬ 
ference of fact. 

Mr. DeGruyther .submitted it was an inference of 
law having regard to the starting point, namely, 
whether they took the property as ancestral property 
or not under the Will. The question was ; Were 
the Caloutta High Court and the Madras High Court 
right In saying that if one took by devise from one’s 
father one took it as ancestral estate. If that was 
so then ho had a joint ancestral undivided family. 
All the subsequent acts were consistent with that. 
The High Court really said that the f^ct that the 
father by bis Will gave them specific Interests 
operated as a separation and each one held a separate 
Interest in the estate to the extent of the property 
devised to him. If their Lordships held, that the 
Calcutta and Madras Courts were right and the 
Bombay High Court wrong, it was ancestral estate 
and the Will was waste paper. The property went by 
survivorship on the death of the father and not by 
devise or inheritance and they continued to remain 
an undivided Hindu family until the death of Ram 
Chandra Rao. That he submitted was a question 
of law and the question of inference to be drawn 
from the facts really depended upon the conclusion 
their Lordships came to whether or not an estate 
taken by a father by devise was ancestral property 
or was self-acquired property. There was certainly 
a difference of opinion in the High Courts on a 
matter of very great general importance, and he 
therefore asked their Lordships to allow them to 
bring the matter before the Board for determination. 

Mr. Rois in opposing the application submitted 
it was hardly a case in which the Board would 
grant special leave to appeal when ib knew all the 
circumstances As a matter of fact application was 
made to the Court at Allahabad for leave to appeal 
and in refusing leave their Lordships said: “ The 
main question in the case was one of fact, namely, 
whether or not the family of one Nana Narain Rao 
remained after his death joint In title and Interest. 
Both the Court below and this Court held upon the 
evidence that the family did not remain so joint. 

.There is no evidence which would 

justify us In holding that the members of the family 
ever became re-united in Interests. Seeing that the 
main question in the case was one of fact and the 
learned Advocate for the applicant has failed to 
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satisfy us that the proposed appeal involves any 
question of law, we dlsraiss this application with 
costs.” It was now sought to be argued that there 
was a point of law, and it was that the testator 
Narain Eao having got the property from bis 
father under the father’s Will it remained in his 
hands as ancestral property, and therefore he could 
not make the Will which divided up the property. 
That plea was never taken in the written state¬ 
ment 'There was not any suggestion of the kind. 
On the contrary, the defence set up was that tlie 
Will was a good Will; that the testator had the 
power^ to make it; that it was his self-acquired pro¬ 
perly, and he had divided up the whole property 
under that Will. Then further on the question of 
what happened after the Will, it was argued in the 
High Court—not in the first Court—that those ad- 
iiussions made in the first Court, that were made to 
obviate the necessity of taking evidence, amounted 
to an admission that tliere was a reunion of tlie joint 
Hindu family. Roth Courts came to the conclusion 
tliat they amounted to nothing of the kind. There 
could not bn a re-unicn of a Hindu family where 
iliere had been no joint family. It is true there was 
no evidenc«“in tiie case. 'I'iie admissions made by 
one of tlie parties obviate the necessity of any evi¬ 
dence being put in by his opponent,‘but after all, 
tliose admissions took tlie plaee of evidence. The 
most that could be said was that supposing that 
that evidence did amount to a recognition that they 
lived jointly, and so on,-they reverted to a state in 
which they were tenants in common and not joint 
tenants, and that lius been held by the High Court. 

Cpoii the (piestiou of the partition under a Will 
the judgment of this Board reported in 30 Indian 
Appeals, p 109, was referred to by the High Court. 
Ill that judgment Lord Davey says that if tliere 
has been a partition by .agreement nothing that 
takes place after that can affect tlie question one 
atom. Under these circumstances he submitted 
tliat first of all the petition should be refused, and, 
secondly, that if it shotifd be granted that should be 
done upon terms, because undoubtedly this plea now 
taken was not taken In the written statement and 
uot argued till it came before the High Court. 

Lord Macnaghten. —What terihs do you suggest 1 
Mr. Ron, —Your Lordships soratimes pass a special 
order that the costs shall be paid in any event by 
tiie Appellant—should your Lordships give the 
special permission—the costs of the application and 
the costs of the appeal, 

Mr. LeiUe DtOiuylhtr in reply said :—With regard 
to the one point which seems to have been pressed, 
namely, that the point was never taken in the written 
statement, the reason why it was not taken in the 
written statement was that It was then immaterial. 

Sir Arthur Wilson. —It was not your people’s 
interest to take It. 

Mr. Letlie D^tl^yther, —Precisely. The man 

was alive at the tine and it was totally Immaterial. 

Sia Arthur Wimon.—Y our oilsots launched their 
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case on the allegation that the Will was a good’ 
Will and did effect a devise of the property, and 
the members of'^tbe family having Jaunched their 
case in that way you then come to. os and ask us 
to ^ive you leave to appeal on the ground that you 
ought to have launched your qjise In another way. 

Mr. Leslie DeOruytker.—Tbe whole question is 
really whether we made an admission in law. There 
has been no finding one way or the other, and the High 
Court was of opijiion that we were not precluded 
from taking this point before them and they agreed 
with the Bombay High Court and not the Calcutta 
HIgli Court, that the estate takejj under such a Will 
was really self-acquired property and not ancestral es¬ 
tate at all. So that the point to he considered is the 
view of the High Court, whether it is right or wrong. 

Then the other suggestloii as to the re-union was 
put forward in this way. It was said there can be 
no reunion where there was .’lo joint family, but 
the answer is that the whole of Narain Rao’s estate 
was not disposed of by tlio Will, and that a cer¬ 
tain portion of the estate whicli must of necessity 
have come into the hands^of these brothers is joint 
undivided property by iiifiv.ritance^from their father. 
Then tlie question wliotlier on tlig facts found, 
namely, that they remained joint in mess, and so 
on, is sufficient in law to constitute a re-union, I 
submit, must' be a^question of law and not of fact. 
There is no doubt we did in the first instance ..ay the 
Will was good ; but that, after all, aid not prevent 
us from raising the question in the High Court. 

Lord Macnaohten.— When it was raised in the 
High Court was objection taken to its being raised I 

Mr, Leslie ReGtuythcr. —We took the point in 
the High Court and the High Court said they were 
inclined to agree with the Bombay High Court. 

Mr. Ross. —Having expressed strong doubt whe¬ 
ther it was open to them to take it they said they 
would deal with it. 

Mr. Leslie DeOruylher. —They did decide It In 
fact. The only question is whether the present 
Respondent Is In any way prejudiced by that, or 
whether the pleader of the Petitioners having once 
said this Will was gopd, thaf prevented them from 
saying afterwards when better advised : no, thfe 
will is bad, I would ask your Lordships to allow 
us leave to appeal, and as to the question of costs in 
a matter of this description your Lordships would 
be perfectly ab]e to dispose of the question of costs 
at the hearing without putting us on terras now. 

Lord Macnaghtkn. —I do uot think H is a case for 
putting you on terms. The question is whether 
you should have leave at all. 

After cousultatlon 

Lord Macnaghtkn* said; Their Lordships were 
unable to advise His Majesty to grant special leave 
in this case. 

Mr, Ross asked for the costs of the Petition. 

Lord Macnaghtkn.—W e think you must have the 
costs. 

J. W. A. 


Leave refused leith costs. 
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allowed to irrigate frijm the pyne not 
onljk^the indigo* but oilther crops as well. 
The irrigation charges, moreover, are'paid 
not for th# nse of the wafer but for the 
work done by the factory at the request 
of the villagers themselves. That work- 
is the clearance of th«/ branch distrlbu- 
torles leading from thepyae to the village 
lands. Formerly the poor'* yiHagers had 
to do this work and the rich villagers 
got the water first, and so, to giye an 
equal chance to all, the factory clears 
these branch channels. Some of the vil- 
lagejs theftiselves may be employed in the 
actual work but they are paid by the fac 
tory, which recoups itself by levying 
the charges meiftloned. This is an ar- 
rangemfent made by mutual agreement. 
The* evidence also shows that the factory 
has had the entire possession and control 
of the village Irrigation, deciding which 
village In turn shall be allowed to use 
the water, and this is confirmed by the 
fact that while ppnes are usually a fiuit- 
ful source of quarrels among the villagers 
using them, In the case of the present 
pyne these quarrels have been conspicu¬ 
ous by their absence through its entire 
history. It is true that In a few oases 
■"tilie pynt has been out and the water 
used without•perraW&ion first obtained, 
but the Manager, Coffin, deposes that all 
these oases were srttled by him, that is 
the factory’s right to the exclusive con¬ 
trol of the pynt was asserted on one 
side and admitted on the other. 

s 

No doubt the present cases would not 
hav8 arisen bad not the raiyats ceased 
to grow indigo for the factory. The 
arrangement, whether express or implied, 
was that the raiyats if they should grow 
indigo, a crop which does not ordinarily 


pay them,^ would be allowed to irrigate 
both their indigo and their oats, but this 
concession was not as of right but on 
permission in each case obtained. When 
the raiyats ceased to grow indigo, the 
existence of the arrangement could not 
give ritfe in them to the belief that they 
were nevertheless'entitled to take the 
water, and the manager on his side 
recognising that the arrangement was at 
an end ordered that the irrigation charge 
for the year 1.315 the year in wliich the 
occurrence took place should not be 
levied. Whether this order was or was 
not known to the villagers makes no difi'er- 
ence. The material circumstance is that 
bitiierto the exclusive possession and con¬ 
trol of the factory has been adniitted by * 
taking permission beforehand, or liy set¬ 
tling the few* cases where this was not 
done. , 

There is not only no reason for think¬ 
ing tliat the accused had a ionr? fi 
belief that rhey were entitled to take 
the water, but their own conduct In run- 
uiiig away wlieu they were discovered 
cutting the pyne, and afterwards seivliu ' 
for permission, shows positively that 
they had no such bond fide belief. 

In this view of the matter I am unable 
to hold on the findings that th’ls was not 
a matter for the Criminal Court. I would 
accordingly refuse to interfere with the 
conviction under setf. 130 while setting 
aside the conviction under sec. 379. I 
would also allow the sentence of fine to 
stand 

WoODROFFE, J.— As regards the con¬ 
viction under sec. 379, I think it cannot 
stand as it is at least doubtful on the facts 
proved whether the water can be said to 
have been so reduced into possession as 

68 
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to be the subject of theft. , I agree, 
therefore, that the conviction under sec. 
379 must be reversed. 

Then as regards sec. 430, I think it 
may not unreasonably be held on the 
facts found that the accused did an act 
which caused or which they kneft to be 
likely to cause a diminlition of the supply 
of water for agricultural purposes. I 
am, however, myself doubtful whether on 
the facts proved and*the claim of right 
asserted, this is a matter whicli should 
be disposed of in the Criminal Court. 
Having regard, however, to the tliree 
circumstances that the question on this 
point Is one of fact, that my learned 
brother agrees with the finding of the 
'trying Magistrate on this point, that the 
conviction is one for miaohief and that 
the sentence is one of fine only, I do 
not think it necessary to diljer from the 
order he proposes to make as regards the 
charge under sec. 430, the convict ion 
under which section must therefore stand 
li C 


[INSOLVENCY JURISDICTION.] 
F 1 .ETOHBR, J. .'I In the matter of 
1908. Bithai. Dabs Kalla, 

17, January. an Insolvent. 

Indian Insolvency Act {XIand XII Viet., 
C. SI), sec. 9 — Procedure—Adjiidicatioh of 
insolvency, application for—By petition or 
by a rule—Rule obtained per incuriam. 


The usual procedure for* obtaining an^ 
adjudication order is by petition to the 
Court duly verified under sec. 9 of the 
Indian Insolvency Act {XIand XII Viet., 
C. 21) and not by a rule. 


Rule nisi. 

On the 22nd August 1907 several 
creditors of one Ramrattan obtained an 


adjudicating ord^ against him. Subse¬ 
quently, from oe^taln letters and .tele¬ 
grams and a contract belonging to Ram- 
rattan that came into the possession of 
the Official Assighee, it appeared to the 
creditors that one Bithal Das Kalla was 
a partner of Ramiattan. Thereupon on 
the 9th December 1907 the creditors 
applied to ' thj Court upon petition for 
and obtained a rule calling upon the 
said Bithal Das Kalla to show cause 
why he should not be adjudged to have 
committed an act of insolvency pursuant 
to the provisions of the Act. 

Jfr. N, Chattel jee appeared in support 
of the rule. 

Mr. B. Chakravarti shdwed cause. He 
submitted that the rule was obta'ned 
per incuriam and ought to be discharged. 
The proper procedure is to apply for 
adjudication as laid down in sec, 9 of 
the Act upon a verified petition, whereon 
the order Is made and served on the 
insolvent in due course. 

'I'ho Jurui-MENT OF THE CoUBT is as 
follows : — 

Fletcher, J,—This is a rule obtained 
by Baymull and Amlock Chand calling 
upon one Bithal Das to show cause whj 
he should not be'® adjudged to have 
committed an act of insolvency pursuant 
to the provisions or’ the Act for the 
relief of Insolvent Debtors in India. 
Now, the usual way of obtaining an 
adjudication of a person, as is well-known. 
Is by petition to the Court and the 
adjudication order made thereon is sefVed 
on the insolvent. What should be done 
by the creditor is set out in sec. 9 of 
the Insolvency Act which says “where¬ 
upon and upon such petition being duly 
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venfied, it Bball be law^il for the Court 
to ^judge that Huoh person has eom- 
mltted an act of insolvency.” That the 
application be by a petition duly veri¬ 
fied is a condition precedent to the Court 
granting the order. Jfhe application in 
the present case is not made on such 
a petition but on a rule. think that 
this rule must have been obtained per 
incuriam and I discharge the rule with 
costs. * 

Messrs. Bonnerjee and Bonnerjee, At¬ 
torneys fcgr the adjudicating creditors 
Mr. Nalin Chandra Oupta, Attorney 
for the insolvent. 

P. R. C. ’ Hide discharged. 


[CIVIL APPELLATE JURISDICTION ] 

Api’Eal from AruELLAili Decree 
No. 618 OF 1906. 


Rampini, J. 
Sharfuddin, J. 
1908. 

Heard, 19 and 
20, February. 
Judgment, 

20, February . 


JSuBEMUTTY KURANl 
Dassi, Defendant No. 1 , 
.A4)pellant, 

V. 

Sajoni Kant Sinou, 
Plaintiff, Respondent. 


^ Occupancy holding — Transferability, local 
usage of—Evidence to^vove—Transferee al¬ 
lowed to hold and yay lent as iiHU'fatd.ir— 
Mutation of name onj^yinent of .solami, 

IFAftf it VJAS proved by evidence that 
for 16 or 16 years before suit^ ociupancy 
holdings had been transferred in the 
Pergunnah as also in tho village, and 
the landlords had allowed the transfer ees 
to hold possession and pay rent as marfat- 
dars and granted them receipts as such, 
but would not substitute their names in 
the sheristha unless some payment was 
made by way of selaml or uasar, 
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Held— That the evidence was insufficient 
to establish a custom or local usage of 
transferability of occupancy holdings. 

This vfas an appeal preferred on the 
25th of April 1906, against the decree 
of Babti Umesh Chandra 'Sen, Subordi¬ 
nate Judge of Zill^h Rirbhum, dated the 
20th of January 1906, reversing that of 
Babu Jogendra Nath Basu, Munslf of 
Bolepur, dated the.Slst of May 1905. 

The appeal arose out of a suit brought 
by a landlord to eject the purchaser of 
an occupancy holding on the ground that 
the holding was not transferable by 
custom. The Defendants pleaded that 
the occupancy holding was transferable 
by custom without the consent of the. 
landlord and further contended that the 
purchase had*been made with the consent 
of the Plaintiff’s father and that the 
Plaintiff himself with full knowledge of 
Iho facts had ordered his agent to grant 
a roka to the Defendant after having 
received rent from her, and therefore 
the Plaintiff was estopped from main¬ 
taining this suit. 

The fourth and the fifth .issues, which 
are material to this report, were as 
follows ;— 

ith issue,—Is occupancy fight trans¬ 
ferable by local custom or usage ’ 

5th Issue.—Is the Plaintiff estopped 
from disputing the ti*le of the Defendant 

No. 1 ? 

« 

Both Issues were decided lu favour of 
the Defendant by the Muusif. On ap¬ 
peal, however, tiy the landlord, the Mun- 
slf’s judgment was reversed by the 
Subordinate Judge, the material portions 
of whose judgment are as follows :— 

‘ The question for consideration in this 
appeal is whether the existence of tho 
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alleged custom or local usage has been 
established by evidence. 

• •••••• 

“ The sum and substance of the evi¬ 
dence thus adduced on both the sides, are 
that occupanc 3 ' holdings are transferred 
in the Fergana and also in the village in 
question from about fifteen or sixteen 
years ago, that the landlords allow the 
transferees to hold possession and pay 
rent as marfaldars but that they do not 
substitute their names, unless some money 
IS paid them as sdavu. 

“ The question therefore i«, whether the 
facts as established by the evidence, viz, 
tenants sell ilieir holdings but that 
the landlords do not get the names of 
the purchasers substituted,' unless some 
payment is made by way of selami or 
na.'u, though they continue to receive 
rents even from the purchasers and grant 
them receipts as mai fntdai a, do fulfil 
the requirements for the establishment 
of the alleged custom or local U8»ge, 
that is to say, the custom or usage by 
virtue of which a purchaser would be 
entitled to claim as of right the st'itus 
of a tenant against the landlord. 

“I think that the answer should be in 
the negative. 

"It Is proved by one of Defendant’s 
witnesses, llari Das Bosu, witness No. 5, 
who is a pleader of twenty-four years’ 
standing in his re examination, that re¬ 
cognition as tenant means mutation of 
names. This is quite true, as otherwise 
it would be of no good, either to the 
landlord to refuse dakhil kh'inj or to the 
tenant to try for it. So long as the 
former tenant’s name is Intentionally 
-iUpt III lilt' icgifllei, it irnpbes tfiat ho 


Singh. 

t 

is the tenant and no other. Tbere|are 
so long as the landlord does not substi¬ 
tute the purchaser’s name, t|iere is no 
implied completion of the contract bet¬ 
ween them as landlord and tenant. It 
has also been settled by case-law that 
receiving rent and granting receipts 
to a purchase/ as mnrfatdar, do not 
amount to recognition and do not help 
the} putohaser. R<i$amoy Pu* kait v, Sru 
nath Moyra { 1). And similarly when 
a purchaser has to pay natar to get his 
name registered, that also is no evidence 
of the custom by virtue of which a 
purchaser can claim as of right to be 
recognised as a tenant',—see Maharaja 
Riidh'i Kuhort Manikya v. Sramuity 
Ananda Prin (9), The main argunfient 
of the Respondent’s pleader is that it 
has been established by evidence, that 
the custom liad existed before, but that 
since the last seven or eight years the 
landlords refuse to recognise the sales. 
Some witnesses have no doubt deposed to 
that effect, but It is a general statement 
only not supported by actual facts. Wit¬ 
ness No. 5, as has already been observed 
above, has said that he had made some 
purchases twelve or thirteen years ago 
and that his nama. has not yet been 
registered In the malik’$ sheristha. There¬ 
fore this contentiou of tbti Respondent’s 
pleader is not sound. 

" He next argues that his client has no 
business to get her name substituted^ 
but, as it has been proved that tenants, 
etc. sell their holdings without landlord’s 
consent, she Is protected from eviction. 
But if she has got no right against the 
landlord by such purchase, she is no 

(1) 7 C. W. N. 139 (1909). 

U) ft U W. K. 9.35 at 1 '. 937 |!P03). 
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befctor than a trespasser and therefore 
liable to eviction. She may have a fight 
against th^ seller, but not against the 
landlord, so long as ha does not recognise 
her as a tenant. 

“ The nest point of ojBitention is—that 
as it has been proved that the purchasers 
get their names registere<J^oii payment 
of sefflfftt, the Defendant is en^Uled to 
have a declaration to that efiPect.V I do 
not see how such a decree can be passed 
in this suit. A decree to that effect, 
without ascertainment of the amount, 
woulS be wholly inoperative and more¬ 
over that is not the Defendant’s case as 
set forth in the written statement. 

“ Kor,ail these reasons, I am of opinion, 
thaUtbe alleged custom of transfer has 
not been proved and that the Plalntifi 
is entitled to a decree to 'evict the De¬ 
fendant. The judgment of the Court 
below must be reversed.” 

The arguments so far as they are 
material to this report were as follows;— 

Dr. Rath Bthari Ohoie ^wlth him5a6u 
Nalini Ranjan Chatttrji) for the Appel¬ 
lant, submitted, with reference to the 
question of the transferability of the 
.holding, that the Subordinate Judge bad 
taken an erron|ou8 i{i#w of the evidence 
necessary to establish the usage of trans¬ 
ferability of an^ocugjpcy holding. What 
Is necessary to establish such an usage 
is evidence of purchases or transfers by 
persons other than the landlord made 
with the knowledge but .without the 
consent of the latter and to which no 
objection was made by him. Dalgleith v. 
Goaafar (3), Ramhuri v. Jubbar AH (4). 

The Subordinate Judge has misdirected 

• 

(3) 3 C. VV', N. 21 (18B8). 

(i) 6 0. W. N, 881 (1D0:^>. 


himself in holding that “ recognition as 
tenant means mutation of names.” 
Mutation of names is'lnot the only 
means of recognition of the purchaser 
by the landlord. In the recent Privy 
Council case Naba Kumari Debi v. 
Bthari Lai Sen (6), it was held that 
there was a sufficient recognition of the 
transferee as tenant although the rent 
receipts did not describe the transferee 
as tenant but described the rent paid 
as rent of the bolding and the person 
paying as occupier of the bolding and 
as paying on her own account (p. 908). 
So long as the tenant does not pay the 
selami, the landlord may not effect a 
mutation of names, but this would not • 
affect the usage, of transferability. 

The High Court can go into the ques¬ 
tion of the sufficiency or otherwise of 
the evidence necessary to establish a 
usage. Kakarla Abbayya v. Raja Ven¬ 
kata Papayaa (6). 

Babu Ram Chandra Majumdar (with 
him Babu D. N. Bigchi) for the Kea* 
pondent was not called on to replj on 
this point. . 

The JoDQMENT or THE CuDRT was as 
follows :— 

This is an appeal in a suit brought 
by a landlord to eject the purchaser of 
an occupancy bolding on the ground that 
such holdings are not transferable by 
custom. It seems that the defence was 
a twofold one. The Defendant first 
pleaded that the occupancy holding was 
transferable by custom, without the con¬ 
sent of the landlord. Then she raised 
a special plea, namely, that the purchase 
(5) U C.W. N. 866: a. c. I. L. R. 34 
Cal, 903 (1907). 

(S) 1. L. K. 'i9 Mad. 24 (1B05). 
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had bpen made with the consent of the 
Plaintiff’s father, and further, that the 
Plaintiff himself, having learnt all the 
facts, ordered his agent to grant a rokn 
to the Defendant after having received 
rent from her. The Plaintiff’s suit, 
therefore, it was pleaded, was barred by 
estoppel. 

The Munsif framed issues with regard 
to both these defences. The 4th Issue 
was;—“Is occupancy right transferable 
by local custom and >isage?’’ and the 
5th Issue was “Is the Plaintiff estopped- 
from disputing the title of the Defendant 
No. 1 ?” lie decided both these issues 
in favour of the Defendant, and dismissed 
^the suit. The landlord appealed to the 
Si’.bordinate Judge, who entered only 
into the question of the transferability 
of the holding. He said;—“The ques¬ 
tion for consideration in this appeal is 
whether the existence of the alleged cue. 
tom or local usage has been established 
by evidence ; ” and he decided against the 
Defendant and so he decreed the suit, 

The Defendant No. 1 now appeals to 
us and urges,, first, that the Subordinate 
Judge has overlooked the decision of the 
5th Issue, and that the Munsif had 
dismissed the suit on both grounds ; 
and, secondly, that the subordinate Judge 
was wrong In holding that the transfer¬ 
ability of occupancy rights has not been 
established and has taken a wrong view 
of the evidence necessary to prove such 
custom or usage. 

We think that the first of these grounds 
must prevail. It is clear that the appeal 
should not have succeeded before the 
Subordinate Judge, unless ho displaced 
the findings of the Munsif on both the 
5th as well au lUu lih Issue. He has 


not done so; and'the oa^e must therefore 
go bsick to him to decide the 5th Iss^. 

The learned pleader for the Appellant 
has argued at very great length as to 
the evidence necessary to establish the 
transferability ol^^ occupancy holdings; 
and he has contended, with great in¬ 
genuity, th^t the Subordinate Judge has 
taken a jvrong view of the nature of the 
eviden;;e necessary to establish this fact. 
We, however, see no reason to suppose 
that the Subordinate Judge is wrong on 
this point; and we can, therefore, only 
remand the case to the lower Appdilato 
Court for a decision on the 6th issue 
which we accordingly dq The costs will 
abide the result. 

Case lemanded. 


[CIVIL appellaIte jurisdiction.] 

Appeal from Order ’ 

No. 270 OF 1906. 

Saubendra Mohan 
Tagore, Judgment- 
debtor, Appellant, 

V. 

lIuRRUK Chand and 
others. Decree-holders, 
Respondents. 

•fc II 

Cii'd I’roceditre Code {Act XIV of 1882), 
sec. 287, cl. (o)— Execution^ sate — Sale-pro- 
clamatioH—Statement of value—Enquiry as 
to approximate x>alue when to he made. 

It cannot be laid down generally that 
in no case should any enquiry he made 
as to the value of judgment-debtor's pro¬ 
perty to he sold before issuing the sale- 
proclamation. 

Kashi Pbrbhad Sinqh v. Jauuna Per- 

« 

SHAD Sahu (1) commented on. 


WOODROFFE, J. ‘ 

Holmwood, j. 
1907. 

24, June. 


(1) I. L. H. yl Cal. 022 (1004). 
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When the decree-holdm- stated the value 
o/^tt propet ty to be Rs. 16,000, but^ the 
judgment-debtor objected that the value 
was Rs, 1,80,000, and the Court adopted 
the fotmer valuation without any inquit y. 

Held— That in the face of the dis' 
crepancy in the value^as stated by the 
decree holder on the one hand and the 
judgment-debtor on the otkt^, an enquity 
as to the approximate value o/Nie pro¬ 
perty was obviously necessary and mould 
be held. 

This was an appeal preferred on the 
3rd July 1906, against an order of 
Babu Dnrga Charan Sen, Subordinate 
Judge of Zillah Qankura, dated the 10th 
of Aprd and 24tb of May 1906. 

T|)e facts of the case will appear from 
the order of the Subordinate Judge which 
was as follows :— • * 

"This is an application made by the 
judgment-debtor with regard to certain 
alleged defects found in the sale-pro¬ 
clamation ordered to be issued. It Is 
urged that the description of the pro¬ 
perty as given In the sale-proclamation 
is not what it is in the decree ; secondly, 
that certain mortgages as Incumbrances 
have not been notified as required to be 
fHIno'by cl.“6^ Reo.^87, Civil Procedure 
Code; thirdly, that the valuation has 
been give onljt as ^s. 15,000 (fifteen 
thousand) while its value would be more 
than a lac. 

" With regard to the first objection, the 
learned pleader for decreetholders con¬ 
tends that there has really been no 
deviation from the description as given 
in the decree, but that a few words only 
have been added with a view to give a 
clear idea to the intending purchaser. 
I do not think this can be allowed. 


The description as given in the piaint 
and for the matter of that in the decree 
should be strictly followed. If the 
decree-holder finds that the decree does 
not contain the exact description as in 
the plaint, his remedy lies in applying 
for amending the decree, but I do not 
think decree-holder can bo allowed to 
deviate from the description of the pro¬ 
perty as found In the decree. 

« 

"With regard to the alleged incum¬ 
brances, the learned pleader for decree- 
holder contends that in the original case 
he made all parties to the case about 
whom he could know that they had any 
incumbrance; that as to the several in¬ 
cumbrances now asked to be notified it ia . 
not known if the liabilities are Still in 
existence or, *10 other words, if these 
have not been already satisfied. It 
also urged that as in a mortgage 
decree a special procedure’ is to be fol¬ 
lowed under the Transfer of Property 
Act, sec. 287, Civil Procedure Code, does 
not apply and as suflh the decree-holder 
is not bound to mention in the sale-noti¬ 
fication anything about these so-called 
mortgages as incumbrances. Now under 
Circular Order No. 13, of 27th April 
1892, sec. 287, Civil Procedure Code, 
has been made applicable to applications 
for execution in cases of mortgage decree, 
and as such I cannot Ignore the provi¬ 
sions of sec. 2^7, cl. (c). Civil Procedure 
Code, The judgment-debtor must adduce 
evidence within a week to shew that the 
alleged Incumbrances are stiil due and 
have not been satisfied, after which neces¬ 
sary order will be passed on this point. 
As for the value, I do not think at this 
stage I can ask the decree-holder to put 
such value on the property m the judg- 
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ment-debtor may consider proper. 17 th 
April be fixed.” 

Against this order the judgment-debtor 
appealed to the High Court. 

Babu$ Lai Mohan Dots and Nunda 
Lai Banerjee for the Appellant. 

Mr. K. N. Chaudhnri and Babu Suren- 
dr a Nath Ghoshal for the Respondents. 

The JODQMENT OF THE CoUBT was as 
follows;— 

WooDBOFFB, J.—Sec. 287, ol. (c) of the 
Civil Procedure Code requires that the 
sale-proclamation should state “ every 
other thing which the Court considers 
material for tiie purchaser to know in 
order to judge of the nature and value of 
the property ” to be sold. Whether this 
clause rquires that the vaipe should be 
stated in all cases or not, the Court has, 
in the present instance, elected to state 
the value in. the sale-proclamation and 
has thus considered that element to be 
a- material one. If in the opinion of the 
Court it is material,. the value must be 
stated with approximate accuracy. For 
that* purpose, it may be and in some 
oases it will be necessary for the Court 
to make an enquiry in order to ascer¬ 
tain what the value of the property really 
is, and this will be necessary In such a 
case as the present one, where there is 
conflict between the value placed on the 
property by the judgment-creditor and 
that by the judgment-debtor. In the 
present instance there is a very great 
discrepancy. The value as stated by .the 
judgment-creditor is Rs. 15,000 and that 
put upon the property by the judgment- 
debtor is Rs. 1,50,000. It appears to 
me obvious that in order to ascertain 
which of these statements Is true, some 


enquiry must b<^ made by the Cour^ 
settling the sale-\)roolamation. I^^he 
present proceedings, no such enqui/y has 
been made. The learned Judge dealing 
with the question of value says this: 
■" As for the value, I do not think at this 
stage I can ask ^he decree-holder to put 
such value on the property as the judg- 
ment-debtcB- ,may consider proper." In 
other 'T Ords, be accepts the value given 
by t^!e decree-holder without enquiry, 
and refused an enquiry Into the accu¬ 
racy of the valuation given by the judg¬ 
ment-debtor. In this, I thlit*k, he was 
clearly wrong. Our attention has been 
drawn to the case of Kashi Per shad 
Singh v. Jamuna Pertfiad Sahu (1). If 
that case intended to lay down what 
is stated in the head-note, I am uifable 
to agree with Jit. However that may be, 
this decision is not in my opinion bind¬ 
ing upon us. The passages relied •upon 
are obiter dictum. The learned Judges 
in that case in dealing with the question 
of value say ; J‘lt (the lower Court) has 
allowed only ten years’ purchase, because 
the property is subject to the mortgage 
charge for the loan of Rs. 3,25,000 the 
principal of the debt, and for future in¬ 
terest on the Defendant. We considq^' 
that in the circumsUitaces the Court could 
not have estimated the value at any higher 
rate.” That as a fiA^Ing 6f fact conclud* 
ed the appeal, and the observations of 
the learned Judges referred to were un¬ 
necessary. 

For these 'reasons I consider that the 
appeal should be decreed and the tcase 
remitted to the Subordinate Judge with 
directions to make such enquiry as he 
may consider neceesary for the purpose 

(1) I. L. B. 31 Cal. 922 (1904 



Vot. xii.] 


THB CALCUTTA WEEKLY NOTES. 


545 


Sadrbndba Mohan Tagors v. Hobbuk Ghand. • 

^dl^Boertalnine the apprcKlmate value of [CIVIL APPELLATE JUBISDIOTION.] 


Nll^oertalning the apprctclmate value of 
the 'pfoperty which la- to be sold and 
such \^e should be stated in the sale* 
proolamaMOB, 

The costs of this appeal will abide the 
result—hearing fee, five ^old moburs. 

Let the record be s6nt down as early 
as possible. 

rioLMWOOD, J.—I woul(J^(fecree this 
appeal and remand the case to the'lSubor- 
dlnate Judge for enquiry into tins ap¬ 
proximate value of the property on the 
short ground that the discrepancy in the 
value, as given by the decree-holder and 
that given by the judgment-debtor la ao 

patent that it primd facie necessitated 

« 

and enquiry; when such a discrepancy 
appears on the face of the sale-proclama¬ 
tion, it la certainly the duty of the Court 
to ascertain approxlnyitely • the correct 


Applioations fob leave to Appeal to 
His Majesty in Council. 

Nos. 1 AND 2 op 1908. 


Maclean, C. J. 
Doss, J. 

1905, 

25, February, 


Ananda Gopal Gobbain 
and ors., •Defendants, 

• Petitioners, 


1905, Nappob Chandra Pal 

25, February, Chowdhdry and ors., 

Plaintiffs, Opposite 
Party. 

Civil Procedure Code {Act XIV of 1882), 
sec. 595 —“ Fined decree "—Order of remand 
—Suit to annul incumbrances—Bengal Ten¬ 
ancy Act (VIII of 1885),\ sec. 167 — Notice — 
Dismissal of suit on the ground of non-servie% , 
of notice—Appellate Court holding service 
proved and remahditig case. 

Where a suit to annul incumbrances 


value for the benefit of the intending 
purchasers. I do not understand that 
this Court in Kashi Pershad Singh v. 
Jamuna Pershad Sahu (1), intended 
to lay down that in no case should 
any enquiry be made before issuing 
the sale-proclamatlonn. In any case, as 
is pointed out by my learned brother, 
their observations on that point were 
hwt^cessarjfcior ttie decision of the case 
before them. It seems to me that the 
enquiry which has been ordered by the 
Subordinate Judge *into the existing in¬ 
cumbrances necessarily involves an ap¬ 
proximate finding as to the saleable 
value of the property; and I can, there¬ 
fore, see no reason why the value should 
not ^e ascertained by the Subordinate 
Judge. I, therefore, agree in the order 
passed. 

N. G. Appeal allowed. 


by the purchaser of a putni at a sale for 
its own arrears was dismissed by the 
Subordinate Judge on the ground that the 
Plaintiff had failed to prove the service 
of notices under sec. 167, Bengal Tenancy 
Act, but the High Court on appeal held 
that the service of notices was proved and 
remanded the suit for the trial of the other 
issues in the ease ; 

Held— That though the order of the 
High Court was in form an order of re¬ 
mand, it finally decided the catdinal point 
in the case, viz., whether the notices were 
properly served or not. The order was 
therefore a "final decree" within the 
meaning of sec. 696 of the Civil Pro¬ 
cedure Code. 

Saiyid Muzhab Hosbain V. Bodha 
Bibi (1), Rohimbhoy Halibbhoy «. C. A, 
Tubneb (2) referred to. 

(1) I. L. R. 17 All. 113 (1694) 


(2) 1. L. R. 16 Bom. 156 (1800). 
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(1) I. L. R. 31 Oal. 922 (1904). 
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Ananda Gopal Gossain V. Naffor Chandra Pal Chowdhury. 


This was an application ^.^ied by the 
above named applicants on the 8th of 
January 1908, for a certificate for leave 
to appeal to Ilis Majesty in Council, 
against the judgments and decrees of 
the Court, dated the 28th of August 
1907, passetf in Appeals from Original 
Decrees Nos 427 and 450 of 1905, by 
Ilamplni and Sharfuddin, JJ , reversing 
the decrees of Ikbu Bhagabati Charaii 
Mitra, Subordinate Jirdge of Zillah Nadia, 
dated the Slst of July 1905. 

The facts of the case are as follows :— 

The Plaintiffs who were the purchasers 
of a putnt, which was sold for its own 
arrears, alleged that they had applied 
for the issue of notices under the pro- 
'visious of sec. 167 of the Bengal Tenancy 
Act for the annulment of 'oertain incum¬ 
brances held by ^he Defendants; that 
the notices were duly iiftued f>y the 
Collector; that llio incumbrances l>eld 
by the Defendants therefore came to an 
end and that the Defendants were con¬ 
sequently no longgr entitled to occupy 
the land. The Plaintiffs accordingly 
brought these suits for ihts possession 
and mesne profits. 

The Subordinate Judge dismissed the 
Plaintiffs’ suits. He held that the suits 
were defective for non-joinder and mis- 
jo-nder of parties; and also that the 
Plaintiffs failed to prove the service of 
the Jiotlces issued under sec. 167, Bengal 
Tenancy Act. * • 

The Plaintiffs appealed to the H'gh 
Court and on their behalf it was con¬ 
tended (1) that the notices were duly 
issued and served and (2) that the suits 
were not bad for non-joinder or mis¬ 
joinder of parties. 

Dll the first point, the H'gh Court 


(Rampini and Sharfuddin, JJ.) obsery^'d 
that the Plaintiffs undoubtedly/' had 
applied to the Collector for th^issue of 
notices under sec, 167. The Collector 
had also ordered the issue and service 
' of these notices. It was his duty, not 
the Plaintiffs’ to 'serve them. The Plain¬ 
tiffs were no doubt, bound to prove 
the actuai^.ervice of notices, but their 
Lordslfips thought that the Subordinate 
Judg/ wis wrong in disbelieving the 
evidence of service that had been given 
and in not giving due weight to the 
fact that the witnesses were speaking 
of events which took place in the ordi¬ 
nary routine of business four years 
previously, of which they could not, in 
the ordinary course of nature, have a 
vivid recollection. In their Lordships’ 
opinion therek was good evidence of service 
of notices. 

On tlie question of misjoinder and 
nonjoinder of parties, their Lordships 
observed that no suit was liable to 
be dismissed for misjoinder of parties. 
In suit No. 239 Appellants’ counsel 
having given up all the Defendants 
except Rajabala it was ordered that 
the suit be remanded for the decision 
of other issues, , 

III suit No. 240 the oiilj^ defect alleged 
wss that a lady uam'ed Nithoranoni had 
not been made a party. Their Lordships 
directed that slie be made a party in 
the suit remanded for the trial of the 
remaining issues. 

Against the decrees of the High Court, 
tlie present applications for leave to 
appeal to H is Majesty in Council were 
preferred. 

£a//7i Satat Chan'^ta Khan for the 
Petitioners. 
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’liS^ANOA Gopal Gossain y . Naffor Chandra Pal Chowo^ory. 
Nath Bose for the 


Balm Amarendra 
Opposi^Party. 


deli- 


The Jddqment of the Court was 
vered by 

Maclean, C. J.—This' is aa applioatlon 
for a certificate that the case is a fit and 
proper one for appeal to'^M^s Majesty 
In Council. ^ 

The suit was one under sec. 967 of 
the Bengal Tenancy Act and the object of 
It was to annul certain encumbrances by 
giving notice under sec. 167 of the Act. 

The cardinal point in the suit warn 
whether the notice was properly served. 
The Subordinate Judge found that it was 
not, and dismissed the suit. This Court 
took an opposite view and held that 
notice had been properly •served and 
remanded the case to be tried out on 
the otiSer issues. An application is now 
made for leave to appeal to His Majesty 
in Council from the decision of this 
Court and the only question is whether 
the order passed by this Court is a final 
decree within the meaning of sec. 595 of 
the Code of Civil Procedure. On the 
face It purports to be only an order of 
r*eTHSd3,' ^juestion whether the 

notice was properly served or not is, as 
I have said, the cardinal point in the 
case. If the view taken by the Subordi¬ 
nate Judge is correct then there is an 
end of the suit, and the decree, there¬ 
fore, was final, and the Petitioner con¬ 
tends that this is a final decree, because, 
If uoflce was not properly served, the 
suit must fail, and the Defendant is 
released from further liability. He says 
he Is entitled to ha\e that question 
decided by the Judicial Committee. I 
think bis contention must prevail. 


The case appears to be governed in 
principle by the judgment of the Judicial 
Committee, in the case of Saiyid Mvzhar 
Ilossain v. Bodha Bibi (1) and of 
Rohimbhoy Halibbhoy v. C. A. Turner 
(2). No question ^^'ises as to value and 
the decree against which it is sought to 
appeal is one of reversal. 

I think therefore that a certificate 
must be granted. This order will also 
govern the application for leave to appeal 
to His Majesty in Council No. 2 of 
1908. 

N. G. Certificate granted. 

[CIVIL APPELLATE JURISDICTION.] 

Ari'E^L FROM Order 

1907. 


SlKPHEN, J. 
Holmwood, j. 
1908. 

17, February. 


No*. 86 OF 

Mahadhv Mohanta 
Defendant, Appellant, 


V. 


Boloram Uogain, Plain¬ 
tiff, Respondent. 

Animal, wild — Elephant—Escape and re¬ 
capture—Property of original owner when 
ceases. * 

An elephant after having been for a 
long time in a state of doytestication 
strayed from its oioner but was recaptmed 
by another person and resumed its domestic 
habits on being recaptured; 

Held— That this was conclusive proof 
that the animal was not wild and that the 
owner’s property in it never ceased. 

Whether in any case an elephant which 
escaped from a life of domestication was 
wild or not must be decided upon the cir¬ 
cumstances of the case. One test is the 
animus revertendi, and another, whether 

(1) I L, R. 17 All. 113 (1894). 

(2) I. L. R. ID Bom. 155 (1890). 
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on recapture the animal had or had not 
to be treated as a wild animal. 

Chttun Chorn Dab v. The Collector 
OF Sylhbt (1), Peal v. Scott Campbell 
(2) considered, , 

Appeal preferred fin the 5th of March 
1907, agalnat the decree of Mr. W. B. 
Brown, Judge of the Assam Valley Dis¬ 
tricts, dated the 20th.of November 1906, 
modifying that of the Subordinate Judge 
of Slbsagar, dated the 9bh of June 1906 
and remanding the case to that Court to 
come to a oouclusion as to damages. 

The facts of the case are as follows :— 

The Plaintiff sued the Defendant for 
•recovery of possession of an elephant. 
His case was that the ^lephant was a 
tame one and had ^belonged to him for 
20 years. As the custopa is In Assam 
it was regularly turned Into the jungle 
to graze with the legs hobbled. It dis¬ 
appeared from the jungle on 11th Sep¬ 
tember 1903. Search was made for It, 
but it could not be found. In January 
19Q4 lb was caught In a stockade 10 or 
12 miles avreiy by Defendants who were 
lessees of an elephant catching mehal from 

the Government, Plaintiff" now sued to 

% 

recover the same from Defendants. 

The Identity of the animal having been 
proved by evidence the question arose 
whether Plaintiff'S ownership of the 
animal continued after Hi had strayed 
from his keeping In September 1903, On 
this point, the Subordinate Judge found 
agalust the Defendant being of opinion 
that the case was governed by Chytun 
Churn Dae v. The Collector of Sylhet (1). 

On appeal the Judge of the Assam 
Valley Districts reversed the finding of 
(1) ‘.^1 W R. 7.5 (1873). 

■ # (2) 3 C. L. R. 516. 


the ^Subordinate Judge on this point" He 
observed:—“Although the dootXnes of 
the jurists may be somewhat against 
my view, I think I must hold that an 
'elephant which l^s been thoroughly tam¬ 
ed and domesticated for a long number 
of years, like the one In suit, becomes 
a tame arj^.lal and that the owner’s pro- 
perty/^n it continues although it may 
be l/st and recaptured, provided that Its 
identity can be clearly established. If 
the opposite view were to prevail, the 
practical consequence would be .disas¬ 
trous. Elephants are constantly getting 
lost and are recaptured by their owners 
after a time. If an elephant becomes a 

t 

wild animal as soon as it goes out of 
sight, as Justinian says, or as soon as 
the ow'iier •ceaseji Instant pursuit, as 
Blackstone puts It, then he has no 
right to recapture it; for the Elephant 
Preservation Act VI of 1879 makes 
It an offence to capture^a wild elephant 
without a Hcease, When elephant catch¬ 
ing operations are going on, it would 
be an easy matter for the mahalder’s 
men to drive Into their stockades tamo 
animals which had been let loose in 
the jungle to graze, “it'would 

• “W • 

be highly Inequitable to destroy the 
security of property Iq. such valuable 
animals without cogent reasons, t.e., 
strong authority.” He accordingly found 
in favour of the Plaintiff. He was of 
opinion however that the Defendants were 
entitled to compensation for their trou¬ 
ble In catching the animal as provided In 
sec. 168, Contract Act and sent the case 
to the lower Court for assessing compen¬ 
sation to be paid ,to Defendants by the 
Plaintiff. 

Against this order the Defendant No. 
2 appealed. 
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” ',hu Monmohan lAtU for the Appel- 


No one appeared for the Respondent. 


The JoDOMENT OF THE CoaRT waS {Js 
follows:— 

This Is an appeal against the order of 
the District Judge of tht«^*88am Valley 
Districts by which be remits tti'i case to 
the lower Court for that Court No come 
to a conclusion as to damages. 

The question at issue is whether the 
PlaintlfiFis entitled to an elephant who 
strayed from him in the month of Sep¬ 
tember 1903 and who was captured by 
the servants of the Government Mebal 
in the ensuing January. Ic is sought to 
withstand bis claim on the ground that 
the elephant at the ^ime of his capture 
was a wild animal in whom the Plaintiff 
had* lost all rights of property. There 
is no doubt that the law of this country 
as derived from the Justinian Institutes 
and as recognised in England is that, 
when a wild animal has escaped from 
captivity and pursuit of him has been 
given up, the property which a man for¬ 
merly may have had in him ceases, and 

"TrBecdDffe5j*epi;i^to any one else to re- 

• * * 

duce the animal tc his possession, when 
it will from the time become his pro- 
perty. 

The question we have to decide is 
whether the elephant in this case was a • 
wild animal. Now it is contended on 
behalf of the Defendant that all elephants 
are from the nature of.Jthe case wild 
animals, because we may take it as a 
general rule that all elephants are born 
in a state of wlldfless. Two authorities 
have been quoted to us to support this 
contention. One is the case of Chytun 
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Churn Dai v. Tht Collector of Sylhet (1)) 
where a passage in Stephen’s Commen¬ 
tary reproducing the law as laid down 
by Justinian is applied to the case of an 
elephant who had escaped from the con¬ 
trol of bis master. Thfs part of the 
judgment is entirely obiter, as the case 
was decided against the Plalntiflf on the 
question of identity, and the point of 
law raised was not entirely answered by 
the part of the judgment to which we 
have referred. 

The question again came before this 
Court in the case of Peal v. Scott Camp‘ 
bell (2), where the elephant escaped from 
bis former master and was captured by 
some one else. The case there ilal 
decreed in f^our of the Defendant. The 
facts as related in the judgment of the 
Court are, athat the animal in question 
escaped from the master’s premises, or 
from the place where it bad been left 
to graze in company with other elephants 
which were wild, and not merely did not 
return to its master but kept aloof from 
any habitation of man and resumed un¬ 
mistakably the wild babbits which had 
been familiar to it before its capture J 
and after recapture bad to be treated 
precisely in the same manner as other 
wild elephants. 

Applying the law as laid down in these 
authorities to the* present case we are 
of opinion ‘that the wllduesB of an ele¬ 
phant who has escaped from a life of 
domestication must in every case depend 
upon the clroumstanoes. One test of 
wildness Is supplied by Justinian being 
followed by subsequent authorities and 
this is called animui revertendi. If the 

(1) 21 W. R. 76 (1873). 

(2) 3 C. L. R 616. 
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animal has gone away and may be sup¬ 
posed to be likely to return to a state 
of captivity it is obviously not wild. But 
there may be other tests of Its wildness 
and one is suggested by the case of Ptal 
T. Scott Campbell (1), and is this* that 
supposing the animal is* recaptured, has 
it or has it not to be treated like a wild 
animal 1 In this case the elephant had 
apparently been in a state of domestica¬ 
tion for a long time, and it appears from 
the judgment that it resumed its domes¬ 
tic habits on being recaptured. This 
seems to us to be a conclusive proof that 
it was not wild and that the property 
In it had never ceased under the general 
Itivf relating to wild animals. 

There is one other mattar which goes 
a long way in opposition to the conclu¬ 
sion we are asked to adoptithat all ele¬ 
phants are wild, and that is the Act for 
the preservation of wild elephants No. 
VI of 187‘J. This applies to wild ele¬ 
phants and makes it an offence to capture 
any such elephant. It also repeals cer¬ 
tain BQCtious of the Indian Forests Act 
which applied only to elephants. This 
makes it obvious that the Act contem¬ 
plates the existence of tame elephant, and 
whereas it makes an offence to capture 
wild elephants it contemplates and does 
not affect the recapture of tame elephant 
apparently by their orl|lnal owners. 

The result is that we hold that the 
eiephant in this case was not a wild 
animal, that the property in him of the 
Plaintiff had not come to an end when 
he was captured by the offiGlals of the 
Mehal, and that the learned Judge’s order 
to have the case remitted to the lower 
Court for compensation under sec. 168 



of the Indian Contrict Aol was a proper 
and suitable order. y 

The appeal therefore is dlsmlsced. We 
make no order as to costs. 


N. G. 


S 


Appeal dmnitsed. 


[CIVIL APPELLATE JURISDICTION.] 
ArpmIl from Order 
229 OF 1906. 


Maclea' 
Doss, J. 
1908. 


/ No. 22 

I, a j. ] 


Raja Pramada Nath 
Ray and ors.. Decree- 
holders, Appellants, 


Heard, 

2% February. Shebait Purno Chan- 
Judgment, dra R®y, Judgment- 

20, March.J debtor, Responcisnt. 


Shebait, trespass by—Mesne profits, liability 
of idol for —Shebait’a position — Representa¬ 
tion of idol. * • 


While a decree for mesne profits, i^ol- 
lowing a previous decree for recovery of 
possession of immoveable property, was 
passed against one P who was described 
therein as " Shebait P," 

Held —That the decree should be taken 
as made against the idol the suit having 
been defended on behalf of the idol and 
for its benefit. __ — • 

The position of a 8he1)alb as represent¬ 
ing an idol discussed. 

This was an appeal against the order 
of Babu Dina Nath Sirkar, third Subor- 
•dlnate Judge of Hooghly, dated the 2nd 
of March 1906. 

The facts of the case are as follows :_ 

On the 18th March 1882, the prede¬ 
cessor in title of the Appellants pur¬ 
chased at a sale held in execution of a 
mortgage-decree obtained against the Res¬ 
pondent an 8 as. share of Lob Klsmab 
Mahomed Amlnpur, save and except cer- 
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^in debutter lands, th« area whereof was 
specified in the mortguge and sale certlB- 
cate.\The decree-holders obtained pos¬ 
session ^ the major portion of the 
property but were prevented by the 
judgment-debtor from, obtaining posses¬ 
sion of some lands which according to 
the decree-holders were, included within 
their purchase. They theft'^ore brought 
suit No. 13 of 1894 In the Ciourt of 
the third Subordinate Judge of Hjoghly, 
on 15bh March 1894, against the Res¬ 
pondent, Purno Chandra Roy, describing 
bin^ in their plaint as the “ son of 
the fate Hurish Chandra Roy, inhabitant 
of Sheorafull, Pergunnah Boro, Chowki 
Seram^ur, District Iloogbly.” In the 
plaint It was alleged that the properties in 
suit were the mal lands of Lot Mahomed 
Amlnpiir, that they, wer» the auction- 
purchased property of R-tja Proniotho 
Nath*Kay, tiiat tlie Defendant was " hold¬ 
ing wrongful possession on the pretext 
of the same being debuite},” that the 
said plea was wholly without foundation • 
and the Plaintiffs prayed that the Court 
might be pleased “ to award possession 
to the Plaintiffs of (he properties by 
ejecting the Defendant from possession 
“ttTWSbP.' Plaintiffs also asked for 

mesne prohts for three years before 
the institution of llie suit and from 
after the instituTToii of the suit up to 
the time of recovery of possession, lu 
his written statement, the Defendant, 
who signed his name as " shebait Purno 
Chandra Roy,” stated that tlie properties 
in IBehedules (ki) and (ga) of the plaint 
formed part of "valid rent-free debulter 
land confirmed by the authorities ” and 
“ set apart for the|performance of the sheba 
pf the idols couseerftted by his ancestors;” 


slnfce a very long time, the ex¬ 
penses of the daily sheba and those of 
the occasional festivals of the idols were 
being defrayed 'from the income of 
the said lands, and the Defendant and 
his predecessors were in^ possession as 
shebaits of the valid rent-free debutter 
properties claimed, and the rente of the 
said properties were never realised 
along with those of mal lands.” With 
regard to the lauds in Sch. {kha) he 
admitted they were mal lands of Lot 
Mahomed Aminpur. The Subordinate 
Judge found that 60 bighas of land to 
the west of the Railway line were the 
debutter property of the idol Sarboman- 
gala, that ten annas share of Bally Hat 
was the debutter property of the Idol 
Ramslta of IJihadrakali. As regards the 
remaining lands whifih were alleged to be 
the debuttet f)roperty of the idol Nistarini 
he held that all except 25 bigbss of hat 
Sheorafull were mal lands. He accord- 
ingly gave the Plaintiffs a decree for re¬ 
covery of poBsesslon.of the properties ad¬ 
judged to be the mal lands of Lot Maho¬ 
med Aminpur and for "mesne profits of 
the lands decreed, the same to be deter¬ 
mined in execution proceedings.” On 
appeal to the High Court the decree of 
the Subordinate Judge was affirmed with 
slight modifications which are not now 
material. Subsequently, in execution case 
No. 86 of 1903, the decree-holders applied 
•for the determination of the wasilut for 
" tliree years next before the date of the 
institution of the suit on 15th March 
1894 up to the date of recovery of pos¬ 
session on 23rd December 1896 ” and the 
Court made a decree on the Ist of May 
1905 directing that "the nett wasilut 
. . . be determined to be Rs. 27,710-6-6 
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including Interest and the deowe holders 
do realise the said sum and the costs 
in the suit amounting to Rs. 4,757-1-0, 
making a total of Rs. 32,467-7-6 with 
interest thereon at the rate of 1 per cent, 
per annum from this date to the date of 
realisation thereof from the judgment- 
debtor.” In the cause title as set out on 
the top of the decree, the judgment- 
debtor was described as “ Shebait Purno 
Chandra Roy, son of the late Hurish 
Chandra Roy, inhabitant of Sheorafull, 

(fee., at present of Gobind Sen’s Lane 
in Calcutta.” 

On the Slst May 1905 the decree- 
holders made the present application for 
execution of this decree for mesne pro- 
*fit8 by the sale of the properties which 
were declared in the suh' to be the 
debuUer property of the idol Nistarinl. In 
the alternative the decree-hdiders prayed 
for the appointment of a receiver of the 
attached properties and the realisation 
of the decretal amount out of the rents 
and profits. 

The application was opposed by Purno 
Chandra Roy inter alia on the ground 
that the decree was not a decree against 
the Goddess Nistarinl and her properties 
were not liable to sale In execution of the 
decree. 

The Subordinate Judge upheld the 
judgment-debtor’s objection and dismissed 
the application. His order on the appli¬ 
cation was in the following terms :— 

The judgment-debtor, Puma Chandra Roy, 
objects that as the Original Suit No. 13 of 1894 
was brought against him in his personal capacity, 
the ddottar of idol Nistarini cannot be attached 
and sold in the execution of the decree passed 
in the said suit. The learned Vakil for the 
decree-holder contends that in the decree the 
judgment-debtor being described as skebait Puma 


Chandra Roy, the oVjectlon cannot be enter^ 
tained in the cxecutfpn proceeding. Now Mt 
appear^ from the pleading.? in the suit /lat it 
was brought against Puma Chandra in hia 
personal capacity, but that contending in liis 
written defence that he held possession of the 
lands claimed as nkeba^t of the several idols to 
whoso benefit tlicy 'had been endowed by his 
predecessors he verified and, signed his written 
statement as Puma Chandra Roy, and 

that accord’;igly in the decree he was described 
as ‘‘aheUdi,” It further appears that in the 
written 'statement there was no mention at 
all of the idol Nistaiini, but that on the 
other liaud, it was said that the lands in claim 
bad been dedicated to several idols In , the 
judgment iiowever it was observed that 25 bighaa 

A 

out of the disputed land, had formed the de- 
botkir of Nistarini and 60 bighas, the dcboWir 
of Sarbamangala Thakrani. All that may there¬ 
fore bo found is that the judgment-debtor Puma 
Chandra Roy claimed to be the ahcbail of idol 
Nistarini, a.s also of other idols. Likewise it 
may be pre.suined that the profits of the decreed 
land.s went into hi.s trc.asury as s/ifLu't ^of all 
those idols. The question therefore ts, can 
Nistarini alone be liable for tho.se profits which 
have been ascertained at Rs 35,000 odd. I 
am inclined to liqjd that she is not so liable. 
Under the circum.stauce* stated above, the decree 
is to be construed as a decree passed against 
Puma Chandra Roy in his personal capacity, 
iuspite of his being described in the decree as 
a skebuit, and tlii.s apparently nut on any motion ^ 
made by tlie Plaintiff ,,dec J^trOTuer, but on a 
mificouceplion on the part of the decree mohurir. 

The decree-holder’s pleader has then cited 
the case of Raid ShiMiT:^ J Dcbi v. Mathura- 
nalh Acharjya HO), but the Defendant of that 
ca.se was the shebait of a particular idol, and 
not of a numiter of idols as in the present case. 
It can therefore .scarcely be predicated that 
all the profits tor which the Plaintiff has obtain¬ 
ed a decree were appropriated to the sheba of 
Nistarini I do not consider it necessary to 
enter here into the more complicated question 
as to whether (he idol would lie liable for all 
the wrongful appropriation committed by the 
(lOj 5 W. R. 202. 
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jVj^ginont-debtor iij her yarae. Before selling 
away Jier dehottar and Cliereby extinguishing 
her sltyba and worship, it is certAinly incum¬ 
bent on tilv^ecree-holdcrs to determine the ex¬ 
tent of her liablitios. But far from doing any 
thing of the kind the application for executior^ 
is wholly silent as to why her property is sought 
to be followed. No doubt, a th(bait may be 
sued against on behalf of an idol, but then all 
the necessary material^ should.., be placed before 
the Court. As observed abovee. ^hat has not 
been done in the case ; and even if if" ^ere, the 
Court in execution eould not go behi\id the 
decree and follow the property of Nistarini when 
her name even was not mentioned in the plaint, 
written statement or decree. Accordingly the 
judgment-diflitor’s objection i.s allowed, the 
attachment removed and the execution Peti¬ 
tion dismissed. Judgment-debtor will get cofts 
with interest at 0 per cent. Pleader’s fee Rs. 60. 
The decree-holtJers appealed. 


Dr. Jiash Bekari Ohosh (with him Babus 
Tara Kishore Ghowdhuri and Braja 
Lnl Chuckeibutty) f«r tlft Appellants 
contended that the decree was against 
the judgment debtor as representing the 
idol Nistarini. It was against “ shebait 
Purno Chandra” and not against him 
personally. The plaint distinctly alleged 
that Purno Chandra held possession as 
shebait. Referred to para. 4 of the 
written statement of Purno Chandra and 
to the preliminary decree of the Sub- 
ifutf|f5*ahu (/..r Court and the decree 
for mesne profits now sought to be exe¬ 


cuted. 

Babu Baidyanath Dutt (with him 
Babus Divarka Nath Chucketbutty and 
Nugendra Nath Ghose) for the Respon¬ 
dent submitted tliat the Thakiir was no 
parLy^to the suit at all. In the plaint 
Purno Chandra himself is alleged to 
be the trespasser. He is stated to have 
set up debutter title as a mere pre¬ 
tence. What he, on the other hand, 
did In bis written statemept was to 


1 

set up the jus tertii of the Tbakur 
or rather several Thakurs. That would 
not make the third party whose title he 
set up, rightly or wrongly merely to 
screen his own possession, a party to the 
suit 80>aa to bind such third party by the 
decision in the ^It. It is the plaint 
from which the nature of the suit is to be 
gathered and not from the written state- 
men ^ No application was made In the 
suit to amend the plaint so as to make 
the Idol Nistarini a party. The Tbakur 
Nisiarini is mentioned for the first time 
in this present application for execution. 
The word shebait was used by Purno 
Chandra to signify that be was no longer 
Raja Purno Chandra but merely the 
shebait of Thakurs. Ic was simply des¬ 
criptive. Then the decree does not men¬ 
tion Purno ^haudra as shebait of Nis- 
tarini. He was shebait of several idols 
besides Nistarini. Refers to the written 
statement and the judgment of the High 
Court. Which of these Thakurs was the 
decree against f 

Mr. S. P. Sinha, following on the same 
side, submitted that the contention that 
the suit was against the idol and the 
decree was obtained against the idol was 
absurd. When a decree is sought to be 
obtained against the estate of a deceased 
person and the suit is for that purpose 
instituted against his Sxeoutor, the latter 

has to be described as executor to the 

• 

estate of such and such person, deceased. 
A decree against “so and so, executor,” 
simphciter, is nonsensical. It cannot be 
argued that such a decree binds all and 
sundry estates of which be happens to be 
executor. Here, in the plaint the De¬ 
fendant is not described as the shebait of 
Nistarini or indeed as shebait at all. 
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Supposing the suit was against the 
thebfiit as such, that fact only would not 
make the debutttr estate liable. A shebait 
is a trustee. His position is that of the 
manager of an infant heir. Prosanno 
Goomaree v. G^lab Chand (2). An^ obli¬ 
gation incurred by a Ifrustee even in the 
management of the trust estate does not 
bind the trust estate directly but only 
through the trustee’s .right to be indera- 
nihed out of the trust estate. T. E. 
Maddtn v. A. E. Bridge (11). That was 
a case of contractual obligation. Here 
the trust estate is sought to be made 
liable for the trespass of the shebait— 
which is a tort. If a trustee comndts 
•if tort in the reasonable management of 
the trust estate, he would no doubt be 
entitled to be indemnified and the person 
who recovers damages agait^t the trustee, 
may in such a case proceed against llie 
trust estate, Rayhould v. Tinner (.')). Rut 
is it at all conceivable that the shebau 
should have committed trespass in the 
reasonable and prudent management of 
the Idol’s estate 1 Then who knows what 
he did witli the profits ? At any rate, 
the question of his right to indemnity 
must bd tried before the debutter property 
can be macfe liable. It was never tried 
in this case, never even raised for trial. 
In Pti}sanno Goomaree v. Oolah Ghand{2), 
it was laid down 4liat debutter property 
can be made liable only after the neces¬ 
sary issues have been raised and deter¬ 
mined. This question cannot be gone 
into in p,xecutiou proceedings. This can 
be done only in a properly constituted 
suit against the lUhutter estate. 

(i!) T.. R '2 I. A 14r, (187.';). 

(:.) (1900) 1 ('!i. 109 
(11) : C. W. N. 9 (1904) 


Dr. Rash Behaii Qhosh in reply sub¬ 
mitted that suits can be brought or 
defended on behalf of an Ide’/ only 
by the shebait, Maharaja Jagadindra 
^ath Ray v. Hemanta Kumaii (1). No 
fresh suit is necescary for the determina¬ 
tion of the' question of indemnity and 
subrogation See. 244, G. P. C., is wide 
enough^rCce Prosonno Kumar Sanyal 
v. Kalf Das (12). 

The position of the shebait may be 
compared with that of a Hindu widow. 
A decree against the widow mav bind the 
estate. ' 

The Judgment of the Court was as 
follows 

Maclean, C. J.—I have read tHe j'udg- 

I 

merit about to be delivered by my learned 
colleague, an^ as hp has gone very fully 
into the matter and as our conclusion is 
the same, I propose to express my “views 
rather more shortly. 

The question raised on the appeal is 
whether the debutter property of the 
idol Nistarini can be attached and sold 
In execution of the decree passed in the 
present suit. The decree was passed 
for mesne profits for upwards of rupees 
thiry-five thousand, ,jJ«crTO-ubid../ 
contends that the judgment-debtor was 
sued as shebait of the idol, that he 
defended as shebait or''the id'd, and that 
the decree was passed against him a.s 
such shebait, and that the debulter pro¬ 
perty of the idol is consequently liable. 
In the decree tlie judgment-debtor is 
described as shebait Purno Chandra Roy, 
and the decree was tiiat the mesne profits 
siiould be realised from the judgment- 
(1) S C W. N. 809 : s. o. L. R. 31 f. 

A 203(1004). 

(12) I. L R. 19 Cal. 683. 
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^btor. The decree le dated the 10th of 
Aprf^905. • 

In hl^^rltten statement In the suit, 
dated the 9ih of July 1894, the Defend¬ 
ant is described as skebait ; and, his cast 
as shown in paragraph 4 Is that the lands 
which the Plaintiffs were claiming were 
not his lands, but the property 

of certain idols; and, he alieij'ed that 
" he and his predecessors were In’^posses- 
slon as shebaits of the valid rent-free 
debutter properties claimed.” It will thus 
be seen "that the Defendant was not set- 
ting up any right of his own, but was 
defending on behalf of the Idols and 
alleging that th*e property was the debut¬ 
ter pftiperty of those lands. Idols ran 
onfy be sued through the /.hebait. if 
the judgment-debtor pai^ the arnciuU, 
he would, seeing that he had defended 
the •suit on behalf of and for the benefit 
of the idol, be entitled to be Indemnified 
out of the Idols’ estate for the amount 
he so paid, his case being that it was the 
idol who was entitled to the property 
and to the mesne profits. If that be so 
and it looks as if such were the case, 
then the decree holder claims to stand 
'’boes^ of the skebait In respect of 
that right ft) Inateftinity as against the 
property of the idol. There can be no 
Other repres^Wfelfln of the idol In the 
present suit than through the present 
Defendant, the skebait, and in that view 
the idol must be taken to be before the 
Court. It Is clear from the pleadings 
that the question was whether the lands 
in dispute belonged to the Plaintiff or 
were the debutter property of the idol. 
In these circumstances I think that the 
order now appealed against must be taken 
to bo an order against the Defendant us 


skebait, and not in his personal capacity 
and that the property of the idol is 
liable to make good the claim for mesne 
profits, and consequently the appeal must 
be allowed with costs. 

Dolls, J.—The facts which raise the 
points in controversy are few and may be 
briefly stated. On the 18th March 1882 
the predecessors in title of the decree- 
holders purchased at a sale held in exe¬ 
cution of a mortgage decree against 
judgment-debtor Purno Chandra Hoy an 
eight annas share of Lot KIsmat Maho¬ 
med Aniinpur save and except a consi¬ 
derable quantify of debutter lands the 
area whereof was specified in the mort¬ 
gage and sale certificate i)at their exsct 
situation was undefined. Tbo decreo- 
holders obtained possession of the major 
{(ortinp of t^e property but were prevent¬ 
ed by »ho judgment debtor from obtain¬ 
ing possession of some Tands which ac¬ 
cording to them were included in their 
purchase. They therefore brought an 
action against the j*adgmont debtor Puma 
Chandra Roy to recover possession of 
those lands. Puma Chandra Roy put 
in his defence as skebait and asserted 
that the lands claimed were outside the 
decree holders’ purchase, thtit they were 
tlie debuller property of idols for whose 
worship they had been dedicated by their 
ancestors and tha* the expenses of the 
idols were defrayed out of their income. 
The Court below was of opinion that the 
allegation of the judgment debtor, Purno 
Chandra Roy, that sixty blghas were the 
debutter property of the idol Sarbamou- 
gala and that a ten annas share of Bally 
Hat was the debutter property of the 
idol Ramslta of Vadrakali was correct 
and accordingly dismissed the claim of 
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the decree-holders In respect of those 
lands. As regards the remaining lands 
which the judgment-debtor alleged was 
the debxiUei' property of the idol Nista- 
rlnl the Court below decreed the Plaintiff’s 
suit with the ^exception of 26 bighaa of 
Hat Seorafulll called tha lower hat which 
were found to be the debuttar of that 
Idol and In respect thereof the decree- 
holders’ claim was dismissed. On appeal, 
this Court affirmed the decree of the 
Court below with a slight modification 
to which it is unnecessary to advert. 
Then, on the Ist July 1903, the decree- 
holders brought an action against the 
judgment-debtor for mesne profits for 
the lands decreed to them In the previous 
action and on the 10th April 1906, ob¬ 
tained a decree for Rs. 32,^67 for mesne 
profits, inclusive of Interest and costs. 
In the decree Purno Chandra Roy is 
described aa "shebait Purno Chandra Roy, 
Defendant, judgment debtor ” and It 
directs that the decree-holders do realise 
the said sum from the judgment-debtor. 
In execution of this decree the decree- 
holders sought, to attach and sell the 
twenty five hlghas, which. In the previous 
action, had been found to be the debutter 
of the idol ‘Nlstarinl. The judgment- 
debtor bjeoted that the decree for 
mesne-profits had been passed against 
him in his personal .-capacity and that 
consequently the debutter lands could not 
be attached In execution thereof. The 
Court below has given effect to this 
contention. The decree-holders have ap¬ 
pealed and it has been contended on 
their behalf, first, that the decree for 
*10 profits Is against Purno Chandra 
^Js capacity of thehait and that 
DD ^ cau be executed against 


debutter lands; ifcondly^ that having 
regard to the circumstances under yTiich 
that decree was passed the deby*KY lands 
of the idol Nlstarinl can be attached 
afad sold Iti execution, and thirdly, that 
the evidence wMch the decree-holder 
offered to adduce In the Court below in 
order to prore that the mesne profits of 
the land 'HTeoreed to them had been 
appropriated for the purposes of the Idol 
Nlstarinl ought to have been taken. 

As regards the first contention it is 
clear from the description of Che judg¬ 
ment-debtor in the decree that it Is made 
against him in his character of shehnit. 
In the previous action for possession the 
judgment-debtor, who was then t'ne De¬ 
fendant, could not be styled as shetait 
in the plaint {is the decree-holders could 
only claim to recover possession on the 
footing that the lands were mal,'-i.e., 
non-debutter lands. It is only when the 
judgment-debtor In his written statement 
raised the defence that the lands were 
debutter and set up the title of certain 
idols In respect thereof and signed and 
verified his written statement as shehnit 
that he assumed the character of shebait 
and Indeed having regar d,. ta <-^tvg^rnR-t-- 
that debutter lands ^rtne Bad been ex¬ 
cluded from the decree-holders’ purchase 
this was the only pofi^lK^'.defence which 
was open to him in the action 

In all the subsequent proceedings and 
above ail, In the decree for mesne profits, 
the judgment-debtor, Purno Chandra 
Roy, has been described as shebait. •'It 
is clear, therefore, that the decree under 
execution must be held to have been 
passed agalust Purno Chandra Roy In 
his capacity of shebait. It Is equally 
clear from the judgments of this Court 
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for po^jiession that Purno Chandra Roy 
had beeiif^^hting in the interest and for 
the benefit of the idols. If he had suc¬ 
ceeded in that action in respect of thel 
entire lands claimed as Uelng the debutter 
of the idol Nlstarini as he had been 
successful in respect of “tl/e Rebutter of 
the idols Sarbamongola and Ra^uslta, the 
lands recovered by the decree-tolders 
would have continued to form part and 
parcel of Nistarini’s debutter. 

It is beoauso he failed, that the decree- 
holders obtained a decree foil mesne 
profits. 

The powers alid duties of a shebait 
may new be taken as almost settled. 
Apatt from his duties in connection with 
the worship and service of the idol, a 
shebait has the posse’ssion and manage¬ 
ment* of its properties. In other words, 
his possession is that of a manager and 
ho is not only empowered but bound to 
do whatever is necessary for the benefit 
or preservation of its ’properties. He 
is, among other things, empowered for 
the protection of the idol’s estate to 
bring suits [see Maharaja Jagodindra 
■MniA Ksu Idemantn Kumari (1)], and 
10 defend hostile litigious attacks, see 
Proiunno Kumari Dtbya v. Golap Chand 
Babu (2). Pirui'? •■Chandra Roy was 
therefore not only justified in defending 
the suit for possession (wherein as I have 
already said, he was to a considerable 
extent successful) but would have been 
guUty of dereliction of duty If he had 
abstained from opposing the action, 
Primd facie therefore, the decree for 

(1) 8 C. IW. 1?. 809 ; s. c. L. R. 31 I. 

A. U03 (1904). 

(U) a L. R. 2 I. A. 146 (1876). 


result of such opposition, ought to be 
realizable out of the estate of the idol. 
If the rents and profits collected during 
the period for which the decree-holders 
have b£en kept out of possession, have 
been applied wholly for the purposes of 
the idol, then there can scarcely be any 
doubt that the estate of the idol must 
compensate the loss sustained by the 
decree-holder. But supposing that they 
have been appropriated by the shebait 
Purno Chandra Roy to his own private 
purposes and not to those of the idol, 
it seems to me equally plain that the 
estate of the idol ought to bear the loss, 
though the shebait would in such a caf\p, 
be accountable to the former for such 
misappropriation. 

The liability of a trespasser for mesne 
profits arises not because the latter has 
collected the rents and prefits (for either 
through his negligence or for some other 
reasons he might not have collected any 
rents and profits), birt because in conse¬ 
quence of the wrongful dispossession by 
him, the owner has been deprived of the 
rents and profits, which he otherwise 
would have collected. The foundation 
of the trespassers’ liability is not the 
gain which he makes, but is the loss 
which the owner sustains. 

The liability of Uie estate of an idol 
for wrongs committed by its shebait in 
the reasonable management of Its pro- 
properties, is analogous to the liability 
of a corporation for wrongs committed 
by its agents in the course of their em* 
ployment, and for the apparent further¬ 
ance of its purposes. (See The Mvrep 
Docks Trustees v. Gibbs (3), Taf Vale 

(3) L, R. 1 H. L. 98 (1806). 
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Ry. V. Amalgamated Society of Ry. Ser¬ 
vants (4), and in both cases it is founded 
on the policy of the law and without 
regard to personal default, for both the 
idol and the corporation are incapable 
of personal vjrong doing. Neither can 
be invested with rights or duties except 
through natural persons, who are their 
agents. 

The liability of a. trust estate for 
damages for wrongs committed by the 
trustee in the reasonable management 
of the trust estate is merely another, 
though perhaps not so obvious, an illus¬ 
tration of the same general principle. 
Raybould v. Turner (5). The fact that 
. l|i such a case it is the trustee who is 
personally liable at law, and that tlie 

trust estate may only reached in 

• 

equity, through tlie mediuip of the doc¬ 
trine of subrogation, is the necessary 
consequence of the legal estate being 
vested in the trustee, and it in no way 
affects the general principle upon which 
the liability depends. 

It has been observed by 'he Court 
below that if ,pxecution against the idol’s 
properties be allowed, it may. In cases 
where the shebait is not possessed of in¬ 
dependent means, lead to the extinction 
of its estate. But It appears to me that 
the obTious answer to this argument is 
that if the Idol ma^ lose the whole or a 
portion of Its properties, . in case its 
shebait, through laches^ suffers a trespass 
for more than 12 years, as undoubtedly 
It may, Gnanasambanda Pandora v. Vein 
Pandaram (6), Shyama Charan Nandi 
T. Abhiram Gossami (7), Ram Kanai 

(4) (1901) App. C»8. 426, 

(6) (1900) 1 Ch, 199. 

(R) L. R. 27 I. A. 69 (1899). 

(7) I, L. R. 38 Onl. 611 (lUOR), 


Ohose V. Hari Narain ’Deo (8), Nilmmy 
v. Jagabundhu (9), no grave aj/Smaly 
Is involved In holding that tho i^ol ought 
to lose the whole or a portion of its pro- 
Iperties if the shebait In the prudent 
management of its properties and in the 
furtherance of the Interest of the Idol 
unlntentlo»ally'’commlts a trespass and 
tliereby flfnders the idol’s estate liable 
for da^aages. 

As regards the second contention I 
have already pointed out that Purno 
Chandra Roy In the previous actions for 

possession set up in respect of some lands 

« 

the right of the idol Sarbamongola; in 
respect of others the fight of the Idol 
Kamslta of Vadrakali, and In respect of 
the remaining lands the right of the idol 
Nistarihi. His first two claims were 
successful and It was only in respect of 
the third which was based on the right of 
the idol Nistarini, that he failed with 
the exception, however, of 26 bighas 
which were found to be debutter. It is 
quite clear therefore that the decree for 
mesne profits was and could only be ob¬ 
tained for lands in respect of which he 
had unsuccessfully set up the right of 
the idol Nistarini. —.. 

In the view which i have taken of the 
first and second contentions it becomes 
unnecessary for me-kwiaj anything with 
regard to the third. 

For the foregoing reasons 1 am of 
opinion that the appeal ought to be 
decreed with costs. 

Appeal decreed, 

(8) 2 C. L. J.640 (190.6), 

(9) I. L. R. 23 Cal. C80 (1896). 
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Appeal from Oriqisial Decree 
No. 253 OP .1906. 


HABIN{^^ON, J. 
Holm WOOD, 

1908. 

Heard, 3 and 
4, February. 
Judgment, 

4, February. 


Ibhan Chandra Dabs 
Sarkab, Defendant, 
Appellant, 

• V. 

Upendba Nath Ghosh 
and others, Plaintitfs, 
Re spot: dents. 


Public navigable river, fishery in’—Arm 
of the river ceasing to be an arm 'of a 
flowing river, effect of. 


When ojj account of a change in the 
courst of a public navigable river an arm 
of the river ceases to he an arm of the 
flowing river, the yerson who had a right 
of fishery in the river ceases to have any 
lighUto it ; it becomes the property of the 
adjacent owner, 

KrIBHNENDRA 7'. MAlfARAN’t SURNOMOVEE 
(1), J^jOEsoRA Narain V . Crawford (2) 
J. J. Gray 7. Anund Mouun (3) refer- 
led to. 


This was an appeal preferred on the 
16th of June 1905, against, the deroee of 
Babu Pran Krishna Biswas, Subordinate 
Judge of Zillah Faridpore, dated the 
23rd of March 1905. 
v.Jihc facig^of the case appear from the 
judgment. 

Babus .fogesh Cliindi i Roy and Sauxt 
Chandra (?Aose"f.**-*its Appellant. 

fiahus Dwatki Nath Chucke<but>y, 
Tarak Chunder Chuekerhutty and R inioni 
Mohan Chatterjee for the Respondents. 


The Judgment of the Court was as 
follows :— 

This Is an appeal on behalf of the De 

(1) 21 W. H. 2^(1873). 

(‘J) I. h. R. 32 Cal 1141 (1903). 

(3) W. R. 1864, 103. 


fendaut agajnst the judgment of the 
Subordinate Judge in an action in which 
the PlaiutiS claimed a declaration of his 
right in a jnlkar and possession of the 
same together with mesne profits, 

Tbeya/Aai in question Is situated In an 
old river-bed and it is the Defendants’ 
case thaft the old river-bed ft^rmed portion 
of a river in which* he was granted an 
exclusive right of fishery and the De¬ 
fendants say that they are still entitled 
to exercise that right in the old river 
bed in which the Plaintiff claims now to 
have njalkar. 

The facts are that the old river-bed in 
question Is closed at both ends and now 
forms a piece of stagnant water, the 
Amin’s map showing that a considerable 
extent of cultivated ground exists be’ * 
tween tlie oaijteru end of this old river¬ 
bed and the river into which it used to 
run. The Jirflge has gone very carefully 
Into the liistory of the river and he has 
shown—and there seems to be no reason 
for challenging his view of the facts on 
this head—that the. old river-bed with 
which the river bed now in dispute used 
to be connected, lias in Its turn ceased 
to be a river because one end of it is silted 
up, the bed has shifted further away and 
it Is now only a back water from the 
main river. 

Now, the iVppellauts say that uotwlth- 
atandiiig tiie fact ^lat It is found that 
the ends of this disputed river-bed are 
'closed, they are entitled to go into it and 
take fish therein. It is conceded that 
they had a grant of fishery in the stream 
of the river Padma but they say they 
can enter this part because there is a 
small stream opening from the south Into 
the disputed river-bed and they say that 
they can come up from a river called 
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Kumar In small boats up Inlo this old 
river-bed and so get access there and take 
Ssh. That is the first ground on which 
they contest the judgment of the Subor¬ 
dinate Judge In favour of the Plaintiff. 

Now, the Kumar river Is not » river 
which was included In the Defendants’ 
jalkar. On the contrary, the jalkar, 
which they had, was confined to the 
stream of the Padma, that Is to say, they 
were granted their yVi/iar, in the Padma- 
batl, the name of the goddess, which my 
learned brother, who is conversant with 
the language says, means the living 
stream of the Padma, The Kumar Is 
mentioned in their grant because the 
Jandlord grantor recites that he had a 
jalkar in the Kumar but does not grant 
that jalkar to the DefenSant, he only 
grants & jalkar in th*e rivers Padraabati, 
Bhubanessur and Ramkrlslapur. Now, 
a difficulty strikes us as being In the 
way of the argument which was addressed 
to us on behalf of the Defendant on this 
point because according to his statement 
the old river-bed is accessible only from 
the rfver Kumar which is not within his 
jalkar. If it be taken that he Is right in 
saying that the persons who are the gran¬ 
tees of jalkar have a right to follow 
the fish up all the streams connected with 
that jalkar, then the persons who would 
be entitled to come up to the old river 
bed and fish there would be the grantees 
of thein the river Kumar. How-' 
ever that may be, that is not a matter 
which is before us and so we express no 
opinion as to the right of the grantees 
of that jalkar, but the result of the 
argument which is addressed to us by 
the learned vakil for the Defendant, would 
be that the Defendant, at any rate, would 


not be entitled bjr virtjie of this small 
strepim to come afid fish In this old^,river¬ 
bed because that stream does not join the 
river which forms their jalkar but joins 
janother river. But ic is contended that 
under the law aa laid down in Krish- 
nendra v. Makarani Surnomoyee (1) he 
is entitled to nursite the fish up to 

«r t * ‘ 

the time jvh..n the channels are finally 
closed '.at both ends, that is, so long as 
the G^h cau pass to and fro, he is entitled 
to come up the water and fish there. 
He is entitled to come into his own fishery 
that is the law as laid down ; but he is 
ncfl entitled to come up streams jolulug 
other people’s fisheries a/ter the fish. 

Then another ground on which he 
Impugns the judgment of the learned 
Subordinate Judge is that he says that 
this stream Is known as Mara Padma, i.f , 
tlie dead Padma and that liis grant 
covered any stream which went by the 
name of the Padma. 

The answer seems to us to be two-fold; 
Jiritt, that his grant is not of the dead 
Padma but of the Padma which is flowing ; 
and secondly, that we have no evidence 
before us to show that there was a flowing 
stream called Padma over the river-bod 
in dispute since the dnnTurthe grant 
which was made under which the De¬ 
fendant claims his jalkar right. 

Next the Defendant contends that if at 
any iime there was connection between 
the river-bed in dispute and the rivers iu, 
which his jalkar lay, then he is entitled 
to tlio fish to be found In the river-bed. 

The Judge has found on the evidence 
that both ends of this river-bed are 
closed Lilt ho finds that during ihe 
raius when the oouniry is under water, 

(1) 21 W. R. 27 (1873). 



[No. 24 


THE 

Calcutta lieeklg ^ote0. 

- . 

voi.xii.1 MONDAY, APRIL 27, 1908. 


Centtntf 

HOTHH 


^BiioiiiAi. Noiia- 

Rivitw .. .. cixxi 

NOTES or OASES. 

Cali'iiH* Hlsh Court. 

(Civil Appkllati.) 

Tiaukristo H»lnl aud or*, 
ti. IvuDjo Bclarl Dag and 
otlicra. Ciaii Cmrl Act— 

Poicer 0/ Diilritt Judge If 
tranifer appeal after re¬ 
mold to Subordinate Judge oxxxi 


I’rankrislii’'<r hUnanta v. 

Maiilk ChiA-'V-r Khan. 

Bengal Tenancy Act, e, 6'> 
—TenuH not permanent— 

Salet at dip'erent data— 

Sale under rent dtrree and 
preeioits tale, irkuh to pre¬ 
vail . ..cxxxii 

Miiliik Fiitiil .V Bharat 
Chandia Da* Specific 
Rtiuf Act, I.ft'tiii Pro¬ 
cedure Code, I. .11% no bar cxxxii 


REPORTS (See Index.) 


The constitution of the Benclies and the distri¬ 
bution of busines’s amongst them from Friday the 
24th April las^ baa been as follows :— 

PaBSiDENCT Group, Bdrdwan Group and Privy 
Council Department —The Chief Justice and Mr. 
Justice Das. 

Kajshahye Group.— Mr. Justice Caaperse and Mr. 
Justice Coxe, 

Patna Group.— Mr. Justice Mitra and Mr, Justice 
Bell. 

Criminal Business (except Contested Revision 
cases).—Mr. Justice Stephen and Mr. Justice 
Holmwood. 

Criminal Business (Contested Revision cases),— 
Mr. Justice Rampini and Mr. Justice Sharfuddin. 

Casks below R». 1,000.-Mr. Justice Brett. 

Original Side.—M r. Justice Chitty, Mr. Justice 
Wcfldroffe'und’ M'r F’letcber will sit singly. 


by a " pleader,” so unless the word pleader inoludee 
a mukhtear, a tiukhtear has no right to defend an 
accused in a Criminal Court. Nevertheless it has 
been the practice for mukhtears to appear for ac¬ 
cused persons in Criminal Courts without any formal 
permission of the Courts, The Full Bench held 
that this practice did not confer any right upon the 
mukhtears to appear in criminal proceedings without 
the permission of the Court. 

The old type of hukbtears or law agents are 
now fast disappearing. In Bengal no one is uow 
allowed to appear for the mukhtearship examination 
unless be has passed the matriculation examination of 
the Calcutta University Then the law’ examination 
that he has to pass gives him a more comprehensive 
knowledge /if the law than is possessed by many a 
junior Magistrate,* With the raising of the stan¬ 
dard of qifaliGcation, the standard of professional 
morals amongst the mukluears is bound to rise. 
They have been described by an eminent Judge of 
the Calcutta High Court as the poor man’s counsel. 
It was on this ground that the proposal for the 
abolitiou of this class of legal practitioners was 
opposed and abandoned. The same objections would 
hold good with regard to any restriction against the 
mukhtears appearing as a matter of course before 
magistrates. We are therefore at one with Banerji, 
J., that if permission to act in a criminal case be 
asked for by a mukhtear, such permission should not 
be refused except for valid reasons. 


A Full Bench of the Allahabad High Court 
(vide I. L.R. 30 All. 66) ’h'4ve*l5e!d that Mukhtears 
are not entitled to practise generally and as of right 
in Criminal Courts, but they cau act only when they 
have received the permission of the Court to act in ' 
any particular proceeding. This decision is based 
upon the interpretation of sec. 4 (r) of the Criminal 
Procedure Cojie and sec. (9) of the Legal Practi¬ 
tioners’ Act. In the definition of the word “ pleader ” 
in sec. 4 (»') is included " any mukhtear or other 
person appointed with the permission of the Court 
to act in such proceeding; ” so apparently a mukhtear 
who is not appointed with the permission of the 
Court has no authority to act for an accused in a 
Criminal Court. In sec 340, Cr. P. C., ve find 
that the accused is given the tight to be defended 


We invite attention to the decision of the Privy 
Council InT. i*. Pdhtrjitrmal Chetty v. R. Munimdy 
Servai, 12 C. W.»N. 562 reported in this number. 
In thjp case fin owner of mortgaged properties attemp¬ 
ted to defraud the mortgagee l>y executing a henami 
sale of the properties, but the attempt failed, It 
was held by the Judicial Committee that thu owner 
was not precluded from recovering the properties 
from his benamdnr, by reason of his having been 
a party to a fraud which did not succeeii. This 
has been the law in India and appareutly also iu 
England. See also Jadu Nath Poddar v. Rup Lai 
Poddar 10 C. W. N. 661, where the case law on the 
subject was exhaustively reviewed by Mookerjee, J. 
Iu neither did the case of a successful fraud of 
this kind come up for the consideration of the 
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Court. Put, as noticed by Mookerjee, J,, In the latter 
case, tli6 decision of the Courts has been uniformly 
to the I’ffect that in such a case thf owner 
is precluded fmtn recovering from the btmmdar, 
and the decision of their Lordships of the Privy 
Conned reported in this number endorses this view 
of the law. A^ however, this question did not arise 
in this case it was hardly to bn expected that their 
Lordsliips would examine the grounds of this deci¬ 
sion. 

But w 0 vKNTURit to think that these grounds 
need reconsideration, if not by the Judicial Com¬ 
mittee, by the High Court, and that in the interest 
of the defrauded creditors themselves. We stated 
onr reasons very fully in an article on " Benami 
Transfer” (11 C. W. N. pp. cxlv-cxvi). We said ; 

I'nilcr the present stale of law, the ilefraiided creditor 
after tlic transfer lia.s been once successfully set up 

ivHaiuht the claim of any eicdilor cannot proceed .lyainht 
these properties again although the right to proceed against 
tlie dehtor'a properties may not lie barred hy limitation. 
For the properties have been given to the benaudnr and not 
to the real owner (the debtor). ]!ut if the properties aie 
held to belong to the real owner oven after the .accomplish¬ 
ment of the fraud, the defrauded creditors can seize those 
jiroperties Aifd this they may be enabled to do even when 
the hennmi transfer hocorncs known to them after the expiry 
of the period of limitation for the enforcement of, tlicir claims 
if a liberal eonstnietion he placed upon the provisions of 
see. 18 of the Limitation Act. 

In fact the only person who is benefitted by the 
law as laid down above i.s the franduleut henntndar 
whose fraud is of a deeper dje even than the owner’s. 

While we have been discu.ssing the DEaiRAuibiTT 
of intriHlncing the eiroub system^ in some form or 
other ill this country, if, 13 intcres'ing to note the 
changes that are being mede in England with regard 
to the rirenit system A Return has been issued by 
the Lord C’ldef Justice of England with an explanatory 
introduction showing the iiiimber of days that the 
Judges of the King’s Bench Division have sat in 
London and spent, in ciren-it. This Return has been 
published as a Parliamentary paper and the result 
of it has been tb” issue of a circular curtailing the 
circuit period and increasing the London sittings. 
Hencefnrth ten Judges are to sit,constantly on the 
King’s Bench in London. Stmie facts from this Re¬ 
turn are very inurnctive with regard to the merits of 
the circuit system, For instance a certain Judge 
spent, excluding Sundays, 33 days on a certain cir¬ 
cuit. Of these six days were occupied with the 
" pomp and ceremonies ” of opening the assizes 
and on five days there was enforced leisure as 
there were "no sittings” from want of suffioient 
work. Naturally the English Law Journal suggests 
that "by the establishment in every county of a 
Court for criminal business analogous to the Central 
Criminal Courj a^ largo proportion of these cere¬ 
monious days wdia be left free for the real work of 
tbs Judges,” 


We dj not know whether the proposed intro- 
duction of the circuit system amongst us is intended 
for the ceremonious opening of Session Courts in 
certain important centres in the mofussil. We have 
under the existing Criminal Procedur^,a District and 
Sessions Judge in every important town in Bengal, 
whose duty it is to hold Sessions^rial with the aid 
of the jury or assessors. We therefore see no ad- 
vi^ntage to any one outside the legal profession in 
CRicutta from a High Court Judge visiting a mofussil 
town for holding a Sessions trial. At present 
witnesses are examined and even the jury have to 
be addressed in the vernacular In the mofussil. Ses¬ 
sions trials before High Court Judges are bound to 
add to the complexity of the procedure and expense 
of the acinised, Inspeotion of Mofussil Courts by 
High Court Judges is, however, both wholesome and 
useful. If an Additional Judge is required for this 
purpose we should certainly welcome his appoint¬ 
ment. But in making these appointments care 
should be taken to select such men nnly as would 
command the respect of experienced District Othcers 
and Civil Judges, If any Inspecting or itinerant 
High Court Judge Is foilnd imperfectly acquainted 
with the criminal or civil procedure or with the 
ordinary matters of practice or law,, the Subordi¬ 
nate Judiciary, the Mofussil Bar and the public will 
surely lose all respect for the High Court. 

Under .sec. .3'b5 of the Code ' of Criminai 
Procedure, the Calcutta High Court may, with the 
consent of tlie Covernor General in Council, hold 
its sittings anywhere within its Appellate Jurisdic¬ 
tion. On obtaining such consent, the Chief Justice 
may direct an olficer to notify in the local official 
Gazette of any sittings intended to be held in exer¬ 
cise of the l.lriginal Criminal Jurisdiction of the 
High Court. Assuming that a High Court Judge 
is deputed to hold Sessions In certain mofussil cen¬ 
tres under this section, the bejjs&t oJjuch trials, 
HO far as the public ar.e ct^cerneoTis likely to bet'of 
a questionable chaiacter. The Charter Act provides 
that there shall be no appeal from such trials held 
by High Co\irt Jndf;t3^ ..Had the trial been before 
a District and Sessions Judge, the accused person 
would have a right of appeal. Further if the Dis- 
itrict Judge and jury happened to differ, there 
would be a reference before a High Coifrt Bench 
composed of two Judges. These are very valuable 
safe-guards that the law provides against a failure 
of justloe in criminal trials of a graVe character. 
Wa do noc think that the public will be prepared 
to forego these valuable rights and privileges for 
the doubtful advantage of a more or less final trial 
before a single High‘ Court Judge. So whatever 
may be the scheme for holding Circuit Courts, It 
should be placed before the public for ascertaining 
the opinion of those who are likely to be affected, 
for gfX)d or evil, by the change. 
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Ip t?jr District and Sbssions Jddqes ahI not 
at prpfleiit considered efficient enough to hold Sessions 
trials, the obvious remedy lies In the extension of the 
jury sysrem of trial. If the Hi^ Court Judges 
are to visit only important centres, as most of these 
are the head quarters of jury districts, their visit to 
such centres for holding Sessions Courts Is hardly 
riecessaiy. If the Sessions Judge and the jury differ, 
the law already provides for a reference to the Illgli ■ 
Court and for hearing such refereqpes High Court 
Judges need not be taken down to the plaqe of trial. 
As for non-jury distriois, there Is in these days of 
education and enlightenment no dearJ;j> qf men to 
serve as jurors and the High Court has only to move 
the executive Government for the extension of jury 
trials in such districts to prevent a failure of justice. 
Trial by jury is in this country free from the o\)jec- 
tions to which it is open in England since the High 
Court here has the last word in cases where the 
Sessions Judge and the'jury disagree. Hence there 
Is no necessity fol sending out High Court Judges 
to hold sessions trials. We may further add that 
under the proposed scheme for the separation of 
the executive and the judiciary, it will be possible 
to train up and obtain a more experienced and 
efficient class of District and Sessions Judges than 
we possess at present. In conclusion we have to 
say that efficiency in our judicial qlTiceis of all 
ranks is all that is required for *creatlng Increased 
coiiDdeuch in the administration of justice and 
no amount of pomp and show will make up for the 
dtficiemy i" this leapect. 

The POLLOWiKG ExiniGT FROM THE Law Times 
is instructive as showing the trend of public opinion 
with regard to whipping. 

We notice that ilurinj'the assues at Canlirt tliis week two 
cuiilences ul flogging fin addition to impri.sontuent) were passed 
liy .Mr .lustice A. T. Lawrence upon men found guilty of 
iiililjcry with violence. The Judge is reported to have said 
iliat "he kuew there was some humanitarian people who 
(jli)ecteil lo ilio jnB ''ll 1,1..; lai-b ” adding : " If tlio.se persons 
who have sui'li highly .sentimental ''.''ews happen to be (he 
persons attai Led then I will li.steii to them.’' This is a 
cunou.s iiiece of Beneii logic. What has tlic situation of the 
objector (i.( , vvhfillier he has or lia'i.not been attacked) lo 
do with the justice of the case ’ Moreover, objections to 
the lash are not governed hy sentimental ” or "humani. 
t.iri.an’’ views; they lesl upon the proved iuctlic<lcy of a 
gross and disgusting form of punishment. It seems to us 
tliat Judges who persist in dealing out the "cat" are—if 
they would but realise it—in a lather awkward position. 
They have not ac(|uainto(l themselves with the history of 
Hogging, or, if they have done so, they decline to be gaiiled 
by patent and estabiialied facts. It has been shown to weari¬ 
ness that rotibcry with violence was never .suppressed by 
Hogging. 


Ilcbieb). • 

The Principles of Company Law. By Alfred F. 
Topham, L. L. U. (fiantah) Bar-at law. Publishers ; 
J/essrs, Butin worth & Co,, London. Second Edition. 
1908. Price'It. 0^. 


oxxxl 

This is a handy little book on Company Law, and 
Is one of a spries of useful legal hand bonks that 
Messrs. Butferworth & Co., are issuing. The author 
shows considerable grasp of the subject and puts 
within a small compass the leading principles that 
promoters, framers, dlreetors, auditors and others 
concerned in companies, whose liabilities are limited 
by shaves, should never lose sight of. For instance 
In • he chapter relating to the memorandum of asso¬ 
ciation,. the proposition that “ a company cannot do 
anything outside the powers given in the memoran¬ 
dum of association" la illustrated by reference to 
some leading cases. In the chapter on Directors, 
the author tolls us at the outset that a company^ 
need not have any directors and goes on to explain 
why directors are appointed and bow the directors 
occupy the position of “ trustees for the com¬ 
pany.” The law regarding remuneration of directors, 
their powers and liabilities Is also very concisely 
stated. In the chapter relating to accounts and 
auditors, notes of cases as to the duty of auditors 
are given. The Indian Companies Act Is a volumi¬ 
nous work and Indian readers will find this hand¬ 
book useful in acquiring a knowledge of company 
law. . . 

of daofi, 

CALCUTTA HIGH COURT. 

Recent decisional not yet reported, 

(Tl.o important oases to be lull; reported bereftfter. 

Civil Appellate Jurisdiction. Before Rampini 
and Sharfuddin, JJ. Appeal from Appellate 
Decree No. 1210 of 1906. PRANKHISTO 
SAINI and others. Appellants v. KIJNJO 
BEHARY DAS and others. Respondents 
April 1908. 

N. W. P. A 'sam nnd Civil Courts Act {XII of 
1887), stc 22—Power of District Jwige fo transfer 
appeal after remand to Subordviate Judge. 

Plaintiffs sued Defendants for arrears of rent. The 
defence w.as that the rent payable was much less. 
The first Court decreed the Plaintiffa’ claim but on 
appeal the District Judge decreed the appeal and held 
the rent was as stated by the defence. The Plain¬ 
tiff's appealed’to the High Court and the judgment 
and decree of the District Judge was ultimately set 
aside; the case was remanded to the lower Court 
for re hearing of the appeal having regard to certain 
observations made lu the judgment of the High 
Court After remand the District Judge transferred 
the appeal to the Subordinate Judge for trial who 
upheld the Di^fendanta’ contention. Plaintiff again 
appealed to the High Court on the ground that the 
District Judge was not competent to transfer the 
case which was remanded to him for trial and the 
Subordinate Judge had no jurlsdlotlon to hear the 
appeal. 
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//eW—That under sec. 22 of Act XII of 1887 the 
District Judge had full jurisdiction to transfer the 
appeal and tiie Subordinate Judge was competent 
to try the same. This objection was not' rais^ be¬ 
fore the lower Court and should not be entertained, 
15 W. R. p. 57i, I. L. R. 23 Mad, 814 distinguished. 
1. L. R. 21 All. 230 dissented from. 

Bahui Mohmdm ifath Ray and Upendra Narain 
Mukerjee for the Appellants. 

Babu Khetra Mohun Sen for the Respondents. 

A, T, M. Appeal dimmed v/ith'costs. 

Civiii Apfkllatb JoKiSDiCTiON. Before Rampini, and 
Shabfoddin JJ. Appeal krom Original Dkoree 
* No. 344 OF 1906. PRANKRISHNA SAMANTA, 
Appellant v. MANIK CHUNDER KHAN, 
Respondent. Heard, 26th March 1908. Judg¬ 
ment, 3rd April 1908 

Bengal Tenancy Act {VIII of 1885) sec. 65 — 
7'enute not pe<manent—Sales at diferent dates—Sale 
under rent-decree and previous sale, which to prevail. 

The suit was one for possession. The Plaintiff 
alleged that he bought a certain tenure at sales held 
in execution of rent-decrees against the former tenant 
for arrears of rent due for the year 1301 (1894-5). 
The date of the Plaintiff’s purchase was 16fh May 
1900. The Plaintiff alleged that be t'ook possession 
in July 1900, but was dispossessed by the Defendant, 
who purchased the tenure in erecution'of a certiffcate 
issued by the Collector for the rent of 1303. The 
date of the Defendant's purchase was June 1897, 
that is, about 3 years before the Plaintiff's purchase. 

The lower Court held that the tenure was not 
proved to be a permanent one, and that, therefore, 
the provisions of sec. 65 of Bengal Tenancy Act 
did not apply. Consequently, though the sales, in 
execution of which the Plaintiff purchased, were held 
in execution of rent-decrbes, the Plaintiff had no first 
charge on the tenure and no priority over the 
Defendant. The latter’s purchase being prior in 
time to that of the Plaintiff must prevail. 

The Plain tiff appealed to the High Court. 

jr/<f(f_That_the Court below was correct. 

Dr. Rash Bekafy Ghose and Babu Nanda Lai 
Banerjt for the Appellant. 

Babus Nilwidhub Bose and Debendra Nath Ohose, 
for the Respoudant. 

A. T. M. Apped dismissed. 

(hviL Appellate Jurisdiction. Before Stephen and 
Holmwood, JJ. Civil Rule No 675 of 1908. 
MULUK PATNl, Plaintiff, Petitioner, t. 
BHARAT CHANDRA DASS, Defendant, Oppo¬ 
site Party. The Sist April 1908. 

8pecijic Belief Act see. S-^dvil Procedure Code 
sfc. 818, no bar. 

The DefeJI^t, Opposite Party, obtained a decree 
on a mortgage against one Prokas Dev and in exe¬ 


c^tiol^ thereof purchased the mortgaged property 
and took out delivery of possession under kec. 318^ 
C. P. C. on the 12th February 1907. The Plain¬ 
tiff was no parlj to ]ihe said mortgage suit or exe¬ 
cution proceeding and he brought % suit under sec. 
9, Specific Relief Act alleging tha( he was the ten¬ 
ant under Prokas Dev froi^a long time and he 
was in possession of the disputed land till 7tb May 
1907 when the Defendant forcibly dispossessed him. 
The Munsif held that although the Plaintiff was 
dispossessed as 'alleged by him and he bad brought 
the suit within six months of his alleged disposses¬ 
sion but as the Defendants had taken possession 
under sec'. 318, C, P. C. the Plaintiff must be taken 
to have been evicted in due course of law and bis 
only lemedy was to bring a title suit against the 
Defendant and the suit under sec. 9 of the Specific 
Relief Act was not maintainable. Against this order 
the Plaintiff moved the High Court and obtained 
the above rule. It was coutended on hie behalf 

(1) that the alleged delivery of possession to the 
Defendant by the Civil Court was in February 1907 
and the Plaintiff was no party to the suit or exe¬ 
cution proceeding and* the Plaintiff was dispossessed 
by the Defendant on the 7th May 1907 and it cannot 
be said that the dispossessiou ofPlaiutiff by Defend¬ 
ant on the 7th May was made in du6 course of law. 

(2) The Plaintiff was Defendant's judgment-debtor’s 
tenant and hb could not be dispossessed under sec. 

318, C. P. C., as he was not a person coming within the 
description of those against whocu possession may 
be delivered under sec. 318. There was no legal 
delivery of possession against him under 318 hut 
the proper procedure would have been under sec. 

319, C. P. C. It was argued on behalf of the oppo¬ 
site party that delivery of possession being under 
sec. 318, C. P. C, the deoree-liolder got actual posses¬ 
sion of the land and was entitled to evict any person 
who may have any claim to the land and the said 
delivery of possession being given by Court he got 
it in due course of law Sec. 9 of the Specific 
Relief Act gives only^ smimrafy remedy to.c, per¬ 
son against forcib'le oiisfer but does not cover a 
case like the present one viz, when a person was 
put in possession iu„ex^Cunnn of a decree of Court. 
The possession of the Plaimiff, if any, after 12tb 
February 1907 was that of a trespasser only. 

Held —The Plaintiff does not come within the 
description of any of the persons against whom 
delivery of possession can he given under sec. 318, 
C. P. C., the proper mode of delivery of possession 
against him would have been under sec. 319, C. P. 
C. and therefore he could not t)e said to have been 
evicted iu due course of Ihw and the suit was main¬ 
tainable under sec. 9, Specific Relief Act. 

Babu Khetra Mohon Sen for the Petitioner. 

Babu Surtndra Nath Ghoshnl for the Opposite 
Party. 

A, T, M, Rule made absolute. 
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Thhan Chandra Dass Sarkau w. Cpkndra 

the eastern end of Uiis old river-bed Is 
covei^ed with water • and there ajjpears 
to be a communication with the old bed 
of the Bhubaneshwar but the Bhubanes¬ 
war has left its bed ; one end is silted up 
and it is nothing more,than a back-water : 
and even if there is a comm/unication of 
some sort during .the rains with the bed 
of the Bhubaneshwar, that would not 
be sufficient to justify the claim of the 
Defendant. The test would appear to 
bo whether at any time the stream ilowed 
through this old river-bed so as to make 
it 1 q fact an arm of the river in which the 
jalkar viaa granted. The (luestion was 
considered in the case of Jogendra Naruin 
V. Ctawford (2), There it was laid down 
that where the Plaintiff had a jalkar in 
a big river and claimed a right of fishery 
In a piece of water wjiich nvas originally 
a part of the river and was still connect¬ 
ed with It, though the communication 
might dry up in the hot weather, he 
was entitled to fishery in the said water. 
Now, the Defendant says that he comes 
under the ruling that is laid down In 
that case but in that case the test ap¬ 
plied was—was the old river bed in effect 
still an arm of the river In which the 
Pialniiil had a general right of fishery ? 
And it was held that it was such au arm 
because In the greater part of the year 
the stream of the river flowed down 
through this old channel and the channel 
appeared to be recognised as the arm of 
the river and It was held that though in 
dry weather connection might cease, it 
did* not make It less an arm of the river 
and so did not take it out of the river 
In which the jalkar was granted. That 
test being applied *to this ease, it seems 

(2) I. L. R. 32 Cal. 1111.(1905). 


Nath Ghosh. 

to us clear that the bed now fa (ilspute 
cannot be considered to be aa afm of the 
river; because in the first plaoe, tkM 
is a considerable tract of country Interven¬ 
ing between the river-bed and the main 
river.^and secondly, there is no evidence 
that at any time there was any stream 
that flowed through it which could be 
described as the stream of the river in 
which the jalkar was granted, nor was it 
ever considered in its present form as an 
arm of such a river. 

In our opinion the Defendant has failed 
to show that there is anything wrong in 
the judgment of the learned Subordinate 
Judge who has given a judgment In 
favour of the Plaintiff. The learned 

• I 

Subordinate Judge having found that it 
is not an arm of the river in which the 
Defendant’s jalkar Is situated, followed 
the ruling Tald down in 7. J, Grey v, 
Ammd Mohun (3), That .case explicitly 
lays down that If a river changes its 
course, the old dry bed of the river be¬ 
comes the property of the owner of the 
adjacent soil, such owner is entitled to 

all bbeols or ponds, gulfs 'or dambos In 

« 

which water remains but which do not 
communicate with the river except in the 
time of flood. The right, .therefore, of 
the present Plalntlfl’ to the fishery seems 
to us to have been satisfactorily establish¬ 
ed because he has, shown that It Is no 
longer an arm of the flowing river j that 
’river having changed its course, the arm 
has ceased to bo an arm of the river. 
I nder the ruling we have olted, it be¬ 
comes the property of the adjacent owners 
who are entitled to fishery. In this case 
the adjacent owners are the Plaintiffs. 
Therefore the judgamnt of the learned 

(3) W. F., 1864, p. 108. 
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Subordinate Judt;e in favour of the Plain¬ 
tiff standb and the appeal muet he die- 
mieaed with costs. 

The cross-objection on behalf of the 
Plaintiff is not pressed and is therefore 
dismissed. 

The Plaintiff applies to us to corieot a 
clerical error In the 'lecreo. The matter 
ought to have been mentioned to the Siiti 
ordinate Judge, ff'ho oorroctlon, how 
ever, is a small one. ' 'I'ho Subordinate 
Judge used the word ‘green,’ In hh, 
decree instead of the word ‘ blue.” 'I'i.e 
word ‘green’ must be expunged .u.d 
‘blue’ put In the sixamd line of int' 
decree. 

S. (b S. Appeal disvufsed. 


PRIVY COUNCIL,, 


[Appeal fko.m the Cniici Coiurr or 
Lower Luh.ma.I' 


Lord MAOKAOinEN. 
Lord Atkinson. 

Sir Andrew Si oju-e. 
Sir Arthur Wilson, 
1908. ' 

18, March, 


^ T. P. Pi:iiiEi:i LK 

MAL CUKTTY, 
Defendant, Ap¬ 
pellant, 

IL Muniandv 
Sprvai and ors., 
Plaintiffs, 
Itespondent.s, 


Penami Fra'idvlcat ohjoef defeat 

rd—flight of Oil acr to recorer fioni hen.uinl.rr 
— J.irnitation — Li'nu'lat’Oh Art [XV of lfi77), 
Sch. II, ArP. 01, 1J,J,. 


Whete a benami defd of trnnafer of 
land i>‘as executed with the object of de¬ 
frauding creditors, but the object failed, 

Held— That the owner was entitled to 
recover the land from the beuamdar, and 
that without being required to set aside 
the deed as a preliminary. 




Naiu Ghosh, 

Art. IJflt and iiot Art. 91 of Sch. IJ 
of the Limitation 'Act therefore applied 

r 

to the suit. 

This was an appeal from the decree 
of the Chief Court of Lower Burma which 
upheld the decree- of the District Court 
by which the Plaintiffs’ suit was decreed. 

The facts of the case were simply that 
the first Ilespondent sued to recover pos¬ 
session of a grant and asked the Court to 
dcelaro that :i certain deed, dated the 
IDli June IbiSf), wan a colorable transac¬ 
tion and that .a deed of release dated 
t!ui 10th July 1897 was of no validity. 
'I'lie r'cfciivlaiit-A ppellant contended that 
■ he (loeds were good and that the suit 
was liarred by limitation. 

In this suit the first Ilespondent R. 
.Muuiaiidy yervai, sued the first Defend¬ 
ant. 'r. P. I’l^tlieriiormal Chetty, to re¬ 
cover pOHhOssiou of certain laud known 
as tlie Tawkayaii (incorrectly called the 
Tauk-kyan) Crant : and for the cancella¬ 
tion of ceilain (lucumonts, The second 
and tiiird llcsj'ondcnts were joined as 
Det'cudant.-i because they claimed to be 
mortg.igees under the first Defendant, T. 
P, Petherpermal Chetty. But as against 
them except In respect of the taking of 
account, the suit was .abandoned. The 

» -■ I 

real contest was between the Plaintiff, 
R Miiniandy Serval, and the first De- 
fendant, T, P. Petherpermal Chetty In 
the oonrso of the trial this Defendant 
died, and the suit was continued against 
his nephew and legal representative of 
the same name, who Is the present Ap¬ 
pellant. 

The following table shews the relation¬ 
ship between the Plaintiff and the orl- 
gliial owner of the la^d In suit and other 
persons concerned In previous litigations 
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reBjjpoting this fand, oV otherwise requir¬ 
ing mention— 

r 

n,im-tarf.winl S«rrai; I’tiii-piicu bti cp).'. 

1^ _ I 

I " ’ . . . 

L'hellumyoi\-u U. Jlum.mdy liei\ il Muuixniy M,eii-ir/ 

1 (Pl.UUtlTl) (UllglUjl 'JiVll.,!) 

I • 

y. Munmndy fscrv.ii 

The Tawkayafi DranJb.w^s originally 
the property of Muuiaudy Maistry who 
died in 1890. Letters of administration 
to his estate were granted to his mother 
Sigappi, in the year 1891, although the 
grant wag opposed by his cousins, Chelluiu 
Sofval, and R. Muuiaudy Servai, the 
present Respoudeut. Sigappi died ln*tho 
year 1893, and Chellum Servai obtained 
lotteri^ of admiulstraliou to so much oi 
th*i estate of Muniandy Malstiy as had 
nut yet been .tdiiduiskucd. Un lliii 
Juue 189b, Chelluiu .itrvai cicJutcJ 
what purported to bo a cor.vo} ai:co < I 
the laud in suit to the Defoudant, T. 1*. 
Petherpermal ChoLty for Its. 30,U0d 
This iustrumeut was duly registered. (bi 
3rd August 189,0 V, A. X. Arunachellum 
Chetty sued Chellum Servai as Adminis¬ 
trator of Muuiaudy Maistry's estate to 
recover a considerable sum due on a 
mortgage of the Tawkayau Ciaut. This 
suit was contested op the ground, amongst 
others, that the mortgaged juoperiy had 
been sold to the DqJ'endaut, I. 1*. Tetiier- 
pernial Chetty ; and tho latter rras lii'uo- 
upon mado Defendant in the suit. Tlio 
anit was succeosful and a morigage decrie 
against tho land was given, tho Court 
holding that Potherperuial Chetty had 
notice of tho lieu of tho Plaintiff, Aruna¬ 
chellum Chotty. In Juno 1890, Chellum 
Servai died, the PlalntilT-iLespoudent, 11. 
Muniandy Servai, b'elug, it is said, at the 
time absent In Madras. lie is said to 
have returned about six mouths^ after 


Cheilurn’s death. On 5th June 1898, he 
applied for letters of administration to 
the estate of Muniandy Maistry not yet 
administered. In this application he Im¬ 
peached the alleged conveyance to the 
Defendant In this suit," Petherpermal 
Chetty, on tho ground that it was made 
without the leave of the Court, and on 
the ground of fraud. The application 
was refused ou the ground that there were 
no assets of the estate In the jurisdiction 
of tho Court to wliich tho application 
was made. The applicant was referred to 
a regular suit to have lire conveyance set 
aside. Thi.s order was passed on Loth 
July 1897. 

Uii 3ULti July 1897, after signing a 
ilucuuiL'iii (Ji-xlilbit A) which was one of 
the iiiilrumentd sought to be set asido 
ill this soft, tho Piaintitt-Kesporident, 
it, ihuiiaudy Servai, lo^t Rangoon for 
M ulras. 

Tho Plaiulill iiespondont, R, Muniandy 
Sctvai, having returned to Burma, in or 
about July 1898, on L'.bth April 1900 ap¬ 
plied for leave to institute tho present 
suit as a pauper. The application a as 
rejL'cU'l on Ibth Juno TJOO. Oullltlr 
July l90l ihe orcheiil suit yas tiled. 

The f’lalntlLlV ca^c was that, in 1890 
Ohcllum \s:ie in bad health and threat¬ 
ened by Arunachellum Chetty with a suit 
affectln;' tiio laud now In dispute, lie 
accordiugiy avrang'od to convey the land, 
ostensibly, to tho Defoudarrt, T. P. Pother- 
pcrmal Chetty, for the sum of Rs. 30,000. 
on the uirclerslandiug that tho transfer 
was to bo merely nominal, and that the 
laud should be roturrred afterwards. Tho 
object of tho transfer was to enable 
Petherpermal Chotty to collect tho rents 
from tho touants ou the grant, and also 
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to dofeat Arunaohollum Chetty’8 olaim by 
setting up Petherpermal Chetty’a title as 
a purchaser In good faith for consi¬ 
deration without notice. No part of the 
consideration was actually paid. It was 
part of the Plaintiff’s case that a *l'raiul 
on Arunachellum Chetty was 'Jntendecl, 
but this fraud was not successfully carried 
out as the suit of Arunaohellum Chotty 
was successful. 

The Defendant’s case was that the con¬ 
veyance of June 1895 was a genuine 
trausactiou for value and was all along 
Intended to be operative ; that ho actual¬ 
ly paid the amount of the purchase 
money, or at least a substantial part of 
■it; namely, Rs. 19,000; and that the 
Plaintiff, In July 1897, executed a deed 
of release (Ex. A)^ renouncing all his 
claims and agreeing to abandon the liti¬ 
gation In consideration of the receipt of 
Us. 1,000. Incidentally, and in addition 
to his defence on the merits, the Defend¬ 
ant denied the Plaintiff’s interest in the 
land and bis right to sue, and pleaded 
that the suit was barred by limitation. 

The following questions were raised 
at the trial. 

(1) Whether the conveyance of 11th 
June 1895 was intended to be operative 
or was merely a fictitious transaction en¬ 
tered into partly as a matter of conve¬ 
nience and partly in order to facilitate a 
fraud i 

(2) If the conveyance was not intended 
to be operative, but was executed with a 
fraudulent intent, whether the Plaintiff 
was entitled to disregard it and to recover 
possession of the land 7 

(3) Whether in order to do so, he 
must first have the conveyance sot 
asldiLA 


(4) If so, whethey the Suit was barred 
by limitation 7 

(5) Whether the Plaintiff was bound 
by the alleged release (Ex, A) 7 

(6) Whether bl^ suit to set it aside was 
barred by limitation 7 

Bath the Courts bedow concurrently 
found that the conveyance to Petherper* 
mal was without consideration and Intend¬ 
ed to deceive creditors. Also that Ex. 
A was obtained by Petherpermal by mis- 
represeutatioD, 

The Chief Court (White, C. J., and 
Bii'lvs, J.) wore of opinion that the fraud 
intended by Chollum .Ser/ai to bo prac¬ 
tised on his creditors not having been 
carried out, tbo Plaintiff was not pre¬ 
cluded from recovering the property from 
the Defendant, that” sec. 91 of Sch. 11 
of the Limitation Act had no applica¬ 
tion to this case and there was no 
bar of limtation. The Chief Court in 
this view aflirrned tbo judgment of the 
District Court ‘decreeing the Plaintiffs’ 
suit. 

Mr. Ui’john, K, C. and Mr. Jiadhache, 
K. C. for the Appellants contended that 
In the Interest of commercial morality 
deeds like those in' this taso should bo 
upheld and that this case fell within the 
legal maxim, in pUH delicto potior at 
conditio possidentis and that the suit 
was barred by limitation, 

Mr. Ledie DeGruyther for the first 
Respondent (the other llespondents did 
not appear) contended (1) that the lale 
deed dated the 11th June 1895 was not 
a real transaction and -that the deed of 
release dated the 30tb July 1897 was 
obtained by fraud and (2) that the suit 
was not barred by limitation. 
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Their LoROSHifd' JuEltiusNX was deli¬ 
vered by 

Lord Atkinson.— la this case an action 
was originally brought by E. Muniandy 
Servai, claiming through his deceased 
brother, Chellum Servai, who ^as himself 
heir and administi^ator of one Muniandy 
Maistry, against T, P. ‘ Pel'herpermal 
Chetty, the uncle and predecessor of the 
Appellant (hereinafter called “ Petherpor- 
mal the elder,”) and two formal defend¬ 
ants, E. M. A. E. L. Muthia Chutty 
and P. E, M. P. Chinnla Chetty, to re¬ 
cover possession of a certain tract of 
paddy land about 2,500 acres In extent, 
known as (iovernment Waste Land No. 
1, sltuaW in Tamanalng Circle, Kungyan- 
gon Township, llantbawaddy District, 
Lower Burma. One Arunachgllum Chetty 
claimed to bo an Incumlorauoer on those 
lands ai erjnltablo mortgagee by deposit of 
the title deeds for a sum of Ks. ll.OOS-ldi 

Oil the 11th Juno 18i)5, Chellum 
Servai executed a deed purporting to be 
a conveyance on sale of the above-men¬ 
tioned lands to Petherpermal Chetty the 
elder, a money-lender residing in Eangoon, 
in consideration of the sum of Es. 30,000, 
the receipt whereof was thereby acknow¬ 
ledged. 

On the Idth {September 1895. Aruna- 
chollum Chetty, the ^equitable mortga¬ 
gee, Instituted a suit In the District 
Court of Hanthawaddy against Chellum 
Servai, as administrator of the estate of 
Muniandy Maistry deceased, and Pether¬ 
permal the elder. In which he alleged 
that at the time of the execution of the 
above-mentioned conveyance Petherper¬ 
mal the elder was awhre of the existence 
of his (Arunachellam's) claim as equita¬ 
ble mortgagee, and that the sum of 


Es. 30,000, the consideratloe mentioned 
in the deed, bad never heen paid, and 
claimed that he might be declared en< 
titled to hold bis equitable mortgage 
over these lands In priority to the last- 
mentioned conveyance, and that the 
Defendant, Chellum Servai might be order¬ 
ed to pay to him the sum of Es. 14,508-12 
with interest, and other relief. 

Petherpermal the elder Bled bis de¬ 
fence, and, the case having come on 
for hearing, the District Judge decided, 
amongst other things, that Petherpermal 
the elder was, at the date of the deed 
of conveyance to him, well aware of the 
existence of this equitable mortgage, and 
declared that the latter was entitled to' 
priority over the former, and ordered 
the Defendant Chellum Servai to pay to 
the rialutiH' the amount of the latter’s 
claim. Thereupon Petherpermal the 
elder procured a loau from the two for¬ 
mal Defendants to the present suit suiE- 
clent to enable him,to discharge the 
amount due to Arunachellum Chetty for 
debt and costs, and as security for this 
loau be executed a mortgage of the 
lands now sought to be recovered. No 
question has been raised as to the vali¬ 
dity of this latter iacumbrance. 

It is, therefore, clear that, whatever 
may have been the design to effect wbiob 
the deed of the 11th June 1895 was 
executed, Aruuacbellnm Chetty, the cre¬ 
ditor, was not by it in fact defrauded 
of his debt. He was paid bis debt toge¬ 
ther with the costs of the litigation which 
he successfully prosecuted, and if his 
Interests were prejudiced, at all, It was 
only to the extent that be was obliged 
to take proceedings which, bad the deed 
never been executed, he might possibly 
never have been obliged to take. 
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On the 30th July 1807 R. Muniaudy 
Serval and I’etherpennal the elder oxe 
cutod a deed of release by which the 
former released all his interest in the 
lands sued for In consideration of Ka. l.OUO 
paid to him by the latter. The Ola- 
trict Judge found that the execution of 
this deed was procured by a misrepre¬ 
sentation, and declared that Its only 
effect at law was as a-receipt for the aum 
of Rs. 1,000. No objection was taken 
in the argument on the appeal in refer¬ 
ence to the hndlng on this point. 

It was proved by the adirmatlon of 
Munlandy Serval given in evidence in 
this case, that the deed of the 11 th 
’Juno 1895 was executed in order to en¬ 
able the rent to be collated and paid 
to the grantors and " to quash Siibram- 
anlan’s case,” i.r., the caSe of the equit¬ 
able mortgagee. The District Judge held 
that It was *’ a benami conveyance ” made 
by the parties to it "in collusion to 
defeat” the clalqi of the equitable 
mortgagee on the lands. Ihe Chief 
Court of Burma on appeal upheld that 
decision. 

It was not pressed in argument by 
Counsel on, behalf of the Appellant that, 
on an issue of fact such as this, the find¬ 
ing ctf the Judge who tried the case and 
saw the witnesses, approved as it was, upon 
appeal, should und*er the circumstances 
of the case be disturbed. The only ques¬ 
tions, therefore, for their Lordships' 
decision are— 

1, Is the rialntlff, despite his parti¬ 
cipation In this fraudulent attempt to 
defeat his creditor, entitled to recover 
the possession of the lands purported to 
be conveyed I 

his light of action barred by 


the 91st Article V)f Sotedule 11 )So the 
Indian Limitation Actl 

Their Lordships are of opinion that 
their answer to the first question must 
bo lu the aflirni^tive. 

A benami conveyance is not Intended 
to be an operative instrument. 

In Maj'ue'e Hindu Law (7th ed., p. 
595, para. 446) the result of the autho¬ 
rities on the subject of benami transac¬ 
tions is correctly stated thus :— 

“ ..... Wlu re ;i liauiuctiuii is 

uiiLC uuulu out to be a mure biuami'it is uviduu' 
that the bciutinidin' ab.^ulutcly (.lio.qijieaio Hum 
flie Lille. Ills uauie it .inipl} au lor tliat 

ot the jieiton heueiieially, inteieated. The faet 
lhal A hat astuiueJ the uame u! B in order 

f 

lu cheat X can be no le.isoii whatevci'\\hy a 
Com I ihulild "! pei mil B lu clieal A 

But il A leiiuiie; llit, helii oi llie Com t to yet 
ihc e-^late baek uilu In onu poesuoLiou, or Lo tjet 
the litle lulu hr-j onn name, it may Jjc vciy 
mateiial to eousider whether A has actually 
cheated X <n nut. If he hat dene to iiy uilmiih 
of hit tlicu il hat eea.ted to he a meic 

matk, and hat become a lealily. It may be 
veiv propel fur a Com I to L.ay Lhal a will nol. 
■dluiv him to letume the indi\idualily whah 
he ha-, ouee ea-t oil in order Lu detraud utheis. 
If, howeser, lie hat not deliauded aujuuc, Iheic 
Lttii be no leatuu why the Court thouhl puni.l'. 
hi' mteuliou by giviiii; hi.t etULo away lu B 
wliooc loyuery ie c\eh moic*complitaLed lhau 
liu u^'•u. Tliitt .qipeau to be the priueiple A 
the Luylioh dcci:.ioi^% I'oi matauce, peinout 
have been allowed to rteovci piupeity whieh 

they hed a=aigued away.wheic 

they had iutended to defraud creditors:, who, 
in faet, were never lujurcd. , . . But where 
the liaudulcnt oi illegal purpose hat actually 
been cllecled hy nieaiia of the colourable ^^raut, 
theu the maxim , iiplies, fa ^/nri lUlut'i iiulhr Cvl 
eoadUi'j ii'jiMlii'liti, The Com L will help neithei 
parly. ‘ Let the ontate lie where it lalls 

Notwithstanding* this, it is contended 
on behalf of the Appellant that so much 
cuufusiou would be Imported Into the 
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law, If the maxim in pari delicto potior 
e»t coti^itio pottidentis -were nob rigor¬ 
ously applied to this case, and, ap¬ 
parently that the cause of coownercial 
morality would bo so much prejudiced if 
debtors who desired- dafraud their 
creditors were not deterred from trustlnf' 
knaves like the Defendant, that In the 
Interest of the public good,* as* It were, 
he ought to be pcrniitted to keep for him¬ 
self the property into the possession of 
whicii ho was so unriglitoously and un¬ 
wisely put. 

TIkj answer to that is that the Plain¬ 
tiff, In suing to recover possession of hla 
property, is not carrying out the illegal 
transaction, but is seeking to put every¬ 
one, as *far as possible, In the same 
position as they were in before that tran¬ 
saction was deterniinecj upon. It is the 
Defendant who Is relying upon the fraud 
and Is Peeking to make title to the lands 
through and by means of it. And des¬ 
pite his anxiety to ellect great moral ends, 
he cannot be permitted to do this. And 
further, the purpose of the fraud having 
been not only not been effected, but abso¬ 
lutely defeated, there is nothing to pre¬ 
vent the Plaintiff from repudiating the 
entire transaction, revoking all authority 
of his confederate to carry out the fraudu¬ 
lent scheme, and recovering possession 
of his property. The decision of the 
Court of Appeal in Taylor v. Bowen (1), 
and the authorities upon which that de¬ 
cision is based clearly establish this. 
Symea v. Hughes (2), and In re Great 
Berlirt Steamboat Co., (3), are to the 
same effect. And the authority of these 

(1) 1 Q. B. D. 2tn,{187':) 

(2) L.R 9 E,]. 475 at p.'.lfD, (1870). 

(3) 2(J Ch. D..810.(1884). 


decisions, ae applied to a ease like the 
present, is not, in their Lordships’ opi¬ 
nion, shaken by the observations of Fry, 
L.J., In Kearley v. Thomson (4). 

Mr. lipjohn contended that, where 
there is a fraudulent arrangement to defeat 

creditors, such as was entered Into In 

• 

this case, if anything be done or any 
step be taken to carry out the arrange¬ 
ment, such as, on the trial of an indict¬ 
ment for conspiracy, would amount to 
a good overt act of the conspiracy, any 
property transferred by the debtor to 
his co-consplrator cannot be recovered 
back. This, however, Is obviously not 
the law. In conspiracy the concert or 
agreement of the two minds is the 
offence, the overt act is but the outward 
and visible ovjdence of it. Very often 
the overt act is but •ono of the many 
steps necessaryto the accomplishment of 
the illegal purpose, and may. In Itself, 
be comparatively insignificant and harm¬ 
less ; but to enable a fraudulent confeder¬ 
ate to retain property transferred to 
him in order to effect a fraud, the con¬ 
templated fraud must, according to the 
authorities, be effected. Then, and then 
alone does the fraudulent grantor, or 
giver, lose the right to claim the aid of 
the law to recover the property he has 
parted with. 

As to the point raised on the Indian 
Limitation Act, 1877, their Lordships 
are of opinion that the conveyance of 
the 11th June 1895, being an inopera¬ 
tive instrument, as, In effect, It has been 
found to be, does not bar the Plaintiff’s 
right to recover possession of his land, 
and that It is unnecessary for him to 
have it set aside as a preliminary to his 

(4) 24 Q. B. D. 742 (1890). 
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obtaining the relief he claloui. The 
144tb, and not the Diet, article in the 
seecHid Schedule to the Act is, therefore, 
that which applloe to the case, and the 
suit has consequently been instituted in 
time. Their Lordships are, for those 
reasons, of opinion that the decision ap¬ 
pealed from is right and should be aflirm- 
ed, and that this appeal should bo 
dismissed. They will humbly advise liis 
Majesty accordingly. 

The Appellant will pay the costs uf 
the appeal. 

Appeal dismisted with costs. 

J. W. A. 

XOIVIL APPELLATE JURISDICTION.! 

Appkal from Appellate Order 
No. 431 OF 190G, 

r 

Dukh ILapan SiNon'.aud 
Gbidt, J. others. Defendants, 

Chitty, j. Appellants, 

1908. t). 

10, February, Musst. Bibee .Soghba, 

J Plaintiff, Respondent. 

Landlord and Tenant—Laiiidlord jointly 
interested in holding—Partitionf if effects a 
ditision of the holding. 

Plaintif held land in joint ttnancp 
with the Defendants under herself as the 
landlord. The shares of Plaintiff 
and the Defendants having been separated 
bp partitiont ihe Defendants contended 
that the Plaintiff could nol sue them for 
rent jointlp but must bring a sepasate 
suit against each tenant, 

Held—TAot there was onlp a divisiott 
of the land and not a division of tht 
holding and the tenants remained jointlp 
liabttih the landlord for the entire rent. 

This was M appeal ptefsrrsd on the 


12th of November 1906, against an order 
of J. N. Ghosh, *Eeq., District Judge of 
Zillah Patna, dated the. 10th September 
1906, itverslng that of Babu Jadunandan 
Prosad, Munaif of Patna, dated the 30th 
of April 1906. ' 

The facts of the case material to this 
report will appear from the judgment. 

Babu Khtira Mohan Sen for the Ap¬ 
pellants. 

Mr. A. Chaudhuii and Moulvi Maho¬ 
med Ishfaq for the Respondents. 

The Jddgment op the Codrt vras as 
follows:— 

The Plaintiff is the owner of some 100 
bighas of land known as English land. 
.She and the Defendants In this case held 
that land In joint tenancy under herself, 
her share being 3 anna 15 dams and 
the share of the Defendants being 14 
annas .5 dams. 

In the year 1900 the Plaintiff obtained 
a decree for partition of her own share 
and under that decree, plots were allot¬ 
ted to her separately to represent her 
share and other plots were also allotted 
separately to the other tenants to re¬ 
present their respective shares in the 
tenancy. , ^ 

The present suit Is brought to recover 
rent of the land allotted to the Defend¬ 
ants, that is to say, 14 annas 6 dams 
share of the entire rent as it formerly 
existed, the rent being at an uniform 
rate of 3 annas per blgha. 

The defence is that the Plaintiff can¬ 
not maintain the suit in its present form, 
that she Is not entitled to sue the De¬ 
fendants jointly and that she must bring 
a separate suit against each of the 
tenants in respect of the Iftnd which 
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was allotted to hlta undgr the partition 
decree. 

• • 

The Munelf upheld the contention of 

the Defendants and dismissed the suit 
but the District Judge on appeal held 
that there was no . separate tenancy 
created In favour of each of thp Defend¬ 
ants separately and he accordingly re¬ 
manded the case under 80 C."r? 6 ^*for trial 
on the merits. 

We are of opinion that the decision 
of the District Judge is quite correct. 

It Is argued on behalf of the Defend¬ 
ants who h^ve appealed to this Court 
that the act of the Plaintiff in bringing, 
a suit for partition and thus affording 
an opportunity to the Defendants to get 
their shafts separated amongst themselves 
amounts to a recognition of the division 
of the holding. In that contention we 
are unable to agree. What was divided 
was noi? the tenancy but merely lands 
which were held by the tenants. There 
was no recognition of the division of 
the holding or of distribiiyon of rents. 
As between them and the landlord the 
tenants are still jointly liable to the 
landlord for the entire rent. 

In this view the appeal falls and is 
dismissed with costs, the hearing fee being 
assessed at two ^old molmrs. 

N. (1. A^^tal dismissed. 


[CIVIL APPELLATE JURISDICTION.] 
Appeai. prom Obioinai. Degree 
No. 297 OP 1904. 

Rampini, J. Raja Shtam Chgndeb 
Sharfuddin, J, Mardraj and others, 
1908. Claimants, Appellants, 

Heard, * i. 

25, February The Seoreiart op 
& 5, March. State por India in 
Judgment, Codnoil, Opposite 

10, March.] Party, Respondents. 

Land Acquisition Act {I of 189If), sec. S (a) 
— Land” — Fishery-rights, if can he acquir¬ 
ed—Incorporeal rights, not land—Second 
acq uisition — Pleading. 

Government having acquired the fore¬ 
shore of the sea under the Land Acquisi¬ 
tion Act leased the fishery-rights therein 
to certain persons for a term of years 
and they transferred or sublet their rights 
to others. Government subsequently took 
prroceedings under the Land Acquisition 
Act to re-acquire these fishery-rights. 

Held —That these incorporeal rights, 
detached from the land, out of which they 
arose, ivere not subjects for acquisition 
under the Land Acquisition Act. Sior 
could Government acquire rights which 
had aUeady been acquired by it in a 
previous proceeding. 

It is only land including the rights 
arising out of it, but not rights detached 
from the land, that canfie acquired under 
the Act. 

Fishery-rights are not land within the 
meaning of the Act. 

Babdjan v. Secretary op State (2) 
referred to. 

The legality of the proceeding before 
the Land Acquisition Collector and of 

(^l 4 0. L. J. 258 (1900), 
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the reference to the Court could be en¬ 
quired into bp the Court of its own 
motion, 

Bibi Ladli Begdm Bibi Raje Rabia 
(1) relied on. 

This was an appeal against the decree, 
dated the 23rd of February 1904, of 
Babu Annada Churn Sen, Land Acquisi¬ 
tion Judge of Balaaore. 

The appeal related to certain sea 
hsherles or khattys extending along the 
■ea coast at Balasore and a portion of a 
river fishery, which had been acquired 
for the Proof Range as interfering with 
artillery practice. The Appellants claim¬ 
ed Rs. 30,000 as compensation above 

what was awarded by the lower Court 

• 

and also questioned the validity of the 
proceedings. . 

The case had come up before the High 
Court once before and "was remanded 
by Mookerj^e and Holmwood, JJ, in 
order that certain books of account show¬ 
ing the annual value of the fisheries, 
which had been rejected by the lower 
Court might be received in evideuoe. 
Upon this point the Appellants' case was 
that the books of the Das zemindars 
which bad been filed In Court in the 
year 189Q and the books of the Raja 
of Nilgirl, which were separately kept 
while his estate was under the Court 
of Wards corroborated one another and 
were undoubtedly genuine and that upon 
those books the annual‘value for the 
years 1305, 1306, 1307, 1308 and 1309 
was established 

Evidence having been taken as directed 
in the remand order the appeal came up 
for hearing before Rampini and Sharfud- 
dio, JJ. 

(1) I. L R. bj bum. o.'iO, Gi'iS 


The Court desired to hear the GoverD< 
ment Pleader uppn the point whether 
the'present acquisition could be support¬ 
ed in law. 

Babu Bam Charan Mitra, Senior 
Government Plepderi referring to Babu- 
jan V. Se<p-etarp of State (2) argued that 
the right of Government being a res¬ 
tricted rigl^t' it was competent to it to 
acquire the fishery-rights which it had 
settled v'Lth the zemindars in 1897 for 
a term of 30 years. He referred also 
to the definition of " person interested ” 
in sec. 3 (b) of the Land Acquisition 
Act. 

r 

Afr. Arthur Casperss (with him Babut 
Jogeth Chandra Dey' and Joy Oopal 
Ohosha) for the Appellants referivd to the 
Military Lands Acts of 1892 and *1900 
and to the ^definition of " land " In the 
Lands Clauses Consolidation Act of 1846 
and in the Land Acquisition Act of 1894, 
and contended that sea fisheries could 
not be taken up in this country unless 
and until the Land Acquisition Act was 
amended upon the English lines. The 
acquisition in 1896 was therefore bad 
BO far as the sea fisheries were concerned. 
The Crown further is estopped from 
relying upon the invalidity of its present 
notification. Dadoha Janardhan v. The 
Collector of Bombay (3), The Municipal 
Corporation of thi City of Bombay v. 
The Secretary of State for India in 
Council (4), but if this Court in its in¬ 
herent jurisdiction bolds that the present 
proceedings are illegal, it should also 
hold that those of 1896 were also illegal. 
The claimants bad no opportunity of 

(2) 4 C. L. J. 258 (1900), 

(.3) I. L. K. 25 bom. 714 (1901). 

(1) I. L. H. 29 bom. 580 (1904*. 
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proving their title to th%ir Baherles which 
they had held from Mahratta times, 
because that title was never questioned 
In the lower Court. Their title was also 
admitted in the Bettle[|ent proceedings 
of 1897. 

The Judgment of thb .Cwrt was as 
follows :— 

This is an appJal against a decree of 
Babu Annada Churn Sen, Land Acquisi¬ 
tion Judge of Balasore, dated the 23rd 
February 1904. The decree was passed 
on a* reference made by the Land Acqui¬ 
sition Deputy Collector of Balasore under 
sec. 18 of Act I of 1894 for the purpose 
of determining the amount of compensa¬ 
tion ‘to be paid to the claimants of 
certain fishery rights on the fore shore 
of the Proof Range ‘at dliandipur ac 
qulre<^by Government for a public pur¬ 
pose by notification No. 1150 L. U. of 
the 3rd March 1903, published at page 
292, Part I of the Calcutta, GacttU of 
the 4 th March 1903. 

The fisheries are Ilia number. 

The only question contested in the 
Court of first instance seems to have been 
the question of compensation. The Land 
Acquisition Judge allftwed Rs. 1,565-5-3 
for the fisheries in Taluk Majhibala, 
Rs. 4,463-2 for the*€sheries in Taluk 
Joydeb, and Rs. 881-13-8 for the fisheries 
Id Taluk Peuimapur, that is, sums con¬ 
siderably in excess of the compensation 
awarded by the Deputy Collector. 

T&e claimants were not satisfied and 
appealed to this Court, complaining that 
certain evidence had been excluded by 
the let Court. Thlif Court by its decree 
of the 2Dd January 1907, allowed this 
contention and remanded the case to the 


first Court for the admission and record¬ 
ing of the evidence excluded. 

The lower Court has admitted and 
recorded this evidence. 

The whole appeal is now before us. 

It appears to us that tUe proceedings 
of the first Court, as well as those of the 
Collector, are from beginning to end 
without jurisdiction. 

The fishery-rights taken up are des¬ 
cribed in the reference by the Collector 
as follows: “The fishery rights con¬ 
tained within the boundaries of the lands, 
as already acquired by Government, for 
the Military Department at Chandipur, 
thus bounded :—North :—The remaining 
unacquired portion of the villages Sri- 
kona and M^rzapur. South :—The re 
maining unacquired portion of the village 
Joydeb Kosba; Fast:—Sea. West:—The 
remaining unacquired portions of the 
villages Srlkona, Hidga, Guddu, Nidhi- 
pura and Joydeb Kosba." 

Now it appears that by a previous 
declaration No. 777 L, li. of the 10th 
February 1896, published in the Calcutta 
GaMte of the 12th February 1896, Part 
I page 187, the following lands were 
acquired :—“ A piece of land .measuring, 
more or less 909 mans 1 ghunt and II 
blswas of standard measurement. It la 
bounded on the north by the remaining 
portion of the village of Chandipur and 
Roman Catholic Mission Bungalow, south 
by the remaining portion of village Bar¬ 
kis, east by the sea, and west by the 
remaining portions of the respective vil¬ 
lages of Chandipur, Srikona, Higan, 
Ransahi, Guddu, Joydeb Kosba, Barkia 
and Nidhipura." Hence, the lands, over 
which the fishery rights now acquired 
are exercised, were acquired by Govern- 
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ment In 1896. The fishery-rights now person shall be (ieenaed' to be Interested 

to be acquired are in fact exercised over In land, If he Is Interested in an easement 

the foreshore oflf Chandlpur in the Bala- afifeotlug the land.” This is no doubt 

sore District. The eastern boundary of correct, but It does not follow that be- 

the lands previously acquired was “ the cause a person interested in an easement 

sea.” In the reference of the -Deputy att'ecting the land may be entitled to 

Collector In these proceedings, the eastern share in the compensation awarded for 

boundary of the fisheries to be acquired the laud .that’ an easement comes within 

Is described as “ the sea.” the definition of laud, and can be ac- 


The first matter which strikes us in 
connection with, and which seems to be 
a fatal objection to, these proceedings is 
that the rights of fishery which have 
now been acquired were previously ac¬ 
quired by Government in 189G. The 
Government then took up the foreshore 
'over ’which the fishery rights now to be 
acquired are exercised, and consequently 
acquired the foreshore and all rights 
existing in connection with It and exer¬ 
cised over It. The Government cannot 
therefore take them up again. The 
second objection to these proceedings is 
that the Government is now taking up 
fishery-rights, that is, Incorporeal rights 
without taking up the land over which 
they are ex6rclsed and which, as already 
pointed out, Government has already 
taken up, and which Is its own property. 
Government cannot In our opinion do 


quired under the Act detached from the 
land affected by it. 

The Government pleader has further 
explained that after Government acquired 

the foreshore off' Chandipur, it, in 'l897, 

• 

leased the fishery-rights in the sea, that 
Hows over the foreshore to certain persons 
for 30 years and they have transferred 
or sublet their rights to others. Gflvern 
meut now repents of its having done 
so. It now wishes to cancel its settle¬ 
ment of these fishery rights, and /o give 
it a good title to them, and to save it 
the trouble and danger of dealing with 
the settlement holders and their trans¬ 
ferees, it has adopted the plan of taking 
the fishery-rights up under the Act. 

In our opinion, though it is doubtless 
convenient to it to do so, Government 
cannot for the two reasons already as¬ 
signed adopt this course. • 


this under the Land Acquisition Act. 
Land la defined in the Act as including 
benefits arising out of land, etc. But 
land is not defined as meaning benefits 
arising out of land. Therefore, fishery 
rights are not land, and it Is only land, 
including the rights arising out of It, 
but not the rights detached from the 
land, that can be acquired under the Act. 
The Government pleader calls our at¬ 
tention to the definition of "persons 
Inter^a^d,” in which It is said that a 


The Government pleader’s next argu¬ 
ment is that th(f parties Interested have 
only contested the amount of compensa¬ 
tion awarded. This is not so, for all 
the claimants in their written statements, 
plead that “ by contesting the amount of 
compensation they are not in any way 
waiving their right of questioning the 
Land Acquisition proceedings In the Civil 
Court on the ground that these fisheries 
cannot be legally acquired under Act I 
of 1894.” Kee pp. 8, 12, 1C and 20 of 
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the paper-book. • Agaiij, iu their memo- 
randfum of appeal to this Court, 'their 
eecoud ground of appeal is " That the 
Court below should have held that the 
right to lishery in respect of the space 
between the high-watir and low-water 
mark, being neither land nor protits ari¬ 
sing out of land’ the eubjeft-matter is 
beyond the scope of the (jand Acquisi¬ 
tion Act and it cinnot thus be actiulred." 
Mr. Caspersi: too for the Appellants con¬ 
tends that the proceedings of the Deputy 
Collector»are without Jurisdiction. Ho 
goefi further; for ho asserts that tlie 
proceedings of 189t) are illegal and that 
Coveruiaont could not then legally ac¬ 
quire wnder tho Act the foreshore oil’ 
Chcfndipur. We need not enter into that 
(luestion now. We are not at present 
concerned with tho legality of tho pro¬ 
ceedings of 18'Jd. 

But even if tho Appellants had not 
raised this plea, we consider we would 
have been entitled of our own motion 
to enquire into the leg&llty of the Col¬ 
lectors’ proceedings and of the reference 
see Bihi Ladli Begum v. Bibi Ilaje 
Kabia (1). 

'J’he (foverumeut Pleader finally calls 
our attentloii'to the* case of Babujan v. 
Bccrelatg of State (9). In this case it 
has been said, “ Thtf matter being refer¬ 
red to the District Judge, at the instance 
of Behijan who claimed to be the proprietor 
of tho laud, the Judge held that the Col¬ 
lector had no jurisdiction to deal with 
the* case as he had done, and that he 
could not, therefore, entertain tho refer¬ 
ence. He, however, did not stop there, 
but went on to hqjd, that the Act did 

(1) I. L, R. 13 Boin. 050, 053 (1888). 

(•J) 4 C, L. J. 25(3 (1908). 


nob apply to a case in which the Collector 
claims the land, on behalf of the Go¬ 
vernment or the Municipality. 

“ Mr. Porester was no doubt right in 
holding that the Brat proceedings and 
the raference thereunder.were bad, be¬ 
cause what has to be acquired in every 
case under the Land Ac(]ul8ltlon Act, is 
the aggregate of rights In the land, and 
not merely some subsidiary right, such 
as that of a tenant." 

These passages are, we think, in favour 
of tho views we have expressed. They 
show (1) that what is to be acquired in 
every case under the Act Is the aggregate 
of rights In the land, and not merely 
some subsidiary right, as In this cafje,, 
lishery righta : (2) that It is tho duty of 
Civil Court to sot aside proceedings of, 
and a reference by, the Collector which 
are bad, being contrary to the provisions 
of the Act. 

We accordingly decree this appeal. Wo 

r 

sot aside the proceedings and the refer¬ 
ence by the CollecttTT In this case. The 
Appellants are entitled to all their costs 
In both Court. , 

N. G. Appeal allowed. 

[CIVIL APPELLATE JURISDICTION ] 

Aiteal i rom Original Degree. 

No. 31V OF 1906. 

^RiNATH Ghobh aud 
others, Defendants, 
Appellants, 

V. 

Mueumuram Chuckbb- 
UUTTT, Plaintiff, 
Respondent. 

Will — Probate — Revocatwi—hocm stand 
of co-e.eeoutor to challenge genumenees of 
Will. 


Maclean, C. J. 
Dos8, J. 

1908. 

90, February, 
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When a probate having been granted 
in the name of several persons as executors, 
one of them applied for revocation on 
the ground that the Will was a forgery 
and that he himself did not apply for 
probate and ‘was not cited, and that the 
probate was obtained bihind his back, 

Held— That he was entitled to have 
his name struck out of the probate, hut 
he had no locus stand* to challenge the 
Will. 

This was au appeal preferred on the 
23rd of August 1906, against the decree 
of R. R. Pope, Esq., District Judge of 
Zlltah 24-PergunDah8, dated the 25th of 
May 1906. 

' ’ This appeal arose out of an application 
by the Respondent for the ^revocation of 
a probate of the will of one Bhagaban 
Ure granted to the seven Appellants and 
the Respondent. The applicant stated 
BO ^far as he was aware Bhagawau Ure 
left no will. But whether he did or noti 
he himself knew nothing about it and 
neither the application for probate nor 
the vakalatnama filed in the probate case 
was signed by him. The Appellants 
objected that the Respondent had no locus 
standi to apply for the revocation of the 
probate) that this case did nob come under 
the provisions of sec. 60 of the Probate 
Act. 

The Dietrlct Judge observed that in 
his opinion there was really one issua 
involved In the case and it was ; “ Did 
Bhagaban Ure validly execute the Will 
of which probate was granted, and on 
the evidence be held that the Will set 
up was not genuine. Accordingly he 
decreed the euit. 

The present appeal was preferred 
againsydils decision. 


Babus Harendta Narayan MuTmjee 
and ' Monmotha Nath Mukerjee tor the 
Appellant. 

Babu Bam Chandra Mazumdar tor the 
Respondent. 

V 

The Judgment of the Court was as 
follows:— *. ' 

Maclean, C. J.—T{ila is a somewhat 
novel application. On the let of June 
1903, one Bhagaban Dass Ure is alleged 
to have made a will. He appointed no 
less than eight executors, one of w^om 
is .the present Respondent. On the 18th 
of September 1903, probate was granted 
to the eight executors. On the 22nd of 
November 1905, two years afterwards, 
the present application is made by the 
Respondent. .He says that the proceed¬ 
ing for probate was taken behind his 
back ; be was not cited ; that tfe did 
not want to have anything to do with 
the matter and the Will set up was a 
forgery. The case came before the Dis¬ 
trict Judge of 24 PergunnabB, and be 
said that the real issue was whether the 
Will was fraudulent or whether it was 
not. The present Respondent went into a 
considerable amount of evidence to show 
that the Will was fraudulent, and induced 
the Court to hold that it was fraudulent. 
The other seven executors have appealed : 
and, they say that the present Respond¬ 
ent could not go into that question j for, 
he was in this difficulty: if he had any 
interest, it was only on the footing of 
the Will being a valid Will, and of his 
being one of the executors of that Will ; 
if he says that there was no Will he baa 
no locus standi to* challenge it. He is 
not one of the heirs, or anywise interest¬ 
ed in the estate. He could not challenge 
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the Will • and It is difficult to see how information^mioM Judgift power to $rant 
th< jaigment. of th./Coort Wow o.n .aMim-Indim PmA ttl. 

etan^ * A chowkidar lodged an information at 


But there is something In the point 
whioh he now raises that he did not 
apply for probate and^ does not wish to 
bo In the position of au executor of a 
Will which, he says, is no Will. Ap¬ 
parently be did not apply for probate : 
and he says he does not wish to act 
as an executor. *We can treat his appli¬ 
cation aa one for revocation as far as 
he is concerned, and strike his name out 
of the probate ; and thus free him from 
liabtlity as an executor. As regards the 
other seven executors the probate must 
stand. The present Respondent has no 
locui tiandi to contend that the Will 
is a’fraudulent Will. 

We, therefore, dlscharge^the decree of 
the District Judge and we make au order 
revolrjng the grant so far as it relates 
to the name of Mukundram Chucker- 
butty, the present Respondent. 

The Appellant must have the costs 
of this appeal: the hearing fee Is assessed 
at three gold mohurs. 

Doss, J.—I agree- 

(]j Appeal allowed. 

[CRIMINAL REVISION AL JURISDICTION! 

Rev. No. 1493 of 1907. 

Rampini, J. 

Shabfcddin, j. Dhaumadas Kawab and 
1908. anr., Petitioners, 

Heard, 

22, January. The Lmpbbob, 
Judgment, ^ Opposite Party 
24, January 

Criminal Pi’ocedure Code {Act V of 1S9S), 
secs. 195 (h) and /f76-^anction to prosecute- 
Instigating Hie chouHdar in lodging a false 


the thana of the murder of a girl. On the 
Police report, the Magistrate entered the 
case as false and declined to issue process 
against the accused and dificted that the 
chowkidar alone should he first prosecuted 
under secs, 182 and 211, 1. P, C., and 
not his instigators. On an application 
being made to the Sessions Judge with the 
view of obtaining sanction for the pi'osecu- 
tion of the instigators, the Sessions Judge 
granted the sanction ; 

Held— That the Sessions Judge had no 
jui isdiction either under sec. 195 or sec, 

476, Or. P. C., to sanction the prosecution 

• • 

for an offence under sec. 211, /. P. C., 
as the offence if any of the alleged insti¬ 
gators was committed by those persons 
before the Police and not before any 
Court or in the course of any judicial 
proceeding or of any proceeding in any 
Court. 

This was a rule granted on the 19tb 
of December 1907, against an order of 
Mr. F. Roe, Sessions Judge of Hooghly, 
dated the 3rd of December 1907, direct¬ 
ing the prosecution of the Petitioners 
under sec. 211, I. P. C. 

The facts of the case material to this 
report will appear from the judgment. 

Babus Dassaraths Sanpal and Sut'tsh 
. Chandra Mukerjte for the Petitioners. 

Babu Atulya Churn Bose for the Op* 
poeite Party. 

The Judgment of the Court was as 
follows ;— 

This Is a rule to show cause why 
the order of the Sessions Judge dated 
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the Srd December 1907 dlreptlng the 
proaeoutioD of the Petitioners for an 
offence under sec. 211,1. P. C., should not 
be set aside. 

The order of the Sessions Judge Is as 
follows 

“There oaii'be no reasonable’doubt 
that Dharmadas Kawar'and Awlat Koyal 
Instigated the chowkidar to lodge this 
information. 1 direct that they be prose¬ 
cuted under sec. 211, with Khetter 
Duby.” 

The facts are that false Information of 
the murder of a girl was lodged at the 
thana, by a chowkidar named Khetter 
Duby. The Police made an enquiry and 
reported the case to be false. The Magls- 
tr4te passed the following order" From 
the evidence on record it Is clear that 
the girl died a naturel death at her hus¬ 
band’s place and I suspect that the girl's 
father-in-law having refused to give her 
ornaments to her father, the latter want¬ 
ed to make a row, but the gomostha 
having intervened the ornaments were 
given to the girl's father and the enemies 
of the.gomostha caught hold of this op¬ 
portunity and Induced the chowkidar to 
make a false report to the Police, The 
case shall be entered false and no pro¬ 
cesses shall be issued against the accused. 
In his information to the Police however 
the chowkidar took all the responsibility 
upon himself. He shad therefore for the 
present be alone prosecuted under secs. 
182 and 211,1. P. C.” 

The complainant Abdul Jabbar then 
applied directly to the Sessions Judge for 
sanction to prosecute the Petitioners 
Dharmadas Kawar and Awlat Koyal who, 
it is alleged, induced the chowkidar to 
give the false information to the Police. 


The legality of the Sessions Judge's 
order Is Impugned tn the grounds (1) that 
if it'be a sanction under sec. 195(6), 
Or, P. C., he had no jurisdiction to grant 
it, as no offence under sec. 211 had been 
committed in or in ,reIation to any pro¬ 
ceeding In any Court: (2) that if It be 
an order under sec. ilG, Cr. P. C., it is 
bad for a similar reason and (3) that the 
order of the Sessions Judge is not in con¬ 
formity with the provisions of sec. 19.5, 
sub-sec. (4), Cr. P. C, These grounds 
must prevail. The offence, if any, was 
committed before the Police 'and not 
before any Court, or in the course of any 
judicial proceeding or of any proceeding 
In any Court, The Sessions Judge had 
therefore no jurisdiction to make it, 
either under sec. 195 (6) or sec. 470, Cr. 
P. C, Further^ in the order not the 
slightest attempt has been made to comply 
with the provisions of sec. 19.5, .sub¬ 
sec. (1). 

ft is much to be regretted that more 
care is not taken_by Judicial Officers in 
the granting of sanction to prosecute for 
offences against public justice. Much 
time and labour are at present wasted 
owing to easily avoided Irregularities in 
the granting of sanctions. 

We make the ruie absolute and set 
aside the Sessions Judge’s order as prayed. 
P. 0. Hale made absolute. 
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Rbv. No. ^O.of 1908. 

BAuriNi, J*. 

Shabfoooin, J, Bifha Das Gibi Bud 

1908. anr., PetitioneiB, 

Heard, 4 aud v, 

5, February. NibadamIni Bkwa, 

Judgment Oppoaito Pari^. 

6 , February. J ' . , ^ 

Charge^ defect in — Charge, omisiion to frame 
— Conviction, mliditg hf — Enxhetzlement — 
Indian Penal Code {Act XLV of 1860), sees 
^06 and 116, 

Where the ekarye against the accused 
was to <A8 ffftet that he on or before the 
81 tt day of June 1907 committed breach 
of Oust m teeptet of tome deeds ivhich he 
took /torn 1 J 4 complainant and iras theieby 
guilty of* an 0 fence punishable under sec. 
4 O 6 , /. P. O-, but at the trial he litas 
convicted of etnbt/diny nai the*deeds but 
amounts i^btained by dealing with those 
deeds ; 

Held— That the coniiction is bad and 
ought to be set aside. 

Where an accused, who was tried with 
the other accused against ivhom the above- 
mentioned charge was framed, was convicted 
under tec. 406 lead with sec. 116, I. P. 
C,, without any specific charge having been 
framed against him, but it appeared that 
he knew of the charge as he put in a writ¬ 
ten statement denying it, •. 

Held— That his conviction it also bad 
and ought to be set aside. 

This was a rule granted on the 9th 
of February 1908, against an order of 
Mobanta Radbasyam Das Adhikarl, Hono¬ 
rary Magistrate of Contal, dated the 6th 
of December which order was, on appeal, 
affirmed by the Joint Magistrate, Midna- 
pore, (S. W. Goode, Esqr.) on the 2nd 
January 1908. 


The facts of the case material to this 
report will appear from the 

Mr, Eardley Norton and Balm ikuu- 
rathi Sanyal for the Petitioners. 

Mr. Orr, Deputy\Legal Rememhraneer 
for the Crown. 

JBabus Atulya Churn Bose and Joy- 
gopal Okosha for the Op^site Party. 

The JUDOMKNT OF THE COUBT WaS BS 
follows:— 

This is a rule, calling upon the District 
Magistrate of Midnapore to show cause 
why the coDTiotfons of and sentences 
j)as8od on the Petitioners should not be 
set asldo, 

'I’lie Petitioner No. 1, Bipra Das 
(I'irl, has been convieted of an odenoe 
under sec. 406, I. P. C. and the Petl 
tioner No. 2, Khlrbde Chandra Das, of an 
offence under sec..406 read with sec. 116, 
r. P. C. The former has been sentenced 
to undergo rigorous imprisonment for 
one month and the latter to pay a fine 
of Rs. ' 1 O, or, 111 default, to suffer one 
month’s rigorous imprisonment. 

The Petitioners were tried by an Hono¬ 
rary Magistrate, Mohanta Kadba Syam 
Das Adhikari. The charge drawn up 
against the Petitioner No. 1 is admit¬ 
tedly very vague. Tt Is to tKe effect 
that he, on or before the 2l8t day of 
June 1907, committed breach of trust in 
respect of some deedsr which he took 
from the complainant, and was thereby 
guilty of an offence punishable under sec. 
406,1. P. C. There Is no charge whatever 
against the Petitioner No. 2, who, how¬ 
ever, has been convicted of an offence 
under sec. 406 read with sec. 116, 
I P. C. 

Now, the judgment of the Honorary 
Magistrate shows that notwithstanding 

73 
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the wording; of the charge agaiueb the 
Petitioner No. 1, the Petitioners have 
been convicted, not of embeszllug some 
deeds, but of embezrling amounts ob¬ 
tained by dealing with those deeds. We 
have tried to find out what the “some 

t 

deeds ” are; but so far as we can see, 
that does not appear from any part of 
the record or from the judgment of the 
Honorary Magistrate or from that of the 
appellate Court, The learned pleader for 
the Opposite Party, however, has pointed 
out the deeds upon the record. He says 
they ate three in number, one, dated the 
Ist July 1905, on which the Petitioner 
No. 1 is said to have obtained Rs. 44 : 
another, dated the 5th June 1905, the 
exact amount obtained for which the 
learned pleader cannot tell us, but the 
principal of which, he says, Is Rs. 108, 
and the third, dated the 24th Ootober 

1904, the principal of which was Rs. 50. 
Now, in the first place, we may observe 

that none of these deeds are dated the 
2l8t June 1907, which is the date speci¬ 
fied in the charge as that on which the 

Petitioner No. 1 committed the embezzle- 

« 

ment, and the pleader for the Opposite 
Party cannot tell us what really took 
place on the 2 Ist June 1907. 

The learned pleader for the Opposite 
Party calls attention to twojother Aofiafd*, 
one dated the,23rd March 1906, on 
which, be says, Re. 200 were obtained, 
and another, bearing the same date, on 
which Rs. 128 were obtained. And then 
there is a third deed of the 15th July 

1905, on which a sum of Rs. 200 Is also 
said to have been obtained. Now the 
pleader for the Opposite Party says that 
the charge relates to the first three 

and not to the three. All we 


can say Hi that* this may be so; but 
It does not appear from the record or 
the charge. The pleader for the Opposite 
Party further argues that the charge is 
correct, and that the Petitioner has been 
tried for ^bezzling the deeds and not 
the money obtained on the deeds. That, 
however, does not appear from the judg¬ 
ment of the Honorary Magistrate to be 
the case. On toe contrary, from that 
judgment it appears that the Petitioner 
was convicted of embezzling certain sum 
of money; but what sums be embezzled 
and on what dates he committed the 
embezzlements does not at all appear from 
the record or from 4;he evidence. 

Then, us for the Petitioner No. 2, 
Kherode Chandra Das, there is nothing 
to show^ what the specific charge against 
him was. The pleader for the Opposite 
Party contends that be knew very well 
what the charge was, because be put In 
a written statement denying It. That 
may be so, but we cannot, from the evi¬ 
dence, or from the record, tell what the 
charge was. 

The proceedings in this case have, in 
our opinion, been highly Irregular; and 
we think that the Petitioners should 
neither have behu tried nor convicted as 
they have been. The learned Joint Ma¬ 
gistrate who hbard the appeal against 
the decision of the first Court should have 
discovered the defects lu the proceedings 
and ordered a retrial. 

We, therefore, set aside the convlotion 
and sentences, and, as we are unable to 
see whether the Petitioners have commit¬ 
ted any ofifenoe or not, we direct that a 
retrial should take place for any offence 
of embezzlement which the Petitioners 
may have committed. They must| how- 



Vbu XII.] THl CALCDTtA 

Bifra Difl CtiRi V. Niradimomi Biwa. 

ever, be tried by eome.MagisprAte, other 
than Mabanla Radhaeyam Dm Adhikari, 
whom the DUtriot Magistrate may eeleot 
for that purpose. 

B, 0. Rule made abiolute, 

' • 

(ORIHINALRBVISIONALJURISOICTION] 

Rsv. No. 15 or’1908. .• •• • 

• 

Raotini, 1 • 

Sbarfoddin, J. MANiBUODih aod ore., 
1908. PetltioDers, 

Heard, > v. 

5, February. ’ Thb Empbrob, 
Judgment, Opposite Party. 

18, February., 

Indian Penal Code {Act XL V of I860), 
leci. 99 and IJff—Rioting—Common object — 
Difference between common object charged and 
common object found—Conviction, validity 
of—Right of private defence. 

Where the* accuted were convicted on a 
charge of rioting committed with intent 
to ditposmi the complainant, and. on 
appeal the ijessiom Judge uphd(^ the con¬ 
viction but found that the common object 
wat enforcement of their right or $up- 
poted right, 

Held~->rAat although there was a differ’ 

t<ve between the cofnnion object charged 

• • 

and the common object found, the differ¬ 
ence U)a» very elight and at both common 
objeete raieed the eame gueetion of law 
and the accused had not been in any way 
prejudiced in their defence, the conviction 
wat not bad. 

That under the circumstances of the cate 
the right of jprtvaie defence under sec, 99, 
I, P. 0., conW not arise. 

Thle was a rule granted on the 6th 
of January 1908, against an order of 
Mr. 0. H. Moseley, Sub divisional Magie- 
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trate of HabiganJ, dated the 8th of May 
•1907, which order was, on appeal, affirm* 
ed by Mr, Phillimore, SesBione Judge of 
Sylhet on the 18(h of November 1907. 

The facts of the case will appear from 
the judgment, 

Babu Sarat Chandra Roy Chowdhury 
for the Petitioners. 

No one appeared to show cause against 
the Rule. 

The Jddqmbnt op tbk Court was as 
follows;— 

This is a rule to show cause why the 
couviction of and senteaces passed on 
the three Petitioners, viz., Maniruddin, 
Sadal Gbaud Shaba and Sheikh Chamari, 
should not be set aside. The three Peti¬ 
tioners have been cSnvicted^ by the Sub- 
divisional Magistrate of Hablganj of 
offences under see. 148, I. P. C., and 
sentenced, Maniruddin to 8 mouths’ and 
the other two to (j months’ rigorous im¬ 
prisonment. The Petitioner, Maniruddin, 
has further been convioted'of an offence 
under sec. 321, I. P. C., and sentenced 
to undergo a further term <>f fotir vnontbs’ 
rigorous Imprisonment 

The iaots are that the accused on Ihs 
8th March laet Tere members of e large 
body of men about 40, 50, or 80 in 
number, who came armed with lathis, 
bikals (or spears) and kuchasolaa (appa* 
rently heavy billets of wood) and attack¬ 
ed the complainant, Basir Mahomed and 
bis father Dengu, severely wounded them 
and destroyed the crops sown by the 
oomplalnant on a certain piece of land, 
There bad been a partition of certain 
land of which the disputed plot formed 
a part. There was a dispute as to the 
•hare to which the disputed plot had 
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fallen on partition. The oomplainant 
claimed it aa having fallen to the share of, 
his landlord. The aooused Mairiruddln 
raised a similar contention. The Magis¬ 
trate found that the complainant was in 
possession and had grown the crop des¬ 
troyed by the, accused. He therefore 
charged the accused with rioting armed 
with dangerous weapons “ with the com¬ 
mon object of dispossessing Basil Maho¬ 
med from certain land In his possession 
and with having nsed violence In prose* 
outlon of that common object.” 

The Petitioners appealed to the Judge, 
who dismissed their appeal. But he 
said:—"It seems to me that neither 
party can be said to have been In exclu¬ 
sive or undisturbed posscssiun of the 
laud. . . . r fhicl that the Appul 
lants' comtiidn object waa to oiifoice (lie 
light or supposed right of ^adal lo 
cultivate the laud as a tenant of Maui- 
ruddln and that they committed rioting.” 

^J'he rule was therefore applied for and 
Issued on the ground that the Judge 
bad found the accused guilty of rioting 
With a dififerent common object than 
that speclBed in the charge. 

In support of the rule, it has beeu 
urged (1) that the accused committed 
no ofTence, as on the findings of the 
Judge the Petitioners only exercised the 
right of priyate defence ; (2) that they 
have been convicted of rioting with a 
different common object from that speci¬ 
fied in the charge and (3) that the two 
Petitioners, Sadal Chand Sbaha and 
Sheikh Chamari took no active part in 
the riot. They bad no weapons and used 
violenoe to no one. 

As to the first of these pleae it appears 
Jo us that it cauuot prevail, la our opi¬ 


nion the accused gannot be said to have 

f 

been'acting in the exercise of* the right of 
private defence. They deliberately went 
to the land armed with deadly weapons 
and in very large numbers with Intent 
to enforo^ their right or supposed right 
to the laud. The witness Dengu says 
that as, the Petitioners passed bis house 
ou the way to the field Mauiruddin said ; 
"Come out kcu-amjada, you and your 
BouB, I am going to the field.” This 
shows the Petitiouers went to the dis¬ 
puted field deliberately intending to 
fight and defied the oomplulnant and 
his father to come and oppose them. 
There was no occasion for their going 
to the field that day. The crop had 
been previously sown by the 'oiiiplainant 
,111(1 wiio growing. 'I'liu I’etitioiieft; were 
mil aitiJdeiily called mi Lo jirotect their 
riglilt) ur supposed rights. There 'was 
uu attempt ou the day of the occurrence 
to invade or encroach upon them. In 
any casi', they had plenty of time to have 
recourse* to the authorities, civil, criminal 
and police and deliberately Ignored them 
and took the law Into their own hands. 
In these circumatances, under sec. 09, 
I. P. C., 110 right of private defence cau 
have arisen. . 

•* t 

The second plea Is of a very technical 
nature. Tb* accused were charged with 
rioting with Intent to dispossess the com¬ 
plainant from certain land. Thu Magis¬ 
trate found them guilty of rioting with 
this intent. The Judge thinks the ques¬ 
tion of possession of the [and not 
clear, but says that in any case the 
aooused committed an offence under sec. 
148, I. P. C , as they committed rioting 
with the intention of enforcing their 
ilgbi.S iir suppMfled rights to the land. 
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Tte 'bBiwesa tbv oemnoa 

objMti ebaigadi'by tb» Mag|itit»te ftnd 
tbM held bj tbe Jiodga-to bave* aotoated 
Ui«tae<mMd is very slight. Both oommoB 
ob^MtS’ Mdse the same questtoas aiod 
tbe aoeueed *ba^ io no ymy been pro- 
Judioed or misled in their defence so ae 
to induce them to omit to bring forwaird 
any evidence, They knew very well they 
were charged with an offanoe under 
leo. 148, I, P. C., and that it was adrie- 
able for them to establish their claims 
to ^the land, in order to justify their 
proceedings. In fact, they were charged 
with a more serious, and have been found 
to have .been actuated by a somewhat 
similar, but less serious, common object. 

Thu PetitjunorH' third plea seems to 
uu not to be correct. There is ample 
ovideiico that* both* Sadai Cbaud tibalia 
^ aud Chatnari carried weapons and took 
an active part in tbe riot. Thus, Basir 
Mahomed says, "Cbaniari beat me on 
my right leg with a lathi. Nobln 
Cbamar, Mansar, Sadai Shaba and Eakub 
beat me with lathi» and also my father." 
Dengu says ;—" Cbsmarl struck mo on 
my left band with a lathi." IMramuddin 
cays: “Cbamari beat Deugu." Kewa- 
julla sj^ya: "Cbamari struck him (6a«tc) 
with a lathi on tbe head. Jaaud, Sadai 
Shaba; and iCohIn and all the accused 
beat with lathw and bikale." Hridoy 
Mlstrl aud Mohabatullab gave similal 
ovidenuo. There can, we tbink,, be no 
doubt tbai tbe 'Jud and ord PetltieueM 
took ao) actlvw jwrt in tfaa riot and ara 
not deaarviag of any Itnieney. The 
Magiatrate observes “Maniruddhr is 
clearly tbe person who deliberately engt- 
neered tbe riot Md it appears thait be 
has spent most of Lis life doing this 




sorb' oi thing, having bean Impriaonad 
acreral timea foiN almllar oflPsnoea. Hie 
offence therefore requirea an extra aavara 
pufllsbrnent." 

We accordingly disobargs tbe rule. 

B. C. XuU ditchargtd. 

I 

[GRIMWAL APPEiLLATI JDRISOIGTKWI 

Govt, Apfkal No. 1 or 1908. 


Ta* Depotv LfOiti Rb- 
sntuBBABCEB 00 behalf 
of the Government of 
Bengal, Appellant, 
v< 

Bass Bkbabt Dabs, Ac- 
oused, Respondsnt. 

Indian Penal Code {Ad XLV'of t86u), 


Gbidt, J 
Woodboipk, J. 
1908. 

4, March. 


sec il'JA —“ FioAididently," inmnwj of — 
Fohe entries ^uude for concealing fraud pre- 
I'lOudY. conmiiCed. 


Certain sums of money were received at 
a Munsifi for payment into Covernment 
treojury but they were never paid. The 
accused^ an accountant tn tAs Muntifs 
Court, did not enter these sums fn the 
Cbalan Register. But after the commenee- 
ment of an cn^iuiry into tAe ntatter, he, for 
die purpose of concealing the non-payment, 
made false entries in the Cbalan Register 
showing that these sutm had been paid 
to the credit of the Collector, 


Held, per jUeidt, J.—That inasmuch as 
the accused, in making ike false entries, 
was in reality furthering the fraud which 
had been committed upon the Oovernmtnt, 
he acted fraudulently and woe therefore 
guilty under sec. JfllA, /, P. C. 

Per WooOKOm, S.-^That even if the 
intention with which the false entries were 
made was te conceal a fraudulent or dis¬ 
honest ad previouely coftmitted, the tnten* 
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Uon would b$ to defraud and the 'ease 
would fall uuthin sec, 477A of the Indian 
Penal Code. 

EuraxeB of India v. Jiwanano (1), 
Qdbbm-Eufbxsb V. OinoHAUi Lal (2), 
Asdul Hamid v. The Emprubs (3), Lalit. 
Mobun Sarkar V. Queen Emfrebb (4), 
Qobbn Emfrbbs V, Bamabawbi (5) refer’ 
reii to. 

Thli WM an appeal preferred by the 
Deputy Legal Remembrancer on behalf 
of the GoTernmeut of Bengal, agalnat 
the order paiaed by Mr. P E. Oammiade, 
Additional Seaslone Judge of Sylhet on 
the 19tb of September 1907 acquitting 
the accused of the offences with which 
he was,charged under sec. 477A, I. P. C. 

The materlai facts of the case as they 
appear from the judgment of the Sessions 
Court are as follows:— 

The accused, an accountant of the 
Munslf's Court at Habigunj, was charg¬ 
ed with hsTlDg made three false entries 
lb column d of the chalan Register In 
order to defraud Government. The en¬ 
tries were :~tbe date 23 March ld06»> 
purporting to be the date of credit of 
Rs. 177-12 to Colleulur’s account;—the 
date 6 November 1906 purporting to be 
the date of credit of Rs. 16-10 to Collec¬ 
tor’s account; and the date 18 Novem¬ 
ber 1906 purporting to be the date of 
credit to CoUector’e account < of Rs. 105. 
These sums were never paid Into the 
treasury, and the charge against the ac¬ 
cused was that bo made the entries with 
latent to defraud Government, 

(1) I.L.R.6AU.321 (1882). 

(2) L L. a 8 All. 653 (1886). 

(8) 1. L. a 18 Oal. 849 (1888). 

(4) I. L. B. 22 Cat. 813 (1894). 

(I) Yd. 1 Weir. 554 (1888). 


The defence was that the accused did 
not make thf entries; that* he had nothing 
to do with the misappropriation of the 
money, and that even if the story for the 
proseoution were believed, it mast be held 
that thn entries were liade not In order 
to defraud Government but In order to 
cover a fraud already committed, and 
that, therefore, the' offence did not fall 
under sec. 477A. J. P. C. 

The case against the accused arose In 
this way:— 

In January 1907, while pauing three 
payment orders in respect of deposits of 
rents tbe*Dl8triot Judge discovered that 
the third parts of the chalons under 
which rents were supposed to have been 
deposited had neither been filled In nor 
signed. The Judge then ordered an en¬ 
quiry to be held on'this sDbjeot. While 
this Inquiry was in progrMs, on 28th Jan¬ 
uary 1907, the sheristadar of the first 
Court, in pass'iog an application for a 
payment, found that the two chalans in 
the record of the case kppeard to le in 
the writing of different persons and be 
also found that in part TT of one of the 
chalans the designation of the payet 
(cashier or sub-treasury officer) had been 
penned through. He than oalhid fot 
the ehalan Register and found that in 
tbe entry relating to the Buipioloue ehalem^ 
Entry No. 686, the date of credit to 
Collector’s account bad been altered, and 
hud 'been penned through with Ink that 
waa quite fresh. Tbe aooused admittedly 
bad tbe custody of the chalan Kegiiteri 
containing the false entries; and it ad¬ 
mittedly was his duty to write out those 
Registers, He drew up a report which 
he submitted to tbe Munsifs first Court, 
the Manilf took tbe statement of tbe 
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. BOOUMd ou OEtb, and, finding bis «xpla- 
natioa unutiflfaotory, auspended the ao- 
oaied. Tbe matter was reported to the 
Diatriot Judge, trbo directed that tbe 
oaae ahould be Sent to the police for In- 
▼eatlgatioD with the reault that the aocue- 
ed waa put on bla trial before tbe Seaalona 
Court. Tbe Seaiioua *Judge dlaagreeing 
with tbe aeieBsora acquitted the accused 
with the following remarka:—“ Tbe in¬ 
tent to defraud la eaaential to the com- 
misaion of an offence under sec. 477A. 
, The money deposited under the disputed 
ehalani waa admittedly embezzled. If 
there had been eTidenoe to show the false 
entries had been made at tbe time this 
money waa embezzled, there might have 

% 

been an intent to defraud: and the case 
would have been .covered by tbe ruling 
In Quten-Empreit v. Eatnasawmi (6); 
Irtit there not only is no evidence to 
prove exactly when these entries were 
made, but the facts point to their 
having been made after the enquiry was 
started in oonoeotlon with rent-deposit 
oases. The entries moreover all appear 
to have been made at one and tbe same 
time. In these oiroumstanoea, the oaae 
Is covered by the rulings in Emprm 
of India v. Jittanand (1), AbdtU Hamid 
V. Emp%ttt (3), Queen-Emprai v. Qir- 
dhari Lai (2), and I find tbe accused 
has not committed an ofience under sec. 
477A, I. P. 0. 

'* The assessors have found the accused 
guilty of tbe charges, but I disagree 
iTlth them on the point of law and It 
Is unnecessary to go into the facts. The 

(1) I. L. K f All. 221 (1882). 

(2) I. U R. 8 All. 663 (1886). 

(3) I. L. R. 18 Cal. 848 (1886). 

(6) Vol. 1 Weir. (1888). 


accused should lu my opinion be pro¬ 
secuted under sec. 409, I. P. C.” 

Mr. Orr, Dtputp Ltgal Bentembraneer 
for the Crown. 

Sabu$ Datsarathi ^iannyal and Surtth 
Chandra Mukerjet for tbe accused. Res¬ 
pondent. 

The JUDQUBNT OF TBB CoURT WEB U 
follows:— 

Obidt, J. —This is an appeal against 
a judgment of acquittal. The accused 
was charged with having committed 
offences punishable under sec. 477A of 
tbe Penal Code. 

We find ourselves in some diffiohlty 
In dealing with this case, because the 
Sessions Judge b^s not come to any find¬ 
ings of fact as to what the accused 
had actually done with respect to tbe 
offences with which he was charged. He 
assumes that if tbe case for tbe prose¬ 
cution be true, tbe accused bad commit¬ 
ted no offence. ’ Now, the case for tbe 
prosecution is this, that in tbe months 
of March and November 1906 certain 
sums of money had been received at the 
Hablgunj Munsifi for payment into the 
Qovernment Treasury there. The accus¬ 
ed was tbe accountant in the Munsif's 
Court and it was his duty to have made 
entries of the receipt In the thalan Regis¬ 
ter ; this. he failed to do. Sometime 
afterwards when the Register was found 
to be irregularly kept, an inquiry waa 
held, and the allegation against the ac¬ 
cused is that the sums were never paid 
Into the Oovemment Treasury, and that 
after tbe commencement of the enquiry, 
for the purpose of concealing the non¬ 
payment, he made entrlee In the Register 
showing that on tbe E3rd March 1906 
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a sum of Ks. 177-42 I^ad boou pai^ to 
the credit of the QoUeotur; op the 6th 
November auother aum of Be-16-10 and 
on the 18th November a sup of Es. 105 
bad been almllarly paid to the oredjt 
of the Colleotor. The vle,w apparently 
taken by the SeaeioDB Judge is that ae 
these entries were made not for the pur¬ 
pose of defrauding Goverpmeut but for 
the purpose of oouoeallng the fraud that 
bad been previously committed, the oase 
does not fall under see. 4774 of the 
Penal Code. In support of this view 
the Judge relied on the rulings In 
Emprtti of India v. Jiiwjinand (1), 
QuttU'Emprm v, Oiid/iati Xaf (2) and 
Abdul Honid v. The Empress (3), and 
he accordingly ac(iultted the aorused. 

It seems to me that In making the 
entries which are charged against him, 
the accused was- in reality furthering 
the fraud that bad already been commit¬ 
ted. If the accused had been success¬ 
ful, the money, to which Government, 
was entitled, would have continued to 
be kept out of the possession of Govern- 

(1) I L. U. f All. 221 (1882). 

(2) I L. R. 8 All. 663 (1886). 

(3) I. L. R. 13 Oal. 3-10 (1880). 


p^pt. Having .r^d .tp i^ils CQwhlMjt- 
tion 1 have po basit^tiop ip holding 
that the poouaed, if the oa^e for the 
prosecution is true, noted frauduieutly. 
In my opinion the view tpkep by the 
Sessions Judge W wrong. The order of 
acquittal is reversed apd. the apQuped 
must be retried>by the Sessions Judge 
on the charges already frspred ^afpt 
him. 

WooPROiTE, J. -In my view, the oase 
k covered by the rulings in Lolit Mohun 
Satkar v. Quem-Emprm (4), ^d in 
i^uten-Evipress v. Rama^vm (5), which 
have not been referred to by the Heislons 
Judge. He should therefore have con 
sldered the facts. 

In my opinion, oven If the intention 
with which the false entries were made 
was to conceal a fraudulent or dishonest 
act previously committed, the intention 
would be to defraud and the oase would 
fall within sec. 477A of the Indian Penal 
Code. 

I agree, therefore, with the order pass¬ 
ed by my learned brother. 

B. C. Appeal allowed. 

(4) I. L. R. 22 Cal. 318 (1894). 

(5) Vol. 1 Weir. 564 (1888). 
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4 Mi-lin I Rt'\ .lU'l 
nil V Su. ikL hh ill ill i 
l\U vii lit i iiiii P) jvu’ijm'' 
and ai,i n'/mnH 

in.rrifs of oot of t i 

(i-jt nt^ — fi’ci‘» nd I iinl 
poilWi—lndiCn Coi'lrail 
\ 4 rf, ^ 4 -xxl 

j V\\' ii iiA N .tU s (b 1 I'..I 111 
j- Il.ii! L) . I ’ in 

Ul I'.' Ill I'lO'.dnn COiu 
i .If A - U n'lhr' 


r\xx 7 I) ' 'll''’ 

REPORTS Lin liil'ii ) 


Till; 'ilL 'NT UaI.CIJI’I'A SLA^ItiN' ivli.l 

u'lniia'ifci'ilH'-it'ui^ti tuna'! i'e. Mi Jiaaii'C I’lctuhei 

will 


ilh II.I'. . i. iL'.l'-la) I'll I I, lU.L.MK 'a- 1111 , 
Ml O’K Ill'll}', :..'’ii;'ii' AlMii.'1'f- 

(I'lli'l ll (Ii l; l.a'l liilf' 'I'i ■!„' ' .* !li-/n;,llui Mr, 

I'Ai',', ilv i. '.'i ii’i’.iili’ ii) iL ' li'iiKi'u Mr, 

iiKir 'ili 1. i,s A V'-' V lui,!-' i.ai, ,, a. lUiil iiiliri.in 

11 ■ w ,.1 i!r, ^iil L.Uiii"i I'l . 110 Ian aiiii lii,'i 

,)[.,ii,,. , w:>' iiivni o'l'iily I’ti 'll li'n 'ipil) .r.'iii, 
I'.jiiiii.'-,', "1 'll''I'l - iii''-'ii 111', i ' ;i ai'ii' rliiak linr 

ill.' 11,,,-' K.''; , I'l iiii iia i n' Inns ui iiiti'ri'iii; 

la iTTifi, t) ir tinn' wti,) won m no iii;imU''i} 

,ii.'i| iHill'; I wi'li liiiii kacA li.i.ii 'I'liiDi; Ills ('aid 

i.xlL'iun 111 'li,vl null) A storing .ru'i'Y nt tlio lie,i'! 
aiiil ill' ll' iiu‘will-. I 111 'losjio'. 'it*ltis IrilloA' Lain, lie 
was I'laincii’lv f'lir liatli .is cimnsel und '.is 

Ifiial advisor 1. ilie (I ivermaoat. He was a iiiaa oi 
L'lutiu'Ur and I'.aiies to the cote b'lth in hi.s profts 
hional (Icaliiii's and in the disclunio of his public 

duties. II,'tireaio'it of such laea fiaiu the Dir leaves 
it decidedly weaker. 

'I'llli ATTAI.'JMKN'I' ok THB 1‘OSITION OK THB PrIME 
Miulster by a leading member of the B.ir of Mr. 
Asipiilh’s position is at ouee a refiuatiou of the 
theory that prevails in India that lawyers should be 
weeded out from our Legislatures. The English 
L m Journal pays the following tribute to Mr. As 
unith’s abilities 


The luoiiioUon of a memhei of the bar to the highest posi¬ 
tion to wiiich ,i British subieot can attain is a notable event 
in thi history of the legal profession, in which all its members 
e.ui l.ike a legitimate pinlc Mr. Asquith lias wou'his way 
to tl»' Ptemier.sliip liy a coijihinatiou of intellectual gift.s of 
tlie highest order. A cnltuicd and logical mind, a calm and 
indeiienJent judgment, a remarkable power of lucid statement, 
a couragcou.s belief iu his i onm i ion-. ,i 6 ne Reuse of patriol- 
ism—these .iie an.oug Ihe gieal uualiiies whitli have won tor 
him the coiihdi nee and .Ldimr.itiou oi the nation His career 
at the B.it, much m'ji'e dislmcirished lUan that of many an ad- 
vix.ilc who Ir.I's m tlo glaie of seii-.diou.il trial.-, has now, 
presuiikilily, been finally eli)''‘ih f .r the r.ght Imn. gentlem.sn, 
though lie rre,lied a pi'i'ie'lni'i, ■'.) resuming his praclieu afloi 
he ii'ised to be Home becnlari is scaicely likely lo create yet 
anoiher by lelmmug to the Hai 'is an e\-i’ruiie Milliner, In 
ihe perfoie of ill'l;igl. duties he ii.ts, 11 ri’.pi elive o; ]ioh. 
til d feeling, .he simiie u ' 1 i\i-!,isof ever’.'.iiwmbei ot hi' 

nil 1 111 Iitf "luu. 


TuK iNi, I’rVUAiiUAl'U Ai^lJ MlvEN' I'UOM OUU 

L’onreiupt.ish«n\s i’oDMiH'tivfly inw riu' lawyer 

mlliU'iiLT ioS in rhi' .isci-'ii i mr in Hi.- linrinh LiS^riala- 
nne. Hs dwa cours:*, 

rLt. hitiiic vs uiM tim* ;h ImvIu Iki'" h^caiiae 
piuyeisS ill'ki'ii I ' t‘'li m iho I idiaii 

ure.'^, a M'l-iMue n I'oiii; qp^a,.n|iy lit^vised 

if)t' t)l'- ■ 1 ' uUil, 0 * I irivijijj ;4 Hi HUell 

iih»> I liaf 1 V''.y 11 vviii iirr . v iwi ' i-t vi"' i'\ 4 lum. 

i‘ 1 • ii’ .t I )i fii'li 11 \ 1 II s p'l. • ,(• h'.i' ‘1 u i,s 11 ili.p 

» 'I t !i ■ l ; t‘l Ml'r'li. ’ll 11 • ' ' spi ' ’,1 A \ or t') 

' ' :p\ til* ; I’l’-n wi \]i t'l Mj v..i'i v\ 

i' ■ 'I'U't '1 ' i. I '1 ' t I 1 ’ t I ‘M '1. ■ 'll I iM s III IS l.'i. 

' 1 'm .' \ a v\! 1 jI i\<' M' ^ , s ' I «\ IA I 1 Ii' • ,ib ft’ ('I 

I ill' .! Ii ' 111)1 -U’ I ' -1 -' i' ^ ^ I ' ''i 'I il p: 1 A( I'H iitfS' • 

ii [}j '\ili|ii,_'t,.’i V !i'lii'. ' 1' 1 lit !If'nn\, itiiltVfk 

‘ ,is ’'.I i.'iU .'.’ll { ,( I'lM': ii.Aiiil II') f liie 

nil- 111 M I’l. 1 It I'm (ii f'.iv.llo n,v^ 

'f 'll" III- I's' .L[ tl.' iniit. Tmii)’.' lu AU'l L’ltl riL 

lail'i I'lll ' Ipm 111 ') 1 U tA'Itliil tlMilo ,IU\ jH tni>Ui»i‘sI ,IL- 

If'is 1 f tf lu'ifi'', 1 V»’' I'l'iV v.'livi' I'oimt''IjiHi wilU tlio 

I'isi 'Till/ .1 -tl'isiui'.f’v iM 1 he WOMtom Cin'i'if. It liV' 

H|'i -u.'i'ls ' C' ^11 It'"- ilul.'uir ti'i j.iAi n-iuh; uioiiinui ■> ni 

tl'f' f'-i VI.I tli'tiiv ii"t. Ill Mu'L^vi'i itu't Mr A^.[UilU 

v\iK j‘it'"iilr I'k-i t (\vl,iiu‘i in whitj.i til'* le^.il oii'iaciU i'l 

uiijiifH‘('di*nU‘.lI\ 1 . 01(1 IjOielmrn. Mr ll.ilil.me, Mr. 

r.iiirli, Ml. .Vi.Keuna, iso Henry I . .tier .in.l Mi Lhiyd- 
(/eoi ge h ue all been pi'.u'.I'ing law\eiIi (he rumour that 
Ml. I.lojd tieoi ge will succeed Mi A.s.[iuth as (.'hancelloi'ut 
the I'.\clie.|iiei [.lose to be well founded, the two chief members 
of the Cabinet will be lawyc!-, the ..me a b.anliter and the 
uthei a solioitm. 


Thb PIsGLisa Court of CrsisiiNAi, Atpeals is,' to 
CJme into existence shortly. It is interesting to "find 
t jat a set of ruies has been framed by the Home 
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Seorerjiry fur p;lylnflIl^ of comisel’H and solicitor’s 
fees ill the case of appellants who may bo too poor 
to secure professional help. The following abstract 
which we take from the colnmna of our Hngllsh con 
tempi rary shews how anxioiis the executive author¬ 
ities m Kngland are that, even the humblest of 
His Majesty’s subject should not bo prejudiced in 
his trjial or appeal because ho happens to be poor 

Due 111 ilie lieil, fe.itures of tile Com I nt (iiiiiii il A|i1ip.(I, 
wliicli Mill eome into existence in ; the eoni'se nf .1 leiv .I.iys 
will lie lli.it no A])|ip|l,inl Mill lie Milli.iut I'-it'il iD'-.lanr" 
Tiierelv liee.iU'C lie li.as imt tlie niem.^ t.i piy 101 it. 'I’lie 
iuilg'", ill tlie Rules they Irive franieil foi leeul.itiiiy ihe 
jiriKCiliiie 111 the Oiuit, have .iilnpteil the |iri)vi^i(.i’s oi llie 
I’eui Pti^oneiOefenre Act, Mitli the l'l^^llll tli.il ii l■■|ll ' " 
the ihity ef Clerlis of A^'i/e to keep h’<t' it .umi-el cul 
.nlii iiiir^ who .are M'illiiif!; to art [nr ji.iiii 'ippe'linls— .1 '..i-l 
in mIiii'Ii, “ii 111 . 1 ' 'i(ilicitnr> .iro 1 onreriiecl, they Mill I'.iie 
the help III the ntheials ol the Um’ -o. letiis in ililVeieiil 
p.ill^ III (he Kiuntrv. I^n .liinther p.ane aill !.<■ f..iiiiil 'lie 
|•eguHli'ln'. ui.nle hy the Roine Secret,aii a^ t i the rite.) ..i 
jiayiiieiil, to he in.arle for the expenses ol the .lefeiu e. Tliei 
ifilln in ^.iine resiiects from the reeulali.iiiB iii.nle hy Ini' j'le 
deeesMir uilfler the I’noi IVisoiiers’ DefeneeAit. T'le fee i.i 
■I h.ilk il.ir on the he.aring of .an appeal h.as heen (,\eil ,ii 'Jt d 
'01:1 III .1 haili..tei it 1 h ih' f'd ’ hut, if the ('uiirt 0 of ol'i 
ni'Ui Ih.rt the eaie i.- uiip nf (hllieiiltv, the Inn istei'- tee u hi 
nekV. 4 . (id. ]t is reeogniseil th.it iheie mu he ra'-e- .1 
Pxoejitiiiiial 'lennlh uni ilifllriiil'’ nul it i- ]ii.uiili"l tl.i' 

the ('.lint iiiiv, ill 'iieli eases, nnlei t he tee ..i I he sniicihii 
III he iDireise.l to V 7 . aii'l of the 1 ,111 i^tiu h,]]/ riir 
sonle .It reniiinei.ati.Mi lines imt eir mi the-iile .11 lihei aliiv. 
tint Me have itn ilnuht tliilt the iiiefiiher~ ..f I'ntli I.i .iiehe- 
ol ■ he prnfession will. 1 ee.arilhv-nf the iney'h.ue.. ..1 iliP'e 
i.aytlient^ dn their best in secure tli.it eseiy appell nr n In- 
i.a-p liillv m<l 'kiliiillv prp'eiiteil tn the ('.imi 


INDIAN CTHRr.NT (LASIX. 

.Iamai'i Mui.hu K V. Emperor, N f.. R (Ml. I.'h'^. 
Judqmenf, rosiVnf.s oh 

"1 must, appear, 011 the f me of tiie judgment, 
that the case of each accused lias iieeu taken into con¬ 
sideration, and reasons shouid be given, as far a.s 
may Ite ueccNsary, to show that the .Appellate r'luri 
has devoted judicial attention ro the case of cacli 
iccnscd.’ 


Aii;r\a Krishna v Kmperor, I. L R. .'!o Oa’. l-ll 
Cf. P. C, .'ce, 7.%' —Pen'i! Co'lf„xfr, 72.^ A—Se iiurm 

— Crtrnplaint. 

If the provisions of sec. 19G, Dr. P. D, are siili 
stantially complied with the conviction is not bad. 

The rule laid down in <Jaem-Emprns v. Sham Lai, 
I. L R. U (Jal. 707 was followed, vv., that an .ap¬ 
plication by a complainant to have his witnesses 
summoned and the case tried may be regarded as a 
'omplaint. 

The “article” In (juestlon published in the news- 
iiapf' was held to V)b seditious. 


Manh'K Lal ,^E 4 h, iS trk ;ooDv ok, I. L, R. 3-1 
Cal. l-oC. ()0tsl Tfus(i‘t$ Act^-Erecutor 


Thejte is nothing in the Official Trustees Act which 
precludes the official trustee from being appointed 
and acting as executor. 

Bi'pin Chandra Pad v. Emperor, I. L. R. !-o (7al. 
101. Cr. P. C., sec. 23i-—Joinder of charges. 

Case where it was held that sec. 234, Cr. P. C., 
was nob contravened. 

f ■_ 

MakhavLad MuKKn.iKA V . Nat,IN Chandra Copta, 
I. fj. 11. 33 Cal. 171. LimUation Act, sec. 13 and 
Sch. TI, Ah. SIf—Ta.catim of solicitor’s costs. 

Art. iS4 of Sch. II of the Limitation Act applies 
to a suit by an attdrney for costa and an order for 
taxation of costs does not eume within sec. 13 of the 
Limitation Act. 

ISiCljieto's. . 

• I'ir.EJIENTARY StDDIKH IN MeHCANTILK LaW, .-ippli 
cable to Rritlsh India. /Jy a Barrister-at-Law and 
advocate of the High (fourt, Calcutta. Calcutta, S. 
K. Jjahiri t[- Go., College. Slue!. 1908. 

This little book is Intended for students. A eoii- 
aiderable portion of the subject is covered hy codi- 
lied law, m;,., the Negotiable lustruraeuts ,Vct and 
the Contract Act, The arrangement of the codilier 
is not liowever the most suitable for students, Be¬ 
sides the (7odes necessarily deal with their subject 
in tlie abstract. The present work Is not merely a 
resumi’ of the law as embodied In the Code. It Is 
■an intelligible account of the law as it is found to 
operate in actual business transactions, 'hiite in 
keeping with its character of a beginner's liook. It 
does not also deal abundantly in case-law. Only lead 
ing decisions and such others as may help the students 
111 understanding the subject, are dealt with. The 
author acknowledges his indebtedness to .Scriitfon’s 
“ Klements of Mercantile Law.” The topics de.alt 
with are —(1) The'Law Merchant (2) Jegotiaiile Ins- 
triinieats (3) Sale of Goods (4) Marine fii8ur,itice (3) 
Charter parties and Bills of Lading. 

T:ie Indian Contradt Act (IX ot 1S72) together 
with ail Introduction and Explanatory Notes, Table 
of Contents, Appendix and Index. By Sir TIenry 
Cunningham, M. A., Barrister at-law, late one. of the 
■Judges of H. M's. High Court, at Calcutta, and Sir 
Horatio Shepherd, M. A., Barrister-at-law, late one 
of the Judges of II. M's. High Court at Madras 
Tenth Edition, Madras. Published by the Law 
fence Asylum Press,,Mount Road. 

A new edition of a standard work like the present 
hardly requires a lengthy notice. Since the issue 
of the last edition Sir Frederick Pollock’s edition 
has made Its appearance with some very oandid and 
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original criticisms of the Code and the 4 i 6 e law 
that has gathered round it The anthors have had 
to take these views of the learned jurist into aocount 
in preparing the present efilfion. /Like Sir Frederick 
and his learnecf co-adjutor, Mr 'Mulla, the tyesent 
authors religiously eschew all reference to eases not 
reported in the Government Law Reports, far as 
these are concerned, the case law has been wrought 
up to date. In other respects also, the notes have 
been subjected to careful revision ^hich enhances its 
value to the practising lawyer. , 

ilotfB of daBrr.',* 

CALCUTTA HWJH COURT. 

Recent decisions not yet reported. 

(The Important oaiCB 'e be tullj roporfed hcreiite- 

• 

ChimixXl Uevssional JuniSDi''noN'. Refore ‘.cioi, 
and WooDitoFFB, JJ. Cuihinal Revision 
CIS OF 1906. ilARFATE MEAN and 
Petitioners v. THE EMPERGR, ''ppnFte Parry. 
Oth April 19(^8. 

Indian Pencil Code, sec. —Criminal — 

Intent to annoy—Pr ^of of. 

The Petitioners entered upc^i th* luu'^e i ttic 
compli\jnant nno Kishen Dayd Koeri for :he p'lr 
pose of searcltin^ for a stolen article wh'ch 'ieloiiiJ:t"f 
to one of the Petitioners, and inspire of the reiooi;'- 
traneea of the complainant the Petitioners reroaniei 
in the premises and searched the lioube ’’r ’he 
stolen article. On these facts‘he Petitioiicis weri' 
tried bv the Snb-Divislonal Ma^^istrite of Pnair w!io 
convicted them under sec. 448, 1. P.t.’, and sentenced 
each of them to pay a fine of lis. 30. 

This rule was iSSued for setting aside the ’-'nv' . 
tion and sentences. 

Their l.ordships observed. 

Geiut, .1. —" It is contended that as the i'rnnary 
ol)jecr of the Petitioners was not. tii innoy the eoni- 
plainant, they cannot be convicted of criminal tre« 
pass witliin the definition giv#p m sec. Hi of rlie 
Penal Code. The law on the subject is disensbed 
in the case referred to in the Sub-Divisional M.igib- 
trate’s judgment and reported in 1. L. H. Ol Rnn . 
■hns. 1 entirely agree with the view taken by the 
Bombay High Court that ‘though theie may he no 
wish to annoy, yet if annoyance is the natural con¬ 
sequence of the act, and if it is known to the person 
who does the act that it is the natural couse-picuce, 
then there Is an Intent to annoy.’ Here the natnr.il 
consequence of searching for stolen property in the 
complainant’s house in his presence and against his 
protests was to cause serious annoyance and that 
ihat would be the result must have been inowD to 
the Petitioners. I hold therefore that they -ntended 
to annoy." 


WooDROFFE, J.—" I reserve my opinion u^on thi 
question whether the law la rightly laid down in the 
Bombay decision cited. It is unnecessary to consi¬ 
der It as the finding is that the alleged trespass was 
made on the pretei of searching for a stolen Tiiratt, 
There is nothing to show that there was any justi¬ 
fication for a search of the complainants’ premises.’’ 

Babu Surendra Nath Ghosal for the Petitioners. 

Bahu Dniarki Nath Milter for the prosecution. 

Rule dischanje-i 


Civil Art’ELi.ATE Jurisuiction. Before Rampini and 
HhAHI UDDIS, JJ. AlTEAt FROM ArPELLATB DeOREE 
No. 1082 or 1906. ASKARAN RAID and an’r., 
Appellants E PKAHI BILV alms PIR BUX, 
Respondent. Beard, .'!rd, fitli and 7th April 
1908. Judgment, 9tli April 1908. 

Negotiable Instruments Act, secs. 50, 5'J, S(> —Dra/cer 
and acceptor — Arrangetnent—Notice of dishonour. 

The Plaintiff was the holder of a hiindi paya>)ie 
at siglit drawn by one Peari Bu.x of Klshengunge in 
Hio Piirneali district on Abdus ''obhaii, a hide broker 
m Calcutta. The hmdi was presented to Abdus 
Sobhan. along with two bills of lading for parcels 
of hides despatched by Pearl Bii.v to Calcutta. Abdus 
t<obli,an accepted the huniH and promised to pay 
within 3 days. Sulisequoiitly ho paid Rs. 1,027 out 
of Its. 1,000 the amount I'f the hundi. After ab.iut 
a nioiitii, he became bapkrupl, The date of the 
himdi was the 17tli January. Notice of dlshotmur 
wis not given to Peari Bux till the 29th January, 
riie Plaintiff, tlie holder of the hiindi Hcied Pearl Pmx. 
•he drawer, for the .balance due to him. Both the 
lowei Courts dismi.sscil 'the suit on substantially >;he 
same tivouuds. 'u., (1) that tlm nqticc of dishou.'-ar 
was iv.i‘ given in due time and (i) timt the drawer 
was discharged by the holder of the note giving 
;ime f > the acceptor to ji.iy the woiioy, an arraujce- 
iiient not, notified to the drawer, nor acquiesced in by 
!dm. The Plaintiff appealed to the High Oonrr.. 

//r/f—Tint when the lioldcr of the note agreed 
to loceive the money in d days’ time, and did not 
give notice to the drawer of Ilje arrangement .and 
iid not, even giveliim notice of dishonour tili abi ut 
It) days subsequently, under the terms of secs. 1-0, 
'll) and 86 of the Negotiable Instrument Act, the 
trawer was dischargecl and the Plaintiff canid not 
recover from the drawer. 

D< Rash Behnrtj Chose ;iad Babas Ilemendra Nath 
den, Jogendra Nath Mookerji and Brojendra Nath 
Chattetyc for the Appellant, 

Babus Unmkali Mooketji and doy Copal Gkosha 
for the Kespondenl. 

Appeal diimissed. 
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Civn. j^rPKLi-AiB JuKisDicTioN. Before Ca8psr8z and All to ibe the Plaiktlff's agent. The Court below 
Coir, JJ. Apfbal from Appellate Order No. held that the suit could not proceed against Defend- 
450 OF 1907. lADULLA PAIKAK (auction- ant No. 2 alone. 

purchaser), Appellant w. MIROO MONDAL and » Held — Sec. 43 o‘f the Indian Contract Act governs 
oTHEns (Petitioners), and KRISHNA KAMINl MhiscjiBe; and, as there was no suggestion of any 
CHOWDHLIRANI (Decree-holder), Respondents, yexpress agreement to the contrary, the Plaintiff was 
28 th April 1908. entitled to sue Defendant No. 2 alone as one of the 


Civil Procedure Code (Act XIY of 1^82), tec. 

— 8nle, setting aside oj — Fraud — Appeal—Limitation 
Ac' (XV of iS77), sec. 18 and Sch. II, Art. 17§. 

The Appellant purchased certaip property at auc¬ 
tion-sale on 20th June 1898. On IT-th December 
1907 an application was made by j udgment-debtors 
under eec. 244 of the Code of Civil Procedure to 
set aside the sale. The Court of Erst instance held 
that the application was barred % limitation and 
refi'J-ed to set aside the sale On appeal the sale 
wa'- set aside, but the District Judge omitted to 
coi -'der the iiuestion of llrnitatior;. He observed 
“1 Inve no doubt that the sale of the property in 
unesHnn was brought about by collusion between 
the landlord (decree-holder) and his gomaUlio, the 
present auction-purchaser. 

The auctiot! purchaser appealed tn the llighCourf. 

^ J^dd —Tlirf .as the judgnient-debtors brought not 
only the decree holder, Imt tlie auctiou-purcliaser 
bcfi're the fVurt, and they raided tlie tonfention of 
fraud, llie c.iee came uudn se.-, 2-11, C, P. C 

Him I II Ghf'ie V. Cii ' mdn - ponl ( thoM , 1 L It 
20 Cal .539 at p -511 fiill.o--'.u 

In 178, 8 .l>, II of ti"--L’lldt'Ui^i; Art was apidi- 
(.•ftbh) Ml ,'iu'li ;■ eaci- 'I’iie j iiiigi'' i.t-deb’ors IIIu■ 
llieiefoie hIc w ilia! rhei. aripli.'.aiiiin v.as luan 
Williiu 3 JO I'l f.i'iu'ho ii ’ » on V liich !he,r riL'iit n 
apply !ucMi(-'‘. d ’Irl dii‘- waa*'i‘'il ailoclio ' 'In 
orf ra'io't o! c ' f ti e I uv't I'lon Ac. 

K'lhii f.'h'jT,," A'm - jh / i'i Xat/i K ' lnp , 2 (' 4 V. 
N (i91, f-iliuwt .1 

l.dv H-yvd Kw: lor 'he AppelLiu!. 

T I.v SH'n.'i Chw.i /2'.y for ihe R'-tpoudeut-- 

Ap, Kii oCovji'l. 

T 51 , Cii'.e t niinwhiJ. 

('ll,I, ArPFMA::. nUt.islik idn .llefoie 1 \I»oi,k-,.v, 

(: J and Doss, J Ai'I'FUL I HO.M Ai’I’KiI. 'IF 
I Dkomc No, 2010 n 190G SilDllo.Sill MO 
HAN ROY AND ANOTHEB, I’laintillg, Apptll-ui'S 
I SHEIKH SllAlIAllA/KHAN AM) ANOTHER, 
Defendants, Respondents. 2tth April 1908 

r.:n<-‘p'’( and agents—Suit against agents — D^ath 
0 * c.!( iht nfjfnts—Heirs not imde parties— Indian 
Cvntr"r.t An (IX of 1H72\ ser. Jfi. 

A suit was brought by a principal agaiusl his 
agentH fo’’an acermut. The agents were one H )kim 
All and lajfendant No 2 Hak'm All died but bis 
heirs were not made parties to the suit. Defendant 
Jjio, 2 admitted that hf was appointed with Ilak'm 


joint agents. 

Bahu Upendra Lai Roy for the Appellants. 

Bahu Nogtndrn Nath Chose (for Balu Monmotho 
Nath Muherfee) for the Respondents. 

. , Appeal alloioed: 

A. T. AI • ■ ' Case remanded. 


Civil Alikllate Jukisdiction. Before Maclean, C. J. 
and Do>s, J, Atfeal fro.m Appellate Decree 
No 1870 OF 1906 I'PENDRA NxVTH SAHlJ 
AND otriEits, Appellants i \ IIARI DA8 AlU- 
KKRJl AND ANOTHiT, Resj-ondeiils 23rd April 

• 1908, 

Ctril Procedure Code (Act XIY of ISSd), sec.SlOA 
— Decree-holdrv • shaie i/ monetj deposited, who en- 
tithJ. 

Defendaii! No. 1 lutd .obtained two oeciees against 
jtefendant Nr. 2 'I'iic pre.seur Plaintiih also ob- 
i.aincd a deciei;* ..galisi Oc-foiuLiut No. 2. Defend- 
.aiit Nn. 2 bad dit med a d’cicc ag .iust‘.i. tiiird 
paitj. Dtleiiuaiit N'l. 1 ai'atli’.'d iCu' .Iccree : and 
It' w,i- -idIII.t-r Oct;';, i .nl Nu. 2 aud in tlie 
^id'stout d 1\ i.’M'" IIIU-'. ill)' I ' V. .'Uieicd as 
t I'C UP'U-I- lii.h'li . 'i’lii- ' till- 1'; o.'td! t-iclied 

r.'f (iHt’,.' vdi'ip i) i MLai,, An l' ■ .obi.dned 
■’gam-! lilt liu-d p-.i'v. :iM 1 ^ tLi'v ,.,i, ,«'iiisHi,utod 

ill the ! . .(-I I t 0 • i I'l Kn 2 'I'l, II .1', Hit- ins 

fiuire f' D. f.'d.'ii N' 1 to- jii 'p.-i I s of tlie 
judg ii'-i I r,'I. o;ii' ti- -. 11 ’, All ajipli- 
(' 'j;;, was Hi i,i .0 ii lOt; -'-c 310 V "f tlje C’lile 
of Civ i’r.iid,!" 'o ' s'lb; 1..' e i'- upon the 
i: U’lj proMiii’d for iiia‘ s o 'on i-'Ui; d,*po, ted 
II' C’l’i!!. 9 ii.i' w.is 'loiie, 'ill-- ij.' .'ion was as 

i.'iv.eei; ti.e jre'Kui p. iiir ilN .on! D.'f'iid.iiit No. 
1. will' was eii'iitied J» I'a luij.iey, 

- - 9 i.'O lliiil" il-e cii I'iiii> ,air’e-|, Hie Pjanj. 

iifN and D.f’ii i.oi N ’ Is '>.‘’1 I I Hie shoes of the 
dtcric-lio’clc.', 1) d;'■'.■ill!. N 2 and woiu 'ue decree- 
bolders within tin- m oiiog of su.;. 310A. Tiie 
I'iaintiffs being as mac' ■! .'cree-holdurs as Hie Defend¬ 
ant No. 1 were cutiHiil to a share of tiie money 
dejiosited under sec. 310A * 

Bahus Rm Chandta Mo)imia>- and Ki^unamoy 
IP'Se for the Appel Ian s 

Bahu ShU Chuvltr,Pal't for the lUsponJeuts, 

A T. M. Dnree modified. 
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PRIVY COUNCIL. 

[Appeals from i^e Cmep Court op the 
Punjab and prom the Court of tAk 
Agent to the Governor-General 
IN Central India.]* 


I 

Lord Maonaqhtkn, 
Ijord Atkinson. • 
Sir Andrew Scoble. ! 
Sir Arthur Wilson, j 
19Q8. 

*18, Marnli. 


Hansraj and ors, 

.V. 

Sundar Lal and 
' "ajiJ^ther, 
and 

IIansraj and ors , 

V. 

Dwarka Das and 
|anr., (R^apoudentu) 
and tho Secretary 
of State for India 

. I 

Jn Council (In- 

I 

j tervenant.) 

tr ^ 

A rbitmtioii~ A i/'nrd—Decree ihereov 

--Appeal—Appeal ^roi^ Go'i>*rvor General’s 
Agent in likop<d, to the Primi Conned- 
NatioetStahi.] 

No appeal lies fiom a decree passed in 
aceorduncr with the awiul made by an 
arbitrntoi to whom mat lei <!, in dispute in 
the suit had been lefeired for dcciston. 


Qiuore : Whether an appeal lies to Ilis 
Majesty in Council fiom a decision of the 
Oovtrnor-General's Aqev.t at Sehoie in 
Bhopal, ^ , 

These wore two appeals which were 
heard together and •tine jiidgnienc pro¬ 
nounced In both as will hereinafter ap¬ 
pear. 

In the former appeal the Chief Court 
of the Punj vb dismissed the appeal from 
the District Court of Dellii on the ground 
that, no appeal lay from a decree {(assed 
in accord,nice witli an award. Tii tlie 


* The mentioned .appeal wa.s from the 
derision of llie riiief Coin t of ilm Punjali, the 
other appeal finni tint of the Agent of the 
Oovernor-Opnerpl in Cenlrnl India. 
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latter appeal, special leave was given to 
appeal from the order of the Agent to 
the Governor-General In Central India 
who had upheld the order of the Poli¬ 
tical Agent In Bhopal (Central India). 
The Political Agent of Bhopal had fol¬ 
lowed the decision of the arbitrator, Mr, 
Clifford upon whh3h the order of the 
District Court of Delhi was based. 

Mr. DeGruyther for the Appellants In 
both appeals contended that the suit was 
to obtain partition of joint family pro¬ 
perty, read the plaint, the order of the 
Political Agent, agreement appointing 
arbitrators and urged that the Chief 
Court of the Punjab ought to have gone 
into the merits whether by way of 
appeal or revision ; and In the latter 
appeal that the award made by Mr. 
ClitTord was invalid ip law and could nob 
affect property which lay outaide the 
C!ourt’s jurisdiction, that of the Political 
Agiiiit, and that no decreo could be made 
on the award. 

Mr. Coivell (In plaqe of G. W. Arathoon 
deceased) for the IleBpondents contended 
that the Chief Court had rightly Iield, 
no appeal lay, and had followed Qhulatn 
Jilani v. Muhammad Ahmed {\)’, and In 
the other appeal that the Poljtloal Agent 
was right for the reasons given by him 
and the Appellants had ac(inle8ced in the 
Sehore Court proceedings, 

Mr. Cohen, K. C ,* and J/i-. Ross, for 
.the Iiitervena’nt, did not admit that the 
Pi ivy Council had jurisdiction to hear 
appeals from the Political Agent, bub 
sod that the Political Agent was pre¬ 
pared to adopt the decision of the Chief 
Court of the Punjab, should it be affirm¬ 
ed by Ills Majesty in Connell, 

(1) 6 C. \V. N. 220: .s. o. L. R, 29 I. 

A. 58 (1901). 


7i 
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• 

Their Lordships’ Jddgmeni was deli¬ 
vered by 

Lord Maonaghtbn. —The parties to 
these two appeals or their predecessors Id 
title have been in litigation now for more 
than 20 years.' The subject of lltfgatlon 
Is the property of a joint Hindu family 
engaged In business, with branches In 
different parts of the country. Part of 
the family property Is situated in British 
India; part In Native States. The litiga¬ 
tion was begun, in 1886, in the Court 
of the Political Agent at Sehore, In 
Hiopal, by a suit for partition of so 
much of the family property as was with¬ 
in his jurisdiction. The next proceeding 
•wes a suit for partition, commenced in 
1888, In the Court of the District Judge 
of Kama], in the Punjab. 

In August 1897, after prolonged liti¬ 
gation, the parties to the Punjab suit 
nominated Mr, S. Clifford, Divisional 
Judge of Delhi, sole arbitrator to decide 
the matters in dispute In the suit. The 
arbitrator was'to determine what joint 
property, moveable and immoveable, ex¬ 
cept the Immoveable property outside 
British India, was to be partitioned be¬ 
tween the parties. The appointment of 
Mr. Clifford was duly confirmed by the 
Court, 

The arbitrator finally submitted his 
award on 20th June l900. 

The Appellants filed a greht number of. 
objections to the award. These objec¬ 
tions were considered and disposed of 
by the District Judge of Delhi, who 
passed a decree In accordance with the 
award. 

The objections filed by the Appellants 
were all more or less frivolous. In some 
the arbitrator charged with miscon- 
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duct, but, on the face of objections,,ft Is 
perfectly clear that there was no nriseon- 
duct within the meaning of that expression 
In the chapter on arbitration In the Civil 
Procedure Code, ^or anything that could 
justify the,Court in setting aside or re¬ 
mitting the award. 

From the* debr’ee of the District Judge 
the Appellants appealed to the Chief 
Court of the Punjab. 

The Chief Court dismissed the appeal 
on the ground that the appeal was in¬ 
competent, inasmuch as it did not appear 
that the decree was in excess of or not 
in accordance with the award. 

In the meantime the Political Agent 
in Bhopal had made a decree ln*acoord- 
anoe with Mr. Clifford’s award. There 
was an appeal .to th| Court of the Agaot 
to the Governor-General in Central India, 
but the appeal was dismissed. Special 
leave to appeal against the order of the 
Agent to the Governor-General was grant¬ 
ed by this Bojird on the representation 
that there was or might be an important 
question as to the jurisdiction of tfie 
Court of the Political Agent. And liberty 
was reserved to the Secretary of State 
for India in Council to Intervene In his 
official capacity. Mr. CoBen, who ap¬ 
peared for the Secretary of State, not 
admitting that aif* appeal would lie to 
His Majesty in Council from the order of 
the Agent to the Governor-General In 
India, intimated that the Court of the 
Political Agent in Bhopal would be guided 
by the decision of the Chief Couit of 
the Punjab If His Majesty thought fit to 
affirm that declsiou. 

In their Lordships' opinion the deci¬ 
sion of the Chief Court is perfectly rigbL 
Their Lordships will humbly advise His 
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Majefttj that both appeals should be dis¬ 
missed. • 

The Appellants will pay the costs of 
the appeals other than the costs of the 
latervenant. 

J. W. A. , Aftptalt ditmiistd. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal fbom AppeltiATicUbcrek 
No. 44 OF 1906. 

Maclean, C. J. ^ Sbiuati Fabhan Bibi 
CoxE, J. and anr., Plaintiffs, 

1908. Appellants. 

Heard, 26 and v. 

21, January. Sheikh Tasha Hadqal 
Judgment, Hasain, Defendant, 

21, January.’; Respondent. 

Transfer of Property Act (/V of 1882), 
tec. Ill — Forfeiture—Denial of landlord'i 
title—Pleading. , • 

Where after the denial of a landlord's 
tide he received rent from the tenant he 
cannot rely upon the denial as a ground 
of forfeiture. 

SemUe i Sec. Ill of *the Transfer of 
Property Act deals with the whole lease 
of the immoveable property comprised 
therein and not with a part or moiety of 
iA; a denial of title by one of several 
feint lessees cannot * therefore entail for- 
feiture. 

Hdd —That a suit'for kbas possession 
for denial of landlord’s title by one of two 
joint tenants is not maintainable when 
the other tenant has not been made a party. 

When the tenants did not repudiate their 
lease but rather stud to it, and only 
questioned the right of the Plaintiffs as 
transferees from their lessor, the alleged 
transfer appearing *to be of a prior date 
to the lease, 
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Held —That there was no denial of 
landlord’s title to cause a forfeiture of the 
tenancy. 

Where the tenants could not obtain pos¬ 
session of the whole area leased to them 
and on reference to their lessors got no 
satisfaction from them and then took a 
lease of the portion of which they could 
not get possession from a stranger whom 
they found in possession^ 

Held —That there was no renunciation 
by the tenants of their character as such 
so as to entail forfeiture. 

This was an appeal preferred on the 
6th January 1906, against the deoislon 
of Babu Sri Gopal Chatterjee, Subordi¬ 
nate Judge of Dacca, dated the 1st 
September 1905, reversing the decision 
of Babu Mahim Chandra Chakrabutty, 
Muusif, Naraingunge, dated the 17th 
July 1904. 

The facts of the case appear from the 
judgment, 

Babu Harendra Jfarain Mitter for the 
Appellants. 

Dr, Rash Behari Ohose and Mahomed 
Mustafa Khan for the Respondent. 

The JODQMENI OF !FHE CpCBI WaS AS 
follows:— 

Maolean, C. j. —This Is a suit for khas 
possession of certain land, on the ground 
that the Defendant who was one of the 
tenants of the land has forfeited his 
interest by denying the Plaintiff's title 
as landlord and that the lease has deter¬ 
mined under sub-sec. {g) of sec. Ill of 
the Transfer of Property Act. 

The Munsif decreed the suit, and, the 
Subordinate Judge has dismissed It with 
costs, on the ground that the lessee has 
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not renounoed his character as such 
either by sotiiug up a title In a third 
person or by claiming title in himself. 
The Plaintiffs have appealed. 

We must take the fast as found by 
the lower Appellate Court. It appears 
that the lease" in question was ffranted 
by two persons of th6 name, Lakhu and 
Mohabat, on the 18th of Falgoon 1293. 
It was a mourasi mokarari potta, and 
the Defendant with his brother who was 
a co-lessee and who is since dead, but 
whose heirs are not parties to this suit, 
executed a kabuliyat corresponding to 
the pottak, in favour of Lakliu and Mo¬ 
habat. I; appears that at any rate in 
the years 1892 and 1893, dakhillas were 
■granted to the Defendant and they pur¬ 
ported to havo been given on behalf of 
Lakhu and Mohabat and not on behalf 
of the Plaintiffs. The Plaintiffs claim 
under a hebanama dated the 20th of 
Magh 1292, which was a year or so in 
date prior to that of the lease to which 
I have referred. The Plaintiffs’ rights 
under the hebanama are not very clear. 
But (he Subordinate Judge finds that 
"Even if the Plaintiffs really obtained 
any rights under the hebanama they 
allowed their grantors” (that is to say 
Lakhu and Mohabat) ‘ still to exercise 
the right of ownership by granting re 
gistered ^o«aA‘to tenant and by realising 
rent from him So 1^ their conduct the 
Plaintiff's induced the Defehdant to be 
lleve that ihoy had acquired no right." 
It appears, however, that the Plaintiffs 
brought two rent suits In the years 1891 
and 1895, against both the tenants under 
the above lease, and recovered rent. In 
those suits the Defendants set up that 
as regards a part of the property, some 


10 cottas, they had never been able to 

obtain possession *01 it *und that in eon- 

• 

sequence they bad to execute a regis¬ 
tered kahuhyat in favour of a certain 
Municipality which claimed to be entitled 
to those 10 cotta^ and paid rent to it. 
It is suggested that in those rent-suits 
the present Defendant denied the title 
of the Plairtitfs". But it has been very 
properly conceded that Inasmuch as after 
those rent-suits assunalng the Plaintiff's 
to be the Defendants’ landlord they re¬ 
ceived rent, they cannot rely upon that 
denial as a ground of forfekure. In 
1901, the present Plaintiffs again brought 
a *8uit, apparently against the present 
Defendant only, claiming an injunction : 
and, in that suit the defence* was— 
unfortunately the defence is not before 
us and I am taking II fiuin the finding 
cl the Subordinate Judge—that the 
Plaintiff's' hebanama was fraudulent and 
collusive and that the Plaintiffs had 
acquired no riglit under it, and that the 
Defendant was not a tonant-at-will, as 
the Piaintill's fiad set up in that suit, 
but a permanent lease-holder under Lakhu 
and Mohabat, and that the Defendant 
had been unable to obtain possession of 
10 cottas out of the land leased to bitu 
hy Lakhu and Mohabat as the Govern¬ 
ment had in quired it. and subsequently 
sold It to il:o Nartiugunj Municipality 
and the Defendant was obliged to take 
a fresh lease from the said Municipality. 
The finding of the Subordinate Judge 
as regards the 10 cottas iu respect of 
which the Defendant sot up the right of 
the Municipality is that “ the evidence, 
which is on the record, shows satisfactorily 
that the Defendant failed to obtain 
poBsessiou of the 10 cottas and informed 
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Lakhu of the fact, but Lakhu did not 
stir and finally fho Dsfendant executed 
a registered knhuUyat in favour of* the 
Municipality and has been paying rent 
to It.” There are other findings of the 
Subordinate Judge which are material 
for the purpose of the present decision. 
The Judge says, "I have shown that the 
Plaintiffs by their oondtict.' induced the 
Defendant to believe that they are mere 
benamdars of Lakliu and Mohabat and 
that the Defendant had very solid reasons 
for saying all he said regarding the 10 
oottas in sjuestion and that his defence 
in tRe injunction suit was a substan¬ 
tially true one and made in good faith.” 
He goes on to fiay, “ In none of the 
three siiiis the Defendant renounced his 
cliarjfcter as lessee. On the contrary, he 
stuck to the regisieiod i)ottnh{ll) granted 
by the Plaintiff’s graTitors, throughout 
The Plaintiffs, on the other hand, re- 
oelved rent from him up to 1305.” 
" The defence,” says the Judge, “ in the 
injunction suit was the same defence as 
was made in tlie second Vent-suits and 
the Plaintiffs waived the forfeiture alleg¬ 
ed to have occured on the Defendant’s 
denial in these suits. The fact seems to 
be that the Defendant never refused to 
pay rent to Lakhu and Mohabat, though 
he has been obliged to take a fresh lease 
under the Municipality.for the 10 cottas 
which bad been acquired by the Go 
verunieut.” And he finds that ‘‘as the 
Defendant ha.3 improved the land which 
has become valuable, they (the Plaintiffs) 
are hj^rasslng the Defendant to compel 
him to give up the laud.” Those are 
the faots upon which we have to come 
to our conclusion, ^ 

The first point is that the lessors of 


the Defendant are Lakhu and Mohabat, 
whatever the arrangements may have 
been between them and the Plaintiffs. 
The Defendant has never renounced bis 
character as their lessee. All be did 
and all he said was that inasmuch as 
he coirid not get po8setBk)u of the 10 
cottas in respect of'which he set up the 
right of the Mnnioipality, and as be 
could get no satisfaotion from his lessors, 
be had to make the best term he could 
with the Municipality In order to pre¬ 
vent them from turning him off the 
land, the 10 cottas. That is not a re¬ 
nunciation of his character as lessee under 
the lease. The finding Is, as I have said, 
that be stuck to the registered potta 
and that has been his case throughout. . 
Is this tbeu a case of forfeiture! Al¬ 
though In the' two suits to which refer¬ 
ence has been ^made, the Defendants paid 
rent to the Plaintiffs and in that sense 
the latter may have been recognised by 
the former for the purpose of those suits 
as their lessors, in point of strictness 
and of fact they are not and never were 
the lessors of the Defendant, nor are they 
transferees from the lessors; for, the 
hebanama under which they claim was 
executed some time before the lease In 
question. 

Then there Is another difficulty in the 
Plalutifls’ path. There were two lessMS, 
one of them is dead and his interest 
passed to his* heirs but they are not 
parties to the suit. It is not suggested 
that they have renounced their ebaraoter 
as lessees. How then can sec. Ill apply 2 
The section deals with the whole lease 
of the Immoveable property comprised 
therein and nob with a part or moiety of 
it. The words are " a lease of Immove* 
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able property ” that means the leaae in 
Its entirety. There has been no renun¬ 
ciation by the other lesaee. I doubt in 
these ciroumatanoes if the section can 
apply. At any rate, the heirs not having 
been made parties to this suit, this 
question cannot be determined in their 
absence. 

It is upon the Plaintiffs to make out 
that the lessee has renounced his charac¬ 
ter as such by setting up a title in a 
third person or by claiming title in him¬ 
self. The Ending of the lower Court is 
that he has done nothing of the sort. 
The finding is that far from repudiating 
the lease the Defendant, as I have said, 
stuck to the registered lease. If so, the 
Tlaintiffs’ claim to relief being based 
upon this alleged forfeiture and no such 
forfeiture in my opinion having taken 
place, the suit fails and .the decision of 
the Subordinate Judge was right. 

1 may add that it is unnecessary to go 
into the question as to which there 
seems to be some ^difference of judicial 
opinion in this Court, namely, as to 
Whether or not the institution of the 
suit itself to evict the tenant is an act 
by the lessor showing his Intention to 
determine, the lease or whether there 
must be some act done by him showing 
such intention prior to the institution of 
the suit. In the view we take of the 
case, that question does not arise. 

The appeal is dismissed with costs. 

CoxB, j.—I agree. 

S. C. S. Appeal ditmissed. 


COIVIL APPELATE JURISDIOIIOK.J 
Appeals from* Order , 

No. 112 OF 1906. 

Baikdntha Naxh Det 
and anr.. Appellants, 

V. 

Nawab Salimhlla 
Bahadur and on., 
Respondents. 

> C 

Civil Procedttre Code {Act XIV of ISSS), 
tec. 662 — Remand^ order of—Erroneous order 
made mth consent — Appeal—Appeal after 
taking full hmiefit of order~»Election of 
remedies—Bar—Final dispotal of suit,'* 
\then. 

An order of remand.made with consent 
will bind the parties, though tirade con¬ 
trary to the provisions of sec. 562f Civil 
Procedure Code. 

Madhu Si/dan Sen v , Kamini Kanxa 
Sen (2) referred to. 

Per Mookerjee, 3,—An Appellate 
Court does not act without jurisdiction 
when it makes an erroneous order of re¬ 
mand, but merbly commits an error of law, 
in making an order of a particular des¬ 
cription in the exercise of its undoubted 
jurisdiction over the subject matter of the 
litigation. Such error may be cwred by 
consent, 

• • 

It cannot be laid down at an indexible 
rule of law that ypder all circumstoMces 
the final disposal of a suit must be taken 
to be the delivery of the judgment. 

When a litigant has the right to choote 
between two remedies which art not co¬ 
existent but alternative, and adopts one 
of those remedies, his act at once optraits 
as a bar as regards the other and tie bar 
is final and absolute. 

(2) 9 C. W. 896: s. 0. L L. B. 32 
Cal. 1023 (1906). 


STEPHEN, J. 
Mookerjee, J. 

1907. 

Heard, 

27, June. 
Judgment^, '• ’• 
4. .Tnno. 
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AftV having taken fhe fvil beweUi of 
an ordtr of remand, it ie not open to a 
party to turn round and appeal againtt it. 

This was an appeal from an order of 
remand preferred oft ttie 23rd March 
1906, against an order of Babu Suraj 
Narain Dase, Additional Subordinate 
Judge of Mymeneingb, dated the 28th 
of November 1905,.affirming an order of 
Babu Bepin Beharl Das Gupta, Munslf 
of Kiahoregunge, dated the 30th June 
1906. 

Thg material faota will appear from 
the judgment. • 

Babu Qobind Chandra Dty Roy for the 
Appellants. 

Baku Surendra Nath Ouha for the 
Respondents. 

The JUDOUBMT OF__ V.JURT WAS SB 

follows#— 

Stbphbn, J.—This appeal is brought 
by the Piaintlfif in a suit brought to 
recover possession of 12 l^uanis of land 
which he alleges ware comprised in a 
putui lease, dated the 12th Bysak 1209, of 
the lands of Mouaa Frajapatkhlla. The 
respondents deny hU title to the land 
on the ground that it belongs to Mouza 
Dankia, and wsh therefore not comprised 
in the Plaintiffs' lease. The sole ques¬ 
tion of fact in issue Is therefore, which 
a)Ouza the land belongs to and in the 
Munslf’s Court was decided in the De¬ 
fendant-Respondent’s favour. On appeal 
the Subordinate Judge considered that 
a local investigation ought to be held to 
ascertain the exact effect of a chitta 
produced by the Defendants, and decided 
that “ the case must* therefore go back 
to the lower Court, a step to which both 
parties have i^reed before me.” He 


also ordered a Oommlssloonr to be sp- 
pointed who was to localise on a map 
already in evidence the dags mentioned 
in the chitta, so as to show whether 
they fell within or without the disputed 

a 

land. He accordingly reversed the judg¬ 
ment of the Court below and remanded 
the case expressly under sec. 562 of the 
Procedure Code, ordering the lower Court 
to decide the case' according to the Ins¬ 
tructions contained in his judgment. 
The Appellant has appealed against this 
order which is admittedly wrong because, 
as has been frequently laid down in this 
Court, the Munslf had decided the case, 
not, as the section provides on a prell- \ 
minary point, but on the merits. The* 
Respondent argues, however, that the 
Appellant is deprive!^ of his right of 
appeal under <tbe circumstances of the 
case, and it is therefore necessary to 
consider what happened on the order, 
before we deal with further points turn¬ 
ing on the defects that it is alleged to 
contain. 

On the order being received by 'the 
Muneif certain preliminary proceedings 
took place of which I need notice one 
only, namely an application by the Ap¬ 
pellant for a postponement of the pro¬ 
ceedings on the ground that he wished 
to appeal to the High Court against the 
Judge’s order, which was refused. The 
matter is of some importance as showing 
that the Appellant was then aware of a 
defect in the order. In obedience to the 
order a Commissioner was appointed on 
the 2ad of March and after both parties 
had appeared before him returned his 
report which was adverse to the Plain¬ 
tiff-Appellant’s claim. The report came 
before the Munsif on the 17 th March 
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when the Appellant was present, but be 
refused to argue bis case, saying that 
be had appealed to this Court against 
the remand order, which I take as being 
equivalent to .a refusal to appear.. After 
the Respondent had been heard the case 
was closed on the 20th March, and the 
Munslf delivered judgment adversely to 
the Appellant on the 29th March. Mean¬ 
while however the Appellant had filed 
his present appeal on the 23rd March, 
that being the very last day on whicli 
it was open to him to do so. The 
Appellant has not appealed against the 
Munsif’s judgment. Do these circuni 
stances show that the Appellant has lost 
his right of appeal under sec. 586 ? 

As far as proceedings .subsequent to 
the remand order are concerned the c:i,se 
seems pretty plain. From* the two cases, 
Jotinga Valhy Tm Co. v. Chet a Tea Co. 

(1) and Mctdhti Sudan Sen v. Kanimi 
Kanta Sen (2), the rule may be deduced 
that an appeal agsdnst the remand order 
presented before the suit is finally dis 
posed of under that order, that is before 
the final decree In the suit has been 
passed, is good, but that a party cannot 
wait till the final disposal of the suit 
and then appeal against the Interlocutory 
order without appealing from the decree 
in the suit. In the earlier case the 

ft 

appeal was presented at some unascer¬ 
tained period before the disposal of tire 
suit, and it was held to be proper; in 
the latter case the appeal was presented 
not only after the suit had been disposed 
of, but after an application for lt.s rehear¬ 
ing under sec. 108 had been made and 

(IJ 1. L. H, Cal. l.'l (IdSi'.t. 

{'?) 9 C. >. SP.'i i !>.!. I. L. R, ^1' 
'■fijg, 1023 (1900), 


rejected, and it was held that it .could 
not be heard. We have been asked to 
extend the ruling in Madhti Sudan Sen 
V. Kamini Kanta Sen (2) by substitut¬ 
ing the closing'of‘the case, when the 
power of either pariy to affect the issue 
ceased, for tho disposal of the suit, which 
the languagu of tho Court in distinguish¬ 
ing that case from tiv’ earlier one, shows 
to mean the passing of the final decree, 
but in so doing we should be acting 
against both decisions, and imposing a 
]) 08 sibly doubtful fora veiy de^nite jimit. 
U may be that the tlecision In Madhu 
Sudan Sen v, Kamini Kanta Sen (2) h 
not in agreement with the rather broad 
ruling laid down in Rameshur Sin^h v. 
Sheodin Singh (3), where it was hold 
that a defectiivo ogler of remand vitiated 
all subsequent pvocerdiugs. But besides 
t’i'at that case was decided on a'second 
appeal, which (Jistinguishes if from the 
cases I have menrioiied, its ptinciple has 
been departed fnnn in this Court in 
Afohebh Uhandta f)nsn V. Jambuddin 
Molla/i (4) followed in Dwga Kinker 
Not ha V. Kouchai Ronx i (5), both also 
cases decided on second appeal, where it 
was laid down that proceedings subsequoirl 
to an illegal order of remand might bo 
valid under certain circumstances. From 

f I 

this it appears th.at lhough the ruling 
in Madhu Sudan Sen v. Kamini Kanta 
Sen (2) cannot he directly invoked to 
maintain the argument that the present 
appeal cannot bo heard, it does go rc 
show that a deci'^iorr on an illegal rAnanri 
may be conolnsivo And on the facts 

(2) 9 f . W. N. 89.t: s c. [. L. K 32 
Ca' 102i (190u'. 

(3) I. I; U. 12 All 510 (1889). 

(4) 1, I,. R. 28 Cal. 824 (1901). 

(5) 5 C. L. .T, 71 (1904). 
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before us I cannot; avoid* the coiicliiBion 
that tlib Appellants’ consent to the Re¬ 
mand makes it so. The basis of the 
decision In Madhu Sudan Sen v. Kamini 
Kania Sen (2) may be regarded as being 
the consent of the Apflelliftit to the pro¬ 
ceedings subsequent to remand*, implied 

by his not appealing against the order 

# 

of remand during those proceedings. 
Ills express consent io those proceedings 
before they were ordered, must surely 
have at least as niuoh force. Uls sub 
sequent app^oal, made thougli it w.aa at 
the Ia*»t possible date, and after he could 
in any way intliience tlie result of the* 
proceedings, may .take the case out of 
direct scojpe of the luliug T am consider¬ 
ing ; f^ut I cannot regard it as a revoca¬ 
tion of a consent made in the most 
binding form that was .open* to him. ‘1 
must accordingly hold that tiie Munsil’s 
decision*was binding on iiim, and tiiat iu 
the language of the judgment in Madhu 
Sudan Sen v. Knniini Kanta Sen (2) 
he cannot be permitted to appeal against 
an interlocutory order, when he has not 
appealed against the decree in the suit. 

The appeal therefore has been impro¬ 
perly brought; and I need not discuss 

further other defects that have been 

• • 

alleged to exist in the order. 

The appeal is dismissed with costs. 

Mookerjee, .1.—The circumstances 
under which the present appeal has been 
preferred on behalf of the Plaintiffs 
are not disputed and may be brielly 
outlii^ed. 

The Plaintiffs sued for recovery of 
possession of a parcel .of land upon de¬ 
claration that It is included in a lease 

(‘2) 9 U. W. N. 895 : s. c. I. L, U. 32 
Cal. 1023 (1905). 
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granted in tlreir favour by the landlords 
Defendants. The claim was resisted on 
various grounds of fact and law by the 
landlords as also by other persons who 
claimed to be tenants of the land under 
them. The Court of first instance went 

into all the questions raised by the parties 

• 

and dismissed the suit on the merits. 
Upon appeal, the Subordinate Judge held 
that the suit could not be satisfactorily 
tried without a loca^ investigation, and 
observed that “the case must therefore 
go back (,o the lower Court, a step to 
whioli lioili partie.s have .agreed before 
me.” JIc then g.avo direction as to the 
mode in which the case was to bo re¬ 
tried, reversed the judgment and decree 
of the Court of first instance, and re- ' 
mauded the suit under sec. 5G2 of the Civil 

t 

Procedure Code. This, order was made 
on Llie 28tli I!^overaber 1905, and was 
followed by a decree made on the 8th 
December 1905, 'I’he records were re¬ 
ceived back l>y the Mnnslf on the I4th 

December on which date be directed 

• 

notices to issue on the pleaders of both 
the parties, fixed the 22nd January 1^06 
for the hearing of the case, and called 
upon the Defendants to deposit fees 
for the appointment of a Commissioner. 
After some adjournments the fees were 
deposited on the 27th January, and four 
days later, the Plaintiffs applied for 
postponement of the liase till the High 
Court could dispose of an appeal against 
the order of remand. As a matter of 
fact, no appeal had been preferred at 
that time and the application was refus¬ 
ed ; the Muusif observed that the parties 
could nob be prejudiced if the local lo- 
vestigation was made with a view to 
the comparison of the chitta on the dis- 

75 
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puted locality. On the 15th February, 
a Commissioner was appointed wlUi the 
sanction of the District Judge. 'I'be 
Commissioner hold a local investigation 
after duo notice to both the parties, who, 
as the record shows, were represented 

r 

before him, and took part in the pro¬ 
ceedings. On the ITth March the Com¬ 
missioner submitted his report which 
wiis not altogothcr favoiirablo to the 
ri.alntiil’s, Appellaiith Tho r:iMc wa:. r<i ( 
down for final disposal on the 
March, upon the whole evidence on tho 
record. The pleader for the Plaintiffs 
stated that he had no other evidence 
to adduce and Intimated that as an 
appeal had been preferred to tho High 
' Court against the order of remand, he 
would not address tlio Court; as a matter 
of fact, we now know that no 
appeal had been preseirted to the High 
Court up to that time. The pleader 
for the Defendants was then heard and 
the Court reserved judgment. On llio 
li.3rd March 1900, the Plalutlifs prefer 
rod tho present appeal to this Com I 
against the order of remand made on 
the 2t<th November 1908. It may be 
observed that the appeal was presented 
on the very last day allowed by the 
law of limitation, after every single day 
to the exclusion of which the Appellants 
were entitled had been counted out in 
their favour, On the 29th March 1900, 
the Munsif delivered juogiheut and dii. 
missed the suit. Againsi this decision, 
no appeal was preferred by the Plain 
tl.'T'i, anO the rime, within which an 
appeal couhi have neoii preferred, has 
long since expired. The present appeal 
against the order of remand now comes 
on far disposal. In support of the appeal 


it is argued ‘on behalf of the Appell- 
{^nts, frst, that the order of'remand, 
which purports to have been made under 
sec. 502 of the Civil Procedure Code, 
is In contravention of the provisions of 
sec. 561 and ^onshquently void, with the 
necessary consequence that all the sub¬ 
sequent proceedings before the Munsif 
and the 'decree In which they resulted 
are invalid at^d Infractuous; and stcondly 
I Imt the directions given by the Subor¬ 
dinate Judge for the retrial of the case 
are erroneous and prejudioial to the 
Appellants because they improperly res* 

. trict the scope of enquiry In answer 
to this argument, it iq contended by the 
learned Vakil for the Respondents, it, 
that even if the order under sec. 562 be 
ansumed to be in contravention of sec. 
-564, it cai'rtoi btv treated as made with¬ 
out jinisdictioii, that it is at most an 
Irregular order and that the defect, If 
any, was cured as the order was made 
by consent of both the parties, and 
Sicondiy thatteven if the directions given 
in tlie order for further Inquiry be as¬ 
sumed to be open to objection, the Appel¬ 
lants are not entitled to attack it on 
that ground, because they have made 
an election and taken the benefit of the 

* i 

order and their remedy, if any, was by 
way of an appeal against the final decree 
of tho Munsif made after remand. 

In support of his first contention, it 
has been argind by the learned Vakil 
for the AppellaniH, that as the case was 
not disposed of upon a preliminary point 
in I ho Couit of first instance, upon 
the antliority of the decision of this 
Court in Abruham v. Abraham (6), the 
Subordinate Judge had no power unde 


('3) I. L. R. 17 Cal. 168 (1889). 
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seo. 562 to make an or^er of remaud, 
but he Should, If necensary, have pro* 
oeeded under seo. 568. It was argued, 
on the other baud, by the learued Vakil 
for the Respondents that as laid down 
in Ptrumbra v. Suhramantin (7), which 
has been subsequently afiQrmed* by a 
Full Bench in Sadhu Krishna .v.. ^uppan 
Aypangar (8), seo. 563 is not exiiaustive 
and a Court of appeal has Inherent power 
to remand a suit for retrial as the 
justice of the case may require. It Is 
not necessary Jo examine the broad ques¬ 
tion raised on behalf of the Respondents, 
because in my opinion, their contention 
that the Plaintiffs, .by reason of their 
consent, ar^ estopped from questioning 
the validity of the order, is well founded 
and must prevail. The learned Subor¬ 
dinate Judge states in • his 'judgmont 
Chat both parties agreed bcfoie him iliat 
the case Should go back for local in¬ 
vestigation and fresh decision. It was 
suggesi^ed, however, on behalf of t}ie 
Appellants that if under sef. 564, the 
Subordinate Judge had no jurisdiction 
to make an order of remand under sec. 
562, the consent of the parties could 
not confer upon him a jurisdiction whicli 
. was not vested i^u him, by law. 'I'liis 
argument, lu my o|>inioi), Is not well 
founded. No doubt, as^jald down by 
their Lordships of the Judicial Committee 
in Ledgard v. Bull (9), where a Court 
has no inherent jurlsdiotiou over the 
subject matter of a suit, such jurisdic¬ 
tion cannot be conferred by consent. 
Here, however, there is no question of 
the inherent inoompetoncy of the Court 

(7) 1. L. II. 23 Mad. 445 (1809). 

(8) I. L. R. 30 Mads64 (190(5). 

(9) L. K. 13 I. A. 131: s. c 1. L. U. 

9 All. 191 (1886). 
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to deal with the matter before it. The 
question is in substance not one of juris¬ 
diction but rather of the power of the 
Court. This is clear from the decision of 
this Court in Oanieo Stnghv. Chandttkoh 
Singh (10;, where the essential elements 
of the jurisdiction of -a Court are ana¬ 
lyzed and explained. The question here 
is substantially as to the power of the 
Court to make an order of a particular 
description In the exercise of its un¬ 
doubted jurisdiction over the subject) 
matter of the litigation. That in the 
exercise of such jurisdiction, It may com¬ 
mit an error of law, in other words, 
that a Court has jurisdiction to decide 
wrong as well as right, is manifest from 
the judgment of their Lordships of the 
Judicial Committee in Malkarjun v. 
Narhaii (11). To treat such an error 
an deslrnyiiig the jurisdiction of the 
Court is calculated to introduce great 
confusion into the administration of the 
lavv. If, tlierefore, the erroneous order 
of remand did not destroy the juriadic- 
lion of the Court, the question arises 
whether the defect was curable by con¬ 
sent. That the defect is curable under 
certain circumstances is obvious from 
the decisions of this Court in the cases 
of Mohtih Chandra v. Jamil uddin (4), 
and Dnrga Kinicar v. Konchai Eoina 
(5), in which it was ruled that although 
when a Court of tirst appeal purporting 
to &ct under sec. 5G3, 0. F. C., remands 
a case to the Court of first instance 
which had not decided the suit merely 
on a preliminary point, the order is erro¬ 
neous, yi^t if the order of remand has 

(4) I. L. U. 28 Cal. 324 (1901). 

(5) 6 C. L. J. 71 (1904). 

(10) 6 C. L. J. dll ((522) (1907), 

,11) I. L. R. 26 Bum 337 (347) (1907). 



596 


TliK CALCUTTA WEilKLY NOTES. 


(VoL. XII. 


lUiKUNTHA Math Dky v. Nawab Salimulla Uahadur. 
been carried oat, the subaequeiit pro¬ 


ceedings are not void merely because 
of such error, and will be set aside only 
If It Is established that the erroneous 
remand has affected the merits of the 
case. It Is not necessary to discusa 
whether the error la rightly regarded aa 
an Irregularity or may more fittingly bo 
described as an illegality, as it is duo 
to a contravention^ of an express provi¬ 
sion of the law ; It is sufficient to hold 
that the error does not affect the juris- 
diotiou of the Court, and con8e(juently 
may be cured by consent. It may also 
be pointed out that the provisions in* 
secs. 562 and 564 are Introduce'! for 
the benefit of litigants, so as to guard 
against a fresh trial of the whole cause by 
the Court of first imitanco and to pro¬ 
tect them from the delay, trouble and 
expeuse of a fresli appeal; if, thereloro, 
litigants hud it the more aUv.aiitageous 
course that tbe whole case should bo 
retried and consent to such a procedure, 
an order of remand contrary to the pio 
visions of sec. 564 is not null and void, 
ft would bo unreasonable to hold tliat 
a party, who has consented to such an 
order, is entitled to treat it as void 
and Incapable of being validated by cou- 
sent or waiver. The view, I take, is sup¬ 
ported by the decision of Mr. Justice 
Subramanla Ayyar In Manager of the 
Court of wards v. Raviasami (12). The 
first point taken on behalf of the Atipel- 
lants, namely, that the order of remand 
Is void as made contrary to the provisions 
of sec. 504 must be overruled on the 
ground that the order was made wi»h 
their consent. 

The second ground taken on behalf 

M, (!O0. 


of the App^lants .seeks to assail the 
erder of the ‘Subordinate Judge on the 
merits. Here, again, they are met with 
the objection taken on behalf of the 
Ivespondents, that as the order of remand 
was carried out before the present appeal 
was filSd, It is not open to the Appel¬ 
lants tp challenge that order except by 
v;ay of all appeal against the fiual decree. 
In support-of tkls position, reliance is 
placed upon the case of Madhu Sudan 
Sen V. Kamim Kanta Sen (2) in which 
it was ruled that although sec. 58b 
allows an appeal against an «i'dor of 
remand, the party affected must avail 
himself of the privilege before the final 
disposi.l of the suit. In reply it is con¬ 
tended on bolialf of the Appellapls upon 
the authority of the decision In Jatinga 
Valley Tl'a €<>■ v, Cher a Tea Co. (1), 
that if an order of remand Is made In 
violation of see 5b2, .and Is su'usequcutly 
reveisyd, the final decree in the suit, 
which may meanwhile have been made, 
necessarily*falls through ; and the case 
of Madhu Sudan v. Karnini Kanta (2) Is 
sougiit to be distinguished on the ground 
that there the appeal against the order of 
leiuand \\a.s preferred after final judgment 
liad boon pionpunced by the Court of 
first instance, whereas here the appeal 
was preferred a^rer close of argument but 
before delivery of judgment. It must bo 
conceded that there is this distliigulBhing 
feature between the two cases, and it 
may be a convenient rule to hold that a 
suit is not completely disposed of till 
judgment had beer, pronounced. It must 
be observed, however, that for some 

(1) 1, L.JI. 12 Cal. 4.';(1S85) 

CJ) (’. ^V. N, 8C.'’. ; c. I. L. U. oJ 

( at. lU... (ISU.'J 
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purposes, a suit treated as disposed 
of, as soon as the arguments have been 
completed, although the Court taVes time 
to consider judgment. Thus, If one of the 
parties dies after close of arguments and 
before delivery jof judgment, judgment 
may be entered nunc pro, tunc [Cumber 
V. Wane (13), Surendra Keshab v. Durga 
Sundari (14); Chetm,^. Dalabhadra 
(15).] This rule can be justified on the 
fiction that the judgment, wherever It 
may bo delivered, relates back to the 
date when the Court took time to cou- 
gldor judgment. Again if after judg¬ 
ment, has been reserved, the Judge dies 
or vacates his office, leaving a judgment. 

It may be pronounced by his successor 
^Parbutly v. Uiggin (10).] Cn the other 
hand, oven after a case has been heard 
and judgment reserved, there is nothing 
to prevent the parties from coming to 
a •settlement and obtaining judgment in 
accordance with the terms of compro¬ 
mise. t'ndcr these circumstances, it can 
not be laid down as^ an inllexible rule 
of law that under all circumstances the 
final disposal of the suit must be taken 
to bo the delivery ul the judgment. 
Kven If wo restrict, however, Lho final dis¬ 
posal of a suit to the delivery of judgment 
for the pTirposes* of the rule laid down 
In Madhusudan v. Kamini Kanta (2), 
the objection tSken by the Respondents 
ought to prevail on a wider ground. In 
my opinion, they ought to succeed on 
the ground that the Appellants are 

(2) 9 C. W. N. 89D . s. c. 1. 1-. K- 
Cal. 1023 (1005). 

(13) 1 Strange 42ti, 1 Smith L. C. 32.>, 
338, 23 C. y. C. 840 (1791), 

(14) I. L. R. 19 Cal. 513 (1892). 

(15) I, L. ft. 21 All. 311 (1899) 

(lit) 1/ IV, R. lit 1137'.:), 
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barred, by the doctrine of election of 
remedies, indicated In the case of Beni 
Madhub Das v. Jotindra Mohun Tagore 

(17) . There can be no doubt that when 
a litigant has the right to ohoose bet¬ 
ween two remedies which are not co-exls- 
teift but alternative, her may select and 
adopt one as * better adapted than the 
other to work out his purpose ; bub once 
he has made his choice, and adopted 
one of the altoruativo remedies, his act 
at once operates as a bar as regards the 
other, and the bar Is final and absolute. 
It may be a question of some nicety 
in any individual case, whether the 
remedies are alternative or co-existent 
and cumulative, for Instance, there may 
be room for discussion whether upon 4;he 
facts of the case of Beni Madhub v. Jottn- 
dra Mohun (17), .the doctrine of election 
of alternsitlvo remedies had any applica¬ 
tion. The present case, however, seems 
to me to be reasonably free from any such 
difficulty. When an order of remand has 
been made, its validity may be challenged 
directly and Immediately by an appeal 
under sec, 588, cl. (28) or .indirectly 
under sec. 501. when an appeal is pre 
forred against the final decree in the suit 
[Mahenvar Bingh v. Bengal Government 

(18) ] The party affected by the order 
of remand, however, must make his elec¬ 
tion. lie may, if he chooses, prefer an 
appeal against 4he order of remand and 
obtain a*8tay of proceedings during the 
pendency of the appeal; he may, on the 
other hand, carry out the order of re¬ 
mand, take the chance of a successful 
termination of the suit in his favour aud 

(17) 11 C. W. N. 705 : s c. 5 C L J. 

580 (1907) 

(18) 7 Mull, 1 , . 1 . 30.1 (Ici.'o) 
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In the event, of deftaf, prefer an- appeal 
against the final decree in which the 
validirj of the order of remand may be 
questioned. He cannot, however, if he 
has carried out the order of remand and 
taken the full benefit of if, turn round 
and prefer au appeal against the order 
of remand. In the present ease, the 
Plaintiffs lost in the Court of first in 
stance. They preferred an appeal and 
obtained, by consent of the Defendants 
an order for retrial of the suit, with 
liberty reserved to the parties to adduce 
fresh evidence. It may be conceded that 
their consent extended only to the form 
of the order and did nut include the 
InatruotiouH which were given })y the 
Subordinate Judge as to the inode in 
which the further enquiry was to be held. 
It may also be conceded tiiat tlie Plain¬ 
tiffs might have, therefore, queationr-d 
the order of remand on the merits Ity 
way of an appeal. They did nor, how¬ 
ever, do so. Titey fully avaded them¬ 
selves of the order of remand and assist- 
ed In the local Investigation held by the 
Commlsalpner, the result of which did 
not, however, turn out to be entirely 
favourable to them. At the final hearing 
before the Muuaif, they bad an opportu¬ 
nity to present their whole case before 
the Court, but refused to do so upon the 
erroneous assertion that an appeal had 
been lodged In this Coflrt. When the 
decision of the first Court tuVned out 
to bo adverse to them, they had ample 
opportunity to prefer an appeal, but 
neglected to adopt that obvious course. 
Under these circurnsrauces I must bold 
that when the Plaiutiil's bad once made 
the election, It was final and could not 
be retract* d. This view is amply sup- 


por. ed by the principle deduoible from 
Hie cases of Edwarit v. Godfrey (19), 
J’rylor V Humpttead Colliery Co. (20), 
V. ElecUic^ttc,,Co. (21). The oases 
nf Deekley v. Scott (22) and hsocton v. 
Xm Groril (23) do'not? lay down any 
inconsistent principle, but only illustrate 
!iic r-’niiiik that it may be difficult ocoa- 
eii'iially to defermihe whether two reme- 
(iits are concurrent or alternative, and 
whether what has been done amounts to 
.m exercise of option or election on the 
part of a litigant, so as to estop him 
from the pursuit of an alternative re, 
me'ly.. 

On these grounds 1 must bold that 
it is not open to the Appellants to assail 
liio order of the Subordinate Judge upoq, 
the Kocond ground urgod on their behalf. 

The 'appeal consequently fails aud must 
lid (iismissed with cusis, 

N. G. Appeal dismiieed.' 
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A suit to 'reooveff a joint fnmily debt 
was instituted by the managiny member of 
a joint Mitakihara family appearing for 
himsedf and as next friend of the other 
member of the jqint^ family who was a 
minor. A decree, having J>een obiomed 
and the decretal amount deposited in Court 
by the Defendant, the'" Plafntifs applied 
for the tvithdrawal of the amount / 

Held—r/tae sec. 461 of the Civil Pro¬ 
cedure Code did not apply to the case and 
the managing member could not Ic re 
guired to take the Court's leave and 10 give 
security under that section before bping 
allowed to withdraw the money. 

This was a rule granted on the ‘ind 
of January 1908, against an order of 
Babu Salkarl Haidar, Mnnsif of Arrab, 
dated the Mr,h of .1/ine 4907, rejeeMiig 
the application of the Petitioners for 
withdrawal of the decretal amount depo 
sited In the Court in a rent suit. 

The facts of the case will appear from 
the judgment, 

Babu Jogtndra Chandra Ghosh for llte 

Petitioner. 

The Judgment ok the Court w-as as 
follows:— 

Mitra, J.— Harlhar Pershad Singh and 
Bbaskar Pershad Singh are brothers, 
members of a joint'family governed by 
the Mltakshara system of Hindu Liw. 
Harihar Pershad is an adult and is the 
managing member; Bhaskar Persliad is 
a minor. The brothers instituted a suit 
agaitist one of their tenant in the Court 
of the Munsif at Arrab, Bhaekar Pershad 
being represented in the suit by his 
brother as next friend. They obtained 
a decree for rent and the tenant, Defend¬ 
ant, deposited the amount of the decree 
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in Court to their credit. Thereafter, 
they, applied for the withdrawal of the 
amount but the Munsif declined to make 
an order for payment, on the ground 
that no order for payment could be 

made until the next friend of tho 

« 

minor Plaintitf had complied with the 
provislona cf sec. 4dl of the Code of 
Civil Procedure by obtaining leave of 
the (}onrt to rfecoive the money and by 
filing a security bond for the protection 
of the rainor’a interest. 

Tlte order of the Mnnsif was appealed 
fiom to the District .Judge of Shahabad, 
but no appeal lay to him and he referred 
tiie matter to tlie Court in Its admlijis; 
trative capacity for direction In this case 
and in slmiJar cases which are of cou- 
s'ant occurrence. The Court, however, 
dtrlined in’ its administrative capacity 
to determine tiie correctness or otherwise 
of a judicial order and to give any 
general directions. 

The present application was made 
under sec. 622 of the Code for revision 
of the order of tiie Munsif and a rule 
was issued. No cause has been shown. 

Harihar Pershad is the managing mem¬ 
ber of the joint family, and he represents 
If ; and though, according to the rules 
of procedure in this Province, his minor 
brother is a necessary party In suits 
for rent, and was properly added as a 
•CO Plaintiff in tiie present suit, bis ab¬ 
sence ftoni ir as a party would not, ac¬ 
cording to the well-established principle 
of IT'ndu Law regarding joint families, 
(I-tracr from the rigttf, of the managing 
member, the accredited agent of the 
family, to do acts beneficial to and neces¬ 
sary for the family including the with¬ 
drawal of money deposited In Court to 
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Its credit. The liitroduetlou uf the 
Infant member of the family under the 
representation of the managing member 
as a next friend was merely formal, —a 
matter of procedure and was not ueces- 
sary so far as the substantive rights 
were concerned. 

The legal constitution under Hindu 
Law of a joint family governed by the 
Mltakshara system is 'such that a co¬ 
parcener has no defined share in the 
family property, the co-parceners aro in 
the nature of a body corporate with joint 
rights followed on tho death of a member 
by survivorship. Tlio Interest of co-parce 
ner is not capable of definition, it being 
under a constant liability to variation 
on the birth of a new utember or the 
death of an existing member. In the 
case of the birth of a male •member, be 
acquires an iqterest at once by blrtb, 
and supposing money were deposited in 
Court to the credit of the family repre¬ 
sented at the date.of the decree in a 
suit by the then living members, the 
new member would at once acquire an 
Interest In It, thus decreasing the defin¬ 
able shares of the other coparceners. 
On the other hand, the death of a co¬ 
parcener increases the definable shares. 
vSuch variation, however, is not due to 
legal representation In the sense that 
the words are ordinarily used but owing 
to the rule of survivorship. 

The fact that a minor member has no 
defined share, that it cannot be said at 
any time before partition what is the 
present interest of a minor Plaintiff In 
money deposited in Court when he has 
sued with the adult managing member, 
takes the case out of the purview of 
sec. 461. Tl^H* seotion was not framed 


with au eye to the peculiar constitution 
of joint Hindu families. The minor 
Plaintitl’s share in the amount deposited 
in Court being undetermined, the bond 
would have to be, if any were, executed 
for an indefinite amount; but such a 
contingency, as also, the execution of 
the bond itSelf' for the benefit of a co¬ 
parcener are opposed to tho spirit and 
language of sec. 4G1. It would appear 
that in framing sec. 461, attention was 
not given to the prcculi.ar constitution 
of joint Hindu families governor^ by the 
Mit^olish.ara School. 

In Sh'.im /utai v. Muhanunda Sithop 

(1), tho Court held that a‘guardlan under 
Act VIII of 1890 cannot be appointed 
of the property of a minor, who is a 
meniher ol a jqint Hindu family govern¬ 
ed by the Mltakshara law and possessed 
of no separate estate, the reason o,f the 
decision being that the introduction of 
a guardian of a share which is unascer¬ 
tained and unspecified would tend to dis¬ 
organise the family and being about 
a separation without a paitition. The 
foundation on which families governed 
by the Mltakshara system rest as laid 
down in Appovier v. Rama Suhha (2), 
would be completly shaken,' if the rules 
of procedure and practice intended to 
apply to persons and their rights and liabi¬ 
lities of an altogether different character 
were made applicable to the co-parcenera 
of such families. The same principle was 
applied in Ghaiibullah v. Khalak Singh 
(3), by the Judicial Committee oi the 
Privy Council to a mortgage executed 
by the karta of a joint family governed 

(1) I, L. R 19 Cal. 301 (1891). 

(2) 11 M. I. A. 70 (1806). 

(3) 1. I., R. 30 I. A. 106 (1903). 
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by thn Mit’f'kshara system of Hirdti Law 
for himself and a minor coparcener 
notwithstanding that a gnardlsM of the 
minor had been appoin^^ed by Court. 
The Privy Council igimred the status 
of the guardian appointed by Court and 
uphled a mortgage exeonted without 
the peirnission of liio Court. ’ ’ • 

VVe, therefore, mak^the rule absolute 
and set aside Mie order of the Munsif 
and direct him to nrss a payment order 
as asked f"i ' y the Petitioners. 

CAfiPKesz, J*—The question for our 
derdslon in the rule is whether the manag¬ 
ing member of a joint Hindu family, 
governed by the Mitskshara, who was 
appointed tTie guardian ad litem of his 
minor orother for liio pin pose of a rent 
suit ill which botli the bri^thers* obtained 
^fUcreo for arrears of rent against tlioir 
(onanr, is •exempt fioni the restrictions 
imposed by sec. 461 of the (lode of Civil 
Procedure. 

Sec 461 (2) of the Code nyis thus ;— 
“When the next friend or guardian for 
the suit has not been appointed or de¬ 
clared by competent authority lo be 
guardian of the property of the minor, 
or, having been so appointed or declar¬ 
ed, 18 under any* disability known to 
the Court to receive the money nr 
other moveable property, *6e Court shall, 
if It grants him leave to receive the pro¬ 
perty, require such security and give 
such directions as will, in its opinion, 
sufTicieutly protect the property from 
waste an^ ensure Its proper application.” 

The object of the section is to protect 
property r®r>p|rpd by gi’ordlai’s ad litem 
on behalf of iheminois They ropscsent. 
There is nothing in the words of the 
section from which any exceptions may 
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be deduced. The language uged is 
general and applicable to every case 
where property Is received by a mere 
guardian ad litem on behalf of a minor. 
To read an exemption Into the section 
must, therefore, be justified only by the 
clearest necessity. 

Now, the facts upon which this rule 
has to be decided are not such as are 
contemplated by the section. The adult 
Plaintiff, who was the manager of the 
joint family, was never appointed or de¬ 
clared to he the guardian of his minor 
• brother’s property under the Guardian 
and Wards Act, VIII of 1890. But he 
could not be so appointed because, as is 
now settled law, the Interest of the 
minor co-PlaintIff, is not Individual pro¬ 
perty at all. It may Be said that, If 
the .adult Plaintiff repre.sented the joint 
family, the addition of his minor brother 
as a co Plaintiff was either unnecessary 
or intended to imply that the minor had 
some separate Interest in, the arrears of 
rent to recover which was the object of 
the suit. It Is, however, too late to con¬ 
tend tliat, according to strict prlnciple.s 
of Hindu law, the managing member of 
a Mitakshara family can sue withont 
joining the other members as parties to 
the suit. See Kattufhert v. Vallotxl (4). 
Thero may be cases in which a manager 
alone can sue to recover rent; for ex¬ 
ample, if he has given a lease in his own 
name and the suit is for rent due in 
terms of the lessee. This is not the case 
here, nor is there any thing to Indicate 
that the minor co-Plaintiff Is possessed of 
any separate property whch might be the 
subject of proceedings under Act VIII 
of 1890. 

(4) I. b. II 3 234 (1881}, 

76 
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Oa prlnoiplo, tilHO, joint brother oanuot 
be sureties, one of another, in a Mitsk- 
ehara family : therefore the adult Plain- 
tiff cannot be called upon to furniih 
•eourltj in respect of money to be re 
celved bj him on behalf of his minor 
brother who was made a oo Plaintiff in 
order to obtain a joint decree for rent. 
The adult Plaintiff represents the joint 
family, including the minor oo-Plaint!ff: 
the decretal amount belongs just as mttoh 
to the joint family as to the minor 
brother. 

It is not necessary to consider the 
case of mortgage suits or other cases 
, where minor Plaintiffs are represented 
by guardians ad li(«m who are managing 
members under the Mittkshara system. 

For these reasons, 1 agree that this 
rule must bo made absolute. 

N, (I. . Rul' madf ah^oliU:. 

[CR1M1NALREVI.S10NALJURISDICTION i 
Rkv. No. 1127 OF 1907. 

Hampini, J. ' 

Shakfoddin, J, Raj Kumar Datta, 

1907. Petitioner, 

Heard, v, 

29, November. The Emperor, 

Judgment, Opposite Party. 

2, December 

Extradition At .VF af 190S), sec 8 — 
‘Warrant issued by the Pohtiml HesideiU 
—Endorsevieat on a warrant, absence oj — 
PoxL'tr 0 / Magistrate to admit to bait. 

When a pi-rson arrested under a warrant 
iiswd bp a Political Resident under the 
Extradition Act is brought befoie n 
Ifagittrate, the Magistrate has no power 
to release him on bail binding him to 
appi^ before the Political Resident, in 
the absence oJ on endorsement on the 


wfliranl under' sec. S of the Extradition 
Act authorising the Magistrate to admit 
the artesfed person to bail. 

This was a rule granted on the 17 th 
of September l907, against the order 
passed by the Chief Presidenoy Magis¬ 
trate, djted the 11th of September 1907, 
releasing the said Petitioner on bail on 
his executing a bond with one surety 
to appear before the Political Agent at 
Manipur on the 19t.h of September 1907, 
after the arrest of the s^id Petitioner 
on a warrant issued by the said Political 
Agent, for offences under secs. 408 and 
417 of the Indian Penal Code. 

The material facts of the case as they 
appear from the verified petition of the 
Petitioner v/ere as follows:— 

The Potitiontr who was an inhabitant 
■if lliQ District of Faridpnr and was 
lesiding in Calcutta, served as a gomasta 
in tliR firm of Ham l.all Clmurajib Paul. 
Oa the fith August 1907 a letter was 
addressed lo the Petitioner by Messrs. 
Sanderson & Co , acting as Solicitors of 
the wid'w of Ram Lai I Paul, an inhabit¬ 
ant of Manipur, calling upon the Peti¬ 
tioner to hand over the account books and 
render accounts,of the Aratdari business 
carried on by him as the Gomasta. The 
Petitioner repj^ed through bis Attorney 
that he lia'l already made over the 
account books to the Ara-rauktears of the 
widow who were empowered to obtain 
the account books from him. Messrs. 
Sanderson & Cn. wrote in reply that 
they had been informed on "enquiries 
that the account books had not been 
made over to the Am muktears. To this 
letter the Petitioner again replied saying 
that as a matter of fact the account books 
bad been made over to the Am muktears 
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and that the books were even then In 
their possession. Therei^)on on the lOtb 
Septernber 1907, the Petitioner was *11 
on a sudden arrested under a warrant 
Issued by the Political Resident of Mani¬ 
pur and addressed to the Oommissioner 
of Police, Calcutta. The warrant was in 
these terms;—"To the Commissioner of 

Police, . . 

• • • 

" Through Complainant's * solicitors, 
Messrs. Sanderson ifc»Co. 

"Whereas Raj Kumar Datta of 61/1, 
Bysaok’s Lane, Barabazar, Calcutta, stauds 
charged wl^ offences under secs. 408 
and 4^7, I. P. 0., you are hereby direct¬ 
ed to arrest the said accused lia^ Kumai* 
Datta and produce V)efore me. Datea 
4th Septeijiber 1907.” 

The^Petitionor was men taken btuore 
the Chief Presidency Magistrate who 
released him on bail »n hiVexecuting a 
bond with one surety to appear before 
the Porttical Resident of Manipur on 
the 19th of September 1907, 

This rule was Issued against the order 
of the Chief Presidency Mii^is^rate. 

Badu Atulyu, Churan Bob': for the 
Petitlouer. 

Mr. Barton for the Crown. 

The JuDQMBAiT or thb Court was as 
follows:— 

This is a rule to ilkow cause why an 
order of the Chief Presidency Magistrate, 
admitting to ball the Petitioner, Raj 
Kumar Datta, who bad been arrested 
under a warrant issued by 'he Pdifioal 
Residfnt of Muiipur, and dir e '"g b'm 
to appear behue rlie said Poli<iu<-i K si- 
dent sitould nor be ser aside. 

The fads are 'ha^i there was some 
correspondence between Messrs. Sander¬ 


son A Co,, acting on behalf of one Tottal 
Sijo, and the Petitioner’s attorney, with 
regard to certain books of account, which 
the Petitioner was said to have withheld 
but which ho denied having done. Sub* 
sequenlly, the Petitioner was arrested by 
the Commissioner of Police uudar a 
warrant issued by the Political Resident 
of Manipur, lu which It was slated that 
the Petitioner was charged with offences 
under secs. 408 aud 417, Penal Code. It 
is not slated in the warrant where these 
offences are said to have been committed 
—whether in British India or in Manipur. 

Oil being arrested under this warrant, 
:he rttitiot.t.r ..as t-ikeri before the Chief 
rrealdt-ucy Mugistiulo who admitted him 
to bail, but ilirocted him to appear before^ 
the PolltiLui Resident of Manipur. It 
is corupl.iined that this order was Illegal, 
(1) bei,ause the warrant does not show 
where the oflences are alleged to have 
beon committed, and (2) .because the 
warrant had not been endorsed under 
sec b, Act XV of 1903 aud therefore, 
the Chief Presidency Magistrate had no 
authority to pass the order he did. 

The Chief Presidency Magistrate states 
in a letter that he has no cause to show 
against the rule. But Mr. Barton, coun¬ 
sel, appears for the Cruwu and oooteods 
that we have no authority over the 
Political Resident of Manipur—also that 
the Chief Presldeucy^ Magistrate's order 
was legal. 

' We have clearly no authority over the 
Political ResidfMit of Manipur. We do 
not propu-e lo exncise any over him 
or Ins pioo toii'gs. H's warrant for cbe 
aites' of tfie Pel It inner, though it does 
not state where the alleged oOeucea were 
committed, may be legal or otherwise. 
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But we consider that the pleader’s secona 
argument must prevail. There was no 
endorsement on the warrant by the 
Political Resident, as required by sec. 8 
of the Extradition Act, authorising the 
Chief Presidency Magistrate to admit the 
Petitioner to ball. The Chief Fresidency 
Magistrate had therefore no right to do 
so, or to direct the Petitioner to appear 
before the Political Resident of Manipur. 

We must therefore make this rule 
absolute and set aside the Chief Presi¬ 
dency Magistrate’s order as prayed, which 
we accordingly do. 

B. C. Rule made absolute. 


[CRIMINAL REVISIONALJURISDICITON.] 

Rkv. No. lliOiJ OP l!t07. 


Rampini, J, 
ynARFUDUIN, J. 
1907. 

3, December. 


MOHKaa yoNAR, 
Petitioner, 

V. 

The Kino-Empkror, 
Opposite Party. 


Magistratei diitg to decide points of (ui.i 
raised at the trial—Postponeiiient of case 
to enable accused to get a ruling from the 
High Court—Inifroprietj of. 


Where the trying Magistrate finding it 
difficult to decide whether certiin coins, 
which the accused was charged with mafe- 
tng, were King's coins or not, postponed 
the case to enable the accused to obtain a 
ruling of the High, Cow t on the point, 


Held —That the Magistrate was wrong 
in doing so; it was his duly fo decide 
whether the coins were King's coins or not, 
and whether any offence was committed 
under gfc. USO, I. P. C. It was not the 
business of the High Court to decide the 
point at that stage. 


This was a rule granted on the 28th 


of October 1907, against the proceedings 

9 

ponding againsr the 'Petitioner ^in the 
Court of the Deputy Magistrate of Arrah, 
under sec. ^^1, I. P. C., for making 
Murshidabad coins. 

The facts of the case material to this 

# • 

report appear from the judgment. 

Bahu Joy Oopal Ghosha for the Peti¬ 
tioner, ‘ . 

Mr. Douglas Whiff for the Crown. 

The Judgment ok the Court was as 
follows ;— 

This is a rule, calling iipofi the District 
^Magistrate of Shaluibiid to show cause 
why the proceedings, pending against the 
PotiMoner in the Court of the Deputy 
Magistrate of Arrah, should Ant be set 
aside, on the ground that the coins in 
question ar,^ not King’s coins wirhiii the 
definition of sec. 230, I P. C., and on ^ 
the ground tliat the said coins .wore not 
used, or Intended to be used, as 'uoney. 

Tlie Petitioner has been charged with 
making what ho calls Sliah Alum coins . 
but the Deputy Magistrate says bo is 
not sure whether the coins in question 
are King’s coins or not Ho points out 
that the law on this point is not clear 
and that there is no ruling of this Court 
declering MurNh'idabad' rupees to bo 
King's coins ; so ho has oltligingly [lost 
poned the cast* ’ to enable the Petitioner 
to obtain a ruling by this Court oil 
tiie point. 

ft seems to us that it was the duty 
of the Deputy Magistrate to find whether 
the coins were King’s coins or not, and 
whotlier the accused has committed an 
ofl'enco under sec. 230, I. P. C. It Is 
not our business tp decide points of law 
when It Is not necessary to do so. 
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Then, as to fhe second ground on 

• 

which the rule'was g*aiited, namely, that 
the coins were not used, or intended to 
be used, as money, we can only say 
that It cannot be disposed of without 
the recording of ^evi^enoo; and no evi¬ 
dence on the point has been recorded. 

We therefore direct that the Deputy 
Magistrate do try the .base and come 
to a finding of his own. Meanwhile, we 
discharge the rufe for the reasons stated. 
B. C. Huh discharged. 


(CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 30 ok 1908. 


KAMi'i^r, J. 

SHAlitUDDIN, 


I’akcati Chukn Rot 
and v.thers, -ud party, 
I’tiiitioiiers, 


1908 

29, January 


• Saj*ad Ahmad 
CuowDRV, Ist party, 
Opposite Party. 


Revicii- of final urdc.'d /ly Ci'hiiinal Covrt 
-Cniiunal rroccdnre Code {Ac> V of h'^OS,. 
jec. 14 - 0 . * 


A Criiiimal Vout i has 'no right or 
authority to teview final ordets passed hy 
it under sec. Ho, Cr. P. C. 

This was a rule granted on the 9th 
of January* 1908,'against au order of 
Mr. A. Islam, Deputy Magistrate of 
Jangipur, dated tlit^<5rd of January 1908, 
reviewing the case and directing both 
the parties to put in fresh written state-^ 
meuts on the 10th of January 1908. 

The facts material to the report, are 
tb«8e :— 

A proceeding under sec. 145, Cr. P. C., 
was instituted by the Sub-Divisional 
Magistrate of Jangjpur, and the 19th of 
December 1907 was fixed for hoarlog 


the case. On that date the case was 
called out at 11 a.m., 12 a.h , and 1 p.m., 
successively; but no one on behalf of 
the Ist party appeared; and the Sub- 
Divisional Magistrate having exaiAhied a 
witness on behalf of the 2nd party 
delivered judgment directing the 2rtd 
party to be retaibed in posaeasibn until 
evicted in due course of law, Subse¬ 
quently on the 2Ist December, the let 
party put in a petition for review of 
the judgment, whereupon the Sab-Divi¬ 
sional Officer issued a notice on the 2Dd 
party to show cause oii the 3fd January 
1908, why the review should not be 
granted. On the said date the Sub- 
Divisional Magistrate made the following 
order “ I have heard both the parties. 
It appears that au order under sec. 145, 
Cr. P. C., is*not a judgment within the 
meaning of,sec. 369, Cr. P. C., and so 
1 bold that it can be reviewed. I there¬ 
fore review the case ahd direct both 
parties to put lu fresh written statements 
on lOch January 1908. In the mean¬ 
time Receiver will retain possession. 
This order is to be communicated .to the 
Receiver and the Police by a special 
messenger to-day.” 

Against this order the Petitioners 
moved the High Court and obtained the 
present rule to set it aside. 

Mr. P. L, Roy and Babu Anilendro 
Nath Roy Vkowd/tury for the Petitioners. 

Babut Dasarathy Sanyal and Abani 
Bhusan Mukerjee for the Opposite Party. 

The Judgment of the Court was as 
follows:— 

This is a rule, oalling upon the District 
Magistrate of Murshidabad and also upon 
the opposite party to show eauee why 
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the order of the Deputy Magistrate of 
Jauglpiir, dated the 3rd January last, 
should not be aet aside. 

The order purports to be one under 
aec. 146, C, Cr. P, The facta are these. 
On the 19r,h December last the same 
Magistrate passed an order undei: sec. 
146, C. Cr. P,, directing'that the second 
party should remain in possession of the 
disputed land, until evicted in due course 
of law. But he afterwards discovered 
that this order had been passed ex parte, 
and aooordingly proceeded, as he says, 
to review it. He considered himself 
entitled to do so, because, he says, “ It 
appears that an order under sec. 145, 
C. Cr. P., is not a judgment within the 
meaning of aec. 369, C. Cr. P. and so I 
hold that it can be reviewed " He then 
goes on to say:—“I therefore review 
the case and direct both parties to put 
in fresh written statements on the 10th 
January 1908. • In the meantime the Re¬ 
ceiver will retain possession. This order 
Is to be communicated to the Receiver 
and the Police, by * special messeuger 
to day." 

Now, it has been contended before us 
that this order is entirely without juris¬ 
diction, because the Deputy Magistrate, 
having on the 19th December 1907 
previously declared the second party in 
poBsessloD, had no right to review bla 
order. We consider that this coutoutlou 
must prevail. There is no authority for 
holding that a Magistrate can review 
a hual order passed by himself under 
sec. 146, C. Cr P. 

The pleader for the opi>osito party has 
not been able to show us any direct 
authority for such a proposition as this. 
He calls attention to uertaiu oases decid¬ 


ed by this Court in ifs Civil Revlsional 
Jurisdiction, and ‘pontends that every 
Court‘has inherent power to review its 
own orders. It is unnecessary for us to 
consider this que-ithu). All we need say 
is that, 80 far as we are aMe to see, a 

(' e 

Criminal Court has no right or authority 
to review final orders pasted bj It under 
sec. 145, C. Cr.-.P, 

We therefore consider that the order 
of the 3rd Januai-y last *18 entirely with¬ 
out jurisdiofion; and we set it aside, 
U'-dking this rule absolute, 

B. C. Rule made ab$olute. 


[CRIMINAL RE VISION AL JURISDICTION.] 

Rev. No. 26 of 1908. 

r 

BaItNAB Dai Eabati 

liAJll’iM, J, 

o „ T iitid ors., Petitioners, 

J5Ua;'.fuddin, J. I ’ ’ 

i90s, j 

Jl, The Km^kmi., Opposite 

Parly. 

Crimbtnl Procedure Code {Act V of 1898), 
secs. 107 and 7.4"!) —Buna fide dispute as to 
tht right of pussUzion -Binding down one 
party under sec. 107—Proceeding under sec. 
Ii5, proper procedure. 

Who'll there is a bon4 tide dispute as 
>0 the right to the possession of land 
iistween two rival parjties, giving ris* to a 
Ukehho'A. oj a hreach of the peace, it is 
unfair to hind dow^ only the party who 
happen to he in pjossession under sec. 107, 
Cr. P. G., to keep the peace. 

The proper order m such a case would 
bt to hind down both the parties under 
.'«C. 107, Cr, p. c., or to institute a pro- 
ceeding unusy sec, lJlf5, C*. P, C. 

This is a ruin iosiied on the 9 h of 
JuMuaiy 1908, calluig upon the Distriot 
Magistrate of Dacca to show cause why 
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th* order of Babft Girindru Cbandra 
Bauerjee, Deputy Mapistrato of Darca, 
dated 26th of September 1907, which 
order on appeal was hffirmed by the 
District Mapistrate otDacca, oti the 30th 
of Oc'ober 1907, should nof; be set aside. 

The faot.8 material to the report will 
appear from the judgiheTnl.* 

Bnbus Atulpt^Churan Bore and Burat 
Chandra Basok for the Petitioners. 

No one appeared to show cause 

, The "Jddqmknx ob' the Cocrt was as 
follows ;— . 

This is a rule calling upon the District 
Msglstrate of Dacca to show cause why 
the order of the Deputy Magisifrate, dated 
the 2Gtli September 1907, binding down 
the Petitioners, uiuler 107, C. Cr. P, 
to keep the peace, should not be set 
asicie. 

The facts of the c ise are these. Tlieie 
was a dispute between tlie Petitioners, 
oil the one side, and ,the .Maharajah of 
Susung, OQ the other, about the right oi 
possession of an akhra situate in Dacca. 
This dispute has given rise to an appre¬ 
hension on the part of '-he magisterial 
authorities of a probable breach of the 
peace CeVtain constables were deputed 
to the akhra for two iiiouth-! and it is 
hi evidence that ^he aicuscd liicatcopd 
to assault Die proprietor^' men a' the 
nkhra. The Magistrate his aecordingly 
bound down the Petitioners to keep ihe 
peace. 

• The learned pleader for the Petitioners 
now contends before us that the order 
of the Deputy Magistrate is unfair to 
his clients, as time is a bond fids dispute 
between the parties as to the right to 
the poBsesslon of the ahhra. He saj's 


that bis elieuts have instituted a civil 
suit tor the interpretation of a kabuHyat, 
under which they claimed to hold pos¬ 
session of the nkhra, and'that If the 
Maharaja and his men do not attempt 
to disturb their possession, there is not 
the sliirhteBt chance of there being any 
breacli of the peace. 

It seems to us that there are some 
grounds for this contention and that the 
order of the Deputy Magistrate, binding 
down the Petitioners alone to keep the 
peace. Is one which it would have been 
better if he had abstained from passing, 
because it is one which is likely to pre¬ 
judice the rights of rlie Petitioners, seeing 
that, if the Maharaja’s men actemfft to 
turn tliom out, me Petitioners may be 
liable to be piiniftbed in the event of 
their resisting tnem It would have 
been much better if both sides had been 
bound down, for then ’no breach of the 
peace would have been likely to occur 
pending the decision of the civil suit. 
In would also have been better if the 
Deputy .Magistrate, in case he was not 
inclined to bind down both the parties, 
had inatitiited proceedings under sec. 
1 IT), Or P. r. and had declared the party, 
wliorn ho found in actual possession, 
enfitled to rc'aiu possession until the 
decision of the Civil Court. In the cir- 
(•lunsiaiires the*order is a one-sided one 
and iH C'lricuilated to n.terfere with the 
rightci of the Petitioner,s. 

Wc accordingly set aside the order 
of the 26th September 1907, and make 
this rule absolute. 

B. C. Rulf made absolute, 
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Indian Penal Code {Act XLV of 1S60), 
sec. S7S—^'Noxmisf meaning of—Adultera¬ 
tion of ghee with vegetable oil. 


The uord noxious ” in sec. 27o^ Indian 
Penal Code^ means harmful to health or 
unwholesome. 


In the absence of evidence to show that 
the adulteration of ghee with veoetahle oil 
was such as to render it noxious in the 
abofie sense, such adulteration cannot he 
held to constitute an offence under sec. 27-‘'i 
of the Penal Code. 

This was a rule granted ou the 11th 
of January 1908, against an order ui 
Mr. A. K. Scroope, Sub Divisional Magis¬ 
trate of Gohliidapur, dated the 12tli of 
November 1907. 

The material facts will appear from the 
judgment. 

JBabu Bidhu lihusan Oanguli for the 
Petitioner. 

No one for the Opposite Party. 


The Jddgment of the Court was as 
follows ■— 

This is a rule, calling upon the Deputy 
Commissioner of Maubhoom to show 
cause why the conviction of and sentence 
passed upon the Petitioner should nor 
be set aside. 


The Petitioner has been convicted 
under sec. 273, I, P. C., and sentencpd 
to pay" a fine of Rs. 15. An offence 
under that section is constituted when 
noxious food or drink is sold. In the 
present case the .Petitioner has been 
found selling ghee adulterated with veget¬ 
able oil. But there is no evidence to 
show that this vegetable oil was noxious, 
that is, hurtful to health. The Sub- 
Divisional Magis'trato says that “ noxious” 
does not mean dangerous to life. That 
is no doubt quite correct. But he goes 
on to say that the ghee, which waft adul¬ 
terated wlrh vegetable oil, was noxious 
within the meaning of sec. 273, I P. C , 
because he seems to think that when 
a man purchases qhec, adulterated with 
vegetable oil, he purchases a noxious 
articlo. Ho say.s •—“Every adulterated 
article of tood is iioxiouH, inasmuch as 
file consunier e.its iu the belief that 
he IS eating sometiiing else, and nothing 
can be more noxious for a man than to 
eat soineihing iinawares, especially veget¬ 
able oil.’' 

We do not consider that the learned 
Sub-Divisional Magistrate has taken a 
right view of the word “ noxious.” It 
means harmful to liealth or unwholesome. 
But, tlifje is an ontdre absefice of any 
evidence to show that the adulteration 
of the ghee with vegetable oil in the 
present case was such as to render it 
noxious in the sense we have mentioned. 

We accordingly set aside the convic¬ 
tion and sentence and make the rule 
absolute. 

B. C. 


Rule made absolute 
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The Bar Council in their recent report have 
embodied some wholesome rules for the guidance of 
the profession. The Council has decided that coun¬ 
sel are not entitled to refresher fees for the days 
on which they are not present. This seems to be 
80 obviously reasonable and just that, let us hope, 
that counsel will not in future claim any fees for 
services not actually rendered. The recommenda¬ 
tions of the Council that working in barrister’s 
chambers should be made a necessary qualification 
for call to the Bar, also commends Itself to us. The 
question whether a barrister can communicate answers 
to legal questions in newspapers for ordinary literary, 
remuneration was discussed before the Council. The 
decision of the majority that a barrister does not 
offend against professional etiquette by communicat¬ 
ing such answers provided his name is not disclosed 
to the public or directly or indirectly brought to the 
knowledge of the person asking the question, is cer¬ 
tainly the more reasonable view. The Bar Council 
has also decided that a barrister may in a criminal 
appeal take Inatruotlons and fee from the accused 
without the intervention of a solicitor in the same 
manner as he can accept a dock defence in the 
trial. 


Tab Bar Council as also the Incorporated 
Law Society, rapresentiiig the solicitors, have re¬ 
solved that barristers aud solicitors who are mem¬ 
bers of tlie public bodies should not be professional¬ 
ly engaged in any legal proceedings in which 
those bodies are interested No b.arrlster, solicitor, 
pleader or other members of the legal profession 
sliouid after this accept any engagements either on 
behalf of or against such public bodies. Tlio reason 
of this whole.sonie rule is obvious as by such em¬ 
ployment a client not unfiequently capeots to derive 
unfair advantage from the lawyer’s connection with 
the public bo(iy. (,)ue3tlons as to the propriety of 
professional employment of Commissioners in con¬ 
nection with Municipalities have sometimes been 
raised in India. The decision of the learned societies 
referred to now sets ihe matter at rest. 


Mr, Joh{I Morlet havinq taken ni.s seat in the 
House of Lords as Viscount Morley of B!.ackburn 
leaves three of tlie five principal Secretaries of State 
in the House of Commons. It may not be commonly 
known that there is a statutory bar that not more 
than four of His Majesty’s Principal Secretaries 
and I'uder Secretaries of State can sit as morabera 
of the House of Conimons. It Is interesting to 
note that under sec. 22 Coo. Ill, C. 82, not more 
than two Principal .Secretaries of S;.at-e could sit in 
the House of Commons. On tim creation of the 
office of the Secretary of State for IV'ar in 1855, a 
statute was passed enabling a third Secretary of^ 
State to sit in the House of Oommon.s. On the trans¬ 
fer of India to the Crown the olfica of His Majesty’s 
S-'cretary of Scate for India was created aud It was 
provided by 21 & 22 VIct. C, lOn, that four Prin¬ 
cipal Secretaries and Uiider-Saciotaries of State might 
sit in the 1/ouae of Commons, 


It is therefore rather extraordinary that the 
Secretary of State for India, in whose favour a special 
enabling statutory provision was made for sitting 
in the House of Commons, should elect to sit in the 
House of Lords. This, however can make little 
difference to India. The peculiar statutory constitu- 
tiou of the Croverimient of India by the Act of 
1858 does not make the' Secretary of State of 
India directly responsible to the House of Com¬ 
mons in any way. The Government of India Act of 
1858 (21 and 22 Viet. C. 106) provides a cumbrous 
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oonatltutioa for the Government of India by the 
Secretary of State and hie Council under which 
he Is neither responsible to hla Council nor to the 
House of Commons. It seems to be time that this 
statute should be revised and the anomaly removed 
by making the Soeretary of State more or loss 
directly responsible to the House of Commons. 


What is a Reuistbar ok deeds to do, when an 
anuniatipatra executed by a minor Hindu, wh(j has 
attained the age of discretion according to Hindu 
law, is presented for registration ' are Informed 
by Messrs. G. Dutt A Co, Solicitors, that an 
ammatipatrn by a minor was presented by them 
for registration to the Registrar of Deeds and 
Assurances In Calcutta, but the Registrar refused to 
register It. The queHtion is certainly of some difli- 
culty. 


The Indian Majority Aor (IX ok 1875) in ki.’cing 
eighteen years as the period which a minor must 
ordinarily complete In order to attain majority ex¬ 
pressly provides that nothing contained in the 
Act shall affect the capacity of any person to act in 
matters such'as adoption, itc , [see sec 2, cl. (n)]. It 
follows therefore, and it has also been so held by 
the High Courts in India, that a minor Hindu may 
on attaining the ago of discretion make a valid 
adoption. There would therefore seem to bo nothing 
in the way of a minor Hindu, s.ay tlm age of H 
years, from confetiing anthoriiy on Ins wife to adopt 
in case he should die without issue. I!nt if he 
chooses to reduce his authority in writing, sec. 17 
of the Registration Act requires that it must be 
registered and unless registered' such authority, 
according to sec. 49, will not “ confer any power 
to adopt.” Sec. 95, of the Registration Act, at the 
same time lays down that the registering officer 
" shall refuse to register ” any document presented 
for registration if " any person hy whom the docu¬ 
ment purports to ho executed . . . appears to 

be a minor ic.” 

We DO NOT THERKFOBB WONDER THAT THE REGISTRAR 
of Calcutta hesitated to register the anuimtip'itia in 
the face of the express provision of sec. 35 of the Act 
without au authoritative opinion of the legal adviser 
to the Goverumeut of Rengal. The matter was 
referred to the Legal Remembrancer and he express¬ 
ed his opinion that an anumtitipatra by a minor 
should bo registered. It Is apparent however tlia^ 
when the provision iu sec. 35, to which we have 
referred, was Inserted hy the Amendment Act 
(XII of 1879, sec. 1U4) the possitilllty of a difficulty 
of this kind arising did uot oieiir lo the Legislature 
and it could never have b; en iu intention by that 
amendmtut lo nullify the provisions of sees. 17 and 
49 BO far au they appli^to mminaipuhat executed 
by minors. The opinion of the L.gal Remembrancer 


seems to us to be quite correct and as the matter con. 
cerns a vjry much wider area than Calcutta we feol 
110 hesitation in giving publicity to it. 


The British Umpire rs now being governed ry 
lawyers and this is a fact of which our Euglish con¬ 
temporaries are justly proud, The Law Journal 
says •— 

Tlie priunuLiiiii nf Mr. Lloyd-Oeorge to tlic second place 
ill llic U.iliiiict will nattiraliy form a subject of congratulation 
among all nicnibers of tbe legal profession to whatever party 
tlii'V may belong. It is a notable t.act, and one of which 
all lawycar.s may well be proud, that in what is recognised a.s 
one of the strongest Uovernments of modoru limes a leader 
of the iSai i.v the Prime Mini.slcr, and a solicitor wlio until 
i|Uite rei'cntly na.i in active piacLice is his Chancellor of the 
I'.M'heiiuer whih' another sulicitor—the Chancellor of the 
Duchy—who figures a- the head of a leading provincial Urui, 
i.s Kiiigled out for advancement to the jieerage. The heads 
of the acrvice.s, the Army and Navy, arc also lawyers, and m 
Ml. Tiinell, K. C., the Secretary for Ireland, the MiuLtn 
|ni-ses^e,s one of its mo,si )iij[iular eleii.ent.s. Lord Lorelmrii, 
bv bis eoiiiluct of the business of tlie House of Lords, UoL 
le^s than by his reforming zeal in tbe Courts, has proved 
himself not only a successful Lord Chancellor, but a stalosiii.m 
of no mean order. And there are some haU'-dozou moic 
mcmbcr.s of the Ministry wlio may be credited to the pro- 
iessioii in one or oibcr of its branches. The Ministry of 
Lili the talents’ bids fair to be eclipsed by this Ministry 
of 'all the lawyers’, and with such a combination of force.s 
one may even liope for tin; creation of that new ollice, the 
Mim-tly of Justice, which has long been regarded ;is .a 
desideratum by all legal icfoimers as well as by the public. 


CURRENT INDIAN CASES 

Karson Das v. Gangarai, 1. L. R. 32 Bom. 108 
Gtvil Proceduie Code, sec 595—Leave to appeal, 

Under see. 595, C P. C, the High Court has no 
jurisdiction to grant leave to appeal against an 
order refusing to admit an appeal after the period 
of limitation as it Is uot a decree passed on appeal. 

Emperor v. Nahayan, I L. R 32 Bom. 111. Evi¬ 
dence Act, sec. 11)7 —Ck /’. C, sec, 15'd—Confession-- 
Evidence. ■ , « 

.Sec. 167 of the Evidence Act applies to criminal 
trials by jury iu the High Court. 

Where S a friend of P the accused made a stato- 
ineiit before the Police, held that having regard to 
the provisions of sec, 162, Cr. P. C., that document 
'cannot be used as evidence to discredit S who denies 
in Court that he made such a statement and it 
cannot be used as evidence against P In that it 
contained statements corroborating confessions by P. 

CANOABir V Purshotam, I L R 32 Bom. H6. 
f)aia timet action. 

There are at least two necessary Ingredients for a 
i/uia timet aciioii: (1) Proof of imminent danger 
if no acDial d.ainage is proved, (2) Proof that the 
apprehended dainige will, If it comes, bo very sub¬ 
stantial. 
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Khbtsidas V NAflATAM Daa, I, L. R. 32 I^om. 152 
Civil Piocedure Code, sec. 59, 

Rule as to inspection of documents laid down. 

-f 

Jan Mahomed v . Stkd Ndkudin, I. L. R, ^ Bom. 
155. Civil Procedure Code, sec. 539 — Pf oper party 
to appeal. 

In a suit by the Advocate General under sec, 539, 
C. P, C., he is the proper pofsoif to prefer an appeal 
and not the relators at whoso Instance .the suit was 
brought. 


Emperor ». Chinto, I. L. R. 32 Rom. 1G2. En¬ 
hancement of sentence — Con%iction. 

In a case where cause is shewn why a sentence 
should not be enhanced the invariable practice in 
the Bombay High Court is to accept the conviction 
as conclusive. ^ 

^ebietos. 

PR1NC1PLK.S AND PrAi'TK'E OP THE Law 01 Llllia. 
ANu Sdandkr. By Hugh Fraser, M. A., L. L. D., 
Barrister at-Law.* Fouith Edition. 1908 Butlei- 
tvoith (5 Co., Baw Puhlisheis, London. 

We are glad to vcdrome a now edition of this 
work. As a book of ordinary rorcrence wc know 
of no work on the subject which is moie useful. 
The law on tli(*subject is clearly put in tlio form of 
propositions generalized from a vast mass of case-law. 
These propositions do not, however, go into any unne¬ 
cessary details as the sections, suh-sectlons, explana¬ 
tions, exceptions and illustrations in the Anglo-Indian 
Codes sometimes do. The propositions. Into which the 
law on the subject has been summarized, are very 
clearly explained by the author in the explanatory 
notes by reference to specldc cases. The mode of 
annotation is also very different from the plan fol¬ 
lowed by the annotators of the Indian Codes. The 
latter follow the platj of preparing a digest of 
cases under each of the sections, while Dr. Fraser 
examines all Important questions that may arise 
in an action or suit for llbet* or slander by refer¬ 
ence to such dicta of the judges as go to the root of 
such questions. The article on “ Fair Comment ” 
has been re-written by the author in view of the. 
recent English decisions. The forms, hints and 
rules of practice embodied in the appendix of the 
work enhance its usefulness to practising lawyers. 

IlODDlNS AND Maw’s DbVOLDIION OK RbAL KsTATK 
AND ADMINISTRATION OF ASSETS. Fourth edition. F. 

L Maw, London, Butteiwotth dc Co., 11 and 12 
Bell Yard, Temple Bar, Law Publishers, 190S. 

We have great pleasure In recommending to the 
pr-ofeesslon a new edition of this standard work. 
The chapters on the " Devolution of Real Estate" 


and “Payment of Debts by the Personal Represen¬ 
tative” have been practic.illy rewritten, and tSe whole 
work has been carefully revised by the present 
editor. The chief distinction of the book amongst 
many others on the same and cognate subjects is 
that it gives in a short compass nearly all one ordl* 
narily desires to know on the subject. The very 
limited space available in sufh a work for discussion 
of principles has not prevented the author from 
now and again entering into such discussions in the 
body of the book and ’ in the foot-notes. See for 
instance the note on the position of the executor 
de son toH in English law at pp, 20 21 and of the 
heir in Roman and other systems flf law af p. 59, 
Recent decisions, it need hardly be said, have also 
been incorporated and discussed. 


The Police Ai't, V ok 18GI, with notes Ac. By 
II. C. Sinha, Pleader, Sylhet 1907. 

Mr. iSinlia lias boon the firsi, we believe, In the 
field with an annotated edition of the Police Act. 
Certain sections of the Act have been brought 
into prominence of late by the use made of them 
by police oliiccrH and have formed, tjie subject of 
decisions in the UalculT i High Court. They have 
been rcpoi;ted In the CalnUia Weekly Notes and we 
(ind that tlicy ara duly noted in their proper places 
by the author. Tliis slmuld, as the author expects, 
prove usefui to tlie police, and the executive officers 
and such others whom the Police Act may con¬ 
cern. The author’s apology for not embodying in 
the book the rules made by the different Provincial 
Governments does'not seem to us to be satisfactory. 

of 

ENGLISH LAW COURTS. 

HIGH COl’RT OF JESTICE, KING’S BENCH 
DIVISION .—Hands v. Du Cross. Before Mb. Mhir 
Mackenzie, Okfh ial Reieree 18th March 1908. 

Implied piomise to lemuneiate—Professional work 
done by a professional iivin for the benefit of another— 
Eight to get i emuneration. 

This was an action against an M, P. The Plaintiff 
who was an editor and director of a newspaper alleg¬ 
ed that he prepared three speeches for the Defend¬ 
ant when he was a candidate for election as an M. P., 
and also composed some leaders for publication 
jii the newspaper and a biographical sketch, for 
the benefit of the Defendant. The Defendant em¬ 
phatically denied that the Plaintiff prepared any 
speech for him and the official referee accepted bis 
denial. As to the other literary works composed by 
the Plaintiff—-it was held that the Plaintiff was 
entitled to a remiiuoratiou of £20. The principles 
on wl^lch a person doing some work for the benefit 
of another Is entitled to be remunerated by the 
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latter weie staled lii the judgment In the following 
words 

The Plalntlfl’s action Is for remuneration for ser¬ 
vices rendered to the Defendant, for which the 
Defendant, as the Plaintiff alleges, is bound to pay. 
The Defendant, both by his pleading, and at the 
trial before me, denied that he employed the Plain¬ 
tiff to render him the alleged or any services. In 
these circumstances the Plaintiff has to prove, either 
that he was employed by the Defendant to render 
the services mentioned In his claim in circumstances 
from wliich the law would imply a promise by the 
Defendant to remunerate him, or that he rendered 
the services for Wie benefit of the Defendant, which 
wore accepted by the Defendant, in circumstances 
from which the law will imply such a promise. At 
the time wlien the work for which the Plaintiff 
claims paynrent is alleged by him to have been done 
the Plaintiff was, as be is now, a literary gentleman 
enjoying a reputation for great ability and capacity 
in bis profession, and as part of his profession was 
contributor to iiew3[iaperH and other periodical pub¬ 
lications. WhoH a gentleman, practising a profes¬ 
sion such as that which the Plaintiff has adopted 
and pr.'ictises, gives his services for the benefit of 
anotlior, either at llie reijnesl of the latter, or which 
lie adopts, the law, as a general rule, implies a 
j)rorai3e by the latter to p ly remuneration for tlio 
services, liut the rule is subject to the (jualificatioti 
tliat the inference, that wi)ere a professional man 
bestows his services for the benefit of another there 
is an implied undertaking' hy the other to remu¬ 
nerate him, may be rebutted hy proof that the 
circumstances in wliicli tlie services were rendered, 
or the employment to do the work arose, negative 
the inference. See ifinson v, Btullie (2 Macqueen’s 
C.ases, p. 80), where tliere was au employment of a 
professional man to do ['rofessional work, but it was 
hold ill the circumslanccH that no claim to payment 
by way of remuneration arose, Again, where the 
evidence on botli sides pn^s the question of employ¬ 
ment at renuineration in' issue, the burden of proof 
is on the Plaintiff to estahiish that his services were 
rendered upon an implied undertaking by the De¬ 
fendant to romiinerale him. This is shown by the 
following case to which I am goiti," to refer because 
ill many ways it is extremely useful as a guide to me 
as to how I should deal wiili the evidence in this 
case. In the case of Hingaton v, Kelly (18 L, J. 
Ex,, p. 300) the Plaintiff, a professional gentleman, 
sought to recover remuneration for services rendered 
as agent to a member of Ibirliament when ho was cai^ 
didate at an eleciion it was proved tliat tlie Piain- 
tlfi with the Defendant’s assent acted for him at a 
Parliamentary contest at which the Defendant was 
a candidate. The Defendant produced evidence at 
the trial to show that the Plaintiff’s services were 
given gratuitously, ^'rhe Judge in directing the jury 
told them that the PBHitiff, having proved the ser- 
'vice rendered, was /uiwid/aci'e entitled to bo paid. 


and that lliey must find a verdict for the Plaintiff 
unless th^ Defendant had distinctly proved to their 
satisfaction that the services of the Plaintiff were 
to be gratuitous, in which they ought to find for 
the Defendant, The jiiry gave the Plaintiff a ver¬ 
dict. The Defendant appealed to the superior Court, 
and the verdict was set aside on the ground that 
the Judge had instructed the jury erroueously ou 
the law. The appeal was heard by three of our 
greatest and most li'.ustrious Judges. Baron Parke, 
in giving his reasons for setting aside the verdict 
and ordering a new trial, said :—“ The burthen of 
proof was never altered. The Plaintiff being a 
professional nnh and performing professional ser¬ 
vices was piimd facie entitled to remuneration. 
. . . . Hteu came the evidence for the Defend¬ 

ant to how that the agreement was that the Plain¬ 
tiff should not be paid. After this was given the 
question for the jury still remained whether on the 
whole evidence the Plaintiff had made out his title 
to remuneration. I think if I had been a juryman 
that on the facts of this case I should have found 
my verdict against the party whether the Plaintiff 
or the Defendant on whom I was told hy the Judge 
that the burthen of proof lay,”, Baron Alderson 
said ;—"If the case was left in doubk the Plaintiff 
ought not to succeed.” The principle laid down in 
this case was applied subsequently by Baron Martin 
in his direction to ‘the jury in Reeve v. Reeve (1 
Foster l''inla8on, p. 280), where in an action for'remu- 
neration for services he said ;—" K work is done 
and there is no bargain for payment either express 
or to be implied from such circumstances as show 
an understanding on both sides that payment shall 
be made, an action cannot be maintained for remu¬ 
neration merely because it appears to be reasonable." 


PRIVY COUNCIL. 


[Thk Suphemb Court of Atpeal from Ceylon.] 


Tub Lord Chancellor.] 
Lord Ashdourne. 

Lord Macnagten. 

Lord Kodebtson. 

Lord Atkin,son. 

Lord Collin.s. 

1908. 

29, March. 


Loku Nona, Pokchi Nona 
and Kaitan, Accused, 

V. 

The King. 


Leave to appeal from conviction in criminal trial — 
Discrepancies in evidence—Mis direction of jury. 


This was a petition for special leave to appeal 
against conviction and sentence of Supreme Court of 
Ceylon. 

The petition disclosed that the first Petitioner was 
the wife of Kalubowiiage Migel Appubami, otherwise 
Migel Mudalall, the sdooud P«titioner was her sister, 
twenty-three years of age, unmarried, who lived 
with her; the third Petitioner was a boy about 
fourteen years of age, a servant of the first accused’s 
husband. 
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The Petltionere were charged with having on or 
about the Slat of July 1907, committed murder* by 
causing the death of one Garllna; and thereby com¬ 
mitted an offence punishable under sec. 296 of the 
Ceylon Penal Code*(Ordinanoe 2 of ffi83). 

After Magisterial proceedings in the Police Court 
of Negombo (P. C. Negombo, 8151A), the Petitioners 
were committed for trial before the Supreme Court, 
The Petitioners were tried at the Colombo Criminal 
Sessions, before the Honourable .Mr, Justice Wood- 
UentoD, with a jury composed of seven persons. 

The trial lasted from the 11th to the*22nd of 
November 1907, and the jury brought in a verdict 
of guilty, by a majority of six to one,' hull recom¬ 
mended the Petitioners to mercy. The Petitioners 
were sentenced to death. But* the sentences were 
commuted to twenty years’ rigorous imprisonment. 

The case for the prosecution was that on the night 
of the 31st of July, at about 10 o’clock, the first 
accused, Loku Nona, wish a club handed to her by 
Peregrlno (a servant), struck her servant Carlina, a 
girl of about eighteen years of age, on the head^ 
that Carlina fell, crying: “Amma” (mother); that 
Punchl Nona, the second accused, put her hand over 
Carlina’s mouth to j^top furtlier cries; and that 
Loku Nona then,told Jane—a servant girl about 
fourteen years of age—to bring a knife. The pro¬ 
secution went on to allege that Jane brought a kni(e 
from the kitchen and gave it to Loku* Nona, who 
handed it to Punch! Nona, saying; “Cut her 
throat; ” that, while Kaitan, the third accused, held 
his hand over Carlina’s mouth, Punchl Nona, with 
the knife brought by Jane, inflicted a cut upon 
Carllna’s throat; that Carlina then lay still, appa¬ 
rently dead; and that shortly afterv^ards, on the 
orders of the Mudalali (the husband of the first 
accused), Carlina was carried away towards the 
shore, to be thrown into the sea. According to the 
medical evidence, " the cut on the throat was not 
fatal,” and “ the cause of death was concussiou of 
the brain due to contusions caused by some blunt 
Instrijlnont like a club.” ,Four distinct contusions 
upon the head were found by the doctor who made 
the jntt marttm examination. 

The only witness who deposed To having seen the 
alleged assault was Jane. The first and second 
accused had been in the habit of punishing Jane for 
her laziness and other faults. She admitted having 
been very angry with Kaitan, who had struck her 
on one occasion with a katty (knife). 

As to Jane’s evidence it was alleged (1) that she 
was, on ^er own showing, an accomplice; (2) that 
there was no corroboration ; (3) that she grossly 
contradicted herself; and (4) that her evidence was 
satisfactorily rebutted on seveial points by the 
evidence Of other witnesses. 

Jane had told an altogether different story when 
examined before the Police Magistrate. It was 
alleged that between the date of proceeding before 
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the Police Court and the trial at the Sessions, Jane 
was In the house of the Inspector of Police. • 

At the trial before the Supreme Court, Jane 
contradicted the evidence she had originally given 
before the Police Magistrate. 

Jane had further deposed that the second accused 
had misconducted herself with her cousin and 
betrothed, GIrigoris Mabatmaya, that she had seen 
them sleeping together on three* occasions, and that 
the second accused showed signs of pregnancy. 
Jane stated that the ladies—the first and second 
accused—were angry^ with Carlina, because Carlina 
bad talked freely about the second accused having 
procured an abortion in Colombo. Dr.,Garvin, .who 
examined the second accused at the suggestion of 
her Counsel, said " I am prepared to swear the 
girl is a virgin,” and “ 1 have not the slightest doubt 
the girl Is a virgin ” Dr. Garvin was the Medical 
Oflicer in charge of the Government General Hospi¬ 
tal in Colmbo—the largest in Ceylon—and had 32 
years’ experience. 

Jane’s conduct on the morning after Carlina’s 
disappearance also showed that Jane could not have 
been a witness to the alleged assault on Carlina; 

After sentence had been passed on the Petitioners 
the Petitioners' Counsel applied to the Judge, under 
the provisions of sec. 355 of the Criminal Procedure 
Code (Ordinance 15 of 1898), to reserve certain 
(juestions for the considferation of two or more Judges 
of the Supreme Court. 

The Judge acceded to the application, stated a 
case for the consideration of the Collective Court 
which came up for argument before Sir Joseph 
Hutchinson, C. J., Wendt and Middleton, JJ., who 
on the llth of December 1907, upheld the convic¬ 
tion and sentences. ' 

The Petitioners submitted that, on the evidence, 
they were entitled to be acquitted of the charge of 
murder, as neither the out nor the blow on the head, 
alleged to have been inflicted by the accused, had 
been proved to have caused tbs death of Carlina, 
as It was on the orders of the Mudalali, not of the 
accused, that Carlina was alleged to have been 
thrown into the sea. 

Sir R. Finlay, K. Q. (with him Mr, F, W, M, 
Corbet and Mr, E. M. Jayewardtnt of the Ceylon 
Bar) for the Petltloiftrs referred to the discrepancies 
tjetween the various statements of the only alleged 
eyewitness Jane and between her statement and the 
evidence of Dr. Garvin regarding the second aocuaed. 
This evidence of the doctor deetroyed the credit of 
the witness altogether. The Judge misdirected the 
jury on various points, and instead of directing the 
jury as to the absence of corroboration, the Judge 
actually remarked that if juries were to throw up 
a case on account of contradiction and falsehood, 
there would be an end to the criminal law of the 
Island. Sir Robert submitted that special leave to 
appeal ought to be granted In this case. 

Tqe Lord Cbanuellor said their Lordships would 
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humbly advise His Majasty to accord special leave 
to appeal. 

Sir Robert Finlay applied that the appeal should 
be expedited, and lu the meantime that either the 
severity of the putilshment should bo relaxed or 
even that bail should be allowed. 

Tjib Lord CnANCHLLon said that their Lordships 
would bo ready to hear the appeal as soon as it could 
bo presented to thorii. In regard to the application 
for the mitigation of punishment pending the appeal 
or the admission of the accused to t)ail it sliould be 
addressed either to the Ceylon tJoveriiments or to 
tho Spreme Court. 

Solicitors: d/eiisj;;. T. L Wihon <6 Co. for tho 
Petitioners. 

J. W. A. Leave yt anted. 

CALCUTTA HIGH COURT. 

Rocont declslone not yet roportml, 

(The important cnsoii to bo luUy reported huroaftcr 

Chimin All Revisional Jurisdiction Refore I'.iiiuT 
and WooDROKPic, JJ. CiiiMiSAr, Ricvihion Misc 
No. ,3.1 OP 1908 HAIDAR ALI and onipiis, 
Petitioners v. KlNti EMPEROR, Opposite 
Party. 11th April 1908 

Adjoutnmenl of a case—To enable the accused to 
pi (pare their defence—Ttopriety o>. 

The material facts of this case were these ■— 

The Petitioners weie committed to the Sessions 
Court on charges under secs. 302, 395 and and 
396 of tho Indian Peiul Code Tho charges against 
tho Petitioners arose out of the murder of Mr, 
Crabbe, an Inspector of the Railway Police. Before the 
Sessions Court the Petitioners put in a number of 
petitions for thd adjournment of the trial in tliat 
Court on the ground timt they had not been able 
to get copies of the depositions of certain witnesses 
and consequently their Counsel had not been pre¬ 
pared to defend the case and also on some other 
grounds. The Sessions Judge rejected all tho peti¬ 
tions. Then they applied for adjournment on the 
ground that they would move the High Court for 
transfer of the case. The Sessions Judge neverthe¬ 
less went on with the examination of the prosecu¬ 
tion witnesses and after finishing thefr examination 
postponed the case. The Petitioners therefore came 
before the High Court and obtained the rule. 

Their Lordships observed- ■ 

"We think that the Sessions Judge would have 
been well advised In granting the adjournment for 
which the Petitioners asked in order that they 
might have the opportiunity for further cross- 
examination of tho witnesses for tho prosecution. 
It may be quite trim that the I'etllioners them¬ 
selves were responsible fur the delay in obtsiumg 
copies of the dep^ious and of the statements 
before the Police j but it is far letter tlmi li’cic 


should be some delay lu the trial of a case than 
that'any colour should be afforded for a supposition 
that the accused persons have not had sufficient 
time to prepare iheir defence &c., JiD., Ac, 
ftabus Dasaidthy Sanyal, Oobihda Chandra Dey 
Roy, Troylohho Nath Chose and Swesh Chandra Mu 
kherjee for the Petitioners. 

Mr. Otr, Deputy Legal Remembrancer, for the 
Crown. 

R. C. 

Civil Adtellate Jurisdiction. Before Stephen and 
Dos.s, JJ, Civil Rulb.s Nos. 320 to 327 of 
190^ and Appeals from Orders Nos, 206 to 
212 OF 1907. SHAM SUNDER PERSAD SING 
V. ARTHUR EORBES Heard, Mth February 
1908. Judgment, 23rd April 1908, 

Civil Proceduie Code (Act X/V of 1SS2), secs. 27H, 
622—Appeal entertained without Jurisdiction—Second 
appeal--Revision. ” 

The parties are co sharer landlords. Tho Plaintifl, 
Sham Sunder Slug, brought suits for his share of 
rent against certain tenants and obtained decrees 
in exeentinn of which purchased the holdings 
of the ten,lilts and look delivery of possession. Tlie 
Defendant, Mr, J'orbes, tlieieiftor brought subs for 
his sli.'ire of rout against the original tenants and 
obtained decrees lu execution of which ho attached 
Ihe holdings. TiA Plaintiff was not made parly to 
tbc suits of tho Defendant. The Plaintiff put in 
claims under sec 278, C. P. C.,'on the ground that 
ho had purchased the holdings and tho original ten¬ 
ants against whom Mr. Forbes had obtained decrees 
had no interest in the holdings. The Munsif allow¬ 
ed the claima and withdrew the attachments. Mr, 
Forbes thereupon preferred appeals to tho District. 
Judge of Rliagulpore against the dcclslnn of tho 
Muusif. A preliminary objeclloii was taken before 
tho District Judge that no appeal lay to him, The 
District Judge overruled tho objecMonson the ground 
that tho case fell under sec. 244, cl. (c), C. P. C, 
as tho Plaintiff was repressntative of tho judgment- 
debtors, tho tenants. On the merits also he held 
that Mr, Forbes could attach the holdings and bring 
them to sale, andTie decreed the appeals. Against his 
decrees the Plaintiff filed the above appeals to the 
High Court and also moved under sec. 622, C. P. C., 
and obtained the above rules which wore ordered 
to be heard along with tho appeals in case the Court 
holds that no second appeals lie. A preliminary 
objection was taken before the Illgli Court that no 
second appeals lie and It was argued on the merits 
that the cases are governed by sec. 22 of the Bengal 
Tenancy Act as amended by Act I of 1907 and 
reference was made to I. L, R. 27 Cal,, 484. For the 
Appellant it was contended tliat the District Judge 
had no jurisdiction to uiitertain tho appeals and 
that second appeals would He against bis decree 
according to the rulings in 2 C, W. N. 138. Sec. 
153, Bengal Tenancy Act, Is no bar as the suits were 
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by co-sharer landlord. 8 C. W. N. 472. If no 
•Bocond appeals lie then the rules should be ntade 
■ absolute. 

That no second appeals lie against the 
judgment of the District Judge but as the District 
Judge had no jurisdiction to entertain the appeals, 
High Court should interfere under sec. 622, the 
rules should be made absolute and the judgment 
of District Judge set aside and that of the alunsif 
restored. . • 

Bithu Ksheira Mohon Sen for the Petitioner. 

Motdvi Mahomed Mustafa Khan for the Opposite 
Party. , 

A T. M. Rule made absolute. 


CivfL AppkM4tk JuRisoicnoN. * Before Mpi'ka and 
Casprbs?:, JJ. Appeals from Orioinal Decueks 
Nos. 71 AND 122 OF 1905. MUSSAMMAT BIBI 
FATIMA, Appellant v. BIBI AZIMANNK3SA 
AND ANOTHER, Ko.spoiidonts. Heard, 20th March 
1908. Judgnient, 20lh March 1908. 

Transfer of Property Act {IV of 1SS2), sec. o3 — 
ExeculiOti of deed—Onus to prove deed fraudu¬ 
lent and void—Deferred doive;’—Valuable considera¬ 
tion. , 

Two suits were instituted by the Plaintiff-Respon¬ 
dent to avoid the effect of certain claim proceedings 
under sec 278, C. P. C. The Plaintiff' claimed tiile* 
to the tno sets of proporlies covered r)y the two 
suits utulcsi two B'livvik'islias, one dated tl>e Loth 
May 1888 and the other dated the 15 h July 1899, 
the consideration for those deeds being Us. 9,000 
for the first, and Rs. 5,000 for the second, out of a 
dower debt of Rs. 40,000 payable to the Plaintiff' 
by her husband, the executant of thosfi deeds It 
was deferred dower. The evidence showed that the 
deeds wore executed by the liusband, Mahomed 
Lateof, and there were good consldoratious for the 
deeds. 

The Plaintiff was married to Mahomed Latoef in 
or about the year 1887, Mahomed Lateef’s first 
wife was BibI Sharifan and slje died in the year 188.1 
leaving two daughters, Kanl Fatima, the first Defend¬ 
ant, and Bibl Kulsum who wore both infants at the 
time of the death of their mother. The dower debt 
payable by Mohomed Lateef to ids first wife was 
also of Rs. 40,000 The first Defendant, shortly 
after she arrived at the age of majority, instituted 
a suit for her share of the dower debt payable by 
her father to her deceased mother. The suit was 
instituted on the 2ud January 1902 and, after con¬ 
test, she obtained ’a decree on the 20th February 
1903. In execution of this decree, she attached the 
properties covered by two present appeals. The 
I’laintiff put in a claim but her claim was disallowed. 
iTlin Court below decreed the suits. * 

Held —That the burden of proof was entirely on 
he person who asked the Court to declare the in- 
trument to be fraudulent and intended to defraud, 
vhen it was proved that the Instruments were good, 


Rajani Kant Das v. Gour Kishore Saha (I^ A. 
No. 238 of 1905) unreported, followed. 

A deferred dower debt may be a valuable consi¬ 
deration for a Baimokasha if executed by the hus¬ 
band during his life-time. 

Mussammat Uamida v. Mussammmal Budhu (17 
W. R. 525) referred to. 

Mr. A. Rahim and Moulvi Mahomed Mustafa 
Khan for the Appellant. 

Bahus Umakali MuJeerfee, Mahendra Nath Boy and 
Moulvi Mahomed Ishfar/ for tlie Respondents. 

A. T. M. * Appeal dismissed. 


Civil Afpellatu Jurisdiction. Before Mitra and 
Bell, J. Appeal from Orioinal Decree No, 
128 OF 1906. SHIMKH DOST ALI and others. 
Appellants v. MUST. ALI and others. Res¬ 
pondents Heard, 27th and 28th April 1908 
Judgment, 28th April 1908. 

Miihomedan family living in joint mess—Property 
acquired in th name of one member—Presumption. 

The suit was for partition. The parties were 
Maliomedans, One of the properties was a lease¬ 
hold interest under tlio Bettiah Raj. Th6 lessee 
was Sahamat Ali. S) long he was alive, the Battiah 
Rij granted receipts in hla name and his name was 
used ill granting recei(lta to the tenants iu occupa¬ 
tion. After his- death, his sous Mahomed Yakub 
and Alnlnl Gifnr, tlie Defendants, were recognised 
as tenants by the Betti ih lUj and the tenants in 
occupation of the land of the village paid rents on 
receipts granted by those peisons. On one oecassion, 
a suit was instituted for rent by Yakub Ali and 
Abdul Gafur, tho tomtnt denied that they wore 
the sole landlords and set up the title of the Plain¬ 
tiff, Dost Ali. The suit was decided against the 
tenant and Yakub and Gafur obtained a decree for 
rent. 

The point argued in the High Court was whether 
certain jireperlles standing iu .the name of one of 
tile inenihers were the properties of tho family or 
tho properties of the person In whose name they 
stood. 

That members of a Mahomedan family 
living in coiuraeiisallf^ do not form a joint family 
as under the IHndii law and if an acquisition is 
made in the name of one member of the family, 
tlie presumption is that tlie property belongs to 
him only If the other members say that It is joint 
property, it is for them to show, by evidence, that 
the acquisition was made with joint fund. 

Hakim Khan v. Goal Khan (I. L. R. 8 Cal. 826) 
followed. 

Moulvis Mahomed Ishfag and Syed Mahomed laher 
for the Appellants. 

Moulvi Shamsul Hu la and Babu Ohandra Sekhar 
Prosad Singh for the Respondents, 

A. T, M. Appeal dismissed. 
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CiwL Appellate Jdiiisdiotion. Before Brett, J. 
Appeal from Appellate Decree No. 2260 of 
1906. HON’BLK MAHARAJA MONINDRA 
CHANDRA NANDY BAHADUR, Appellant ». 
ASAR MAHMUD MANDAL and otbebs, Res¬ 
pondents. 29th April 1908. 

Bengal Tenancy Act {Ylll of 1885), tec, 169 — 
Bent, if includes interest. 

The case arose out of a proceeding under sec, 169 
of the Bengal Tenandy Act in which th*e question 
was how much of the amount 'realised by the sale 
of the holding which had been sold tor arrears of 
rent, the decree-holder was entitled to. The decree- 
holder would have it that he was entitled to the 
rent at the same rate for the period between the 
institution of the suit and the date of the sale as 
he had been allowed by the Court which gave him 
the rent decree for the period to which the suit 
referred. 

The Courts below held that the applicant was 
entitled to rent at a certain lower rate. The appli¬ 
cant appealed to the High Court and contended 
intei' alia that the lower Courts erred in law in 
refusing to allow the Plaintiff interest on the rents 
for the years claimed under sec. 169 of the Bengal 
Tenancy Act, 

Held —That there la no pwvlslon in the law which 
enables a Court acting under sec. 1G9 of the Bengal 
Tenancy Act to allow interest. The term rent in 
that section does not include interest, 

The dictum in Bejoy Chand Mahatab v. S. C. 
Mookerjee (5 C, L, J, 27n) dissented from. 

Babus Jogcsh Chwdra Dty, Prom'ttko Nath Sen 
and Henundra Nath Sen for the Appellant, 

Babu Hem Chander Mitra for the Respondent. 

A. T. M.' Appeal dismissed. 


'jCcgislfition. 

.'^ecs. 2 to 7 of the Indi.in Tca-ce.ss Act (fX of 1903) 
shall continue in force until the 31st day of March 1913 
—India Gaietle, 4tli Jaguary, 19f)8, J*art. I, p. 11. 


Act 1 of 19(i8 (An act further to atiifind the 1,e;.;iil 
Practitioners Act, 1879) received the as.sent of the Oover- 
iior-tlencral of India in Council aiifl wa.s iiromuljjated 
for general iiiforination in tlie India Gazette, Mli .Ian- 
iiary 1908, Part IV, p. 1. 


Act II of 1908 (An Act further to amend the Indian 
TanS Act, 1894) received the assent of the Govornor- 
General of India in Council on the 3rd January 1908 
and {iromiilgated for general information in the India 
Gazette, 4th .lanuary 1908 Part, IV, p. 3. 


Ajjt No. Ill of 1908 (An Act to further to amend 
the law relating to Private Trusts and Trustees) receiv¬ 
ed the assent of the Governor-General of India in Council 
oil the 17th January .1908 and was promulgated for 
general inforraatiou in the India ^Gazette, dated the 
Ih'tli of January 1908, Part IV. 


A repoit of the Select Committee on the Bill further 
to amend the Coroners Act, 1871, and the Prisoners 
Act, 19(X1, WAS,presented to the India Council on the 
31st January 1908,-/'«rffa Gazette, February 1908, 
Part 1', p. 31. 


Act x’oi 'lY of 1908 (All Act further to amend the 
(foroiiers, Act. ^1871, and the Prisoners Act, 1900) re¬ 
ceived the assent of’tbe Governor-General of India in 
Council on the l ltli I'obrnary 1908 and was promulgated 
for gen''ral information in the India Gazette dated the 
15th of J'cbniary 1908- Part TV p. 7. 


A report of the Select Commiitie on the Bill to con- 
■sohdate and amend the law.s relating to tiie Procedure of 
the Conrt.s of Civil Judicature wa.s presented to the 
India Council on the 14th February \W—India Gazette, 
1.5th February 1908 Part V p 35. 


A Bill further amend the Whrpping Act, 1804, and 
.the Code of Criminal Procedure, 1898, was introduced 
in till' India C()fiiicil on the 13th March —India 
Hazette, 1 Itli .March 1908, Part V, p 221. ^ 


The Repoit Ilf the Select Committee on the Bill to coii- 
■solidate and amend the law for the limitation of .siiit.s 
and for other purposes, was presented to the India 
Council on ithe 20tli March, I!)08—/acfta Gazette, 
March 1908, Part V’^, p. 223. 


A Bill to give greater facilities to the public for calling 
for and inspecting accounts of public cliarities was 
introduced in the India Council on the 20th March 
1908 ■ See India Gazette, 21,st March 1908, Part V, 
p. 248. ' ► 


'I’lie Presidenoif-Towns Insolvency Bill was introduced 
in the India Council on the 20th March 1908 • See India 
Gazette, 21st March 1908, Part V, p, 249. 


The Code of Civil Procedure (Act V of 1908) received 
the assent of the Governor-General of India in Council 
on the 21bt Marchl908 and was propulgated for general 
iiifonnation: See India Gmtte, 21st March 1908, 
Part IV, p. 9, 


The Indian UimitaSkn Bill wa.s introduced in the 
India Council on the 3rd January 1908 and puhli.shep 
in the India Gazette of 4tli January 1908, Part V, p. 1. 
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PRIVY COUNCIL. 

[Afpbal from Allihabad.] 
Lobo Maonaohtbk. 

Lord Atkinson. 

Sir Andrew Scoblk. 

Sib Ahthdb Wilson, 

1908. 

2, April. 


EfALir Sing and 
others, 

V. 

Chaddhrain 
N iftVAL Kdnwar 
and another. 


Benami, transaction v’hether—Oral evi¬ 
dence unsatisfactory — Surroiendv^if circum- 
stcnices and considerations of probability to 
be looked into. * 


Where the question was whether a docu¬ 
ment which on its face was a mortgage- 
bond was a gtnuine or a fictitious trans- 
action, but at the trial persons who mighty 
have been expected to be prominent wit¬ 
nesses wete not coaled, and the evidence 
that was edited was open to much adverse 
criticism, 

Held— That in the j:ircuiiistunces, %i 
Was necessai y to t fly largely upon the 
suiiound»ng circumstances, the position of 
the parties and their relation to one an¬ 
other, the motives which could govern their 
actions and their subsequent (induct. 

This was an appeal from a decree of 
the High Court, North-Western Pro¬ 
vinces, dated the 17th November 1902, 
which reversed the decree of the Subor¬ 
dinate Judge of ^Meeru I; dated the 23rd 
December 1899. 

The Respondent MusU). Nawal Kunwat 
brought this suit for sale upon a mort¬ 
gage, dated the 10th January 1889, exe¬ 
cuted by the first Defendant Bakhtawar 
Singh and his father Partab Singh for 
self and as guardian of his sou Risal 
Singh, the Defendant No. 2, who was at 
that time a minor. The amount secured 
by the mortgage was Rs, 10,000, but the 
Plaintiff alleged that* she had paid only 
Rs. 8,337-9, which she sought in this 


suit to recover with interest by sale of 
the mortgaged property. There was a 
prior mortgage in respect of the same 
property in favour of Munna Lai, the 
father of the third and fourth Defend¬ 
ants. The Plaintiff alleged that this 
mortgage had been discharged by her. 
Those Defendants again purchased the 
mortgaged property’from the first two 
Defendants under a sale-deed, dated the 
18th of July 1896, and were made parties 
to the suit as such. The fifth Defend¬ 
ant BanarsI Das was the grandson of 
one Shibban Lai who also held a prior 
mortgage in respect of the property 
mortgaged to the Plaintiff. The Plaintiff 
alleged that she paid a part of the mort¬ 
gage money due to Shibban Lai and now 
sought to redeem that mortgage by pay- ' 
ment of the balance. The sixth Do- 
fendant Dalip Singh was the purchaser 
of a portion of .the mortgaged property 
from the Defendants Nos. 3 and 4. The 
Defendants Nos. 1 and 2 urged in answer 
to the claim that Rs. 1,000 only out of 
the consideration for the Plaintiff’s bond 
was paid and that the said amount bad 
been realized by the Plaintiff from the 
usufruct of the mortgaged property. 
The Defendants Nos. 3 and 4, the only 
Defendants who seriously contested the 
claim, pleaded that the Plaintiff’s mort¬ 
gage was fictitious and nominal and that 
it was executed in her favour by Partab 
Singh with a view <o protect his pro¬ 
perly from creditors. The mortgage-deed 
purported to be executed by Partab and 
his SODS as aforesaid in favour of the 
Plaintiff and it provided that she was, as 
consideration for the mortgage, to dis¬ 
charge certain previous charges on the 
property, a previous bond of Rs, 600 odd 
lu her own favour, and the expenses of 

77 
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the transaction, and tlmt a balance of 
Rs. 1,000 loft after these payments was 
to be paid to Partab. 

The principal question to be deter¬ 
mined In the case was whether the mort¬ 
gage In favour of the Plaintiff was a 
hotltlous transaction or not. The Sub¬ 
ordinate Judge, Mr. A. Rahman, held 
that the deed of mortgage was fictitious 
and he dismissed the suit. On appeal, 
the High Court (Stanley, C. J., and 
Banerjl, J.) held that the various provi¬ 
sions contained in it were not such as 
one would expect to find In a document 
executed fictitiously for the protection of 
property, but that, on the contrary, they 
offered clear Indications of the genuine¬ 
ness of the transaction ; and upon a review 
of the evidence came to the conclusion 
ibat the Plaintiff had advanced under 
her mortgago deeo a sum*of Rs 8,3l22 t). 
Tliat out of this sum credit should be 
given for the amouut of a sub-mortgage 
in favour of Munna Lai. This bond w.ia 
executed by the Plaintiff on the same day 
that the mortgage-deed In her favour was 
executed. It was for Rs. 5,000 out of 
vtrhich Munna Lai was to deduct the 
amount of his previous claim and to 
pay the balance In cash. It appeared, 
however, that the Defendants Nos. 1 
and 2 had discharged this bond by 
a sale-deed which they executed in 
favour of Jalnti "Parsbad, Defendant 
No. 3, on the 18th July 189G. A part 
of the consideration for that sale was a 
sum of Rs. 10,000 which was stated to 
have been due under the sub-mortgage. 
The mortgage deed in favour of the 
Plaintiff provided that the mortgagors 
should apply payments made by tliem on 
acoo&i||^f the Plaintiff’s mortgage to 


the discharge of, the sub-mortgage made 
by the Plaintiff."If,” the High*Court 
observed, " on the date of the sale to 
Jalnti Parshad, Rs. 10,000 was due under 
the sub-mortgage, that sum should be 
deemed to be pt-ymonb towards the Plain¬ 
tiff’s mortgage, as it bad the effect of 
discharging the sub-mortgage, or at least 
a part of it, folt which the Plaintiff was 
liable. This‘Is conceded by the learned 
Advocate for the Appellant, and he In¬ 
forms us that In valuing his appeal he 
has deducted out of the amount claimed 
the amount which the Defendants, Nos. 

J and 2 have paid on account of the sub- 
mortgage. For the purpose of deter- 

t 

mining what Is the amount due to the 
Plaintiff upon her mortgage we^ have, 
therefore, to calculate Interest upon the 
sUm of Rs, 8,322 9 mentioned above, up 
to the 18th July 189G, the date of the , 
sale In favour of Jalnti Parshad, cand we 
have also to calculate the amount due 
to Munna Lai, or his successors in title 
under the sub-mortgage of the lOch 
January 1889 up to the 18th July 189G. 
As the Plaintiff has not claimed interest 
at the enhanced rate of Rs. 24 per cent, 
per annum mentioned above, interest upon 
her mortgage should be calculated at 

I g 

the rate at which she has claimed it, and 
interest on the amount of Munna Lai’s 
mortgage shoulci be calculated at the 
rate of 14 annas per cent, per mensem 
according to the terms of that mortgage. 

Tf the amount due upon Munna Lai’s 
mortgage of the 18th July 1896 exceed 
Rs. 10,000, then a set off to tbe^xtent 
of Rs. 10,000 only should be allowed 
against the amount found to be due to 
the Plaintiff; and If a smaller sum than 
Rs. 10,000 he found to have been due to 
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Munna Lai on the date aRove mentioned, 

• t 

that smaller sum should be set off against 
the Plaintiff’s mortgage, and upon the 
balance due further Interest should be 
calculated till the date of the suit at the 
rate at which the Plaintiff has claimed it. 
This amount the Plaintiff' is entitled to 
recover by sale of the mortg^ed pro¬ 
perty provided that she pa/s Banarsi 
Das, the Defendant,*the amount which is 
now due upon his mortgage of 14th 
July 1885, We accordingly set aside the 
decree of the Court below and make a 
decree in favour of the Plaintiff for the 
amount which upon the taking of ao* 
counts may be found to bo duo to her, 
not exceeding the amount at whicb she 
has vaiued her appeal to this Court, and 

we direct that the Defendants other than 

• 

Banarsl Das or any of t4iem ^o pay the 
said amount together with proportionate 
costs an^ Interest at the stipulated rate 
from the date of suit until the date of 
payment, on or before the 15th May 
1903 ] that in the event ’of their nob 
paying the said amount on or before that 
date, the Plaintiff do pay to Banarsi Das 
the amount due to him under his mort¬ 
gage of the 14th July 1885 on or before 
the 16th of i^ugust J903, and that for 
the reallration of the said amount as also 
of the amount due upcMj her own mort¬ 
gage the mortgaged property bo sold." 

In its decree the High Court whilst 
giving the Plaintiff the right to recover 
on her mortgage allowed as against her 
whatever amount not exceeding Ks. 10,000 
migh^ be due under the sub-mortgage 
to Munna Lai. 

The Defendants Nos. 3 and 4 appealed 
to His Majesty in Council. 

Mr. Jardine, K, G., and Mr. Boss for 
the Appellants. 


Mr. DeGrupther, K. C., aud Mr. CovmXI 
for the Respondents. 

Their Lordships' Judombnt was deli¬ 
vered by • 

Sir Arxhur Wilson. —This is an appeal 

from a judgment and decree of the High 

• 

Court at Allahabad, bearing date the 
17th November 1902, which reversed 
those of the Subordinate Judge of Meerut, 
dated the 23rd December 1899. The 
substantial question as to which the 
Courts in India have difl’ered, and which 
their Lordships have to decide, is whe¬ 
ther a certain deed of mortgage, bearing 
date the lOrh January 1889, represents 
a genuine transaction or a Hotitious 
one. 

The mortgagors were one Chaudhurl 
Partab Singli and his* two sous, one of 
whom was then* a minor. The subject- 
matter of file mortgage was land and 
houses at Mterut. At the time of the 
mortgage Partab was Indebted to several 
persons, partly on mortgages and partly 
on other securities, the principal credi¬ 
tors being one Munna Lai, the heirs of 
one Shlbban Lai, and one Kishan Sabai, 
and it la clear that at that time Partab 
was in money difficulties. 

Tbo mortgage in controversy purports 
to be in favour of a lady named Nawal 
Kunwar, for Us. 10,000. Nawal Kunwar 
was at that ijmo residing in Partab’s 
house, aud she was the sister of his son- 
in-law. 

The transaction of the 10th January 
1889, as it appears on the face of the 
papers, consisted of two parts. First 
there was the mortgage now disputed, 
executed by Partab and his two sons in 
favour of Nawal Kunwar, according to 
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which the lady, as oonsideration for the 
mortgage, was to discharge Partab's debts 
already referred to, a small previous 
bond in her own favour, and the costs of 
the transaction, and to pay over Rs. 1,000 
to Partab. 

The second part of the transaction 
purports to be a sub-mortgage by the 
Lady to Munna Lai, who has been al¬ 
ready mentlooed as a creditor of Partab. 

It was for Rs. 5,000, out of which Munna 
Lai was to deduct the amount of his 
previous claim against Partab, and to 
pay the balance in cash. 

Subsequently, on the 11th July 189G, 
Partab being dead, his sons sold the mort¬ 
gaged property to Jaintl Parshad, the 
"son of Munna Lai, who was also dead, 
and on the 18th January 1898, Jaintl 
Parshad sold a portion of the property 
to one Dalip Singh. 

On the 24th September 1898 Nawal 
Kunwar instituted the present suit in 
the Court of the Subordinate Judge of 
Meerut. She joined as Defendants 1 and 
2, the sons of Partab; 3 and 4, the sons 
of Munna Lai; 5, the heir of Shibban 
Lai; and 6, Dalip, the purchaser of a 
portion already mentioned. The object 
of the suit was to enforce payment of 
the Plaintiff’s claim under her mortgage 
of the 10th January 1889, by the sale 
of the mortgaged property. It is clear, 
therefore, that the parties substantially 
interested in the contest were, on the 
one hand, Nawal Kunwar, and on the 
other hand, the sons and heirs of Munna 
Lai, and, in a leaser degree, Dalip. 

The Plaintiff’s case at the trial was 
that the mortgage to her was a perfectly 
genuine mortgage, and that she paid 
the greater part of the consideration 


(the precise amount |s Immaterial here) 
partly out of her'own moneys and 'partly 
by means of the Rs. 5,000 borrowed by 
her from Munna Lai under the sub- 
mortgage of the same date. The case 
on the other side was that the mortgage 
to Nawal tKonwar was a Gotitlous trans¬ 
action and that the only real transac¬ 
tion on that occasion was a borrowing 
by Partab of Rs. 5,000 from Munna L»l, 
the name of the lady being Introduced 
purely benami. 

The Subordinate Judge found for the 
Defendants, holding the alleged mort¬ 
gage to her to be benami. On appeal 
the High Court differed from that find¬ 
ing, held the transaction to have been 
genuine, and gave a decree in the Plain¬ 
tiff’s favour. 

Their Lordship^i are of opinion that 
the decision of the High Court was right. 
There was some evidence on etfch side, 
bearing directly on the character of the 
transaction, but on neither side was that 
evidence wholly convincing. Persona 
whom one might have expected to be 
prominent witnesses were not called, and 
the evidence that was called is open 
to much adverse criticism. The testi¬ 
mony of one witness is described by the 
Judge who heard it as being worthless. 
In determining, therefore, which story 
is to be accepted, it has been found 
necessary In India, and it is equally 
necessary for tbelr Lordships, to rely 
largely upon the surrounding circums¬ 
tances, the position of the parties and 

% 

their relation to one another, the motives 
which could govern their actions, and 
their subsequent conduct. 

As their Lordships agree in the con¬ 
clusion arrived at by the High Court, 
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and substaDtially in th% reasons for that 
contusion, it is unnecessary to examine 
the evidence in detail, but it may be 
well briefly to indicate the principal con¬ 
siderations which seem to their Lordships 
to support the case of tlie FiaintifT. 

The deed itself contains ‘nothing sus¬ 
picious. Its recitals show . wj,th substan¬ 
tial accuracy Partab’s previous indebted¬ 
ness, and the provisions of the deed 
are such as one expects to And in a 
deed embodying a real transaction. 

The Plaintiff', though a woman resid¬ 
ing* in Partab’s house, was not, In the 
ordinary sense of the term, a dependent 
member of his* family. She was a per¬ 
son of» some independent means, was 
in the habit of lending money, and 
lent it to Partab himself not on ^his 
occasion only. On iWe other hand. Par- 
tab was in embarrassed circumstances. 
Only five days after the mortgage in 
iiuostlon, he was pressed for payment of 
Government revenue, and had to bor¬ 
row Rs. 300 from the 'Plaintiff' to pay 
it. Partab’s motive in the disputed 
transaction must have been to relieve 
bis difficulties, but if regarded as a benami 
transaction, the mortgage, which was 
for considerably less than the value of 
the property, would have afforded no 
present protection against creditors. It 
was suggested that by the accumulation 
of interest, at a penal rate, the deed 
might in time become a protection, but 
that is a somewhat remote speculation. 
If regarded as a genuine transaction, 
the advantages to Partab of what was 
done are obvious, lie secured a dimi¬ 
nution in the rate of Interest which he 
• 

had to pay, he obtained the benefit of 
one consolidated liability in place of a 


number, and he secured a friendly cre¬ 
ditor. 

At subsequent dates, Partab and his 
sons, and those claiming through them, 
always acknowledged the genuineness of 
the transaction. Particularly in the 
conveyance by Bartab’s sons to Jalut 
Parshad the mortgage is so recognised. 
It is true that in that deed it is said 
that the mortgage had been satisfied, but 
that is a very different thing from there 
having been no mortgage at all. 

One point of minor Importance was 
raised on the appeal. The High Court, 
by their decree, whilst giving the Plain¬ 
tiff the right to recover on her mortgage, 
allowed as against her, whatever amount 
not exceeding Rs. 10,000 might be duo 
under the ebb mortgage to Munna Lai. 
It was contended that the limitation to 
Rs. 10,000 was wrong. Their Lordships 
are of opinion that the-limitation was 
right. That sum was agreed upon on 
tlie occasion of the sale by Partab’s heirs 
to Jalnti Parshad, ‘and .the matter was 
dealt with on that footing by the subs¬ 
tantial Defendants in their written state¬ 
ment. 

Their Lordships will humbly advise 
ills Majesty that the appeal should be 
dismissed. The Appellants will pay th^ 
costs. 

Ap 2 )eal^distn{s$f.d with costs, 

J. W. A. . 
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[CIVIL APPELLATE JURISDICTION ] 

Appeals from Orders 

No. 130 OF 1904 and No. 07 of 1907. 

Maclean, C. J. ' Saratmani Drbi, 
CoiE, J. Defendant, Appellant. 

1908. V. 

Heard, Batta Krishna 

3, February. Banebjek and 

Judgment, others, Plaintiflfs, 

21, February. Respondents. 

Civil Procedure Code {Act XIV of 
secs. 23Jf and iCi4~Judgment-deblofs death 
—Suit for administration hi/ judgment-ere- 
dilOT against ej.ecutor—Mal-administratioa, 

Certain persons who had obtained a 
decree against a person, since deceased, 
failed to realise the decretal amount by 
'executing the decree against the executrix 
of the judgment-debtor. They then insti¬ 
tuted a suit against the e.cecutrix charging 
her with mal administration and asking 
far administration of the judgment- 
debtor's estate ; 

Held—That the suit involved a much 
wider question than one merely relating 
to the executiowof the decree, and was not 
barred by sec. !344 of Civil Procedure 
Code, 

JOGBMATA DaS81 V. ThACKOMONI DaSSI 
(2) referred to. 

Khdshrouhai V. IIoRMAiiSHA (1) fol¬ 
lowed. 

This was an appeal preferred on the 
23rd of March 1904,’'against the order 
of G. K. Deb, Esq., District Judge of. 
Elllah Hooghly, dated the 16th of Feb¬ 
ruary 1904, reversing that of Babu Kali 
Dhone Chatterji, Subordinate Judge, 3rd 
Court of that district, dated the 26th of 
June 1902 and remanding the case to 
bis Court for trial on the merits. 

^(1) I. L. 11. 11 Bom. 727 (18871. 

(2) I. L. U. 24 Cal. 473 (1898) 


On the 17th February 1888, one Sri- 
mutly Panchoory Debi, the mother of the 
Plaintiffs obtained a decree for Rs. 28,'463 
against one Barada Sundarl Debi. Panch- 
cory Debi died intestate on 26tb Septem¬ 
ber 1889. The Respondents in Appeal 
No. 13(i of 1904, who* were the Plaintiffs 
in the suit out of which the appeal 
arose, were .the sole heirs of Panchoory 
Debi. Being minors they sued through 
their father and next friend Mani Lai 
Baunerjee. 

Barada Sundarl Debi died on 20th 
March 1890. The Defendant-Appellant, 
Saratmani Debi, was the executrix of 'her 
will and had obtained probate as such. 
The Plaintiffs had from time to time 
partially executed the above deciue, but 
a large sum was still due to them utider 
it. , Falling in their endeavour to realise 
the balance by execution the Plaintiffs 
instituted this suit in the Court of the 
2nd Subordinate Judge of Hooghly for 
administration against the Appellant, 
charging her with mal-admlnistratlon of 
the estate of liarada Sundarl, and alleg¬ 
ing that the Plaintiffs had failed to realise 
the decretal amount on account of such 
mal administration and they prayed : 

"(a) That an account be taken from 
the Defendant of the moveable and Im¬ 
moveable properties of the said Barada 
Sundarl Debi and i/liat the same be ad¬ 
ministered under the directions and orders 
of the Court. 

" (6) That the estate of the said Barada 
Sundarl Debi be placed In the hands of 
the Receiver appointed by this Court 
with authority to collect all debts and 
outstandings due to the estate. 

"(c) That an enquiry be made of the 
dealings of the Defendant with regard 
to the said estate and should It appear 
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that any propei'fcy mcweable or immove- 
ablo* beloDglog to th*e said estate bad 
been misappropriated by the Defendant 
she be directed to make good such mis¬ 
appropriations. 

"(«?) That ueoe^arf orders may be 
passed for payment to PlaiatiiTs of the 

aforesaid decrettil amount due to them 

. .• • 

from the said estate or sitch portion of 
the said estate as^ay be available. 

“ (e) That all assets and liabilities of 
the said estate be determined and neces¬ 
sary order be passed for payment of the 
liabilities according to their priority.” 

No other creditors of the estate were 
made parties in ^his suit. 

The ^efend.ant pleaded inter alia, that 
the auit was barred by the provisions of 
sec. 244 of the Civil Procedure Code, 
that there were no OBsets'in the hands 
of the Defend lilt and that, she had not 
commiTted any act of in il administra¬ 
tion. 

The Subordinate Judge tlismissed the 
suit holding that it wae* barred by the 
provisions of sec. 244, C. P. C. relying 
upon the case of Jogemiya Dassi v. 
Thackomoni Dassi (2). The PlaIntiSs 
preferred an appeal before the District 
Judge of Hooghly who decreed the appeal 
holding that the case relied on by the 
subordinate Judge vias not applicable to 
the present case and he remanded the 
case to be tried on the merits. 

The Defendant preferred a second ap¬ 
peal being Appeal from Appellate Order 
No. 136 of 1904 to the High Court. 

T^e appeal came on for hearing before 
the Chief Justice and llolmwood, J., on 
the Ist of May 1905 who after hearing 
the parties made the*following order ; 

(2) I. L. R. 21 Cal. 473 (1890). 


“ We think the best course is, and the 
parties assent to it and Mr. Garth’s 
clients, the Plaintiffs who are minors, 
are not prejudiced by It, that this appeal 
should stand over and that the Plaintiffs 
shoul(^ make a renewed application for 
execution and if, they are so advised 
apply under sec, 234 of the Code of Civil 
Procedure for an account as against the 
Defendant. It may be that this account, 
if ordered, will give the Plaintiffs all the 
imformatlou they want as to the judg¬ 
ment-debtor’s estate. This appeal will 
stand over until we know the result of 
those proceedings.” 

The Plaintiffs thereupon again applied 
for execution of their decree but the 
application was dismissed by the Subordi¬ 
nate Judge ou the ground that it was 
time-barred. The Praiutiffs preferred an 
appeal to tills* Court, being Mis, A. No. 67 
of 1907. Both appeals were heard toge¬ 
ther. 

No. 136 of 1904. 

Dr. Rash Behari 6!hos^,^ Babus Dwarka 
Nath Chucket butty, Surendra Nath Roy 
and Salyendta Nath Roy for the Appel¬ 
lant. 

Mr. Chuckerbutty, Babus Umakali Mu- 
kerjee and Satish Chandra 'Mukerjee for 
the Respondents. 

No. 67 of 1907. 

Mr. Churket 6M<«jtand Babu Sarat Chan¬ 
dra Roy Ghowdhry for the Appellant. 

Dr. Rash Behuri Ohose, Babus Dwaika 
Nath Chucke> butty, Taiak Chandra 
Chvvkabutty, and Satyendra Nath Roy 
for the Respondents. 

The Judgment of tbe Court was as 

follows;— 

Maclean, C. J.—Two appeals are now 
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before us. No, 136 of 1904 and No. 67 
of 1907. I will first deal with the for¬ 
mer. The only question on that appeal 
is whether the suit Is barred by sec. 244 
of the Code of Civil Procedure. The 
short facts are as follows : On thu 17th 
February 1888 oue Srlmatl Panchcori 
DebI, the mother of the Plaintiffs, ob¬ 
tained a decree for Rs. 28,463 against one 
Baroda Siindarl Debi. Panchcori Debl 
died Intestate on the 26 September 1889, 
the present Respondents, the Plaintiffs 
In the suit, are her sole heirs. They are 
all minors, suing by their father as neKt 
friend and certificated guardian. 

Baroda Debi died on the 20th March 
,1390: the Defendant is the executrix of 
her will and has obtained probate. The 
Plaintiffs have from time to time partially 
executed the above decree, but a large 
sum is still due to them under it. rail¬ 
ing in this endeavour to execute this 
decree, the Plaintiffs instituted this suit 
on the 17th August 1901 to administer 
the debtor’s estate,'and although the 
plaint is not very artistically drawn, the 
charges in effect amount to charge of 
mal-admlnlstratlou against the Defendant 
in the administration of the estate. The 
charges, doubtless, ought to have been 
more specific. The Defendant says that 
such a suit will not lie, having regard 
to sec. 244 of the Code of Civil Proce¬ 
dure. This is the only question we have 
to decide. 

The District Judge overruled the ob¬ 
jection, and the Defendant has appealed. 

Is the question Involved in the suit 
merely a “question between the parties 
to the suit relating to the execution of the 
decree? We think not. The real ques¬ 
tion'^ll^olved in the suit is in substance 


whether or not the Defendant in adminis¬ 
tering the debtor’s estate has been guilty 
of mal-administration, and whether the 
Plaintiffs, as creditors of that estate, are 
entitled to have the estate administered 
on that footing. ’ This is a much wider 
question than one merely relating to the 
execution of t.he decree, and though, no 
doubt, the Judicial Committee, as the 
Courts of India, has • placed a liberal 
construction upon the language of sec. 
314, it would, we think, be going beyond 
anything yet decided to hold tl^at a suit 
such as the present is barred by that 
section. It lies on the Defendant to sub¬ 
stantiate that the Plaintiffs’ prima fach 
right to bring such a suit, is barred by 
sec. 244. There is no machinery under 
the execution chapter (Chap. 19) of the 
Code which ouablos the Court, in execut¬ 
ing tl>o decree, to go into the question 
of whether or not the executor has been 
guilty of mal admiulstration of the estate. 
Sec. 234 no doubt enables the Court to 
call for an account of the property of 
the deceased which has come to the 
hands of the executor, but that section 
only applies to an account of the pro¬ 
perty which has actually come to the 
hand of the executor. If, as is alleged 
here, there has been mal administration on 
the part of the Defendant, she cannot be 
held liable in execution proceedings under 
this section, but a regular suit must 
bo brought, Khuskrohhai v. IJormazsha 
(1). I agree in that view. There is no 
final decision of the point in this Court; 

A* 

it was touched upon, however, in the 
case of Jogemaya Datii v. Thackomoni 

Dassi (2), but a final decision on the point 

« 

(l) I. L a II Bum. 727 (1887). 

(2 I L. a 2*1 Cal. 473 {1896}. 
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was vftmecessary for the*purposes of that 
case. Again the administration suit there 
was not based on the footing of mal¬ 
administration. For these reasons I agree 
with the District Jifdge^and the appeal 
must be dismissed with costs. * 


In the Interest of the minors, whether 
a real attempt to settle the matter should 
not now be advantageously made. 

We 6x the hearing fee at* 5 gold- 
mohurs.^ 

CoxE, J.—I agree. 


The other appeal (67, qt 1907) has 
reached a rather untoward position. The 
matter of the lastf appeal came before 
this Court on the Ist May 1905 when it 
was suggested by the Court and all 
parties acqylesced that the Appeal No. 
136 <jf 1904 should stand over and that 
the PlaliitlfTs should apply for an aecounC 
under sec. 234, lb being pointed out that 
this account, If ordered, might afford the 
Plaintiffs all the information they wanted 
as to the estate. The appeal conse¬ 
quently stood over. The Plaintiffs did 
make an application for an account, but 
they wefe met, and succjessfuily mot, l,y 
a plea of limitation. It was never men¬ 
tioned when the suggestion of the Court 
was made on the let Majy 1905, that 
any question of limitation could arise; 
if BO, It la Improbable that tl.e Court 
would have made the suggestion, but 
would, at once, have dealt with Appeal 
No. 136 of 1904. T]|he S'ib-.Iudge of 
Hooghly has dismissed the application 
on the ground of Ilij^itation and the 
Plaintiffs have appealed. In the view we 
have taken of the other appeal it becomes 
unnecessary to decide this one ; and, in 
the ciroumstauces, we disinlfw it without 
costs though in so doing we do not wish 
to be understood as agreeing in the 
view of the Sub Jiidge. We expiess no 
opiniob. This unfortunate litigation lias 
been going on for o'Ver 21 years the 
parties were very near a settlement a 
few days ago, and I venture to suggest, 


N. G. Appeal dismitsed. 

[CIVIL APPELLATE JURISDICTION.] 

Ai'pkaij from Appellate Decree 
No. 565 OF 1906. 

Raohu Nath Bhaoat 
and others, Defendants, 
Appellants, 

V . 

SvBD Sahad Shah and 
others, Plaintiffs, 
tlespondents. 

Chotanacjpw' Landlord and Tenant Proce¬ 
dure Act {Ipf 1879 J!. C.), secs. 87 and 
Sait b>/ assignee from auction-purchaser of 
■permanent tenure to recover from landlord, if 
possessory suit—Limitation-Limitation Act 
(AK of 1877), Sch. 11. Arts. ISS, IJ^Si, sec. 
14 — E.cclusion of time if must be asked in 
plaint—Civil Procedure Code {Act XJV of 
1883), sec. 50. 

A suit by a transferee from a purchaser 
of a petma7i€nt tenure at a rent sale to 
recover possession of the tenure from the 
landlord who dented the title of the Plain¬ 
tiff on the ground that on the death of 
the previous tenant, the land reverted to 
himself, teas not a possessory suit to 
which the ptovisions of sec. 37 of the 
Chotanngpur Landlord and Tenant Proce¬ 
dure Act could apply. 

Art. 13S of Sch, II of the Limitation 
Act refers mote to questions between the 
auction-purchaser and the judgment-debtor, 
and the present case fell undet Art. 
of Sch II of the Limitation Act, 


Stephen, J. 
Doss, J. 

1908. 

23, January, 
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The special limitation provided in sec. 
^2 of the Chotanagpur Landlord and 
Tenant Procedure Act did not apply to 
this ease. 

The period during which a suit was 
prosecuted bonS. fide jn a Court without 
jurisdiction was properly excluded in com¬ 
puting the period of limitation although 
the Plaintiff in his plaint did not ex 
pressly ash for an extension of time on 
that ground. 

JoGKsnwAR Roy t). Rajnarain Mittra 
(1) distinguished. 

This was an appeal preferred on the 
18tb April 1906 against the decree of 
,W, H. Vincent, Ksq., Judicial Commis¬ 
sioner of Chotanagpur, dated the 6lh 
December 190D, confirming that of Babu 
Lai Copal Sen, Subordinate Judge of 
Ranchi, dated the 20lh June 190.“), 

The allegations in the plaint were that 
the Defendaiils Nos. 1 to .3 were maliks 
of village Kandur Nowadip, that the 
lands In suit were the bhuinhuri lauds 
of Karma Pahau, tliat Defendants Nos. 
1 to 3 obtained a decree for arrears of 
rent against Karma and put up the land 
to sale, that Yar Ali Khan purchased the 
lands at auction sale on the 17 th March 
1892, and obtained possession on the 22ud 
July 1892, that Yar^All sold the lands to 
Hlngan Khan (father of Defendants Nos. 
5 to 7) by Itobala on the 24th March 
1893 and Hlngan Khan af.oiwards sold 
the lands to the Plaintiff by Jcohnla on 
the 2lHt Sopiernher 1897. 

The l)*=fei)dant8 Nos, 1 to 3 raised 
various objections amongst which the 
following are maieriai, viz. 

1. That the suit did not lie in the 
(I) 8 C. \V N. ]()8 : K. c. I, L. R. 31 


Civil,Court having regard to sec. 3^, cl, 
(6) of Act I of 1879 B. C., and should 
have been instituted In the Revenue 
Court 

2, That the suit was barred by the 
general lav. of limitation and the special 
limitation provided in sec. 42 of Act I of 
1879 B. C. 

3. That Karma P^han having died 
without male issue in 1947 Sambat, with¬ 
out leaving any male issue, no one onltl- 
vated the lands in dispute or paid reuta 
and the Defendants according law 
Mid the custom of the country ” took 
possession. 

The present suit was at first instituted 
in the Court of the Muualf on 22ud 
July 1001 but the plaint was returned 
for presentation in the Court of the 
S (iioi linate Judge on 12th Januaiy 1905. 
The Sub-Judge held that leavlngi out of 
calculation this period the suit had been 
instPuted within 12 yi.ar8 from the date 
of the delivery of possession to Yar All 
Khan. That suit was therefore not time- 
barred under Art. 142 of Sob. II of the 
Limitation Act. That further the suit 
was one for recovery of possession upon 
adjudicatiouB of title and therefore secs, 
37 and 42 of Act I of 1879 B. C., did 
not apply to this case. On the thiid 
point, the Defendants did not adduce auy 
evidence In proof of the custom alleged. 
In these circumstances, the Subordinate 
Judge decreed the suit. 

On appeal the Judicial Commissioner 
was of opinion tliai sec, 37 of Act I 
of 1879 closely follows the language of 
cl 6 of sec. 23 of Aot X of *1859, 
and a Pull Bench had held in Gooroo 
Doss Hoy V, Earn Narain Mitter (2), 

(■J) 7 W. R, 18i; (1SU7) 
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that the latter section did not pre¬ 
clude a suit like the projjeiit from being 
brought In the Court of the Sub-Judge, 
although as a matter of fact this was 
certainly a case in which It would appear 
that a tenure-holder had been Illegally 
ejected by his landlord. That for the 
same reason the special limitation pro¬ 
vided in sec. 42 of the Acl- dld<iob apply 
to this case. That the limitation appli¬ 
cable to It was thaf provided in Art. 142 
and not Art. 138 of Soh. II of tho Limi¬ 
tation Act. In support of this view, he 
relied on JtggobundJiu Milter v. Purna- 
nund^Oostanii (3) and Ilari Mchiin v. 
Babur Ali (1). Applying this article, he 
held that the salt was not barred by 
limitatioui having regard to the fact that 
the Pl.tintiff was eutltled to deduct the 
period daring which ho was carrying (jn 
the suit in good fairti in the Munsif’s 
Court which the Munsif was unable to 
entertain from want of jurisdiction. "It 
is said ” observed the Judicial Commis¬ 
sioner, " that it is uoecssaty under sec. 
50, C. P. C., to state specifically any 
special reason which saves a suit from 
limitation and that this has not been 
done and a case, Jogeihwar Roy v. 
Rajnarain MitUa (I), is cited to show 
that this is a,fatal (kfect, but the facta 
In that case were different." 

In this view, he disisdssed the appeal 
with costs. 

The Defendants Nos. 1 to 3 preferred 
this second appeal. 

Babui Digambar Chaltetjee (for Babu 
Jogesf^ Chandra Roy) and Akshoy Kumar 
Banerjec for the Appellants. 

(1) 8 t. W. N. 168 : s. c. 1. L. R 31 
Oal. 19C (19031. 

(3) I. L. R. 16 Oal, 530 F. B. {1880). 

(4) 1. L. B, 21 Cal. 715 (1897). 


Moulvi Mahomed Yusuf and Mr. G, 
Sircar for the Respondents. 

The Judgment op the Court was as 
follows ; — 

In this case the PlalntilT by reason 
of a Iraiibfor of tho interest acquired ab 
an auction purchase,claims to be the ten¬ 
ant of the Defendant and seeks to have 
his rights declared and for khas posses¬ 
sion of the land in question. The suit 
was decreed in the first Court and the 
appeal before the lower Appellate Court 
was dismissed. 

Tho points that have been made be¬ 
fore us are in tho first place that this 
case is not one which can properly bo 
tried before tho Civil Court, that is a. 
possessory suit, and by reason of seu. 37 

of Act I (B C.^of 1879 is maintainable 

• 

only before the Deputy Commissioner. 
Tiiis is a cuntoiitiou which does nob meet 
wi’.h our approval. Tho question is whe- 
tlur or not this can bo considered only 
as a possessory suit, and substantially 
tho suit is to recover* a permanent ten¬ 
ure In which the landlord denies the 
title of the Plaintiff on tho ground that 
on the death of the previous tenant the 
land reverted to himself. Hero Is a dis¬ 
pute going to the root of the Plaintiff's 
title which seems to us to be plainly 
a case proper for the JurJsdiotion of the 
Civil Cnuri We therefore hold that 
see. 37 has po application. And from 
that it follows that contrary to the 
Defendant’s contention the special limi¬ 
tation provided in the Chota Nagpur 
Landlord and Tenant Procedure Act has 
no application. 

We then come to the second question 
which is whether the present suit is bar- 
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red by general limitation. There is in 
the judgment of the lower Court what 
may be taken to be a finding that the 
Plaintiff’s predecessor in title was in 
possession of the land for one year after 
the 22nd July 1892, and this suit having 
been brought on 22nd July lp04 this 
would bring it within any period of limi¬ 
tation which can apply to it. It tna}', 
however, be open to doubt whether the 
passage I have referred to has in fact 
the effect of a definite finding of fact, 
and we are pressed by the consideration 
that it is not on the fact which seems 
to be so indicated that the learned Judge 
has based bis judgmeul. It therefore 
becomes necessary to consider the co¬ 
gency of the other grounds which wo 
find in the judgment. 

The essential feature of the case is 
that the auction-sale of the property 
claimed by the Plaintiff occured on the 
7ch March 1892 and that the auction- 
purchaser was put into possession of that 
property on the 22ud July in the same 
year. Now the article which the Appel¬ 
lant suggests is applicable to this case 
is Art. 138, t.e., where there is a suit 
by a purchaser of land at a sale in exe¬ 
cution of a decree for possession of the 
purchased land, when the judgment- 
debtor was in possessiou at the date of 
the sale. This is to be contrasted with 
Art. 143, and in our opinion the Judge 
Is right in considering that the case 
falls under the latter rather than under 
the former article. Art. 138 refers more 
to questions between the auction purchaser 
and the tenant, but the present case seems 
to fall under the more general scope of 
Art. 142. There may be a question as 
to bow far the case referred to by the 


learned Judge applies to this case, but 
the facts of that case may be distin¬ 
guished on the ground of the ditferent 
relations of the parties to one another. 
The learned Judge has hold that this 
suit having been instituted before the 
Munsif within the period of limitation 
is in time. When the suit came before 
the Munsif he found that he had no 
jurisdiction to entertain it and accord¬ 
ingly returned the papers which were 
subsequently filed with the Subordinate 
Judge. We consider that the Judge 
has rightly added the delay so caused 
to the period of limitation under sec. 
14 of the Limitation Act, and that it 
would be putting too strict a meaning 
on sec. 14 of the Act taken with sec. 50, 
C. P. C , to hold that because no claim 
to that extention of the period In which 
to bring thf action was made in the 
plaint therefore the case must fall, We 
have been referred to the case ol Jpgesh 
war Roy v. Rajnarain Mittia (1), where 
it is decided that the omission to claim 
any such extwition in the plaint is a 
fatal bar to the claim. But looking at 
the facts of that case they seem to be 
sufficiently difl'ereut from those of the 
present case as not to be applicable. 

The result Is that this appeal must 
bo dismissed with costs, 

N. G. Appeal dismissed, 

(1) 6 C. W. N. Ifi8 ; s. i. I. L. R. 31 
Gdl. 105 (1903) 
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Affbaij fbom Obdeb 

No. 262 OF *1907. 

' Nabadip Chandra Waiti 
Rampini, J. Decree-holder, Appellant, 

Shahfuddin, J. V. 

1908. Repin Chandra Pal and 

# 

17, February ors., Judgmentdebtore, 
Respondents. 

Limilaiion Act {XV of 1377),fl, Art. 
17!)—Step in aid of c.cecution—Leave to hid 
at sale—Vratjcr for ^amount bid to he set off 
aqainst decree. 

An application by a decree-holder in 
which he not merely ashed for leave to bid 
at the sale hut further pray id that the 
amount which he bid might be set off 
against the decrital amount i{ue to him 
was a step in aid oj t cecution within the 
meanhig of Art, 170 of Sch. II of the 
Limitation Act. 

SuJAN Singh v. Hira Singh (8) Otllowe I. 

TnovijOKYA Nath Rose v. .Iyoti Pro 
KA.SH Nandi (6) and IIira Lal Rose v. 
Dwija Chabn Rose (7) referred to. 

This was an appeal pi’eferred on the 
24th of June 1907, against an order of 
Babu Jogendra Nath Mltter, Subordinate 
Judge of Midnapur, dated tlie 28th of 
March 1907, confirming that of Rabu 
Monmotha Nath Ro8e„Mun8if, 3rd Court 

* ft 

at Midnapur, dated the 7th of July 1900. 

The facts of the cjge material to this 
report will apear from the judgment. 

Babu Jogendra Chuuder Ghose for the 
Appellant. 

Babu Monmotha Nath Mukerjee for 
Babu Amaiendra Nath Bose for the 
Respoudeute. 

(6) I. L. U. ;j0 Cal. 7iil, 7()<J (lUO:!). 

(7) 10 G. W. N. 20!) (1905). 

(8) I. L. K. 12 All. JOP (18S-J). 


WEEKLY NOTES. 

The Judgment of the Court was as 
follows: - 

This Is an appeal against an order 
of the Subordinate Judge of Midnapur, 
dated the 28Lh March 1907. He has 
held that a certain decree Is barred by 
limitation. The first application for exe¬ 
cution yas made on the 5t)i June 1902 
the second on th^ 19th August 1905, 
the third on the 16th September 1905 
and the fourth on the 9th November 1905. 
The present application was made on 
the 3rd February 1906. It is clear that 
a period of more than three years elaps¬ 
ed between the datts of the first and second 
applications. At the date of the second 
application It would seem that execution 
of the decree was barred by limitation. 

The decree-holder, however, contends 
that he is saved by the ajifilication of 
tbs IGth Septwnhei 1902, which ho pre¬ 
sented to the Court, praying for leave 
to hid at the sale. The Subordinate 
Judge has pointed out t hat the rulings 
on this point are coi dieting. The rul¬ 
ings of the Allahabad High Court and 
of the Bombay High Court are apparently 
in favour of the view that such an 
application is a stop in aid of execution. 
See the cases of Bansi v. Sikreemal (1), 
Vinayakrao Gopal v. Vinayak Krishna 
(2) and Dalel Singh v. Umrao Singh 
(.3). The learned Subordinate Judge, 
however, observes that the Calcutta High 

Court has taken an opposite view ; and 

• 

ho cites the cases of Torce Mahomed 
V. Mabood Bu.c (4), Kaghunandan v. 
Kallydiit (0). Ho further points out that 
the correctness of this view has been 

(1) I. L. U. 13 All 211 (1890). 

(2) I. L. U. 21 Horn. 331 (1S95), 

(3) I. L. R. 22 All. 399(1900). 

(1) 1. L. R. 9 Cal, 730 (1883). 

('<) 1. L. K. 23 Cal. 800 (189'j;. 
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doubled by Banerjeo, J., in the case of 
Tioylokya Nath Bose v. Jyoti Prolcai>h 
Nandi (,6), and by Mookerjee, J., iu the 
case of Ntta L >I Bos^ v. Divija Cham 
nose{1). . 

The point is a somewhat important 
one ; and it might havi- been necessary 
to refer it io a Full Bench for decision. 
Wo are, however, relieved of the neces¬ 
sity of doing so by the fact pointed out 
by tho learned pleader for the Appellant 
that the deeroe holder in his application 
of the irt'h S’ptcniber 11>02 did not 
merely ask for leave to bid at the s.de, 
but further prayed that the amount 
wnich he Wd might be set off against 
the decretal amount due to him , and 
this application vvas granfod and a set 
off of Rs. 7S was petmitted to be made 
on the I9fb September 1902. Now, it 
is clear that, wliother the application 
for leave to bid at tbe sale was a step 
in aid of execution or not, the apjdlca 
tion for a set off was a step in aid of 
execution. This has been held In tbe 
I'nll Bench case of Shjan Singh v. //im 
Singh (8); and uo ruling to the con¬ 
trary effect, either by this Court or by 
any other Court, has been cited. We 
do not therefore think It necessary to 
refer the qbestion as to tho correctness 
of the ruling in Raghunandan v. Kally- 
dut (b) to the Pall Bench ; and we 
must decree this appeal and remand tho 
case to the lower Appellate Court so 
that execution of the deeroe may pro 
coed. 

The Appellant is entitled to tho costs 

(6) J. L. 11. 23 Cal. b'JO (180b). 

(6) 1 L. 11. 30 Cal. 7til. 760 (1003). 

(7) 10 C. \\\ N. 209 (IDOO). 

(8) I. L. R. 12 All. 300 (1880). 


of this appeal, whicli wo assess at three 
gold mohurs. \ ^ 

N. G. Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.) 

ApI’EAL from Ap.pfllatb Obtree 
.No. 1012 OF l!)0f). 

Breit, j. ) OiRisH Chandra 
SriARKDDDiN, J. Chonodar, Plaintiff, 

1908. ., Appellant, 

Jleard, ' v 

1, April. Satish Chandra Sarkah 
.ludgment, and ore , Defendants, 

April.J Jlespondents. . 

''Bengal 'I’ennuci/ Act (VIII of IS<S5), see. 
60- Registered proprietor, suit for rent by — 
Tenant's defence on ground of title—Admis- 
sihilily— Title upon which regislratiop ob¬ 
tained diclaied void by Court. 

Sec. Go of the Bepgnl Tenancy Act docs 
not preclude a tenant Defendant from 
proving that the title under which the 
Plaintijf claims to hold and in respect 
o/ which he has been registered under the 
Band RegisU oMon Act has been held by a 
Court pn overly constituted to be void and 
of no efjfect. 

Where this was pioved, held, that this 
teas a good defence to the suit. 

This was an appeal preferred on tho 
],“)th of Juno 190G, against the decree of 
Arthur Goodeve, Jlscp, District Judge of 
Zillah BIrbhum, dated the 9th of March 
1906, reversing that of Babu Harf Pro¬ 
shad Das, Subordinate Judge of that 
district, dated the 25th of March 1906. 

The facts of the case are as follotrs 
The Plaintiff purchased, on the Slst 
January 1896, tbe 16 annas of the 
zomindari right of Lot Bajeh Santra 
recorded in tho Burdwan Colleotorate 
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against Defendants No9. 5 to 9 and their 
CO sharers. The villages Baje|^antra and 
Chakrabunbati were comprised within 
zemindari No. 1274. The Defehdants 
Nos. 1 to 3 had taken an ijara lease 
of the 10 annas share of the ^Defendants 
Nos. 5 to 9 in the said zemindarl to¬ 
gether with other mehais bv 3 pattahs. 
The Plaintiff havlpg got himself recorded 
as proprietor of the said zemindari 
brought this suit for an apportionment 
of rent due to him on account of the 
said.lO annas sllare and for recovery of 
the arrears of rent and cesses of 1307 
to 1310 together with interest at 37), per 
cent, per annum, according to the stipu¬ 
lation in hahuliyat. 

The Defendants Nos. fi to 9 did not 
appear. But the Defendants Nos l to 
4 who appeared urged hiter alia that no 
relatit'o of landlord and tenant existed 
between the Plaintiff and themselves, 
that they had been paying this rent to 
their lessors, that the salq at which the 
Plainti&s purchased had been sot aside 
by the Additional Judge of Burdwan in 
a suit instituted by one (Jolam Karim, a 
co-sharer of the zemindarl. In that suit 
Defendant No. 5, amongst others, appears 
to have been joined as a pro forma De¬ 
fendant but not Defendants Nos. G to 9. 

•• 

On the issue raised upon the above 
pleadings, the Munsif observed that 
though the sale had been set aside by 
the Additional Judge of Burdwan, an ap¬ 
peal had been preferred to the High Cf)urt 
and the same was pending ; that Oolam. 
Karim after obtaining the above decree 
applied for mutation of names but his 
application was rejected on the ground 
that the Plaintiff had preferred an appeal 
to the High Court and his appeals to 


the Collector and Commissioner were dis¬ 
missed. Under the circumstances he was 
of oplnton that the Plaintiff was still 
the recorded proprietor and as such was 
entitle^ to get rent from the Defendants 
under sec. GO of^ the Bengal Tenancy 
Aot. 

The Defendants Nos. 1 to 4 appealed 
to the Dlslrict Judge. By the time this 
appeal came on for hearing the appeal 
of the Plaintiff to the High Court against 
the order of the Additional District 
Judge setting aside the sale was heard 
and decided, the High Court having up¬ 
held the order of the Additional District 
Judge. [Vide Girish Chandra Ghonydar 
V. Golam Karim (l)j. A copy of the High 
Court’s judgment was filed before the 
District Judge. The'District Judge held 
that :i.s in fhe view of the High Court 
the Court of Birbhum which held the 
sale at wliich Plaintiff purchased had no 
power to sell the ptoper'y in suit and 
the sale proceedings were void ab initio, 
the fouiylatlon on which Plaintiff’s case 
rested was swept away and the Plaintiff’s 
suit must be dismissed. The learned 
District Judge cciicludcd his judgment 
as follows : - 

“ It has been contended that as Golam 
Karim and others-and not the Defendants 
were parties to the above mentioned pro¬ 
ceedings and that as the Defendants 
themselves tried unsuccessfully, up to the 
High Court, to have the sale cancelled, 
the High Court’s judgment alluded to 
above should bo held not to be applicable 
to them ; but this contention does not 
seem to me to be sound. A perusal of 
the judgment shows that it Is a judg¬ 
ment in If ai.d not in ptnonam and 

(1) 10 c. w. K, w; (inoi;) 



G24 


THB CALCUTTA WttBKLV NOTBS. 


IVOL. XII. 


Gmien Chandra Chonqdar v Satish Chandra Sabkar. 


should be considered to apply to any one 
who is affected by it.” 

The Plalntlfif preferred this second ap¬ 
peal. 

tS* 

Bahu Nalini Bonjan Chatterjee 'for the 
Appellant. 

Babu Ilemendra Nnth Sen for the 
llespondent. 

The Judgment of the Court was as 
follows:— 

The present appeal arises out of a 
suit brought for apportionment of rent 
and for recovery of arrears of rent. The 
Plaintiff claimed to be entitled to a 
JO anna share of the rent by virtue of 
a purchase made by him of the zemindar 
right of Lot Bajoh Sanlrh recorded in 
the Burdwai. Collectorato as TowzI No 
1“2;74 in execution of a certiiicalo of the 
BIrbhnm Colloctoratc against Defeiulants 
Nos. .'j to 9 and their ro .shaiurs. The 
Plaintiff after his purchase got his name 
registered as proprietor under Uie Land 
liegistratlon Act and,,sued to recover 
rents frWn the tenant D.efendants Nos. 1, 
2, 3 and 4. 

The Court of first instance decreed the 
suit, but On appeal the District Judge 
set aside the judgment and decree of 
the Court of first instance and dismissed 
the suit. 

It appears that in a suit brought by one 
Golam Karim and some of the pro fo*niil 
Defendants in the present sidt against 
the present Plaintiff with the object of 
setting aside tlio sale held in pursuance 
of the certificate giantod under the 
Public Demands Becovery Act (Act I 
(B C ) of 188 .^)), that being the sale at 
wl^ioh^the prestrit Pluintiff made his 
purciRfle and claimed his title as land¬ 


lord, it was held on appeal to this Court 
that there was no power in the Burdwan 
Court to send the certificate for execu¬ 
tion to the Birbhum Court and therefore 
that the snbseq'uenfc proceedings under 
which the‘ property was sold by the 
Birbluuii Court were not legal as that 
Court had no power whatever to sell the 
property. The sale wrs accordingly held 
to be vitiated and void nb initio. 

The learned Judge of the lower Appel¬ 
late Court relying on that judgment of 
t his Court in the case brought by borne 
01 the original co sharer proprietors of 
tlie estate to have the effect of declaring 
that the sale under which the Plaintiff 
claimed his riglil as purchaser was ' void, 
lield that the Plaintiff in the present 
suit was not entitled to recover rent even 
tliongli Im liad I'coii registered as a part 
proprietor, l)y purchase, in the estate. 

Thn Plaintiff has appealed and it has 
been contended that tlie Defendants were 
piecluded from sotting up the defence 
on which the lower Appellate Court 
relied by the provisions of sec. GO of the 
Bengal Tenancy Act. It seems, however, 
doubtful whether this case, having regard 
to its peculiar dtcumstances, can be 
regarded as one which properly comes 
within the purview *of that section. No 
doubt the object of that section was to 
give to a registered proprietor facilities 
for recovering lent and to prevent ten¬ 
ants from setting up false and vexatious 
defences by pleading that a tMrd person 
not registered was entitled to receive 
rent. But the proof furnished by the 
proprietor of registration under the Act 
would only amount to proof of the title 
under which he cl.dmcd to bilng the 
suit, and if, as In the present case, it 
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wcre^ proved th’at tlile which be 
claimed to hold and In respect of Which 
he had been registered had been held 
by a Court properly constituted Jo be 
void and of no efiFect, then it seems 

t • 

questionable whether the provisions of 
sec. 60 could be held to apply to prevent 
a tenant from giving io .defence to a 
suit brought agalusr. him for rent evl 
deuce to prove tfiat the title under 
which the Plaintiff claimed to recover 
rent and In respect of whldi he had 
been regisfcered had been held to be 
tnvaiftl. In our opinion the contention 
advanced on behalf of the Appellant in 
this appeal cannot prevail. The judg¬ 
ment of tills Court on which the learned 
Distriet Judge has relied clearly lays 
down that the sale at which the Plaintiff 
claimed to acquire his title tiy purchase 
was void and of no effect and that t;eing 
the case*it must be held that the Plain¬ 
tiff acquired no title under the sale 
The mere fact that he had afterwards 
been registered on the basis of a title 
found to be void would not be snffjclent 
to support the claim to recover rent 
when proof has been given by the De¬ 
fendants that the title in respect of which 
the Plaintiff ha(j been registered had no 
real existence. Though we are unable 
to agree in all the remacka made by the 
Distriet Judge In his judgment we think 
that the oonciusinn at whiob he has 
arrived is correct and we therefore dis¬ 
miss the appeal with costs. 

N. G. Appeal ditmiised. 


[CIVIL APPELLATE JUBISDIOTIOKO 

Appeals from Order 

Nos. 334 AND 351 op 1906. 

Mitba, J. ^*tan Chuokbb. 

Ca8pkb8z,J. bu#t, Appellant, 

1907. *’• 

15, April and Chandra 

22, August. I^ahttachabta and 
ors., Respondents. 

Registration Act [III of 1877)^ sec. 17— 
Mortgage decree for 100 rupees or upxoardt— 
Sale by unregistered deed—Validity—Civil 
J'rocedure Code {Act XIVof 1882), secs. 23S, 
r>50— Preferring a second appeal againet 
parties against u'/iom there teas no appeal — 
Application to make parties to appeal after 
expiry of time. 

A mortgage decsee for Rs. 100 or wore 
is assignable without registration. 

The validity of an assignment of a 
dffxee cannot be questioned after the as¬ 
signee has been placed on the record ai 
subs titu ted deerte-holder, 

Goub Mahomed v Khawas Ali Khan 

(1) and Baij Nath Lohba v. Bbnotbndra 
Nath Palit (2) followed. 

Koon Lall V. Nittyandnd Singh (3) 
considered. 

A Respondent should not be placed on 
the record under see. 550 of the Civil 
Procedure Code, after the time for appeal¬ 
ing against him has ecepiretST 

In a second appeal no decree can be 
passed against a Respondent against whom 
there was no first appeal. 

These were appeals preferred on the 
9th of August 1906, against an order of 
S. N. Huda, Esq , District Judge of 

(1) I. L. R. 23 Cal. 450 (1896), 

(2) 6 C. W. N. 5(1901). 

(3) I. L. R. 9 Cal. 839 (1883). 
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Pubna and Bogra, dated the 11th 
of May 1906, affirming that of Babu C. 
N. Ghosh, Subordinate Judge of that 
District, dated the Slst January 1906. 

The facts of ^e case are as follows :— 

One Deb'Nath Saha and others ob¬ 
tained a mortgage decree for about 
Rs. 2,600 In the Sub-Judge’s Court of 
Pubna and Bogra against Mabim Chandra 
Saha and others on a registered mort¬ 
gage bond the consideration of which 
was Rs. 1,000. The decree-holders 
afterwards sold the mortgage decree to 
Ram Ratan Chuckerbutty by a deed 
which was unregistered for a considera¬ 
tion of Rs, 1,000 and the latter at first 
• executed the decree and sold some of the 
mortgaged properties but the sale was 
set aside on the ground of irregularity 
and consequent loss The execution case 
was struck of}’. Ram Ratan (flinckcr’mtty 
ngain proceeded to execute the decree 
.Togesh Chandra Bhattaoharya, a jndg- 
meut-debtor and Prasanna Narayan Chau 
dhurl and Kainal Naray an Chaudhuri, two 
other judgment-debtors, separately took 
various objections, one of them was that 
the purchaser could not proceed against 
the mortgaged properties as the sale 
deed was not registered. The Snb .Judge 
allowed the objection. Ram Ratau Chue 
ke’rbutty preferred two appeals before 
the District Judge, one against Jogesli 
Chandra Bhattacbarya ■ and another 
against Mahim Chandra Sdin.. No ap 
peal was preferred against tl»e Chau 
dhiiri judgment-debtors. The appeals 
were filed before the .Judge on the 9th 
March 1906 and they were heard on tlie 
llth May next. At the close of the 
argument, Ram Ratan Cuckerbiitty (Ap- 
.jw^nt) prayed that Prasanna Naray.av. 


Chaudhuri and Kamal Narayan Cbaudbiirl 
might be substituted ns Respondents in 
the appeal preferred against Mabim 
Chandra Saba, but the Judge refused 
the application. The appeals were reject¬ 
ed by the Judge. Ram Ratan Chuoker- 
butty preferred a second appeal against 
Mabim Chandra Saha in which Prasanna 
Narayan Chaudhuri and Kamal Narayan 
Chauihuri were made Respondents and 
the appeals were beard together, and at 
first, in the absence of the pleader for the 
Chaudhuri Respondents wjio later on 
obtained a re-hearing. The judgmjnts of 
the High Court on the first hearing, and 
on the re-hearing are given below :— 

At the original hearing, 

Di. Rash Behary Ghosh and Bahu Hem 
Chandra Sen appeared for the Appellant; 

Babu Dehendra Nalh Bagehi for the 
iltspondents. 

At the re hearing, 

Babu Baikuntha Nath Das for the 
Appellant; 

Babu Mohini Mohun Chakravarti for 
the Chaudhuri Respondents. 

The Judgment of the Court at the 
original hearing was delivered on the 
15th April 1907 and wa^as follows:— 

Mitra and Caspebsz, JJ.—The assignor 
of the present Appellant obtained a decree 
on a mortgage and thereafter he assigned 
his Interest in the decree to the present 
Appellant. The deed of assignment wab 
not registered. The Appellant applied 

under sec. 2.32 of the Code fur an order 

> ■> 

to be snbstltnted on the record as the 
decree-holder. 

It appears that the usual notices under 
sec. 248 of tlie Code were Issued, and the 
fraiififeree was allowed to execute the 
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decree. No questjon wa» raised at that 
stage *of the proceedings as regards J^be 
authority of the Appellant to be placed 
on the record as the substituted decree- 
holder. The execution of the decree* was 
carried out and the mortgaged property 
was sold. Thereafter, on thefobjeotlon 
of the jndgment-debtor, the sale was set 
aside and when the Appellant again 
applied for execution, an objection was 
raised as to bis power to ask for the 
sale of the hypothecated property, the 
ground alle|;ed being that the decree 
being,one for sale of immoveable pro¬ 
perty within the meaning of sec. 17 of* 
the Registration Act, the assignment of 
it by means of au unregistered instru- 
meut did not transfer the right to exe¬ 
cute the decree as if it was a mortgage 
decree. This contontioq has been allowet! 
by both the lower Courts. 

We think that the lower Courts are 
not correct in the view that they have 
taken, because, In the first place, tlie 
contention raised by the Respondent was 
not tenable after the transferee was 
placed on the record as the substituted 
decree-holder for the purpose of executing 
the decree and secondly a mortgage 
decree has been held, at least in two cases 
of this Court, to be assiguable without a 
registered instrument. The earliest case 
is Gous Mahomtil v. Khawas Ali Khan 
(1). lu Baij Nath Lohea v. Benoytndra 
Nath Palit (2), Hill and Brett, JJ. fol¬ 
lowed and relied on the decision in Oous 
Mahomed v. Khawas Ali Khun (1). The 
BombaJ^ Court has taken a different view. 
The decision in Kocb Lull v. Nittya- 
nundf Singh (3), is not in conflict with 

(1) I. L. R. 23 C4 460(1896). 

. (2) 6 C, W. N. 5 (1901). 

(3) I. L. U. D Oal. 839 (1883). 


the later decisions of this Court, W® 
see no reason at present to differ from 
the later decisions of this Court, and we 
accordingly direct that the appeals be 
decreed and the case sent back to the 
lower Cqprt for the execution being pro¬ 
ceeded with. Coat^ which we assess at 
one gold mohur will be added as costs In 
the cause, 

Our judgment in appeal No. 334 will 
govern appeal No. 351. 

The Judgment ok the Court upon 
re hearing was delivered on the 22nd 
August 1907 and was as follows :— 

Mitua and CAarEBaz, JJ.—This appeal 
must fall as against the Respondents,. 
PiMsanua Narayan Chaudhurl and Kama! 
Narayau Cbaufihuri. They were not 
made parties. Respondents, In the lower 
Appellate Court and though au appli¬ 
cation was made after the hearing was 
finished, tbo lower Appellate Court 
refused the application. The application 
seems to us to have been properly 
refused inasmuch as the applioatlon was 
made long after the time for presenting 
the appeal. They could not, at the 
stage iu which the application was made, 
be made parties, Respondents, in the 
lower Appellate Court. In this Court, 
however, Prasanna Narayan Chaudhurl 
and Kamal Narayaji Chaudhurl were 
added as Rospoqdents. But this was done 
without the leave of the Court and it Is 
doubtful also whether leave of the Court 
would have been given, if an applioatlon 
were made. But it is quite clear that 
there could be uo decree against them in¬ 
asmuch as they were uot made parties in 
the appeal iu the lower Appellate Court, 
The appeal au far as it covers the interest 
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nf PrasaQDa Narayan Cbaudhuri and 
Kamal Narayan Chaudhurl is dismissed 
with costs, one gold raohur. 

For the reasons given by us In our 
judgmenti dated the 13th April 1907 the 
appeal against the original judgment 
debtor Mohim Chandra Saha will be 
decreed. We assess the bearing fee at 
one gold mobur. 

N. G. 


[CIVIL APPELLATE JURISDICTION. 1 

Appeal from Original Decree 
No. 26 OF 190G. 


Maclean, C. J. 
Doss, J. 

1908. 

17, March. 


■' GiRisn Chandra Das 
Mazomdab, Defendant, 
Appellant, 


V. 


Kun.io Behari Malo 
and ors.. Plaintiff's, 
Respondents. 


Limitation Act of 1877), Sch. II, 

Art. 116—Breach of covenant hy lessee— 
Suit far damages—Registered pottah but no 
kubuliyAt—Limitation—Ratlurc to pay rent 
due by lessor to superior landlord—Sale of 
lessor's interest by superior landlord—Measure 
of damages—Contract Aet (IX of 1872), sec. 
7S (n) —Contributory negligence. 

A suit to recover damages for breach 
of covenants contained in a lease, the 
terms of which were embodied in a regis¬ 
tered pottah executed by the lessor only 
is governed by Art. 116 of Sch. II of 
the Limitation Act. 


Ambalavana V. Vaguran (1), Kotaita 
e. Vallur Zamindar (2), Zemindar of 

VlZNAGRAM V. BBHARA SuBYANABAYANA 

(3) relied on. 

(1) 1. L. R 19 Mad. r,'2 (1895). 

(2) 1. L. R. 25 Mad. 50 (IDOl). 

(3) ». L. R. 25 Mad. 587 (1901). 


Apaji V. Nilkantha (4) dissented from. 

WAere the lessee agreed with his lessor 
to pay the rent due by the latter to the 
supeiior landlord but failed, and the 
superior landlord then recovered a decree for 
rent against the IVssot and sold his interest 
in the lea;se-hold pioperty tn execution of 
the. decree, 

!• 

Held— That the sale was not the natural 
consequence of the lessil’s default, as the 
lessor ought to have paid the rent due to the 
superior landlord when he. came to know 
of the lessee's default, and the Ipssee should 
not be made liable, for the value of the 
property sold. 

This was an appeal preferred on the 
Gist of January 1906, against tiie decree 
of Babu Mohendra Nath Mukerjee', Ad¬ 
ditional Subordinate Judge of Zdlah 
Khulna, dated the l.'ith of September 
190.6, 

The Plaintiff, who was the predecessor 
in title of the Respondents, sued in forma 
pauperis. Ills case was that on executing 
a mortgage bond on the 14th Ashar 1299 
B. S., In favour of the Defendant No. 1, 
Girish Chandra, he borrowed Rs. 2,000, 
that on the same day Defendant Girish 
took an ijara pottah from him in the name 
of Defendant No 2" Fmesh, by which his 
properties, Amarbunia under Iswar Mall 
and (jiulsbekhall ifftder Maharajah Durga 
(jharan Laha, were leased, with Rs. 2,487 
as. 6 as hastabud, on condition that be 
would pay Rs. 1,340 as, 7 annually to 
the superior mallks as rent, that Rs 100 
would bo deducted annually for collection 
charges, that Us, 200 yearly would ho 
paid to Maharajah Durga Charan Law on 
account of a klstihuudi deed from 1209 

(1) ; Row. L. R. 057.(1901). 
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to 1301, B. S., and its. JOO In 1301, and 
that*the rest would be credited to the 
reduction of the mortgage money due to 
the Defendant No. 1 yearly, and the pro¬ 
perties In question would he biK)ught 
into his khas possessioa in 1304, after 
satisfaction of the mortgage (iebt in full. 
The rate of Interest stipulated in the 
kat kobala was 1 Re. 6*aS. p3r cent, per 
meneera, and the debt was repayable by 
Cheyt 1303, B JS., and the ijara lease 
also ran for 5 years. The plaint further 
stated that if the Defendant had acted 
according fo the terms of the ijara lease, 

I he Plaintiff would have received from 
him Rs. 966 at the end of the year 
1303, that as th« Defendant did not 
pay off Phe Maharaja’s kistlbundi debt, 
the fatter brought a suit thereon In 
No. 19 of 1897 and oblaiped a decree 
in execution of whicli his property (_lul- 
shekhaj! was sold on the 2l8t February 
1898 at Rs. 4,100, which was credited 
in reduction of the decretal amount of 
which Rs. 388 as. 7 p. 6 still remained 
due and unpaid, that as the rent due to 
the Maharaja up to the last kist of 1303, 
B, S., was not paid, he brought suit No, 2 
of 1896 and obtained a decree for 
Rs. 1,848 as. 8 which also were due 
with interest,* that Che Maharaja again 
brought another suit for rent numbered 
40 and obtained a 8ecree for Rs. 965 
as. 4 which was also due with interest, 
that as Iswar’s rent was not paid, he 
brought suit No. 245 of 1895 and obtain¬ 
ed a decree for Rs. 1,131 As, 5 in exe- 
cutlun of which his Chuk Amarbunia was 
Hold at auction at Rs. 1,100, which was 
applied in part satisfaction of the decre¬ 
tal amount, and the balance was still due, 
and that as the Plaintiff suffered loss 


Bbhari Malo. 

through the default of the Defendant, he 
was entitled to recover from him compen¬ 
sation on the following heads ;— 

(1) . Rs. 966 which he should have 
received at the end of the year 1303, B. S. 

(2) . Rs. 1,848 as. 8 the decretal 
amounC due under decree’ in suit No. 2 
of 1896. 

(3) . Rs. 388 as. 7 p. 6, the balance 
due under decree in Suit No. 19 of 1897. 

(4) . Rs. 50 the balance due under 
decree in Suit No. 245 of 1895. 

(5) . Rs. 965 as. 4 as due under 
decree In Suit. No. 48 of 1897. 

(6) . Fifteen times of Rs, 1,043 as 15 
^ Rs, 15,659 as. 1. 

The Plaintiff' further prayed for a decla¬ 
ration that his mortgage to the Defendant 

No. 1 had been satisfied. 

» 

Upon the Defendant’s pleadings various 
issues were raised of which the following 
only are now material. 

(1) (Whether the claim or any part of It 
was barred by limitation. 

(2) What amount of damages was the 
Plaintiff entitled to get ? • 

The Subordinate Judge gave the Plain¬ 
tiff’ a decree for Rs. 13,000 odd with 
costs and interest. Out of this Rs. 10,000 
leprrsented the value of the properties 
the Plaintiff’ lost by reason of the sales. 

The Defendant appealed and challenged 
the decision of the Sub-Judge, first, on 
the ground that th« suit was time-barred, 
and secondly that the Subordinate Judge 
had erred in determining the amount of 
damages, 

D. Kafh Bthary Ghose, liabun Tarak 
Cluindra Chuckerbiitly and BhvjaytnJta 
Mustaphi for the Appellant. 

Babus Mohendra Nath Roy and Bri fo 
Lai Ghuckerbutty for the Respondents. 
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Th0 Judgment ok thk Uouux was as 
lollows ;— •' 

Maclean, G. .1,—This is au action 
upon a covenant contained in a pottoh^ 
dated the STFth of Juno 1892. By that 
pottah one Uniesh Chandra Ghose who 
admittedly was a benamdar for the prin¬ 
cipal Defendant, Defendant No, 1, Girish 
Chandra Dass,—and for the purpoaes of 
thia argument (iirish Chandra Dass has 
been treated as the covenantor and the 
person liable under the covenant,—took 
an ijufa potltxhy for a certain term of 
certain land; and, the agreement be¬ 
tween the lessor and the lessee was that 
the lessee was to pay to the superior land¬ 
lords the rents which the Plaintifl's were 
hound to pay to them under their con¬ 
tract with the superior landlords and to 
make certain other payments. The cove¬ 
nant was that out of the hasl'ibud of 
Ks. 2,487 odd the lessee was to have 
Us, 100 every’)car to the end of the 
term for collection charges , that out of 
the balance he was to pay the rent duo 
to the maliks, the amount being Ks. 1,234 
annually ; that he was also to pay the 
lioad cess and Public Works Cess- - 
matters with which wo are not concerned 
to-day,—and _ out of the liaUabud of 
Ks. 2,487-6 he was also to make certain 
other payments, and to pay the ultimate 
surplus to the Plaintiffs. The lessee did 
not execute the poUnh, ktid no kabuliyat 
was executed ; but it has not been dis¬ 
puted that the only contract between the 
parties was that contained in the poltah, 
and the Defendant No, 1 has always 
treated that as being the contract be¬ 
tween the parties. The Defendant No. 

1 failed to pay the rent due to superior 
lanolliiftip, and the Plaintiff brought the 


BeHABI %ilAL(). 

present suit claiyiiog to recover the 
amount due to them under the coveKaiit 

r 

as rent. It was held by this Court that 
they could not sue for the amount as 
rent, that (hey must sue for damages 
for the breach Qf the covenant I have 
referred to; and, the suit was then re¬ 
manded to the Subordinate Judge, and 
the Subordinate Judge has allowed the 
Plaintiffs u sum of between thirteen and 

t, 

fourteen thousand rupees. In respect of 
damages for breach of this covenant. 
The Defendant No. 1 has appealed : and, 
only two points have been submitted ^for 
our consideration. Both are points of 
1.1W The hrst is that, inasmuch .as there 
was no default in rtlaking the pay¬ 
ments within three years from t.Ke date 

« 

of the suit, which was instituted on the 
17th of April, 1900, the suit is barred 
under Art. 115 of the second Schedule 
to the Limitation Act. 'I'he Plaiptlffs, 
however, contend that it is Art. 116 and 
not Art, 115 which applies to the present 
case. Art. 116 ^giving them a period of 
six years Instead of three years : and, If 
the six years’ rule applies, there will be, 
at any rate, a substantial sum due to 
them from the Defendant, This la the 
lirst point. 

The second point is that the Subordinate 
Judge has proceeded upon au erroneous 
principle In measuring the damages. It 
appears that, after the Defendant had 
failed to pay the rent due to the superior 
landlords, they sued the Plaintiffs who 
were his tenants, and recovered the 
amount and in execution of their de6Vee 
the tenures were sold and the Plaintiff's 
consequently lost their property. The 
Subordinate Judge has held that De¬ 
fendant No. 1 is liable for this loss 
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uuder his covenant, And has assessed 


the amount at over Rs. 10,000! He 
has also allowed a sum of three or 
four thousand rupees In respect ^of the 
rents which the Defendants ought to 
have paid to the superior landlords and 
which they failed to pay. The De¬ 
fendants contend that .this ds a wrong 
principle and that the Plaintiffs can 
only recover in ‘respect of damages on 
the covenant the moneys which the 
Defendant covenanted to pay to the 
superior landlords, with interest on the 
saiille. Those are the two ([uestlons we 
have to deal with. 

Upon the Grs^ question which Is not 
free froTn difficulty, my view is that Art. 
llG’applies. The only contract between 
the parties was that which was evidenced 
by the pottah, the terms of which were 
accepted by the Defendant and acted 
upon by him, although he did not sign 
the pottah nor did he execute any 
kahuliyat^ and, that contract was in 
writing and registered. Does it not then 
fall within the language of Art. 110 as 
"a contract in writing registered.” It 
is said that that article does not apply, 
because the pottah was not executed by 
the Defendant, aifd ' contract ’ must 
mean a contract executed by both parties. 
If there had been ihi/iyat executed 
by the Defendant No. 1 as ordinarily 
there would have been, no ciuestlon could 
have arisen. But does the fact, as this 
is admittedly the only contract belwoeii 
ihoi parties, make it leas a "contract in 
writing registered,” because the Defendant 
has not himself executed It 1 If it la con¬ 
ceded, as it is cqfioeded, that this was 
the only contract between the parties, 
then, it Is difficult to say that it is not 


a " contract in writing regisitfred.” The 
matter is not free from authority, al¬ 
though there appears to be no authority 
in this Court, But there ^re two or 
three decisions of the Madras High Court 
whlctf certainly support the view I have 
stated, I may ‘refer to the case of 
Amfialavana v. Vaguran (1) where it was 
held that in a suit for rent accrued due 
more than three years before the date of 
the plaint, where it appeared that the con¬ 
tract between the landlord and tenant was ] 
comprised in a registered document which 
was signed only by the latter, the suit 
was not barred by limitation : in other 
words, that the case fell within Art, 
IIG. And, the learned Judges there say. 
this ; “ In our opinion a contract which 
has, iu fact', been ^registered is no less 
a''contract in writing registered ’ within 
tlie meaning of Art. 116, because it 
bears the signature of only one of the 
parties iu the absence of any statutory 
provision rf(jairing the signature of 
both parties.” Thd sam^ view was taken, 
or at any rate the same principle was 
adopted in two cases reported in the 
twenty-fifth volume of the Madras Series. 
Tlie first is the case of Kotappa v. Vallw 
Zamindar (2), whore it was held that " the 
undertaking in the m ortgage was an 
‘.agreement in writing registered’ within 
the meaning of *A.rt. llGof the Limita¬ 
tion Act and that consequently the claim 
was not barred Tlie fact that the 
instrument was not signed by B did not 
take the ease out of the operation of that 
article.” I may also refer to the case of 
Zfmindar of Vr:nngram v. Behara Surya- 
narayava (.3), where the same view was 

tl) I L. R 19 Mad. 52 (1895). 

(2) I. L. R. 25 Mad. .50(1901), 

(:3) I. L. R. 25 Mad. 5.87(1901). 
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taken. No doubt, a contrary view haa 
been taken by the Bombay High Court 
in the case of Apnji v. Nilkantha (4), 
where it was held that the words “con¬ 
tract In writing contemplate an agree¬ 
ment in writing signed by both'parties 
affected thereby,” That view seems to 
import words Into the section which are 
not to be found there. There is no 
Statute of Frauds in India which In order 
to hind Defendant, No. 1 would mike 
It necessary that the pottah should have 
been executed by him. Here the assent 
of the Defendant No. 1 to the term of 
the pottah haa been clearly substantiated, 
and the document has been acted upon 
by him: and, though the point is not 
free from difficulty, T think the case balis 
within Art. 11(5 a.nd that the suit is 
not barred by limitallon. 

Then on the other point I am uiiatde 
to agree with the learned Subordinate 
Judge. His damages for ihe loss of the 
Plaintiffs’ property which was attribut¬ 
able to their ov.’n default are too remote. 
It w^s entirely their fault that they 
allowed the property to be sold The 
Plaintiffs were primarily liable for the 
rent: and directly they found that the 
Defendant No. 1 had broken his covenant 
and had not paid the rents, they ought 
to have paid it. If they have done so, 
the property would KOt have beeii sold 
and they would have sustair.ed no loss. 

I do not think that the loss, which they 
sustained and which is attributable to 
their own default, is the natural conse¬ 
quence of the default of the Defendant 
No 1 to comply with his covenant. It 
Is reasonably clear, If we look at sec. 73 
of the Iti'lLtu Contract Act, that the 

*(4) i Houi. b, n (l(toi) 


Plaintiffs were onl^y entHled to compen¬ 
sation for any loss or damage which 
naturally arose in the usual course of 
things from the breach of the contract: 
and, illustration (n) to that section sup¬ 
ports this view. 

The result then is that the decree of 
the Subordinate Judge must be discharg¬ 
ed, and the matter njust go back to 
him to ascertain what sums the Defend¬ 
ant No. 1 defaulted to pay under his 
covenant; and, those sums the Plaintiffs 
are entitled to recover, with, interest, 
and both parties will be entitled to 'pro¬ 
portionate costs of this appeal, and also 
to proportionate costs of the suit. 

We are now told that therp was a 
breach of the covenant to pay Rsi 200 
a year for three years and Its. 100 for the 
fourth year as'rent-due to the maliks— 
Maharajah Diirga Churn Law and others. 
We i.re told now,—I did not unddVstand 
it before,—that there has been a breach 
of that covenant also. If there has been 
a breach of that covenant, and if these 
Hums liave not been paid by Defendant 
No. 1, and the Plaintiffs have had to 
pay them, tlien the Plaintiffs are entitled 
to recover them against Defendant No, 1 
wltli Interest. 

Doss, J.—I agree. 

Appeal allowed: 

N. C. Cme remanded. 
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rxlviij 

HBPQHTS (Bet Index.) 


ThK IIon’bLE THU CHIKF .luailCK HA.a buen gba^i- 
ed fuiloujih on urgent griVAie atfuirs with effaot 
from the 22iid M»y 1908 or from any siibseqiieut 
date ou which he» may avail himself of it to the 
27ih August ISOS inoliisiv.'. During his absence 
the Hon'ble Mr, Jimtic Rimpmi, the senior Puisne 
Judge, will for the second time nIJiciare as Oliief 
Justice. Mr, A, E Ryvee, Unffernment Advocate, 
United Provinces, will till the vacancy thus created 
on the Bench till 4he vacation. 


Wu ABE CREUIllU INFORMllO THAT THE DECISION OF 

the Special Bench of rhe Calcm ta lIigR Court luRadha 
frond MvHtck v, Dusti (10 0. W. N, C95; 

8. c, 1, L R, 33 Cal. 947) sflirming the judgment of 
Woodroffe, J, (9 C. W N, 1033), has been upset 
by the Privy Council. The telegrura to one of the 
attorneys is as follows :—“Ranitnoni, decree varied. 
Testator’s daughters take only life interest with 
beudfiL of survivorship between itliemselves. Estate 
pays costs.” It is not clear from the above whether 
their Lordships of the Privy Council have decided 
that there is an intestacy afier tfl^ life interests of 
the daughters Raniraonl and Premmonl or that 
the daughter’s sons alive at the death of the testator 
take a vested remainder under rlie Will. But one 
thing is certain and that is that the daughters do 
not under the Will take an absolute interest, as 
was held by the Calcutta High Court, 


In Jogmira Mohan Sen v. Unn Nath Guha 
repotted at p. 646 of this issue, we observe that 
their Lordships, ihe Chief Jwstloe and Das, J,, 
have expressly dissented from the judgment of 
Pratt and Qupta, JJ., in Mumhi Oanga Bishen v, 
Shtikh Mahomtd Jan, 10 C. W, N. 948 : g. c. I, L, 


R. .33 Cal. 1193 and have held that the law as to 
the mode of approprianon of naymenta by a debtor 
as laid down id secs. .'>9 and 60 of Contract Act 
applies to the cuss of payments of land revenue. 
At the time the Utter judgment was reported we 
expressed doubts as to the soundness of the reasons 
given therein for ilm contrary opinion (see 10 C. W. 
N. ccxlv). We pointed one thae the principle of sec. 
.59 of the Cnnirace Act is actually embodied in secs. 8 
and 15 of the RevnnneSiIe Law and the view tliat the 
Sale Law is self-contained and precludes reference 
to the principles of the iaw of Contracr, can hardly be 
maintained. We are therefore glad to observe that 
the correct view of the matter has at last prevailed. 


Wb INVITE ATTENTION Ti) THE ]'’tJLB BkNCI! BKOISION 
of the BoniKay Ifii'h Conit, reported at p. Ill of 
I L. R, 30 R nil In that c.aso one P., a clerk in the 
General PosfOfFicc, was charged with having com¬ 
mitted theft III respect of a registered letter, which 
contained some currency notes, S, a friend of the 
accused liad made a siatemeut to tlie police officer, 
which had been reduced to wriiii.g. At the trial 
S. denied liaving made the statement, whereupon 
the Judge presiding at tive Criminal yessions admit¬ 
ted tlie staiemenn in evnience botli to discredit S. 
and also as evidence against the accused iu that It 
contained statements corroborating the confessions 
which tlie accused liad made. 


On a c'Kiitipicate quanted tty me Advocatb- 
General the question arose for the decision of the 
Pull Bench whether the wntincor the sfatement was 
admissible in evidgice. The Full B-^noh held that 
having regard to see. 1G2 of the Criminal Procedure 
Code tlie writing ought not to have been admit¬ 
ted or used in evidence against the accused. But 
It seems there was soma diversity of opinion as to 
the admissibility of the statements contained in the 
writing or the writing itself for impeaching the 
credit of the witness who made the statement before 
the police. Russel, (acting) C. J., held that the 
document might be used to contradict the witness 
by putting it in the hands of the police officer to 
refresh bis memory. Chandravarkar, J , held that 
not the Writing but the statement contained in the 
writing could be used only for the purpose of con- 
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tradiotyig the witness at the trial. Batty, J., was 
of opinion that tlie statement could be used for the 
purpose of impeaching the credit or In corroboration 
of the witness who made it. lint Beaman, J., held 
that the writing ought not to have been admitted 
at all, or its contents albiwcd to be used by the 
prosecution for the nominal purpose of contradicting 
the witness , 


Mk. JoSTICK BkAMAN OIVICH KtjAtlORATE REASONS FOR 
the opinion arrived at .after a'full consideration of 
sec. 1C2, Or. P (1 At page 141 bf the report ho 
remarks “1 gather from some passages in the judg¬ 
ments which have been dtdivered by my learned 
colleagnea that while the use of tlie writing itself 
as substantive evidence against tlie accused was 
clearly and certainly wrong, it is hy no moans cle.'ir 
In the opinion of some of tiiein, that the statement, 
that is to say, tlie conients of the writing might 
not have been quite properly used, if proved, sentence 
by sentence, by the jiollce man who recorded it 
against the prisoner. And I take it that that view 
rests upon a distinction between the “writing” and 
the “statement” which is embodied in the writing. 
Witli all respect and deference to my learned and 
and honourable colleagues 1 tliink that that distinc¬ 
tion IS a distii'-nioii of hirm ra'her thaneif snlistance. 
If the " statement might properly he admitted uid 
used to contradict I'.ie prosecution witnqss who made 
it, as under the general rule of evidence It un¬ 
doubtedly could, then I see no reason in principle 
why that statement sliould not be provatile in tlie 
usual way and by the best evidence of it, namely 
the written record of it ” 


The learned Judge then doints out that sec 
IC2| Cr, P. C, ern'bo'iies an e.vceprion to tlie general 
law of evidence and the proviso to that section 
engrafts an exception upmi tins excoptinn. Before 
the amendmi nt of 'he Criminal Procedure Code In 
1898, statemciits made to the Police and recorded 
by them could bo need by the accused In his favour 
but not against him. But now under sec. 1G2, Cr. 
P. C., the record of the statement cannot be used 
as evidence at all. But when a wijness is called for 
the prosecution whose statement to the Police has 
been taken down in writing, the Court stiall, on the 
request of the accused, refer to such writing, and 
may then direct that the accused be furnished with 
a copy thereof: and such statement may be used to 
impeach the credit of such witness. It thus appears 
that the only purpose lor which such a statement 
can be used is to impeach the credit of a witness 
called for the prosecution and this use of the state¬ 
ment is to be nade by the accused and not by the 
prosecution. 

U«DER THE Evidence ^t, secs. 155 and 157, 
former statements made by a witness may be proved 


either to impeach his credit or corroborate his 
testirnofiy. But the statements when used for the 
purpose of corrohofatio’n must have been made before 
any authority log*ally competent to investigate the 
fact IV at or about the time when tile fact (relating 
to which the statement was made) took place. It 
these two sections of the i'lvidence Act applied to 
statemeiits of witnesses made before the Police, 
there would have been practically no necessity for 
the onaciment of fee. '162 of the Criminal Procedure 
Code, .So t^iat it is reasonable to suppose that the 
Legislature by enacting this section declared that the 
general rnlOjOf.evidence is not applicable to the case 
of such statements S.ome nt the learned Judges 
in the Full Bencli case seemed to hold that by sec. 
162 only tlie writing embodying the statement Is 
made irrelovaiu, bur the statement contained in the 
writing is not made irrelevant 


Beaman, J., very feiitinently odserves, if tuk 
.staUnnenrs are rrlevanr, under the Evidence Act, 
why .slioiild the writing, lYhich is the best evidence 
of the statements, he excluded as evidence'' You 
want to prove the statement,* hnt you are pre¬ 
cluded from prnvnig the writing wlEch contains the 
statement in order to show tliai the statement was 
real'iy made. Jr mi^ht he said llvat the Police ollicer 
may not h ive correctly recorded the statement 
or may have recorded many thingi: which the witness 
did nor, say, so that, if i lie writing Ts allowed to go 
in, many tilings, wliieh the witness did not say before 
the Polii'e, will bo admitted in evidence. But this 
danger is nut obviated by allowing the Police ollioer 
to depo.sp th.al; such and such statements were 
made t,o him by ihe witness, ei her from his 
own recollection or hy refreshing ids memory by 
reference to tiio writing. But if the statement as 
well as th" writing be excluded from evidence, ex¬ 
cept that it may be used by the accused to impeach 
tlie credit of a prosecnlion witness, no such dagger 
could arise. It might be* urged that failure of 
justice might sometimes take place if such state- 
nipiifs are not aHijwed to be used even for the 
purpose of impeaching the credit of a witness who 
makes a statement at the trial contraiy to his state¬ 
ment made before tlie Police. But investigating 
Police otHcors may take the statement of witnesses' 
before respectable persons who might be called to 
impeach tlie credit of tho.sn witnesses when they 
make different stateineiits iii Court. • 


plcbietofi. 

Workmen’s Comfenbation Cabeb Vol. IX. Jidiied 
by Mr. R. Minton-Stnhow, Bnr-at law, Ilis Honour 
Judgi Uutgg, K. C., and F, J. Coltman, liar-at law 
BuUtrwoith & Co., Law Puhlithm, London. 

This work presents in a oollected form the reports. 

146 



VOL. XII.) 


THE CALCUTTA WEEKLY NOTES. 


oxhil 


of cases decided under the Workmen’s Corapansation 
Act from September 190G to August 1907.* The 
fact that these series of reports'have reached their 
t’9th year shows that lb is of some u1;ility both to the 
profession and fo the employees of labour ^nd 
workmen in England. But we must say that as the 
Acts on which the decisions turn have no application 
to this country, this series of reports are only of 
academic importance to the profession in India. 


Mozbley AMD WniTKi ky’s Law Dictionaut. Third 
Edition. By L. II. Wmf, L. L.D, nnd.F.^G, Neave, 
L. L. D. Messrs, BuHerviorth d; Od. , Laxo Pub¬ 
lishers, London, 

9 

The Indian practitioners are sure to find this work 
very usehil. Within its short compass not merely 
explanations but, In many instances, a short exposi¬ 
tion of tSie law connected with the legal terras are 
given. J'’or insiance under the term “ assizes” a short 
history of the jurisdiction and its subsequent modi- 
ncations under the statutes are given and undel' 
the heading Courts of Assijfes expressions such as 
" Oyer and Tei miner ” are explained. Cross referen¬ 
ces are given in appropriate places for tracing out sucli 
terms under pr i[)»r iieadlngs. As other instances, we 
may mention iliat under the beading ‘‘ Lords ” the 
precise significance of the terms “Lord Mayor’s Courf,” 
“Lord Justices of Appeal,” “Lords of Appeal,” 
“Lords of Appc.al in Ordinary ” is given. I'nder 
the title of IL’port^we find a list of H pages giving 
the names of Ruports and the abhreviaMona generally 
used in their connection. In the present edition 
a larger member of Latin maxims with translations 
are given. Indian readers will find* it interesting 
and even instructive to turn over the pages of this 
work at random when they have nothing parti¬ 
cular to do. 


Ou'iLINUS OF Medical Jurispiiudence foh India, 
Hehiu qnd Orihhle, Fifth fditior^, JJigginbotham 
Co,, Madras, W08, * 

The authors, one a member of the Indian Medical 
.Service and tlie other (now decJ.tsed) a member of 
tho Indian Civil Service m ils judicial branch, have 
endeavoured in this work " to deal with Indian Medico¬ 
legal matters from a piacticd standpoin'-, although, 
when absolutely necessary to the elucidation of the 
text, the aoientifio aspect lias not been neglected.” 
The result is a work eminently adapted to the 
requirements of lill students of Medical Jurispru¬ 
dence and of others who though not belonging to 
the medical profession still require in the practice 
of their profession a woiking acquaintance with tho 
subject, such for Instance as pleaders, police-officers 
and members of tho judicial service. The present 
edition brings the informations contained in the 
work up to date as may be seen from the references 
<to tiie earthquake at Dharmasala in the chapter on 


wounds and injuries. The subject of injuries has 
been dealt with In a very elaborate manner which 
makes this work of special value. The advantages 
of the combined authorship is specially observable 
in the chapters on “ Poisons,” “ Rape,” “ Unnatural 
Offences,” " Abortion ” and “ Exposure of infants.” 
These subjects are dealt with in a more practical 
manner ihan in tlie standar^J works on Medical 
Jurisprudence by medical men alone. The chapters 
on "Identification” and ''Chemico-legal examination" 
give valuable hints to guide medical men. The 
chapter on Insiiratice is a special feature of the 
book, Ttie few paragraphs dealing with extortion 
of confessions (paras, 129—134) are also Instruc¬ 
tive. Altogether the book is admirable as a work 
of ready reference. It will also prove useful to 
students, though perhaps from their point of view, 
more illustrative cases than are to be found in it 
would liive added to the interest of the work. 

CALCUTTA HIGH COURT. 

Recent decl.sloD8 not yet reported. 

{llii importKat oases to be full; reported hereafter. 

Crimin’ai, Rkvisional Juiii-iDicTioN. Before Rampini 
iini SiiARFUDDiN,’JJ. Criminal Rkvislin No. 
■JOl nr 1908 DKONARAIN SINUH a.n'd 
(iTDERH, Petitioners, v. TIIK E.MPEROU. 27th 
April 1908, 

Indian Penal Code secs, l.'fl, 325, 820, separate 
-.cateaces under—Commitment to the sessions, pro¬ 
priety of. 

The facts of the case were briefly tlie.se ;— 

Tlicie was a serious Lot in connection with the cut¬ 
ting of a pyue in the course of which several persons 
of the complaiiiani’s party were wounded. One of 
them U received wounds on the fiack of his head; 
lie was taken to the hospital and about 8 days after 
Ills admission gangrine set in' and lie subsequently 
died. The Petitioner Behari Singh was the person 
who iiitllcted the wounds on 11. Another Petitioner 
Conesh Singh fractured the scapular bone of a 
man I’. Behari was^onvlcted by the Deputy Magis¬ 
trate under secs, 147 and 326, Gonesh under .secs. 
147 and .327)1 whilst the other Petitioners under 
sec. 147, I. P. G. On appeal the sentences were 
upheld. The present rule was issued oii the grounds 
(1) tlia,t they ought to have been committed to 
the Court of Sessions and (2) that separate senten¬ 
ces under secs. 147 and 326 or 325 upon Behari 
Singh and Ganesh Singh were bad In law and that 
one of them ought to be set aside. 

Their Lordships observed 

" It is quite clear that the reason why the Deputy 
Magistrate did not commit the accused persons to 
the Court of Sessions was that there was no sufficient 
ground for supposing that the death of R. was tlio 
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result of the wound inflioted by the accused, Behari 
Singh. No doubt Behari Singh did infiiot an in¬ 
cised wounds on the back of the head of R. But 
the man’s death was the result of the gangrene. 
And the medical evidence shows that there was no 
apprehensKin of tiie life of R. when the gangrene set 
in, It further shows that the gangrene was due to 
an arcemic condition of body and old age. . . . 

As to the alternative part of the rule namely 
why one rt the separate sentences inflicted upon 
iteliari Singh and Gonesh Singh should not be set 
aside, the learned Counsel for the Petitioneys has 
not in his address to us said anything. But wo 
have considered this question and we think that 
Behari Singh and Gonesh Singh have been rightly 
sentenced under bolh sections. The injury which 
Behari Singh inflicted on the head of R was not 
committed ill pioseou'ion of the common object of 
the unlawful assembly. Similarly the fracture of 
the scapular bone of P, by Gonesh Singh was not 
committed in the course of the prosecution of the 
common obj'^ct.. They were individual acts of tliese 
individual persons. The Deputy M-tgistrate has 
cited tilt! cose of NUmom Po'ldnr v. Queen, Empress 
(I. L. R. 16 Cal. 442) in which it has been held 
that separate seiitoiices passed upon persons con¬ 
victed of rioting and grievous hurt, are not legal 
where it is found ihat such persons individually 
did not, commit, any act which amounted to volun¬ 
tarily causing liiiit.’, I 

M>. P. Miller with Ihihn Chandra Shekhar Ptosad 
Singh for ilio I’elitimiers 

Mr. Ashgur with Biihu Atui Chandra DuUahx 
the Opposite-parly. 

B. C. A’ufe dischaigeh 


Cbiminat. Hryisional JuiiisoiCTiON. Before Wood 
RCI'FE and CoXB. dj. CkIMINAI, KrVISIDN No. 
225 OF 1908' MEN’ABADDJ and othriis, Peti¬ 
tioners, V . THE EMl’EROR atiuk piioskcution 
OF KALU SHEIKH, Opposite-party. 24ih 
April 1908, 

Indian Ptnal Code, src, 14^, charge under—Thiee 
(dternative common objects alleged, legality of. 

The Petitioners were convicted under sec. 147, 
1 p. C and sentenced to various terms of imprisim- 
intut. In the ch.arge against the Retirionors 3 alter¬ 
native common objects were mentioned vi^., to dispos¬ 
sess Kalu from a field by criminal force, or to compel 
Kalu by criminal force not to transplant paddy in 
that field winch lie was legally entitled to do, or 
to obtain possession of that field by means of crimi¬ 
nal force. H appears the Sessions Judge in appeal 
did not find which of tlie common objects had been 
proved. This rule was obtained to set aside the 
conviction on the ground twfer alia that the charges 
against the Peii loners were unsustainable in law. 

Their Lordships observed :— 

"The points raised are rej|Bonab!y clear. They are 


I 

these : that, three alternative oommnn objects were 
alleged In the charge. It is contended that the 
charges are unsustainable, It is further contended 
that no common object as stated in the charge has 
been found in the judgment. 

It is necessary that* the Appellate Court should 
determine whether the charges are sustainable, If 
BO, which of them has been made out. The rule, 
must therefore, be made absolute. The appeal 
must he re-heard.’’ 

Mr. Casperst wit^ Babu Tarak Chmdra Chakra- 
milv for the Petitioners. 

Mr, Ocr) Deputy Legal Bemembi ancer for the 
Crown. 

B. C. Rule 7nade absolute. 


Civil Afpkllatb JuBisnicnoN. Before Sharfuddin 
and Bki.l, JJ. Appeal from Appellate Decreb 
No. 1292 OF 1906 CHANUEK DUI'TJHA, 
Defendant, Appellant v UAGHUNATH BHA- 
GAT ANo OTHERS, Plaintiffs, llcHpondeuts. 12th 
May 1908. 

Survey Khatian, entry in, as Brahmottiir -Ouuj to 
prove tenancy. 

Tlie appeal arose out of a .suit for coi.firniation 
of possession in and declaration q! title to land. 
The Plaintiffs alleged that the disputed land had 
all along been In their possession as their mat land 
and that the Deftiidaut first party, Chiii.der Dutt 
Jha, fraiidulenily got the land recorded in the .Settle¬ 
ment Khatian as his Aru/imo^tmvlaiid, although he 
WHS never in possession. The Defendant first party 
urged that tlie land in question was his b’ahaoUur 
land and that lie had been In possession of that 
land. The Pli'intifTs were admittedly the maliks of 
tlieMouzih. la the Thakliiist papers of 1848 there 
was no mention of the brahmottur land in that 
year. It was admitted that the land in question 
was entered in the khatian of the survey proceed¬ 
ings as a brahmottur land. 

The Court of Appeal below threw the onus on 
the Defendant, reversed the judgment of the 'first 
Court and decreed tlie suit. 

Held —Tlie onus was not on the Defendant to 
prove his tenancy* but on the Plaintiff to show 
that the entry made wag incorrect, 

C. R. Macdonald v. Balulal Purbi, 4 C. L, J. 519 
followed, 

B'lbu Kulwant Sahay for the Appellant, 

Moulvi Muhammad Mustafa Khan for the Res¬ 
pondents. 

A, T. M. Case remanded. 
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Suit No. if of 1907. . 


Habington, J. 
1908, 

3, March. 


Sett Munna Lall 
Pahrock 

- V. 

Frederick Gainsford 
, aod another. 


Provident Fxind, attach)mnt*of—The Pro¬ 
vident Funds Act {IX of 1897 and IV of 
1903) — The Calcfltta Municipal Act {III, 
D. C. of 1899), sec. 73 — Trustees of the Fund, 
claim of—Suit — Application. 

The Riovidtnt Fund established by the 
Cdlrporation of Calcutta to which the 
ptovisions oj the Provident Funds Act 
IX oj 1S97 (find consequently the amend¬ 
ing AckIV of 1903) were made applicable 
by •the Local Government Notification, 
dated 8th July 1909, is not liable to 
attachment. • 


The suit was instituted on the 9th 
January 1907 against the Defendants 
who were the Secretary and Chief Ac¬ 
countant respectively of^the Corporation 
of Calcutta for the recovery of Ps. .3,013 
and interest due on their joint promissory 
note, dated 14th December IQOij. On 
the 25th June 1907, the Plaintiff applied 
for and obtained a rule calling upon the 
Defendant Gainsford to show cause why 
be should not furnish security to satisfy 
any decree that mlgTit be passed against 
him In the suit on or before the 22nd 
November 1907, and why In default 
thereof, the sum of Rs. 6,000 payable 
to him out of the Provident Fund 
created under sec. 73 (c) of the Cacutta 
Municipal Act (III of 1899, B. C.) should 
not be attached until the final deter¬ 
mination of the suit or until the further 
order of the Court. The trustees of the 
Provident Fund were also by that order 


prohibited and restrained from making 
payment of the said sum of lls. 6,000 
until the cause was shown. The order 
was served on the trustees on the llth 
July 1907. No cause was shown. 

The trustees of the Corporation Pro¬ 
vident Fund thereupon applied upon 
notice to »he PJaIntiff for an order that 
the sum of Rs. 6,000 payable to the 
Defendant Gainsfoid out of the said 
Fund was not liable to attachment and 
that the said order of the 23ih June 
1907 be vacated or modified. 

Mr. S. P. Stnha appeared in support 
of the application on behalf of tlie 
trustees. He pointed out that, in the 
exercise of the powers vested in the 
Government under sec. 6 of the Provident 
Funds Act (IX of 1897), the provisions 

thereof were extended to the Provident 

• 

Fund established by the Corporation of 
Calcutta by Government Notification, 
dated 8th July 1902, and published in 
the Gazette of India on the r2th July 
1902, and that sec. 2 of the Provident 
b'unds Act as amenderl by Act IV of 
1903 forbids any attachment of compul¬ 
sory deposits to the Fund. Besides, he 
showed, that under Rule 25 of the Rules 
framed by the Corporation pursuant to 
the power granted to it by sec. 73 (c) 
of the Calcutta Municipal Act (III, B. C. 
of 1899), as soon as notice of an attach¬ 
ment of a deposUor’s money was given 
to the trustees of the Fund, that money 
immediately become forfeited to the use of 
the Fund. He cited —Veerchand Nowla 
V. B. B. (£; C. I. Railway Co. (1). 

Mr. B. C. Milter for the Plaintiff op¬ 
posed the application. lie argued that 
the application was misconceived and 
submitted that whatever were the rights 
(1) I. L.R, 29 Bom. 250 (1904). 
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Sbtt Munna TjALTj PAnnuoK v. Frrdkrk’K 

of the trustees of the Fund, they should 
enforce the same and seek relief by a 
properly constituted suit. Referred to 
Ml Rambufip Kootr v. Kammur Pershad 
(2), Batavayya v. Syed Albas Sahel (3). 
Furthermore, there was nothing to'show 
that the contributions by Gainsford were 
compulsory to bring It within the opera¬ 
tion of sec. 2 of the Provident Fund 
Act. 

Mr. Sinha In reply, cited, Chidamlxia 
Patter v. Eamasamy Patter {•!). 

The JoDQMENT OF THE CouRT was as 
follows :— 

IIabington, J.—This is an application 
m^de on behalf of the trustees of a 
Provident Fund, created by the Calcutta 
Municipal Corporation for an order that 
it may be declared that a sum of 
Rs. 6,000 payable to one Gainsford Is nob 
liable to attacbpient. 

It appears that an action was brought 
against Gainsford and another man, In 
which the Plaintiff obtained an order 
calling upon Gainsford to show cause 
why the sum of Rs. 6,000 payable to 
him out of the Municipal Provident 
Fund should not be attached. T gather 
from what ha's been stated In the argu¬ 
ments that no cause was in fact shown ; 
the present trustees were not parties to 
the rule and did not appear and the 
order was made tx parte against Gains¬ 
ford and the order prohibited the trustees 
from paying this sum of Es. 6,000 either 
to Gainsford or to any other person. 
On receiving notice of that order the 
trustees come forward with the present 
application, the object of which is to 

(2) 22 W. R. C.R. 30 (1874). 

(3) I. L. R. 24 Mad. 20 (1900). 

1^4. L. R. 27 Mad. 07 (1903). 


‘Iainrford. 

remove that prohll^itory ‘order, on the 
ground that the sum in question is not 
liable to be attached. 

Mr. t^inha, who appears for the appli¬ 
cants, rests his contention on two grounds. 
The first is that by virtue of the Statute 
Law, deposits in the Calcutta Municipal 
Provident Fund.cannot be attached ; and, 
secondly, that under the rules under 
which this 'Fund Is regulated, when a 
notice of attachment is served on the 
tiustees then the money standing to the 
credit of the subscriber against whom 
the attachment is issued, is ipso facto 
forfeited to the use of the Fund. 

Mr. MItter for the Plaintiff first objects 
that the applicants are not entitled to 
appear. I confess I do not accede to Chat 
argument. The Fund is in the hands of 
the applicants. Tlfere is a Regulation 
under which the applicants would be 
entitled, under certain circumstances, to 
refuse to pay that Fund to Gainsford 
and to deal with it as provided under 
Rule 23. I fail to see why the appli- 
cants should be debarred from assertlug 
any claim that the trustees may have 
to this Pund as claimants to a Fund 
which has been improperly attached to 
answer the debt of Gainsford. 

It is A case in which the present 
claimants do not ’^assert their claims as 
trustees *ot Gainsford but as trustees 
for other persons who becpme entitled 
on service of notice of attachment of 
the property to which Gainsford might 
have otherwise been entitled. In^my 
opinion, to these Funds the trustees are 
as much entitled to assert their claim 
under the claim sections of the Code, as 
any other person claiming to be entitled 
to the Rs. 6,000 Fund in question. 
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Then the other argument, on which 
Mr.' Mitter relies on the merits, is that 
the Act, on which Mr. Sinha relies, does 
not apply to the present Fund, because 
he says, it applies to compulsory deposits, 
and that there la nothing iu the affidavits 
to show that this was not •& voluntary 
deposit by Galnsford; moreover the Regu¬ 
lations by which the ‘F'uivf is governed 
shew there werg two kinds of deposits, 
that is, compulsory and voluntary de¬ 
posits. 

Now, para, 6 of the affidavit sets out 
ths^t Galnsford used to contribute to the 
Fund under the Rules and R^^gulatipus 
to which the affidavit refers. These 
Rules and Regulations in cl. 5 contain a 
reference to a compulsory contribution 
of a sum equal to a 5 per cent, on the 
amount of the salap^ of .the subscrfber, 
they also provide in sub-cl. 2 that any 
subscjiber may contribute by monthly 
instalments such further sum as be may 
think proper provided that the total 
amount thus voluntarily contributed in 
any one year does not exceed 5 per cent, 
upon his salary for such year. Rut both 
what is called a compulsory subscription 
under the Rules, and a voluntary sub¬ 
scription, are subje.ct to the Rules and 
Regulations ’as to management of the 
Fund. 

• • 

The word ' compulsory deposit ’ is 
defined in the Provident Funds Act (IX 
of 1897) and under sec. 2, sub-sec. 4, a 
‘compulsory deposit means a subscrip¬ 
tion or deposit which is not repayable 
on the demand or at the option of the 
subscriber or depositor and Includes any 
contribution which may have been credit¬ 
ed in respect of, ‘and any interest or 
ncrement which may have accrued on, 


such subscription or deposit under the 
rules of the Fund.’ 

These payments made by Galnsford, 
whether they are described under the 
Rules as voluntary or compulsory, or 
both, come within the definition given 
in sec. 2, sub-sec, 4 of the Act which I 
have just read. In my opinion, there¬ 
fore, they are governed by that Act and 
by the amending Act, namely. Act IV 
of 1903. 

It should be observed that these Acte 
do not of their own force apply to the 
Fund which is now the subject-matter 
of the present application, but a Notifi¬ 
cation was made on the 8th July 1902, 
under sec. 6 of the Provident Fun^s 
Act extending the provisions of the Act 
to the Provident Fund established by 
the Corporation of Calcutta, that is to 
say, extending it to the present Fund. 
That Act having been, extended, the 
amending Act (IV of 1903) applies, and 
by sec. 2 of that Act the compulsory 
deposits are made*‘not liable to any 
attachment under any decree or order 
of a Court in respect of any debt or 
liability Incurred by a subscriber to, or 
depositor in, any such h’und and neither 
the Official Assignee nor’ a Receiver 
appointed under Chap. XXII of the Civil 
Procedure Code shall be entitled to, or 
have any claim on any such compulsory 
deposit.' 

The effect of these Acts is in my 
opinion to prevent the Fund in the hands 
of the trustees being subject to attach¬ 
ment in respect of the debt by Galnsford 
to the person who is the Plaintiff and 
the result is, therefore, I think, this ap¬ 
plication must be allowed and the attach¬ 
ment removed. 
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I desire to add that it has been stated 
that the notificatioa which extended 
these Acts to the particular Fund In 
question was not brought to the notice 
of the Coiftt when the order for attach¬ 
ment was made. It is stated at the bar 
that a search was made but, by some 
accident, the existence of the uotihoation 
was not discovered, the consequence was 
that it was not brought to the notice 
of the Court and I have very little doubt 
that, if It had been brought to the notice 
of the Court, the order for attachment 
would never have been made. 

As it is my view that the statutes to 
which I have referred affect the Fund 
in question, it becomes unnecessary to 
discuss the questions raised by Mr, Mitter 
as to the construction of the Rules. 
The application for' an order directing 
that the sum is not liable to be attached 
must be allowed with costs. 

Mr. Bkupendiasri Ohosha, Attorney 
for the Plaintiff. 

Mr. Mani L'll Attorney for the 
Trustees of the Calcutta Municipal Cor¬ 
poration Provident Fund. 

P, R. C. Application allowed. 

[CIVIL APPELLATE JURISDICTION ] 

Aiteal from ArrELLATE Decree 
No. 155 OF 190G. 

Stei'Uen,' .1. 

Mookkrjee, J. 

190«. 

Heard, 10 and 

14, January. 

Judgment, 

17, January., 

Central Provinces Tenancy Act {XI of 
1898), secs. 46, 47— Act IX of 1883 as 
amended by Act XVII of 1889, sec. 4 ^— 
'Transfer ol poition of ocenpanvy holding — 


Unauthorised aliendtion — Ejectment — Juris¬ 
diction, want of—Qp.estion of jurisdictfon, 
when 'may be raised—Adverse possession of 
limited interest. 

WheV' statutory rights and liabilities 
have been created^ anfl jurisdiction has 
been conferred upon a Special Court for 
the investigation of matters which may 
possibly be in controversy, such jurisdic¬ 
tion is exclusive and cannot concurrently 
be e.urcised by the ordinary Court. 

Bhandi fSiNOH V. Ramadhin Roy ( 1 ) 
folloived. 

If, there is an inherent essence of 
jui isdiction, the objection as to jurisdiclion 
may be taken at any stage of the pro¬ 
ceedings and' teas allowed to be taken in 
second appeal. * 

Under the Kent Law of the Central 
Ptovinces as contained in Act IX of 188S 
as amended by Acf X71I of 1889 the 
Civil Coutts had jurisdiclion to deal with 
a suit for ejectment when a tenant having 
a non-transferable holding made analiena 
tion and parted with the possession of 
a holding. 

The light to institute a Civil suit upon 
an alienation which took place in 1802, 
icas not taken away by Act XI of 1898 
the pi ovisions of which, in this respect, 
are not tttrospcctive. ' ' 

Bee. 49 of Act IX of I 880 refers to the 
transfer of an entire holding and not to a 
portion thereof. 

Adverse possession of a limited inttrest 
though a good plea in answer to a suit 
for ejectment, is good only to the extent of 
that interest. •. 

IsHAN Chandra Mjtra v. Ramranjan 
( 13 ) followed, 

(1) 10 c. W. N. pOl: 8, c. 3 C. L. J. 

359 (1905) ' 

(13) 2 C. L, J. 135 (1605), 


IcU'iARAM SlNUU, 
Defeudant,' Appellaut, 
V. 

Nilmokey Bahida, 
PlalutifiF, Respondent. 
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This was an appeal preferred on the 
26th o£ March 1906, agalpst the decree of 
TaraChand, Esq., District Judge of Zilfah 
Sambalpur, dated the 20th of Decem¬ 
ber 1905, reversing that of Babu IJata 
Behari Ghose, Munsif o/ Ssynbalpur, dated 
the 25th of September 1905. 

The facts of the case appear from the 
judgment. 

Babu Bepin ChaT^dra Mullik for the 
Appellant. 

Babus Sciiish Chandra Chose and Ani- 
lendra Nath^ Roy Chowdhwy for the 
Kespoodeiit. 

ITie JuDOiiENT OF xnK Court was as 

• • 

follows;— 

The circumstancep, which have given 
rise to the litigation out of which this 
appeal arises, are not dia^utec^ before this 
Court. One Padman was an occupancy 
tenant lyider the Plainliff-Kespondont 
in respect of an agricultural holding in 
the district of Sambalpur. On the 17th 
March 1892, the Defoudsyit-Appollaut 
purchased from Padman the disputed 
land, which forms a portion of the occu¬ 
pancy holding, entered into occupation 
and since then has been in possession by 
cultivation. On the 15th May 1905, the 
Plalntifif comraeliced this action for reco¬ 
very of possession upon the allegation 
that the transfer did no? create any valid 
right In the Appellant and that he must 
consequently be treated as a trespasser. 
The Defendant resisted the claim on the 
grounds that the transfer had been effect¬ 
ed witif the consent of the predecessors 
of the Plaintiff, who was at that time 
the landlord, that subsequently the 
transfer had been recognised by continu¬ 
ous acceptance of rent, and that, if the 


Plaintiff was not prepared to recognise 
the validity of the transfer, his claim to 
ejectment was barred by limitation. 
The Court of first instance found that the 
transfer had not been effected with the 
consent of the then landlord but that 
there had been a subsequent"recognition 
by receipt of rent. lu this view of the 
matter, the Munsif dismissed the suit. 
Upon appeal the District Judge held that 
the landlord had not at any time received 
rent from the transferee and that con¬ 
sequently the Defendant had not acquired 
the status of a tenant. Accordingly, the 
District Judge allowed the appeal and 
made a decree for ejectment in favour of 
the Plaintiff. The Defendant has now 
appealed to this Court and, on his behalf, 
the decision of the District Judge has 
been assailed, substajitially, on two 
grounds, namely, first, that under sec. 
45, cl. 3 and soo. 47 of the Central Pro¬ 
vinces Tenancy Act of 1898, the Civil 
Court had no jurisdiction to entertain 
an action for ejectment on the ground 
that the transfer had been effected with¬ 
out the consent of the landlord, and, 
secondly, that upon the facts found, the 
claim for recovery of actual possession 
was barred by limitation. 

In support of the first branch of this 
contention, the learned vakil for the 
Appellant has contended that, as sec. 46, 
sub-sec. 3 prohibits* the transfer of an 
occupancy holding either in whole or in 
part and makes the transfer voidable at 
the instance of the landlord, the proce¬ 
dure laid down in sec. 47 for recovery of 
possession must be followed by the land¬ 
lord. This contention appears to us to 
be clearly well-founded and is supported 
by the provisions of sec, 95, which 
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shows that the jurisdiction of Civil 
Courts is barred in oases in which Re¬ 
venue officers are authorized to take cog¬ 
nizance under the Act. This is consist¬ 
ent with the elementary principle that 
whfin statutory rights and liabilities have 
been created and jurisdiction has been 
conferred upon a Special Court for the 
investigation of matters, which may pos¬ 
sibly be in controversy, such jurisdic¬ 
tion is exclusive and Cannot concurrently 
be exercised by the ordinary Courts 
[^Bhandi Singh v. Bamadhin Roy (l)j. 
The view we take of the effect of sec. 
-17 is further supported by the decisions 
of the Court of the Judicial Commis¬ 
sioner of the Central Provinces in the 
ca^es of Dayaram v, Saligtam (2), 
Chatnru v. Tulsidin (3) and Daji v. 
Morreshwar (4). ■ In answer to this argu¬ 
ment, the learned vakil for the Respon¬ 
dent contended, first, that as this ques¬ 
tion was not raised, in the Courts below, 
the point ought not to be allowed to be 
taken in this Court, and, secondly, that 
as in the case before us, the transfer in 
(Jnestion took place in 1892, the provi¬ 
sions of the Central Provinces Tenancy 
Act of 1898 have no application. The 
first hranch of this contention is mani¬ 
festly untenable. The objection taken 
relates to the jurisdiction of the Court 
and, if, as the Appellant contends, there 
was an inherent absence of jurisdiction, 
the objection may be taken at any stage 
of the proceedings. The second branch 
of the contention however must prevail. 
As already observed, the transfer, the 

(1) ]0 C. W. N. 001: s. c. 3 C. L. J. 

359 (1905). 

(■2) (1903) 16 C. r. L. U. 135. 

(3) (1904) 16 C. r. L R. 49. 

C) (1905) 1 .Nsk’. L. R. XVI. 


validity of which is impeached, took 
place in 1892. vThe Rent Law then In 
force in the Central Provinces was con¬ 
tained in Act IX of 1883 as amended by 
Act XVII of 1889. The provisions of 
sec. 43 of the .Tenancy Act of 1883 made 
a transfer of an occupancy holding void 
as against the landlord and there was 
no remedy provided by the Act for re¬ 
covery of possession through the machi¬ 
nery of the Revenue Courts. It was 
consequently held in a series of cases 
decided in the Court of the Judicial 
Commissioner of the Central Provinces 
that the Civil Courts had jurisdiction to 
deal with the matter and to entertain a 
suit for declaration, if after an attempted 
invalid alienation the tenant still conti- 
nued in occupation (as in the case of 
mortgages without possession) or to en¬ 
tertain a suit for ejectment, if the tenant 
at the time of or after alienation parted 
with possession of his holding [Ohatter 
Singh v. Ji^araiit (5) Kasiram v. Behari 

(6), Narain ,Das v. Oulah Chand (7) add 
Chandrabhan v. Deo Chand (8)]. It 
follows, cionsequeutly, that, when the 
transfer took place in 1892, the Plaintiff- 
landlord acquired a right to sue the 
Appellant in the Civil Court. Can it be 
successfully contended that this right was 
taken away by the provisions of the Ten- 

•I) 

ancy Act of 1898 2 In our opinion, the 
question must be answered in the negative. 
The change, which was made in the law - 
in this respect in 1898, was not one of pro¬ 
cedure only ; the privileges of the land¬ 
lord were materially curtailed add if we 

(5) (1889) 3 C. P. L. R. 70. 

(6) (1884) 4 C. P. L. 49. 

(7) (1884) 4'C. P. L. R. 59. 

(8) (1890) 4 C. P. L. R. 172. 
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• 

were to glveretrospeobivedperatiou to the 
new Act in this respect, the result wouid 
be to affect the substantive rights al¬ 
ready acquired, when the repeafed Act 

was in force. We must, consequently, 

• • 

h'Sld that the matter in controversy 
before us must be tested by tfie provi¬ 
sions of sec. 43 of the Tptxanc^ Act of 
1883 and not by those of sec. l7 of the 
Tenancy Act of 189?. This view is sup¬ 
ported by the decision in the case of 
Kala Tthari v. Narain (9). This con¬ 
clusion, howsver, necessarily raises the 
questioh as to the effect of sec. 43 of the 
Tenancy Aet of 1883. Th.at section 
merely declares that a transfer of an 
occupancy holding Is void as against tlie 
landlord*, unless It is made with bis con¬ 
sent. This refers oljviously to transferij 
of entire holdings. It dftea not lay down 
that a transfer of a portion only of an 
occupancy holding is void or entitles the 
landlord to exercise his rlgh.t of re-entry 
either as regards the entire bolding or 
the portion transferred. As pointed out 
in the case of Chatter Singh v. Narayan 
(5), so long as the original tenancy sub- 
slsfB, the landlord has no right to re¬ 
enter and oust the persons who are on 
the land by liceose fron! the tenant; the 
transfer may nob be binding upon the 
landlord and he may Itbt be obliged to 
recognize It, bub so long as the original 
tenancy ooat'liiTies, the landlord has clear¬ 
ly no right of re-entry, for so long as the 
tenancy intervenes, he is not brought into 
direct ^relationship with the transferee. 
The same view was taken In the oases 
of Oovinda Das v. Madho Prasad (10) 

(6) 11889) 3 C. P.*L. R. Tb 

(9) (1900) 13 C. P. i;/> R. 143. 

(10) (1888) 3 C. P. L. R. 9. 


and Tara Chand v. Shambha (11). 
Eeference may also be made to the ana¬ 
logous principle now well-settled as appli¬ 
cable to cases under the Bengal Tenancy 
Act, namely, that the sale of or parting 
with a portion of an agricuLturaV hold¬ 
ing is not a ground for forfeiture, so 
that where a tenant has transferred a 
portion of his holding but continues In 
possession of the remainder and pays 
the entire rent, neither he nor the 
transferee is liable to be ejected yKahil 
Satdar v. Chandra Nath (12)]. It was 
pointed out, however, on behalf of the 
Eespondent that, in the case befbre us, 
since the transfer by the original tenant, 
the landlord has accepted from him a 
reduced rent , but, in our opinion, this 
circumstance is ’ of no assistance to the 
Respondent, The effect of a mere sc- 
ceptance of reduced rent by the land¬ 
lord does not clearly extinguish the 
original tenancy nor does it amount 
to the creation of a new tenancy. 
We must consequently hol^ that under 
sec. 43 of the Central Provinces Ten¬ 
ancy Act of 1883 the present Plain¬ 
tiff hUs acquired no right to eject the 
Defendant from that portion of the hold¬ 
ing ^hich he purchased in 1892 and of 
which he has since that date continued 
in occupation. Tt follcfWS accordingly 
that, although the^ffrst contention of 
the Appellant,. namely, that under sec. 
47 of the Tenancy Act of 1898 the Civil 
Court has no jurisdiction to entertain 
the present suit, must be overruled, the 
Respondent successfully meets the ob¬ 
jection only upon a ground which es¬ 
tablishes that he has no cause of action 

(11) (1892) 6 C, P. L, R. 49. 

( 12 ) I, L, R. 20 Cat (1893). 
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on tho basis of which he can claim any 
relief. 

The second point taken on behalf of 
the Appellant raises the question, whe¬ 
ther the suit is barred by limitation. 
It has been found concurrently by tho 
Courts below that the Appellant entered 
into occupation in 1892 and has since 
then been in possession by cultivation 
of the land. The Courts below have, 
however, overruled the plea of limita¬ 
tion on the ground that, as tho Defend¬ 
ant pleads a tenancy, there can be 
no adverse possession and that cons9‘ 
quently the claim for recovery of ac¬ 
tual possession by ejectment of the 
Defendant is not Inrrod by limitation. 
This view is, in our opinion, erroneous 
and cannot be sunported. As was point¬ 
ed out by this Court in the case of hhan 
Chandra Mitra v. Ramranjan (13), 
possession of a limited Interest in im¬ 
moveable property may be just as much 
adverse for the purpose of barring a 
suit for the determination of that limited 
interest, as adverse possession of a com¬ 
plete interest in the property operates 
to bar a suit for the whole property ; 
but such adverse possession of a limited 
interest, though a good plea to a suit 
for ejectment, is good only to the extent 
of that interest; the nature and effect 
of possession must, depend upon the 
nature and extent of the ' rights assorted 
by the overt conduct or express declara¬ 
tion of the person relying on it; there 
can be no acquisition by adverse posses¬ 
sion of an absolute title, when nothing 
but a limited interest has been asserted. 
It is obvious therefore that, although 
the Defendant has not set up an absolute 
4 (13) 2 O..L.J. 125 (1906). 


title for the sUtuto'ry period and baa 
not consequently acquired by adverse 
possession such absolute title, he has 
yet acquired by prescription the limited 
interest which he has set up, namely, 
the interest of a tenant. It consequent¬ 
ly follows that it is too late for the 
P!aintiff<landl,ord now to seek to eject 
the Defendant as a trespasser ; his title 
to recover actual possession Is barred, 
although his title to receive rent has not 
been extinguished. The second branch 
of the contention of the Appellant must 
therefore be supported. 

The result is that this appeal must 
be allowed, tho decree of the District 
Judge reversed and that of the Court 
of first instance restored. The suit will 
|tand dismissed with costs in all the 
Courts, 

S. C. S. Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.] 

Aiteal from Order 

No. 446 OF 190G. 

Kampini, J. Syed Habibub Rasul 

Sharfuddin, J. Abul Daiz, Defendant 
1908, No. 1, Appellant, 

Heard, v. 

24, March. Ashita Mohan Ghosh 

t 

Judgment, and ors,. Plaintiffs, 

27, March Respondents. 

Partition, partial — Co-omiers, not members 
of joint family — Suit, if maintainable. 

One of the co owners of an estate sued 
the other co-owners for partition of chowki- 
dari chakran lands of one village only 
of the estate, 

Held —That the reasons against the 
partial partition cf joint family ps'operty 
did not apply to such a ease and the suit 
was maintainable. 
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Ram MoHAk Laj* v. Mui.chand ( 1 ) 
followed. 

PARBAir Charan V. Ainuudben ( 2 ) com¬ 
mented on. 

Radhakanta 9ah# v. Bipropas Roy 
(3) relied on. 

ThJa was an appeal preferred on the 
12th of November 1906, a^ains^ an order 
of A. Grodevef Ksq , District Judge of 
Zillah Birbhuin, dated th,. 4^h of August 
1906, reversing tliat -f Babu Mohesh 
Chaadr% Sen, Subordinate Judge of that 
dhtriot, dai-ed the 22ud of December 
1905 . 

The facts ot the case appear sufficient¬ 
ly fropi the jndgm'm* 

Sdhu Ram Ghan lra for the 

Appellant 

Bahu Kshfttey fitn for the ll'^a- 

pondent. 

The Judgment op the Court was as 
follows :— 

This is an appeal jgainst the judg¬ 
ment of the District Judge of Bitbhum, 
dated the 4th August 1906, and his order 
remanding the case that the partiilon 
sought for may be carried out. 

The parties are co owners of an estate. 
The Plaintiff seeks for the partition of 

the chowkidari ohakran lands of one 

• • 

village of the estate. Three of the 
Defendants do not object. The Defend¬ 
ant No. 1, the Appellant before us, does. 
It is said that the partition is sought for, 
as the lands in suit are near the resl- 
dlhoe of the Defendant No. 1 and it is 
feared that he may disturb the posses¬ 
sion of the Plaintiff in these lands. The 

(1) I L. R.*23 All. 39 (1905). 

(2) I. L. R. 7 Cal. 677 (1881). 

(3) 1 C. L. J. 40 (1904). 


defence is that there can be no partial 
partition of some of the chowkidari 
chakran lands of the estate. 

The District Judge has ^sald that, as 
the partition sought for is partition bet- 
weetl co-owners of an estate, and not 
partition betwefen members of a joint 
Hindu family of joint family property, 
the partition may take place. 

The Defendant No. 1 appeals. We con¬ 
sider that the District Judge is right. 
Most of the decisions which prohibit 
partial partition are passed in oases in 
which partition of joint family property 
was desired. There is a good reason for 
refusing partial fiartliion in such cases, 
foi partition lias the effect of breaking up 
a joint Iliiidii family. If such a family 
is disrupted. It sUinds to reason tlial 
tlio family siioiild lireak up completely 
and liie while f.iniily jiroperty should 
be divided. But ihero la no siicli reason, 
why tlie property of co-owners should 
not be partially divided, as is done in the 
case of a revenuepaying estate. For 
the reasons assigned in the case of Earn 
Mohan Lai v. Mulchnnd (1) we think 
the property in this case may be divided. 
The only case against this view is that of 
Paibatt Charan v. Ainuddeen (2). But, 
as pointed out m Radhakanta Saha 
V. Biprodas Roy (3), “ there the Plain¬ 
tiff was tiie owimr of a fractional share 
of a small •piece of land, namely, 2 drones 
in an estate which consisted of 100 drones, 
(^ae of the questions raised was whe¬ 
ther the Plaintiff was entitled to a 
partition of 2 drones. The suit was 
dismissed, namely, on the ground that 

(1) I. L. R. 28 All. 39 (190.')). 

(2) I. L. R. 7 Cal, 677 (1881). 

(3) 1 C, L. J. 40 (1904). 
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the zemindars were not made parties. 

. . . . So far, however, as we under¬ 

stand the judgment, the question was 
one of oonvouieuce and Inoonvenienue; 
and It was not laid down as a matter 
of law that a partition of a portion of 
a revenue-paying estate, when that por¬ 
tion is capable of partition without much 
inconvenience to other sharers, is ab¬ 
solutely barred by law.” The case of 
Eadhakanta Saha v. Biprodas (3) is also 
an authority for the view taken by the 
District Judge. 

We accordingly affirm the decision of 
the lower Appellate Court and dismiss 
the appeal with costs, hearing fee 3 gold 
mohurs, 

jsf. (I. Appeal disviixsed. 

[CIVIL APPELLATE JURISDICTION.] 

Api'eal from Order 
No. 22 OF 1‘J07. 

Gunga Prohad, Judg- 
Mitra, J. ment-debtor, Appellant, 

Caspkrsz, J. 

1907. Bhojo Nath Das and 

26, November. aur., D^'cree-holders, 

Respondents. 

Citil Procedure Code (Act XIV of 1882), 
sec, 58S—Restitution—liujht to apply not 
confined to parties to appeal—Rights accru¬ 
ing during litigation. 

It is not necessary that a pet'son asking 
for restitution under sec. 583, C- P. G-, 
should have been a party to the successful 
appeal, if the appeal is in efect and sub¬ 
stance in favour of such a party. 

Under see. 583, C P. C., the parties 
must be placed in the position they were 
previously in irrespective of ouy other 
1 C. L. J. 40 11W4;. 


Mohan Ghosh. 

rights accruing to Uny of the parties 
during the litigation. 

This was an appeal preferred on the 
21st of January 1907, against an order 
of J. J. Plate], Estp, District Judge of 
Zillah Cuttack, dated the 8th of Decem¬ 
ber 1906, afiirming that of P. C. Mitter, 
Esq., Subordinate Judge of Sambalpore, 
dated the 0th of June 1906. 

The materia! facts will appear from 
the judgment. 

The appeal arose out of an application 
for restitution under sec. 583, C, P. C. 
The Petitioners, Brojolal and Pltabasb, 
applied on 23r(^ March 1906 for restora¬ 
tion of certain lauds of which Gunga 
Prosad had taken delivery of possession 
in execution of a decree obtained In a suit 
Instituted on 21'ii September 1902. 
The decree was subsequently set aside 
on 19th August 1905 on appeal pre¬ 
ferred to the Judicial Commissioner of 
the Central Provinces, and hence this 
application. The»Petitioners also asked 
for mesne profits. Gunga Prosad opposed 
the application on the following grounds, 
amotigst others; 1. That Pltabash was 
no party to the appeal before the Judi¬ 
cial CommlsBloner and was therefore 
not entitled to apply. 2. That Brojo 
Nath Das had applied for restitution in 
a previous proceeding which was struck 
off after full satisfaction. 3. That Gunga 
Prosad held the land sought to be 
recovered under an aBsIgumeut dated 
7ih June 1907 from one Cbaman Mistri 
to whom on 6th January 1907, one Lal- 
dbaii as guardian of one Kauai Lai 
alleged to have been a former lessee of 
the lands had mortgaged with possesBlou 
fur 20 years, and that so long as the 
mortgage was not redeemed Gunga 
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Prosad was entitled ‘to hold the lands. 
The Appellant’s oas^ in the suit, how- 
eyer, was that Kanai Lai bad through 
his guardian relinquished his lease to his 
lessors and the Appellant had tl\{ereupon 
obtained a lease from the lessors, on 
the basis of which be instituted the 
suit against the Petitioners and Kanai 
Lai amongst others. • Both the lower 
Courts overruled the Appellant’s objec¬ 
tions, and he t&en preferred this second 
appeal. 

Babu Siva Frosanna Bhuttacharya for 
the Appelant. 

Babu Dwarka Nath Chuckerbutty Aud 
Mr. G. Sircar for the Kespq/idents. 

The “Judgment or tub Couut was as 
follows : — 

This is au appeal fiomjaii order the 
District Judge of Cuttack affirming the 
decision of the Subordinate Judge of 
Sambalpore. 

The case arose out of a proceeding In 
execution under sec. 583^ C. P. C. The 
Appellant obtained delivery of possession 
in execution of a decree in his favour. 
The decree was afterwards set aside bj 
the Judicial Commissioner of the Central 
Provinces. An application was made by 
two persons Brojo ]?rath, who is one of 
the Respondent before us, and Kanai 
Lil for restitution un3er sec, 583 of the 
Code. Kanai Lai, it appears from the 
judgment of the lower Appellate Court, 
applied for delivery of posse-ssion and 
Brojo Nath asked for refund of a certain 
Bunf of money. Brojo Nath’s application 
was allowed and Kanai Lai’s application 
was refused on the ground that be was 
not himself in poBsession of the land at 
the time the Appellant executed hla 


decree. The present application waa 
made by Brojo Nath and one Pitabash 
for restitution of possession. The decree 
of the Original Court was against both 
of them and, though Pitabash was not 
a party to the appeal before the Judicial 
Comfhissloner, the decree was in hia 
favour as well as’in favour of Brojo Nath 
and the other Defendants inasmuch as 
the Judicial Commissioner set aside the 
decree for possession passed by lower 
Court. Pitabash was, therefore, entitled 
to restitution of the property of which 
he was dispossessed by the execution of 
the decree appealed from. Sec. 583 of 
the Code, in our opinion, covers a case 
like this. It is not necessary that a 
person asking for restitution should 'be 
a party to the appeal. If the appeal is 
in efi'ect and substapee in favour of such 
a party. He is entitled to the benefits 
arising out of the decree in appeal and 
the Court may direct restitution of the 
property in execution. 

V’arious other •objections were raised 
in the lower Courts ag&inst the applica¬ 
tion for restitution made by Brojo Nath 
and Pitabash, the present Respondents. 
They were dealt with by the lower 
Appellate Court and, in oui; opinion, they 
were correctly dealt witli 

'I'ho first point taken before us is that 
Brojo Nath was not entitled to restitu¬ 
tion iuasmuch ft his application for the 
very same ‘property was once rejeoted. 
But it appears that Brojo Nath did not 
ask for re-dollvery of possession. That 
answers the first argument of the Appel¬ 
lant, 

The second argument before us is that 
possession has been delivered of the 
entire property which was actually not 
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in poseesaion of Brojo Natii and Plfabaah. 
But the first Court directed delivery of 
possession of certain properties inentioned 
in the application for execution except 
land No. 349. The lower Appellate 
Court atfirmed that finding. It is Im¬ 
material so far as the Appellant is con¬ 
cerned, to whom the plots are given back. 
We find that the delivery of possession 
of the property was directed by the first 
Court and the order of the first Court 
was merely affirmed by the lower Appel¬ 
late Court, 

The third point taken before us la that 
the Appellant was entitled to the benefit 
of the usufructuary mortgage in his 
favour and he could resist the delivery 
of'possession on bis rights ncqnirel under 
the usufructuary mortgage. Tim deli¬ 
very of possession, i*i our opinion, would 
take effect Irrespective of the usufruc¬ 
tuary mortgage and the parties to the 
litigation must' bo plaeed in the same 
position as tliey were in irrespective of 
any other right accruu'g to any of the 
parties during the litigation. We do not 
think that the question of usufructuary 
mortgage arises in tliis ease. 

For these reason.s, we dismiss the ap¬ 
peal with costs, tw'o gold mohurs. 

N. C. Apptal dunaised. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellaik Decree 
No. 1082 OF 1906. 

Kampini, J. Askaran Baid and anr , 
Sharfoddin, J. Plaintiffs, Appellants, 
1908. v. 


Heard, 3, 6 
and 7, April. 
Judgment, 

9, April 

Huudi priyahle ul 


PiYAR Bex alias Pir 
Bux and another, 
Defendants, 
Bespondonts. 

Shjfit- - yff/otinhJe FnatTu- 


ments Act {XXVI of'lSSl), xecs 30, 39, 86— 
Liability of drawer where holder agrees to 
an arfangement with acceptor for payment 
- Notice of dishonour, omission to give — 
Discharge of drawer. 

Where the acceptor of a hnndi payable 
at sight at first accepted the hundi un¬ 
conditionally, but subsequently said he 
would pay in 3 days' time and the holder 
of the hnndi agreed to this arrangement 
of which however h' did not give any 
notice to the drawer, and where the accept- 
nt having failed to pay the amount of 
the hund! within the three days the holder 
did not give notice of dishonour (ill after 
10 'days. 

Held —Thld the conduct o/ the holder 
discharged the drawer from his liability 
under the hundi accoiding to the teiifis of 
secs, SO, S9 and SO of the Negotiable 
Inst) uments Act. 

This was au appeal preferred on the 
26th of June 1906, against the decree of 
J. C. Twidell, Fsq., District Judge of 
Zillah Puruea, dated the Slst of March 
1906, affirming that of Babu Surja 
Naraiu Das, Subordinate Judge of that 
district, dated the 5th of June 1905. 

The material facts of the case as they 
appear from the judgments of the lower 

I 

Courts are as follows :— 

The Plaiutiffs were traders in cloth 
and bad money-lending business in Kia- 
sengunge. The Defendant No. 1, Plyar 
Bux, was a dealer in hides in the same 
place. The Defendant No. 2, Abdus So- 
bban, was a hide meichant of Calcutta 
and had an a^tut there. On the*3rd 
Magh 1311, B. S., the Defendant No. 1 
drew a darsani hundi for Rs. 4,000 on 
the Defendant No." 2 payable to the 
Plaintiff No. 1 at sight or on presenta- 
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tlon for consideration receiyed from tliat 
Plaintiff. The Plaintiff No. 1 ssnt the 
hundi by jioFt the same day to I is own 
agent at Calcutta with instmctions to 

pretent it to Defendant No, 2, the diawer, 

• 

and receive the amount. The agent 
accordingly presented \\‘.&\undi without 
delay and it was accepted by the*drawee. 
The drawer after acceptance ^id not 
however pay off the Awnr/i V)uf promised 
to pay within 3 dJtys. Ultimately he 
failed to pjay though demand was made 
after three dnya of the presentation. 
About a moitfh after this tlio Defendant 
No. 2 "made a part payment, but soon 
afterwards became an insolvent. The* 
Plaintiffs then bronght this suU; against 
the draw'Gn Defendant No. 1 'o recover 
the ba!.*nc 0 with interest from liim. As 
no money was at all duo to tho Dehnd- 
ant No 1 from Dcfcniant No 2, the 
Defendant No. 1 when lie drew the hundi 
upon th8 Defendant No. 2 made over 
to the Plain'iff No. 1 two bills of lading 
for consignments of liides dcsT'atched by 
Railway of tlie value of 11p.*5,G00 which 
the Plaintiff was to present to the drawer 
along with the hundi, to insure accept¬ 
ance and payment of the hundi. These 
two bills of lading were made over to 
the ^Defendant ,No. 2 .when he ficcepted 
the hundi. 

The Court of 6rst iBstaiice dismissed 
the suit and on appeal the District Judge 
upheld the decision of the lower Court. 
The District Judge in dismissing the 
appeal observed “ Tho facts seem to me 
to pu> tho Appellant into a dilemma. 
The hundi was payable "at sight,” it 
was therefore at maturity as soon as 
Abdus Sobhan accepted it. Either then 
it was foii/hwith dishonoured by non¬ 


payment and notice should have teen 
given under sec. 106 by post on the 
next, d.iy at latest or the Appellant must 
be held to have acquiesced in a qualiOad 
acceptance. In cither case the Appellant 
must fall itc.” * 

Dr. Rush Behatp Ghose, .and B'lbtts 
Uemendia Nath J'>(jendra Nmh 

Muhrjet B.ojendra Nath Chatletjee 
for the Appellants. 

Buhvi Umak ili Mukeijee aiid Joy Gopal 
Ghoshri for the ResponJeuts. 

Tho Judgment of the Court was as 
follows :— 

Tho facts of this case are .as follows;— 
The riainMff is the holder of a hundi 
payable at sight drawn by one Piar Rikch 
of Kisheiigunge in the Puriiea District 
on Abdus S ibhan, a biJebrokeriuC.il- 
cutta. Tlic hundi iwas presented to Ab- 
Jus Sjliliai), along with 2 bills of liditig 
for parcels of bides des[).itcl\od by Piar 
Baksh to Calcutta. Abdus Sobhan ac¬ 
cepted tlie hundi and promised to pay 
within 3 days. Subsequently he paid 
Rs. 1,027 out of lls. 4,000, the amount of 
tho hundi. After about a month, 'he 
became bankrupt. The date of tho Aini-ft 
was the 19th January. Notice of dis¬ 
honour was not given to Piar Baksh till 
the 29th January. Now', the Plaintiff, 
the holder of the hundi, sues Piar Baksh, 
the driMver, for the balance due to him. 
Both the lower Courts have dismissed 
the snit, on substantially the same grounds 
VIZ., (1) 'hat the notice of dishonour was 
not given in due lima and (2) that the 
drawer was disc.liarged by the holder of 
the note giving time to the acceptor to pay 
the money—an arrangement not notified 
to the drawer, nor acquiesced In by him. 
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The Plaintiff appeals and, on hla be¬ 
half, It has been urged (1) the question 
of the acceptance by Abdus Sobhan hav¬ 
ing been a qualified one was uot raised 
in the pleadings or Issues ; (2) that there 
was no' qualified acceptance as such an 
acceptance must bo in writing,; (3) that 
if the question was and could be raised, 
there was acquiescence on the part of 
the drawer and (4) that the question of 
the notice of dishonour not having been 
given in time was not raised in the issues 
or pleadings—that the notice was eiven 
in time and that the drawer was not 
prejudiced by the delay. 

We consider, however, that the deci¬ 
sions of the lower Courts are correct. 
It is clear that the acceptor at first 
accepted the hundi unconditionally In 
consideration of ihe 2 bills of lading for 
the parcels of hides attaeiied to tlie hundi. 
He subsequently said he would pay In 
3 days and did not so pay. The holder 
of the note agreed to receive the money 
in 3 days’ time, and did not give notice 
to the drawer of this arrangement and 
did nob even give him notice of dis¬ 
honour till about 10 days subsequently. 
We consider that this conduct of the 
Plaintiff according to the terms of secs. 
30, 39 and 86 of the Negotiable Instru¬ 
ments Act discharged the drawer and 
that the Plaintiff cannot now recover 
from the drawer, the Defendant No. 1. 

The pleas that the questions of the 
acceptance having been qualified and of 
the notice of dishonour not having been 
given in due time were not raised in the 
pleadings as issues are purely technical 
pleas devoid of all substance. The par¬ 
ties very welt understood the matters 
at Issue between them and they were 


sufficiently raised in the first Issue framed 
by the Subordinate Judge. The parties 
nj-usb have wel\ understood that notice 
of dishonour should liave been given 
without undue delay and, whether they 
understood it or not, this is undoubtedly 
the law. As' the District Judge has 
pointed out, the Plaintiff is on the horns 
of a dilemma. Either he did not give 
notice of dishonour in due time or he 
agreed to payment «t a subsequent date, 
of which notice was not given to the 
drawer and in which there is nothing to 
show he ever acquiesced. In either case 
the Defendant No. 1 Is relievetJ'of his 
’liability under the hundi. 

We dismiss the appeal with costs. 

Appeal disniissed. 


[CIVIL APPELLATE JURISDICTION.] 

ApI’Eals {’ROM Appellate Decrees 
Nos. 1393 AND 1683 of IQOG. 


Maclean, C. J, 
Doss, J. 

1908. 

2, April. 


1 JoQENDRA Mohan Sen 
and ors.. Plaintiffs, 
Appellants, 

V. 

Uma Nath Ouha 
and anr., Defendants, 
Respondents. 


Revenue Sale Law {Act XIof 1859), sale 
unde)'—Setting aside sale—Appropriation of 
papnents by Collector—Contract Act {IX of 
187S), secs, 59, 60. 


A revenue sale was set aside on the 
ground that there was no arrear inasmuch'' 
as the Collector ought to have appro¬ 
priated the amount sent by the owner to 
the payment of the January kist for which 
the tale was held and not to the following 
March kist. 


Whether sees. 59 and 60 of the Contract 
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Act apply to the approp^ation of lan<i 
revenue sent to the Collector discutsed. 

Ganga Bishen Singh v. Mahomed Jan 

(1) distented from. 

This was an appeal preferred on the 
8th of August 1906, against the decree 
of W, S. Coutts, Esq., District.’Judge of 
Zillah Farldpur, dated the 18th *of June 
1906, affirming that of Babu Kali Dhone 
Chatterjee, .Subordinate Judge of that 
district, dated the 14th of June 1901. 

The facts of tthe case appear from the 
judgment. 

Dr, Rath Bthary Ghose and B'lhu 
Afohtni Mohan Chakravarti for fhe Ap¬ 
pellants in N*b. 1393. 

Bahus *Jogesh Chandra Hoy, Raton 
Chand Boral and Surendra Nath Ovha 
for the Appellants In No. f683. 

Babu Nilmadhuh Bose and Dr. Pieo 
Nath Sen for the Respondents in both 
appeals. 

The Judgment of the CouRt was as 
follows ; — 

Maclean, C. J.—The only question in 
this case is whether there were any 
arrears of revenue due, which would 
•justify^ the sale which has taken place. 
This is a second appeal, and we must 
accept the facts as found •by the lower 
Appellate Court. The difficulty arose as 
to the non-payment of the January kisc 
tor the year 1899 :—the last day for 
the payment of that Aist was the 12th 
of Januai^ and it was not paid. But 
on the 27th of February 1899, a notifi¬ 
cation was issued from the office of the 
Collector in these terms ;—“ It is hereby 
notified under secs. 6 and 13 of Act IX 

(1) 10 0. W. N. 948 i 8. 0. I. L. R. 33 
Cal. 1193 (1906). 


of 1869 that if arrears of revenue men¬ 
tioned below be not paid on or before 
the 28th of March, i,e., the next latest 
day for payment of revenue, the under¬ 
mentioned , Mehals or share ,or shares 
thereof lying within .District Faridpur 
shall be sold by auction for the said 
arrears in the office of the Collector of 
the said District at 11 a.m. of the next 
sale day.” The Judge in the Court 
below finds that that notification was 
Issued—the arrear was a very petty 
sum of Re. 1-6-11 p.— some two or three 
.days before the 28th of March, The 
present Appellants, the Plaintiffs, who are 
seeking to set aside the sale, remitted 
a sum of Rs. .1 7 as. to the Collector, and 
the Collector ieccive(i it on the 28th 
’ March. He appropriatecf that sum of 
Ra. 3 7 as, to the p.iyment of the March 
kist, the last day for the payment of 
which was also the 28th March, and 
not to the payment of the small arrear 
of the January kist. The question turns 
upon whether payment of Rs. 3 7 as. 
ought to have been appropriated to the 
January kist which was lii arrear or to 
the March kist ; if to the former, there 
would have beeu no arrear to justify the 
sale. The Plaintiffs when remitting the 
money did not expressly intimate that 
the payment was to be applied to the 
discharge of the January kist. Then the 
question arises whether the circumstances 
imply that the payment was to be ap¬ 
plied to the discharge of the arrears of 
the Jauuaiy kist. I think the oiroum- 
Btanoes raise such implication. The fact 
of the above notice having beeu sent 
and having been received telling the 
Plaintlfls tha^ unless they pay the 
arrears on or before the 23.h oi March, 
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the properij would bo sold, the fact that 
they paid it so ihat ir. was received on 
that day, and with the object of its 
being received on that, day, implies that 
the Plaintifl’s intended the payment to 
be treated as made in respect of the 
January Jcist, No intention or notice 
had been given to them about the March 
kift Tiie March kist Hniouuted to about 
lls. 9 so tiiat the amount sent was snb- 
st,»nlial!y below the amount of that kUt 
and was a little- in excess of the fioiall 
arrears of the January knt. The pio- 
babiliticH appear to be greatly in favour, 
of the view that the payment was n)ade 
in lespect of the J mu tiy kmt and it 
on;.',ht to bo Ireated as paid in rospoot 
of tliat kist. Iti that view, the money 
was in tiie coffer of the Collec'-Or on the 
28 h March, the last day for payroeol ; 
and there was coiiseqnenily no defau • 
which wonlil warrant a sale. 

We have been referred to a case of 
O'ivyi Bishtn St'^gh v, Mahomed Jin (1), 
whore it was held that secs. 59 ami GO 
of the Indian Comract Act do not apply 
to transactions in relation to realisation 
of land revenue. Speaking with great 
respect,.I am doubtful as to the sound 
ness of that decision. If these secdons 
do not apply, what law does apply ? 
There is nothing specific on the subject 
111 Act XI of 1859. If secs. 59 and CO of 
the Contract Acr do not apply, we must 
fall hack upon the general law and 
practically that law Is embodied in these 
sections. 

Fur these reasons, I think the appeal 
must succeed and the sale must be set 
aside. 

(1) 10 C. W. N. 948 : 3. c. I. L. U. 33 
Cal, 1103 ;l!t06). 


The Plaintiffs are entitled to their costs 

fk 

In all the Courts. 

This judgment, ii is conceded, will 
govern App. No. 1G83 of 1906, which is 
accordingly allowed wi'h costs in all the 
Courts., 

Doss, J. —I agree. 

S. C.' S Appeal allowed. 


(CIVIL APPELLATE JURISDICTION ] 


Appeal fkom Ouder 
No. 95 OF 19(^7. 


' 

Kampini, j, 
Sbaiifuddin, j. 
1908. 

19, February 

/ 

4 

Civil Procedure 
secs. 5SS, cl. 

ordeis in passing — 


KaNI KESH/fBATI 

Kumari, 

' Appellant, 

II. 

\V. 0, MAcOaEGou, 
liespondont. 

Code (Act XIV of lS8d), 
(d'l)- -Receiver’s accounts, 
A ppcal. 


Iks lineciions which a Court gives in 
passing a lieceiva’s accounts ate not ap¬ 
pealable under cl. (iiJf) of sic. oSS of the 
Civil Ptoccdure Code. 


This was an appeal preferred on the 
13th of .March 1907, against the order 
of H. W. Scroops, E'iq., Deputy Com¬ 
missioner of Zdl ih Stiital Paigauas, 
dated the 2Gth of February 1907. 

The facts of the case are as follows ;— 
The llfspoiidtiit, AV^. 0. MacGregor 
was appoiiiied Iteceiver of the Hundfva 
INtate. An order removing the Kecelver 
was made on the 4ih July 1906, against 
which an appeal was preferred and cer¬ 
tain other proceedings were instituted 
in the Original Court, with the conse¬ 
quence that the estate was nob made 
over by the Respondent till the 24th 
Oc'ober 1906. The Appellant, on the 
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31st October 1906, applied to the Court 
of the Deputy Comaii8*bloner of OuRika 
taking certain objections against the 
accounts furnished by the Respondent. 
It was alleged, inttr alia, that the* Res¬ 
pondent should not hav^ charged against 
the estate his own salary and the* salaries 
of the subordinate staff frQm^4th July 
1906 to 24th October 1900. She also 
asked that certaiib amounts which had 
been entered in the accounts as spent 
in the due management of the estate 
should be struck off, 

Tli« learned Deputy Commissioner by 
his order, dated 26th February 1907^ 
dismissed the Appellant’s objections and 
passed the accounts as furnished by the 
Respojjdent except as to an item of 
Rs. 3,495 In regard to which he directed 
further examination. , • 

Against titis order the present appeal 
was preferred, and an application was 
also presented under sec. 622, Civil I’ro- 
cedure Code. 

Bubu L'lkshmi Narain Singh for the 
Appellant. 

Babu Joy Oopal Ohosa for the Respon¬ 
dent. 

The Jddgment of 'Ihe Court was as 
follows:— 

This appeal purport)|»to be against an 
order of the Deputy Commissioner of 
Dumka, dated the 26th f’ebruary 1907, 
in respect of certain accounts Bled before 
him by a gemUman who bad been ap¬ 
pointed ad interim receiver to a certain 
estate. This receiver has now been re¬ 
moved from' the management and has 
submitted his accounts to the Deputy 
Commissioner, who fias considered the 
accounts and given certain instructions 


with regard to them. Now the Peti¬ 
tioner, Rani Keshabati Kumari, has ap¬ 
pealed to this Court saying that she is 
not satisBed with the order passed by 
the Deputy Commissioner on the 26th 
Februaay 1907. 

A preliminary objection has been taken 
by the Respondent to the hearing of the 
appeal, namely, that no appeal lies. Th* 
pleader for the would-be-Appellant main¬ 
tains that the order of the Deputy 
Commissioner is appealable, under cl. (24) 
to sec. 588, C. P. C. Cl. (24) of the sec¬ 
tion gives an appeal against orders under 
sec. 503, C. P. C. Now, the orders 
which appear to be appealable under sec. 
503 are of four classes, firtt, orders ap • 
pointing a receiver; secondly, orders re¬ 
moving a person in whose possession or 
custody the property may be from the 
possession or custody thereof; thirdly, 
orders committing property, to the cus¬ 
tody or management of a receiver and ; 
fourthly, orders granting to such receiver 
siicli fee or commissibn on.tbe rents and 
profits of the property by way of com¬ 
mission as the Court thinks fit. 

The learned pleader for the Appellant 
centends that the order which the Deputy 
Commissioner has passed comes under 
cl. {i) of sec. 503. But cl. (/) of sec. 
503 occurs in that part of the section 
which enumerates tjie receiver’s liabilities, 
and it does npt, it seems to us, contem¬ 
plate the passing of any orders by the 
Court. This clause says that “every 
receiver so appointed shall pass his ac¬ 
counts at such periods and in such form 
as the Court directs. No doubt, in pas¬ 
sing the receiver’s accounts the Court 
may have to give certain directions, but 
it does not appear to us that these 


82 
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dlreotlons are subject to an appeal to this 
Court under seo. 688, cl. (24), C. P. C. 

We, therefore, dismiss this appeal with 
costs, which we assess at Rs. 250. 

The application under seo. 622, C. P, 
C., filed on the 14th March 1907,. is also 
dismissed. 

N. G. Appeal dimimd. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Order 
No. 49 OF 1907. 

Mitra, J, Pdndit Lachmi 

Cabpbrsz, J. Narayan, Decree-holder, 
1908. Appellant, 

Heard, 30 and v. 

31, March. Sheikh Mazhar Has-san, 
Judgment, I Judgment debtor, 

23, April./ Respondent. 

Mesne profits— Assessment — Zer.'iit land — 
Possession before Uespass, character of — 
sessment upon produce —Net produce to hr 
considered—Customary and competition rent. 

Dispossession of propt ietoi *s zerait land 
Principles for assessing mesne profits dis¬ 
cussed. 

The character of possession before tres¬ 
pass should be ascertained^ because such 
possession is a fair index of intention as 
to the mode of occupation if there were no 
trespass. 

The character of the land and its use 
for a long series of gews indicating that 
the Plaintiffs if he had been' in possession, 
would have used the land for cultivating 
it himself with ordinary food crops, 

Held —That mesne pi ofits should be as 
sessed on the basis of pioduce and not lent. 

If the Defendant used the. land to suit 
his own fancy, if he did not use it in 
th« most advantageous way, if he looh 


the risk of cultivating .it with indigo on 
the fhance of gett^g high profits by manu¬ 
facturing indigo or if he adopted the more 
comfortable use of the land by letting it 
to teihants, and was satisfied with a com¬ 
paratively small income, the Plaintiff 
ought not' to be loser thereby. He must 

not suffer for the indolent or speculative 
« 

conduct of <L trespasser. 

Ijatjlla Bhdyan v; Chandra Mohan 
Banbrjbb (1), Gopal Chandra v. Bhdban 
Mohan (4), Sor.ia Pebshad v. Reid (2), 
Laiji Sahay V. Walker (3) referred to. 

The difficulties of ascertaining 'mesne 
profits on the basis of produce adverted to. 

The net' and not the gross produce is 
the tiue measure of damages. ' 

• J 

The resultant net produce after taking 
itilo account, the costs of production and 
iheiisksof the agriculturist differs very 
little fiom competition oriackiert. As¬ 
suming complete ft cedom of competition, 
the rent paid by a tenant at will would 
ptactirilly coincide with the whole net 
produce of any given piece of land. 

Customary rents paid by most of the 
raijats in a village tends to keep down 
the rent of zerait lands. 

This was an appeal preferred on the 
7th of February 1807, against an order 
of Babu Rajendra Nath Dutta, Subor¬ 
dinate Judge, 2nd Court at Chapra, dated 
the 10th of September 1906. 

The facts of the case material to this 
report will appear from the judgment. 

Dr. Rash Behary Ohose and' Babu 

(1) 12 C. W. N. 285: B. c. 7 G. L. J. 

197 (1907). 

(2) 0 C. VV. N. 409 (1902). 

(3J 6 C. W. n! 732 (1002). 

(4) I. L. R. 80 Cal. 638 (1003). 
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Lachmi Narayan.Singh lor the Appellant. 

Moulvi Sytd Shamtul Huda and M&ulvi 
Mahomed Tahir for the ReBpondent. 

The Judgment op the Court was as 
follows :— * • 

The Plaintiff-Appellant obtained, on 
the 29th July 1902, a decree against 
the Defendant-Respondent far recovery 
of possession of 69 laighas and 15 cattabs 
of land in Mahal Tier as maltk’s :ierait 
or proprietor’s private land with mesne 
proBts. The claim for mesne profits oo- 
vered,from the 16th February 1898 to 
the date of the institution of the sulb, 
t.r., the 30th Japuary, 1901, and from 
the date of the institution of the suit to 
the date of delivery of possession, namely, 
the Slst May 1901. The decree directed 
that mesne profits stipuld ‘be ascertam- 
ed in the. execution proceedings. The 
land w'xs not only malik’s zerait but it 
was alleged to have been in the khas 
or direct possession of the Defendant 
himself and the decree directed delivery 
of khas possession by dispoBseBsing the 
Defendant. The Defendant appealed to 
this Court from the decree of the lower 
Court. On the 10th March 1905, this 
Court affirmed the c[eoree of the lower 
Court. Possession, however, had, in the 
meantime, been taken, as we have said, 
on the Slat May 1904. 

There is no dispute as to the amount 
of mesne profits for the years 1305 to 
1307, F. S. The Plaintiff’s claim for 
these ^ears was based on rentals which 
were realisable from raiyats to whom he 
had let out the laud, but be 'alleged 
that the leases to the raiyats expired 
with the year 1307 V. S. and be was 
entitled to khas posBesslon from 1308 


F. S. ; and that, therefore, be was en¬ 
titled to damages from 1308 to Bysack 
1311 F. S., the measure of which should 
be the actual price of the produce less 
the necessary costs of cultivation. On 
the application of the Plaintiff, the lower 
Court appointed a Commissioner to ascer¬ 
tain the amount of mesne profits by 
means of an investigation at the spot, 
and the Commissioner found, after au 
elaborate Investigation, that the total 
amount of mesne profits calculated on the 
basis of rent for the earlier period and 
on the basis of produce for the later 
period, with Interest at 12 per cent, 
per annum, would be Rs. 1-2805-6 5. 
The Defendant, however, contended that 
mesne profits should be assessed on the 
basis of rental for the entire period. On 
a rental-basis, the amount with interest 
was found to be Rs. 3,192-12-6 and that 
is the amount which lower Court baa 
allowed with costs and subsequent in¬ 
terest at 6 per cent, per annum. 

The appeal of thJ Plajntlff and the 
cross-appeal of the Defendant have re¬ 
opened the entire case before us, but it 
is not necessary to dwell upon the slender 
argument in support of the cross-appeal. 
The main contentions raised before us 
are based on the rival principles of cal¬ 
culation for the years 1308 to 1311 
F. S., namely, whether the mesne profits 
should be calculated on the rental or 
produce basis 1 

The dispute as to the facts bearing 
on the question of principle of assess¬ 
ment relates to the mode of enjoyment 
by the Defendant during the later period. 
The Plaintiff attempted to make out 
by evidence that the Defendant was, 
throughout the period, in khas pOBsei* 
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aiol), cultivating the land, and reaping 
ordinary country crops ; while the Defend¬ 
ant asserted that, during the years 1.308 
and 1309 F. S., he cultivated the lands 
with indigo for his Trikalpore factory 
and that he was a loser by such culti¬ 
vation as the price of indigo went down 
owing to a well known cause, and that, 
during the last two years, be let out 
the land to raipats on money rent. The 
lower Court has held that the Defend¬ 
ant and his witnesses have given the 
facts correctly. It has found that the 
Defendant did cultivate the lands with 
Indigo in 1308 and 1309 F. S, and was 
a loser by that cultivation, and that, 
in the following years, he let out the 
lands on money rent. The Commissioner, 
however, had come to a dlffeient conclu¬ 
sion. The oral evidence adduced before 
the Commissioner was highly conflicting 
because the witnesses of each party 
supported Its own case. The Commis¬ 
sioner himself hesitated as to the weight 
to be attached to such conflicting tes¬ 
timony but the scales, in his estimate, 
turned in favour of the Plaintiff on ac¬ 
count of a statement, or detailed aocount 
of produce, filed by the Defendant him¬ 
self with bis petition of objection. That 
statement, however, was not a part of 
the .petition and it does not contain any 
direct or unequivocal admission that the 
lands were sown with ordinary crops 
during 1308 and 1309 We therefore 
are not disposed to place much reliance 
on this statement. On the other band, 
the land had been used for a long series 
of yaare for indigo cultivation. It was 
so used from 1291 to 1297 and again 


from 1298 to 1304 periods during which 
the;factory held It on lease 


with the rest of' the lands of Mahal 
Tier.! The factory did not stop work 
during 1308 and 1309. The Defend¬ 
ant sold indigo In those years through 
the Calcutta indigo-brokers, Messrs. 
Thomas & Co. Toe discovery of synthetic 
indigo dye in Europe could not, in the 
years previous to 1308, lead to any neces¬ 
sary inference of a permanent decline 
in the price of Bengal indigo, and it Is 
more probable that the Defendant used 
the land for indigo cultivation for sup¬ 
plying his factory with materials for 
manufacturing indigo. The evidence to 
show that the indigo despatched by 
the Defendant to the market of Messrs. 
Thomas Jc Co., was partly Indigo from 
the land in suit is no doubt nqf. very 
complete, but the probabilities are in 
favour of th'd view that the Defendant 
did nob allow the land to gc out of in¬ 
digo cultivation as long as be bae! occu¬ 
pation of it and as long as he continued 
to work for the factory at Trikalpore. 
The land wat, in fact, indigo land for 
mearly twenty years. The Plaintiff is 
now in possession of the village and it 
is easy for him to produce a number of 
iatyati to support bis case whereas the 
Defendant labours, under the disadvan¬ 
tage wbiob dispossession always brings 
with It. Welgbpig, therefore, the entire 
evidence, we come to the same conoiu- 
sion as the lower Court with respect to 
the years 1308 and 1309. The Defend¬ 
ant was undoubtedly a loser by his in¬ 
digo cultivation in these years. 

The fiuding of the lower Court as to 
the next period, i.«., 1310 and 1311, 
is not equally sound. The evidenoe is 
as confliotlng as that adduced with regard 
to the previous period. The Defendant 
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admittedly had ceased to cultivate and 
mauufacture indigo and a decree for pos¬ 
session had alrea^Iy been passed against 
him in favour of the Plaintiff. There 
was no reason why, unlike other Indigo 
planters, he would ^ivd up khns posses¬ 
sion. The probabilities are against his 
case of letting out the land on money 
rent. The lower Court has nift analysed 
this evidence on this point and we are 
disposed to agree with the Commissioner 
In his estimate of the oral evidence. 
No leases or kibuliyat have been pro¬ 
duced* to support the Defendant’s case 
of occupation by tenants. The tenants 
examined do not ^ven produce ^heir rent 
receipts. ^In our opinion, therefore, the 
Defendant was in khx$ possession during 
the years 1310 and 1311 and himself 
used the land for the oiytivatlon of ordi¬ 
nary country crops. 

But in the view of the law that we 
are disposed to take, it makes no differ¬ 
ence whether the Defendant cultivated 
the land with indigo in 1398 and 1309 
and raised other crops during the last 
two years, when the laud was in khas 
cultivation, or whether money rent was 
obtained therefrom during the second 
period. The Igmd la tzerait or proprie¬ 
tor’s private land. It must have been 
used as such before 1391, F. S., when 
the Trikalpore factory took a lease of 
it. We must assume that it was culti¬ 
vated by the proprietor himself for rais¬ 
ing ordinary country crops. From 1291 
to 13(^4, F. S, it was cultivated by the 
lease-holders themselves and was nob 
treated as raiyati land. The ‘cultiva¬ 
tion with indigo in 1305 to 1309, F. S., 
is not inoonsistant wlt\i the same infer¬ 
ence. Moreover, the Plaintiff has been 


in direct occupation, since be took pos¬ 
session ill execution of bis decree and 
be too has been cultivating tbs land 
with ordinary crops. The character of 
the land and Its use for a long aeries of 
years. Including the use since 1311, F. S., 
can lead to one conclusion only, that the 
Plaintiff if he had been in possession 
would have used the land for cultivating 
it himself with ordinary food crops. 
He is not au indigo-planter and would 
nob have cultivated indigo. It is un¬ 
doubtedly more profitable to cultivate 
ones own land than allow raiyats to be 
ill occupation on payment of customary 
rent. The fact that the Plaintiff gave 
leases to tenants for three years from 
1305 t) 1307, F S., during the time of 
dispossession by the Defendant, cannot 
weaken the inference that the Plaintiff, 
if he had been In possession would have 
used the land as lir or ztrait^ by cultivat¬ 
ing it himself. The intention of the 
Plaintiff must be presumed. He is the 
potential cultivator -according to the 
principle expounded in the case of //a- 
tuUah Bhuyan v. Chindra Mohan Baner- 
jet (1). If. the Defendant used the land 
to suit his own fancy, if he did not use 
it in the most advantageous way, if he 
took the risk of cultivating it with In¬ 
digo on the chance of getting high pro¬ 
fits by manufacturing indigo, or If be 
adopted the .more comfortable use of 
land by letting it to tenants and was 
satisfied with a comparatively small in¬ 
come, the Plaintiff ought not to be a 
loser thereby. He must not suffer for 
the indolent or speculative conduct of 
a trespasser. Surja Perthad v. Reid 

(1) 12 0. W. N. 285 : s. o. 7 C. L. J. 

197 (1907). 
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(2) and Lnlji Sahay v. Walker (3) re¬ 
lied on by the lower Court do not lay 
down a different rule. The character 
of the pofiseesion before trespass by the 
Defendant should be ascertained to arrive 
at the true measure of damages, ‘because 
such possession is a’ fair index of inten¬ 
tion as to the mode of occupation if 
there were no trespass. Oopal Chandra 
V. Bhoohnn Mohan (4), lays down the 
same principle of ascertaining the inten¬ 
tion of the true owner and the poten¬ 
tial position be occupies. In Ijatullah 
V. Chandra Mohan (1), we held that as 
regards znait land, mesne protits should 
be assessed on the basis of produce and 
not on the basis of rent. The present 
Is a parallel case and we see no reason 
to lay down a different rule, Wo are, 
therefore, of opinion, that the principle 
of assessment of damages adopted by the 
lower Court is erroneous. It should not 
have assessed damages on a rental basis. 

The next question is one of fact, what 
Is the amount, pay<4ble by the Defend¬ 
ant to the Plaintiff for the years 1308 
to 1311, F. S., damages being calculated 
on the basis of produce 1 The judgment 
of the lower Court has not discussed this 
question, and we do not get any assist¬ 
ance from it. The parties adduced no 
evidence in Court, and we have to fall 
back on the report of the Commissioner 
and the evidence given before him. We 
may note that the parties have not ex¬ 
pressed any desire to adduce further evi¬ 
dence. 

The difficulty of ascertaining mesne 

(1) 1*2 C. W. N. 285 : s. c. 7 0. L. J. 

197 11907 ) 

( 2 ) 6 C. W N. 409 (ir02). 

(S) 6 C. VV. N. 732 (1P02) 

' U) I- L. K, 80 Cal. £36 (1903) 


profits on the basis of produce is always 
great. The elements of uncertainty, the 
unknown quantities, are many. The 
gross produce tnust first be ascertained 
and then its market value. The exact 
quantity of grain Which a piece of land 
has produced in any particular year Is 
a matter of primary importance but evi¬ 
dence of a precise and reliable character 
is generally wanting.., To discover the 
average of a number of years is a still 
more complex problem, specially In India 
where cultivation is greatly dependent 
on meteorological phenomena and not so 
much on science as in other countries. 
The price ^ of the prodqce is also a vary¬ 
ing factor—the oscillations in this res¬ 
pect being attributable to the law of 
demand and supply, to the distance from 
markets or iradq, centres and to other 
possible causes, though, as regards any 
particular locality, the variatiors may 
be ascertainable without much difficulty 
until new means of transit come into 
existence. . 

But it is not sufficient to ascertain 
merely the gross produce or its money 
value. The net produce is the true 
measure of damages. From the gross 
produce all the expenses of cultivation 
must be deducted to find the neb pro¬ 
duce. A certaia r^um* must also be de¬ 
ducted on account of the application of 
capital and labour, and the cost of 
superintendence must have a certain " 
pecuniary value. The true measure of 
damages must be net produce obtain¬ 
ed by deducting the cost of raising the 
produce'from the market value of the 
production. We should, also, take Into 
consideration the risks of the agricul¬ 
turist and hia bate means of subsistence. 
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If all these items are ta be matters for 
oaloulation In asoertafning mesne pi^fits 
on produce-basis, the resultant profit 
differs very little from competition, or 
rack rent. Assuming complete freedom 
of competition, the* rei!t paid by a ten¬ 
ant-at-will would practically cohiblde with 

the whole net produce of any given 

• • ® 

piece of land. • 

If the rent viete customary, and nob 
competitive, it would not be a practical 
test for aseertalning the net produce. In 
India, custom generally controls rent, and 
competition rent, defined by writers on 
political economy. Is the exception. In 
Thakurani Dose^ v. Bisheshai Mookerjee 
(5), the majority of the Judges accept¬ 
ed th^ theory of a customary rent as 
prevailing in India. They held that the 
customary of pergana fate »hould be tfie 
true basis,of ascerfainment of rent in 
India. The theory adopted in India is 
“all that is not comprehended in the 
wages of labour and profit of the tnit/a($' 
stock is not the landliolderai rent.” 

Nevertheless the question arises whe¬ 
ther the rent actually paid by a tenant- 
at-will for occupation of zerait land under 
a recent settlement may not be the best 

and easiest means of discovering the 

• * 

net° produce. In ThnUxirnnee Dim v. 
Bisheswar Mukerjee (fj)^the Court had to 
consider the case of occupany laipats 
who, in the majority of cases, I>ad ac¬ 
quired the status of khudhuht laiynts 
and were entitled to hold land at cus¬ 
tomary rates. The causes of aberration 
from true competition rents are many 
and undefinable, but in - moderit times, 
competition must, even in India, Influ- 

(5) 3 W. R. (Act’x) 29 : a. c B. L. R. 

(F. B.) 202 (1865). 


ence rent when there are no statutory or 
customary rights lu operation. A rniyai 
holding at fixed rate or an occupancy 
raxyat or even a non-occupancy raiyat 
created by the Bengal Tenancy *Act may, 
in certain sense, become a, co-proprietor 
of the soil, but tenant at-will or a 
tenant whose occupation may be termi¬ 
nated at the end of any agricultural year 
can hardly be said to possess an Interest 
in land. Tnore is nothing to bar a pro¬ 
prietor from letting out his private land 
at the highest available competition rent, 
and we may assume that when he does 
allow a tenant to occupy it, he stipulates 
for the payment of competition rent (and 
not customary rent) although that may, 
not strictly be the neb produce of land. 
A margin of profit to the tenant for his 
subsistence must be * conceded In the 
fixing of bis rent, as it is undeniable 
tliat tlio ousUMiMry rents paid by most 
of llie xaxyrtts in a village must keep 
down the rents of zexait lands also. 

In the present case,* the .Plaintiff him¬ 
self let out the land at Rs. 5 a bigha 
and tills is some evidence as to what the 
ordinary rate is and it might be taken to 
be the competition rate of rents practi¬ 
cally equivalent to the net ’ produce of 
land. The Plaintiff, however, was then 
out of possession. If a proprietor, who 
has been in direct jiossession of his pri 
vate land and. knows what average net 
produco it yields, leases it to a tenant, 
reserving the right, as he has a right by 
law, toreonlerat the end of the agri¬ 
cultural year, we may fairly assume that 
the rent is a rack-rent and equivalent sa 
nearly as may be, to net produce. If the 
proprietor was not in direct possession 
before such a lease, and bad no special 
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knowledge of the net produce, an allow¬ 
ance may be made In bia favour. An 
allowance may, also, be made for the 
re-actiouary e6feot which the prevalence of 
customary rent haa on rent which would 
otherwise be .the full competition rent. 
That is to say, the pecuniary loss arising 
from the effect of the prevailing rate 
paid by khudkasht raiyah may be added 
so as to arrive at true competition rent 
or net produce. In the present case, 
we have the fact of letting at Rs. 5 a 
bigha and the further fact that the Plain¬ 
tiff valued the land at Us. 80 a bigha in 
the plaint thus assuming the profit per 
bigha at Rs. 4, the ordinary market price 
being 20 years’ purchase, 


Although, theoretically, there should 
be an exact coincidence between com 
petition rent and the value of net pro¬ 
duce, the divergence in the present ca^e 
will be very, great, if the conclusions 
arrived at in the Commissiouer’s report 
be correct. There ought not to be such 
a divergence, if, as we have held, the 
rent paid was not customary. The figures 
given by the Commissioner as to quan¬ 
tities of produce and the cost of pro 
ductlon appear to us to be inaccurate. 
They are, respectively, overestimated 
and under estimated. It is in evidence 
and‘Is an undeniable fact that the znaxt 
lands in Tier were assessed in the leases 
to the Trikalpore Factory, at Rs.4 per 
bigha as rent and the Plaintiff conse¬ 
quently valued each bigha at Rs. 80. 
We have no doubt, therefore, that the 
figures showing the net produce as given 
in the Commissioner’s report are highly 
exaggerated and we cannot accept them. 

How then are we to assess the mesne 



We do not think it de8lrBl?l8 to 


send the case bacit. The parties already 
incurred heavy costs in the investigation 
and the case itself has been long pend¬ 
ing. - We do not also expect that any 
further evidence of a reliable character 
would be available, if we were to remand 
the case for another enquiry by the lower 
Court. Materials for determining the 
net produce,' or what would be the true 
competition rent, must Inevitably be 
meagre or unsatisfactory. We do not 
therefore think any useful purpose would 
be served by a remand. We think it 
desirable to come to our own conolivslons 
Oil the materials in record. 

Thirty-three and a thi'd per cent. ap» 
pears to us to be a fair margin for the 
risk and profit reserved to the tenants 
who took leases from the Plaintiff from 
1305 to 1307 at Rs. 5 per bigha. We 
do not think the Plaintiff settled the 
: rait land by giving up more than 33J 
per centum out of the net produce. 
He might have conceded less, but the De¬ 
fendant is a wrong-door and every pre¬ 
sumption should be made against him. 
As it is, the result, we arrive at, is less 
than one-half of that calculated with so 
much wealth of detail by the Commis¬ 
sioner, the ratio being |th. 

We are, therefore, of opinion that the 
basis of the award made by the Court 
below should be increased by one-third 
and the decree modified accordingly. 
The rate of interest at 12 per cent, per' 
mensem will stand. 

As regards costs, the Defendants s^bould 
pay the entire cost of the investigation 
by the ‘Commissioner and of the trial by 
the lower Court. We make no order as 
to costs of this Court 

ptcitt varitd, 
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We invite attention to the case op Bule$tvar 
Bagaiti v. Bhagarnthi Dan, reported atp. 657 of this 
number. The question wss whether under see. 3 
of 28 and 29 Viet. C. 15, the Governor General in 
Council had the authority to extend the jurisdic¬ 
tion of the Calcutta High Court to the newly added 


district/of Sambulpore which they purported to do 
by a proclamation,dated the Ist of September 1905. 
Sir Courtenay II herb in a note at p. 247 of his book 
on the Government of India expresses his opinion 
that the statute only authorises the transfer of terri¬ 
tory from the jurisdiction of one chartered High 
Court to that of another, but not of territory which 
was not included within the jurisdiction of a chartered 
High Cijurt to the jurisdiction of a chartered High 
Court. It appears that the attention of the Govern¬ 
ment of India was not drawn to this note till after 
the proclamation. The High Court, has, however, 
hold that Sir Courtenay Ilbert’s interpretation of 
the section is notoorret, and that that section plainly 
contemplates the extension of the jurisdiction of 
a chartered High Court to such places as were never 
within the jurisdiction of any of the Chartered 
High Courts. Their ^Lordships cite In support of 
their decision the opinion of Sir Henry Maine, 


In the case of Amhiti Protap Singh v. Dwarka 
Prafa'l, reported at p 95, I L. R. 30 All, a Divi¬ 
sional Bench of the Allahabad High Court (Stanley, 
C. J., and Burkitt, J.) has extended the dootrlue of 
hs pendens in the light of the recent Privy Connell 
decision in the case of Fuiyaz Hvssain Khan v, Prag 
Narain, I. L. R. 29 All. 339 : 3 c. 11 C. W. N. 561, 
in which their Lordships of the Privy Council held 
that the doctrine of lis pendens becomes applicable 
even before* the issue of summons if the suit filed 
is contentious in Its origin and nature. Their Lord¬ 
ships observed that where a suit is contentious In 
its nature and origin, it is not necessary that the sum¬ 
mons should have been served In the suit In order 
to make it " contentious ” within the meaning of 
sec. 52 of the Transfer of Property Act. 

In the fre^nt case the Plaintiff applied to 
sue in forma pauperis making a certain person K 
one of the Defendants. While that application of 
the Plaintiff was pending, the Defendant transferred 
part <if the property which would have been the 
subject matter of the pauper suit. The Allahabad 
High Court held that this transfer was Invalid under 
the provisions of sec. 52 of the Transfer of Property 
Act. It was contended on behalf of the transferor 
that until the application for leave to sue In foima 
pauperis had been granted, there was no suit pending 
within the meaning of sec. 52, so the doctrine of 
Hi ptndtm did not apply. 
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Thbib Lordships held " It appears to ds that 
80 so'on as the Defendant died his application for 
leave to sue, there was a contentious suit or at 
least a contentious proceeding pending within the 
meaning of the section and It Is clear that that 
suit or proceeding was at the time being actively 
prosecuted." Having regard to the principle on 
which the doctrine of Us pendens Is based this 
decision may be open to exception. The principle, 
on which the doctrine Is upheld Is stated by Turner, 
L. J., in Bellamy v. Sabine, 1 Deg. i J. 566* to be 
“that It would plainly be impossible that any 
action or suit could be brought to a successful termi¬ 
nation if alienations pendente lite were allowed to 
prevail. The Plaintiff would be liable to be defeat¬ 
ed In every case by the Defendants alienating before 
judgment or decree, and would be driven to com¬ 
mence his proceedings de novo subject again to be 
defeated by the same course of proceedings.” 


If in this case the transferor (t e., K who was 
made a Defendant In the pauper suit for the institution 
of which the application was made) did not know if 
such an'aprplication having been made, the principle, 
as stated above, may not apply. But when we see 
that In the Privy Council decision their Lordships 
held that the doctrine of Ih pendens would apply 
even before the Defendan^, who made the transfer 
pendente hie, got the summons, that is to say, was 
aware of the institution, of tlie suit, it stands to 
reason that the doctrine would also be applicabh' 
even if K made the transfer before he wins aware i f 
the filing of the application for leave to sue In 
forma pauperis. 


One question mav however arise for considsra- 
tion. .Suppose after an application for permission to 
sue in ^ma pauperis has lieeii made the property 
Is transferred and after the transfer the applica¬ 
tion is rejected and* subsequently the applicant 
institutes a suit on a full court-fee. What will 
become of this transfer ? If the transfer were 
made during the period intervening between the 
rejection of the application ant^ the institution of 
the suit on full court-fee, It would not be 

obnoxious to the provisions of sec 52. But 

should the doctrine of Hs pendens apply to a 
transfer made bond fidf during the pendency of 
an abortive appplicUlon lor leave to sue in forma 
pauperis'! In the parilcular case under notice 
there were ample reasons for bolding that the 

transfer by K was not made bond fide. But the 

decision of the'r Lordships does not seem to be res¬ 
tricted to tht. paitlcular facts of the case, nor Is it 
In any way qualified by actual ' r constructive notice 
or mala jides or hond jMes of the parties to the 
transfer pendente lite. vfith respect to this decision 
we can only say that in sec. 62 of the Transfer of 


Property Aot there is no provision made for the 
protection of innocent transferees without notice as 
Is done by the, English law. It Is therefore not 
desirable that there should be an undue extension 
of the doctrine. i We think that some provisions 
ongfit to be made In our law to relieve the hardship 
whioh sometimes results to iiinooent transferees pen¬ 
dente lite similar to those contained in the Victorian 
Statute of 1859 (2 and 3 Vlot., C. 11). 


- t 

The case op Spiers v. Hunt and the case of 
Wilson v.fornby, reported respectively at pp, 720 
aud 729 oi (1'908) 1 K. B., aflfords two illustrations 
of contract opposed to public policy. In the former 
case a man who wafe married to a woman older 
in age and who was suffering from serious Illness, 
promised to marry another woman after the death 
of his wife. The second woman knew that the 
man bad a wife living. OiP the death of the wife, 
the man refused to perform his oonFract of marriage, 
on which an action was brought for breach of 
promise of marriage. The other case was similar 
with only'this difference that the wife was not 
suffering from any illness, both the cases it 
was held that the contracts wer^ illegal being op¬ 
posed to public policy. 


PniLLIMOBE, J., OHSEUVED “ 6pON CONSIiTeRATION I 
have curno to tlic conclusion Sfiat in general such 
a contr.tct as tliis is against public policy and morals 
and not to Itp enforced. It Is, In iny opinion, within 
the language of Sir George Jesse! In Printing arid 
Numerical Efoisteting Co. v, Simpson, L. R. 19 Eq. 
462 at p. 465, a contract which will induce one 
nf the parties to do something against the general 
lilies of morality or, as it is expressed by Lawrence, 
C. J., of Illinois, in the American case of Paddock 
V. Robinson, to hold it valid would be to introduce 
into social life a dangerous and Immoral principle, 
ic, , . . The 'tendency of such p, oont/aot is to 
make the husband in thought, if not in deed, un¬ 
faithful to his jyfe. In certain cases it might even 
lead to crime,” 


In the case of Wilson v, Cornby VaughaS 
Williams, L. J., observed " It is sufficient to say 
that this is obviously a contract whioh a husband 
in his wife’s life time could not enter Into without 
being disloyal to his wife. When the Plaintiff’s 
counsel*, during* the argument, in mitigation I think 
of the husband’s conduct, adverted to the fact that 
at the time whan the contract was made, the 
husband and the Plaintiff both thought that the 
wife was going to die soon, 1 could not help feeling 
that such a contract as this might make the wish the 
father to the thought. But, however, that may be, 
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It Is a contract against public policy as tending to 
make the husband disregard the acknowledged rules 
of morality as to married life and therefore cannot 
be enforced.” 


The principles on which these two decisions 
are based may not be applicable to people among 
whom polygamy is allowable. But still it <might 
be said that amongst them, thpugh a man may 
marry more than one wife, his contract to marry a 
second wife during the life-time of the 'first wife, 
may be opposed to public policy and therefore cannot 
be enforced. There can be no doubt tilat such a 
contract is not specifically enforceable an^ it is doubt¬ 
ful whether any damages should be awarded for 
breach of promise in such cases. 


In the case of G'eperaf Bill Posting Company 
Ld. V. Atkinson [(1908) 1 Ch., p. 551] the question 
arose whether a restrictive covenant by a ser¬ 
vant not to engage in any particular business 
within a particular area during a particular period 
is of any effect after be was dismissed without 
notice before the completion of the period of stipu¬ 
lated service bul for which he recovered as damages 
the salary for the full period of notice stipulated 
for in the contract and costs. , The* facts of ’the 
case are, that the contract of service provided that 
the master would not dismiss the servant with¬ 
out giving 12 mbnths’ previous notice, and on the 
part of the servant that he would not leave the 
service without giving 12 months’ notice and also that 
so long he would be in the service, or within 2 years 
after bis engagements with bis master had ceased, 
he would not engage himself In a similar business 
within a radius of fifty miles from the place of 
business of the master. After a few months’ service, 
the master dismissed the servant without giving 
him 12 months' notice. The servant then brought 
a suit, against the master for damages for breach 
of contract and recovered a sum which represent¬ 
ed the income that the servant would have 
derived had he got 12-months’iprevious notice in 
conformity with the contract and the costs of the 
suit, The dismissed servant then commenced a 
business within fifty miles of his former master’s 
place of business in contravention of his stipula¬ 
tion In the contract of service. The master then 
brought an action for Injunction and damages against 
the Defendant, 'the ex-servant, The Court of first 
instance decreed Plaintiff’s suit, but on appeal this 
judgment was reversed. 


The BBASoNS for the JUDGliraT (Oeneral Posting 
Company, Limited v. Atkinson (1908) 1 Ch., p. 537) 
are stated In these words:—“ But when once you 
get a complete and total repudiation by the em¬ 
ployer, nob merely a breach of some of the obliga¬ 


tions on his part, but a complete and total repudiation 
of everything that was to be done by him, 'surely 
that is a wrongful repudiation of the contract which 
the servant is entitled to accept, and from thence¬ 
forward he is free from every part of the contract 
whether it be the obligation to obey the master’s 
orders and to do bis duty under the contract, or 
the obligation to observe the covenant in clause 9. 
On principle, therefore, it seems to me that this is 
a case In which it is Impossible for the Plaintiff 
either to get any relief of an equitable nature or to 
maintain a claim’ for damages, because the contract 
has been repudiated by one party and the repu¬ 
diation has been accepted by the other party." 

It 18 TO BE NOTED HERB THAT THE SERVANT HAD 
covenanted to pay £250 as liquidated damages In 
case he would engage In a business in contravention 
of his stipulation and that £250 was the annual 
pay of the servant. It admits of no doubt that 
in case the master had dismissed the servant after 
giving 12 months’ notice or paying him 12 months’ 
wages, then he would have been able to succeed in 
his suit against the servant when he commenced 
the business in breach of the contract. But in the 
case under notice it might be said that the dismissal 
of the servant by th.e master was a wrongful one. 
The master acted in contravention of his stipulation 
in dismissing the servant, and therefore he could 
not insist upon the performance of the servant’s 
covenant. But it might be asked as well, did the 
master make any wrongful gain or the servant suffer 
any wrongful loss by the dismissal! The master 
had to pay to the .servant in the suit brought by 
the servant all that the servant would have earned 
if 12 months’ previous notice had been given him 
before dismissal. How could the servant then retain 
the sum awarded him as damages for wrongful 
dismissal (which damages covered all that the 
servant would have earned had he not been wrong¬ 
fully dismissed) and then commence the business 
as if no covenant bad been made by him with regard 
to the business 1 Damages for breach of contract 
are awarded on the principle that parties should be 
as far as practicable in the same position in which 
they would have been if the contract had been 
performed. It Is on this principle that the servant 
In his suit against the master for wrongful dismissal 
recovered as damages that amount which he would 
have got if the contract were not broken. Con¬ 
sistently with the above principle, should not then 
the servant be made to observe bis part of the cove¬ 
nant 1 


In the reasons for the jddomeni it is observed 
that as the contract had becu repudiated by the 
master and the repudiation bad been accepted by 
the servant, the master had no right to the per- 
formauce of the ooreuant oh the part of tbs servant. 
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But It/night be said that the repudiation was not ac 
oepted by the servant when he brought a suit against 
the master for tlie repudiation and recovered 
damages. It may further be said that since the 
contract showed that the salary which was fixed for 
the servant Included in it the consideration for 
the servant’s covenant not to engage in a similar 
business for a certain time, It stands to reason that 
when the servant In his suit against tlie master 
recovered as damages alj that ho would have got 
as his salary if 12 months’ previous notice bad 
been given him, the servant was not entitled to 
carry • on the business in breach of his covenant 
after he had enforced the master’s covenant In 
his suit against the master. 


CURRENT INDIAN CASKS. 

Mahabaj Singh n. Chittar Mal, I. L. R. 30. All. 
22. Civil Ptocedwe Code, stc. 540—Appeal — Inter¬ 
pleader fuit. 

When in an interpleader suit there is an adjudica¬ 
tion upo“ fhe claims of the Defendant, it is a decree 
appealable under sec 540, C. P. C. 


Hansbaj V. Mokuraji, I L..R 30 All. 28. E.re- 
cution of decree—Sale of a portion of pioputy. 

Mere sale of a portion of a property does not give 
the transferee a right to execute a decree obtained 
for possession of the property by the transferor in 
absence of express words to that effect. 


Abdul v. Riaz-ud-din, I. L. R 30 All. 32. Right 
to redeem—Right oj suit. 

Where in a decree upon a mortgage the^ benamdar 
of a person was given an opportunity to redeem a 
mortgage, but did not redeem, held that the owner 
' could not bring a suit to redeem. 


Debi Prosad V. Sheodai, I. L. R. 30 All. 41 
Criminal Procedute Code, iece. 107,>145, 437. 

An order under sec 145, Cr. P. C. was passed 
by instituting a proceeding under that section in 
the course of proceedings under sec. 107, Cr. P. C. 
between the same partiu'i, opportunity was given 
to both the parties ot i'eing heard under sec. H.j, 
Cr. P. C., held that although the procedure was to a 
certain extent defective the High Court would not 
revise the order. 


Emperor v. .Mabendba, I. L K. .30 All, 47. Cri- 
minal Procedure Code, le^lIO—Tiamfer, 

Proceedings under sec. 110, Cr. P. C. pending In 
one district cannot be transferred to another district. 
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Lohre V. Deo Hans, I. L. R. 30 All. 48. Appeal 
—Acqitieseence — Dimiual. 

Where in a suit agalpst two Defendants It was 
dismissed against ope and on appeal by the other 
Defendant the whole suit was dismissed, held that 
in second appeal the Plaintiff cannot ask the 
Defendant against whom the suit had been originally 
dismissed to be made liable inasmuch as he had 
acquiesced in tlij decree dismissing the suit against 
him. 


K.MPKROR»t' Tarabuk, I. L. R. 30 All. 51. Crimi¬ 
nal Piocedwv Code, sec. 195—Penal Code, sec. 211. 

Sec 195 (A), Cr. P.tC. does not apply to an order 
of a Magistrate (upon reading a report of the Police) 
for prosecution of a person who gave false infor¬ 
mation 


Ruivhand V. Dasadha, I. L. R 3(7All. 55. Limi¬ 
tation—Addition of pally — Appeal. 

An appeaj is not tim» barred if the guardian ad 
litem of a Respondent is appointed after the period 
of limitation. * 


Kmfeiior Kashi Nath, I. L. R. 30 All. 60. 
Warrant under lhe%'amhling Act, endorsement. 

Warrants under the Camblii*g Act (III*of 1807) 
may bo endorsed by an officer rt) whom they are 
originally issued to another officer to whom they 
could be issued in the first instance. 


Meghan Dube v, Pran Singh, I. L. R. 30 All. 03. 
Moitgage on behalf of a Minor. 

A mortgage hy persons of full age on behalf of a 
minor member of a Hindu joint family was consi¬ 
dered to be a valid one. 


Anant Ram, I5,the matter of the petition of 
I, Ij R. 30 All. 60. Ciiminal Procedure Code, 4 (f) 
{l)—Mukte'ir. 

The Magistrate of a district passed the following 
order. “Muktears can appear under sec. 4 (r) (7) 
ijnly with the Court’s permission. Draw all Courts’ 
attention to this section,” 

Held, that the Court did not act without juris¬ 
diction. 


Sheo Narain V. Nur Mahammad, I. L. K, 30 All. 
72. Civil Ptocedur^Code, sec. 244- 
A separate suit for recovery of possession by a 
decree bolder wLo piircbases property in execution 
sale does not he ; the remedy is by way of an appli¬ 
cation under sec. 244, C. F. C. 
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Mahadki V . Baldeo, r. L. R. 30 All. 75. Com¬ 
promise by a Hindu female heir, , 

A compromise made by Hindu' female heir is 
not binding on the reversioners and they can only 
be bound by a decree made after a full contest ki a 
bondjide litigation. 


Nand KisHoriK V. Anwah Husain, I. L. R. 30'Ali 
82. Rent paid in advance, •• 

Case where it was held that the lessee was not 
bound to pay rent to the auction purchaser of 
the lessor’s interest which became, due ■after the 
purchase and which had bpen paid in fidvance to 
the transferor by virtue of a stipulation in the lease 


JlebielD, 

Indian Evidence Act with Commentaries, ic, 
and appendices By Janaki Nath Pal, B, L. SasUi 
and Sarat Ghandta Sanyal, M.A,B.L, Yakih, 
Calcutta Iliyli Cow t, Calcutta. Ft inted and pub¬ 
lished by B. Baral at the Laio, Publishing Press, Hos. 
3 to 5 Bow Street. 1008 Price Rs. 3. 

Excluding the text of the Act and the appendices, 
the book covers about 150 pages. It is not possible 
to compress witbin this limit all that has been said 
by Courts of law and writers of •text-'books on the 
Law of Evidence as i*^ obtains in India. The pre¬ 
sent “ commentaries " however do not claim to be 
exhaustive. Only such authorities, as In the authors’ 
view, help in the elucidation of tiie sections of 
the Evidence Act and the principles of law em¬ 
bodied therein are referred to. The E^’ldence Act 
Is more fortunate than most of the Indian Codes in 
having bad commentaries written upon It which 
though exhaustive In the matter of citation of case 
law and other authorities yet are very far from 
“ containing a mass of ill-digested and inconvenient 
information" which " shackles instead of assisting 
the capacity of the lawyer.” There is certainly 
room for less elaborate and more easily handled 
commentaries, and the authors’ attempt to supply 
this want is deserving* of eucoWagement. The 
work, however, bears evident marks of haste in 
execution, which we hope to see removed in future 
editions. The disposition of the subject-matter is 
somewhat novel. We have first the commentaries, 
divorced from the text of the Act, then follows the 
text, then the apjrondlces, which Include Parliamen 
tary statutes and other enactments bearing on the 
Law of Evidence, and lastly an index of cases followed 
by the general index, 


JlOtCB of ^2t0Cf. 

CALCUTTA HIGH COURT, 

Recent deolalons not yet reported, 

(Tilt) Important caies to be {uUy roportod hereafter. 

« 

Criminal Revisional Jurisdiction. Before Rampini 
and Sharfuddin, JJ. Chiminal Revision No. 
218 OF 1908 MADliURAM GOHAIN and 
another, Petit(ouer8 v. THE KING-EMPEROR 
on the complaint of DIMBESWAR BARNA, 
Opposite Party. 29th April 1908. 

Indian Penal Code, sec. o52-“ Matter of a civil 
nature. 

It appears that the Petitioners and the complain¬ 
ant’s party both claimed right to a certain plot of 
laud. 'I'he complainant alleged that be had pur¬ 
chased the laud at a Civil Court auction sale; while 
the Petitioners’ case was that the land was all along 
in their possession and they were entitled to hold it. 
On the day of occurrence the complainant’s party 
went to cultivate the land, whereupon the Peti¬ 
tioners drove them out, The Extra Assistant Com¬ 
missioner of Jorhat tried the case against the 
Petitioners, convicted .them under sec. 352 and sen¬ 
tenced each of them to a 6no of Rs 10. The 
Petitioners obtained this rule to set aside the con¬ 
viction and sentence. 

Their Lordships observed .— 

“It appears that there was a dispute between the 
parties as to the right to cultivate certain laud. 
When the complainant and his party went to culti¬ 
vate the same the accused chased them off. One 
of the accused has been convicted of assaulting the 
complainant and the other has been convicted of 
abetting the.assault. It appears, however, that no 
great violence was used and only so much force was 
used as was sufficient to turn the complainant out. 
We think it is a matter of a civil suit. We there¬ 
fore set aside the conviction and sentence.” 

Mr. Khoda Bux (with him Babu Monmotha Nath 
Mukhetjee) for the Petitioners. 

No one for tlie Opposite Party, 

■ Rule made absolute and fine, if 
paid, dii ected to be refunded. 

Criminal Revisional Jurisdiction. Before Rampini 
and Sharfuddin, JJ, Criminal Revision No. 
196OF 1908. KUNDRUMOHANPANIGRAHI, 
Petitioner v. THE EMPEROR on the complaint 
of BRINDEY B. DABYA. 29th April 1908. 

Tsial of two cates together, legality of—Local en¬ 
quiry, whether warranted by law. 

The Petitioner filed a complaint against one B. alleg¬ 
ing that under the orders of B. certain persons assauJt- 
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ed the Petitioner. B also filed a complaint against 
the fetitloner In which she stated that some cattle, 
belonging to the Petitioner which had damaged some 
plants grown by B, were being taken to the pound, 
whereupon the Petitioner snatched away the cattle 
and assaulted B. The Magistrate made over both 
the complaints to an Honorary Magistrate, who pro¬ 
ceeded to try both the cases together. The Honorary 
Magistrate also made a local inquiry into the 
matter of the complaints. At the oonclusiop of the 
trial, the Honorary Magistrate disposed of both the 
oases in one judgment by which he acquitted B, 
but convicted the Petitioner and sentenced him to 
undergo rigorous imprisonment for one month. The 
Petitioner moved the Sessions Judge of Balasore, but 
that officer, while holding that the procedure adopted 
by the lower Court was absolutely illegal, declined to 
make any reference to the High Court. The Petitioner 
then obtained the rule from the High Court on the 
grounds inter alia that the procedure of the trying 
Magistrate was illegal and that he was wrong in 
making a local enquiiy and relying upon the resnit 
of the local inquiry In his judgment. 

Their Lordships observed :— 

“ The Mlrgistrafe’s procedure seems to hive beeu 
very irregular. lu fact he tried two cases, by one 
and the same judgment, and at one and the same 
time disposed of them. Th^n he seems to have 
made a local inquiry and examined certain witnesses 
orally. Their evidence has beeu referred to in his 
judgment. 

We therefore set aside the conviction and sentence 
of the Petitioner and direct that he be retried. 
We think that it would be batter if the retrial be 
held by some Magistrate pther'than the Magistrate 
who tried the case before.” 

Babu Daiarathi Sanyal for the Petitioner. 

None for the Opposite Party. 

Buie made absolute. 


Civil ApPELLilE Jurisdiction. Before Shabfoddin 
and Bell, JJ. Appeal from Appellate Decree 
No. 1397 OF 1906. SHAM GOLAM LAL and 
OTHERS, Plaintiffs, Appellaifts v. SAJINATH 
MAHTO, Defendant, Respondedt. 12th May 
1908 

Tdskhana popfr — Evidence—Public document— 
Indian Evidence Act (/ of 1S72) sec. 32 (2). 

The appeal arose out of a suit for recovery of 
rent. The suit was decreed in the first Court. Tlio 
Court of Appeal differed from tiie first Court as 
regards c?)'ca and ;Vima. It relied on <ei«iAana paper 
and gave a modified decree Tim Plaintiff’s appealed 
to the High Court, 

ffeld—Th&t althougi||<«isWa>ia p.jKii-, may not 
be public documents, they may i^o some evidence 
under eeo.. 32 (2) of the Indian Evldiuce Act. 


Moulvis Mahommad Mustafa Khan and Mahom- 
mad ^shfak for the Appellants. 

Babu Surendrq NathGhosal for the Respondent. 

A. T. M. Appeal dismissed. 


CiviC Appellate Jurisdiction. Before Brett, J. 
Appeals fhpm Appellate Decrees Nos. 2320 to 
2327^ of 1906. SARAITULLA SARK A R and 
ANOTHER, Pro fotma Defendants, Appellants, 
i. HAFEZULLA AHMED, Plaintiff and the 
tenant^,' Defendants, Respondents. 2l8t May 
1908. 

f 

Copies of toujis made over bp arbitrators to the 
several parties to the arbitration are not copies of 
copies but onginals and as such admissible in evi¬ 
dence. 

Plaintiff brought these suits fdr rent making bis 
tfo sharcr a pro forma Defendant alleging that the 
dispute between him and tiie said pro forma Defend¬ 
ant had b*eeu settled by an arbitration award or 
Boidad whereby the share of«the Plaintiff was fixed 
at, 3 aunas and that of the pro fprma Defendant at 
13 aunas. 

• The suits yere contested by the pio forma Defend¬ 
ant only and tHb principal contention raised by 
him was as to whether th? lauds for ^bioh rent 
had been claimed in these suits w«b covered by the 
.award. 

lu determining this question the first Court held 
that the award did uot refer to auy specific jotes with 
boundaries, jamas and names of tenants but it re¬ 
cited that the arbitrators delivered certain chittas 
or toujis to the parties to the arbitration in accord¬ 
ance with which they were allowed to realize rents 
from the tenants and that the first copy of the to^fi 
remained with one of the arbitrators. The said 
Court held that under the above circumstances the 
copies of toujis made over t.o the Plaintiff eCad filed 
by him In this suit could not be* given effect to 
being only copies^ of copies and then dismissed the 
suit holding tba? the disputed holdings were not 
covered by the award. 

On appeal the learned Subordinate Judge held, 
relying mainly upon the said copies of toujis given 
to the Plaintiff by the arbitrators, that the disputed 
holdiugs were covered by the award and decreed 
the suits. , 

The special Appellant contended that the finding 
of the Learned Subordinate Judge was erroneous in law 
in that it was based mainly upon the said copies of 
toujis which were mere copies of copies and thus 
inadmissible in evidence 

//efi, ill dismissing the second appeal, that the 
toujis being copies made over by the arbitrators to 
the respective parties were not copies of copies but 
originals and therefore admissible In evidence. 
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Babus Dmrka Nath Chuchrbutty and Shothi 
Selthar Bott for the Appellants. 

Bahut Basanla Kumar Bose and Mohini Uohan 
Chachravarti for the Respondents. 

Appeal dimmed. 


CiviIj Appellate Jdbisdiction. Before Maclean, 
C, J., and Dobs, J. Civil Roib No. 2514 of 

1907, SHEIKH ABDUL HYE and others, 
Defendants, Petitioners v. SHEIKH CHAMU 
BEPARI, Plaintiff, Opposite Party. 4ih May 

1908. 

Provincial Small Cause Courts Act {IX of 1887), 
Sch. II, Art, 19—Declaratory suit—Suit for recovery 
of horses and garries—Small Cause Cow I, jurisdic¬ 
tion. 

The opposite party brought a suit for recovery 
of certain horses and carriages or in the alternative 
Rs. 500 as the price thereof on declaration of his 
title thereto, in the Court of Muiisif of Dacca. The 
Defendants-Petitloners in their written statement 
pleaded inter alia that the Munsif had no jurisdic¬ 
tion as the suit was cognizable in the Small Cause 
Court, and an isi-ue was thereupon raised upon that 
point. The Munsif was of opinion that as tlie Plain¬ 
tiff sought to get Ids right declared in^ the garries, 
(fee., and to recover possession of them, tlie suit was 
maintainatile in his Court. 

0.1 appeal the le'rlmed District Judge was of opi¬ 
nion that the suit being one for a declaratory decree 
with further ndief was expressly excepted from tlie 
cognizance of the Small Cause Court under .^rt. 
19, Sch. II, Act IX of 1887. 

The Defendants moved the High Court under sec. 
622, C. P. C. 

fftld —That the suit was one which could be 
entertained by the Munsif. It was not a suit for a 
declaratory decree within the meaning of Art. 19, 
Soh, II,^Aob IX of 1887. It was simply an action 
to recover horses and gafrles aiict was cognizable by 
the Small Cause Court. 

Babu Harendra Narayan Mitraefor the Petitioners. 

Babu Upendra Lai Roy for the Opposite Party. 

A T. M, Rule, made absolute. 


Civil Appellate JunisoiCTioN. Before Rampini and 
Sharfoddin,* JJ. Appeal from Appellate 
Decree No. 1839 of 1907. JAOANNATH 
MARWARI, Plaintiff, Appellant v (ONDAL 
COAL COMPANY, Ld. and orb.. Defendants, 
Respondents. 18th May 1908. 

Indian Limitation Act {XV of 1877), Sch. II, 
Alt. 47—Final order—Procetding uwter sec. 146, 
Cr, P. C,—Sigh Court’s order on revision. 


A suit was brought for a declaration of title and 
recovery of possession of land. This land wc.e the 
subject of an order under sec. 145, Criminal Proce¬ 
dure Code, which was passed on the 9th April 1902. 
The present suit was instituted on the 10th May 
1905. The Courts below held that it was barred by 
limitation. The Plaintiff contended that the order 
of the District Judge was wrong inasmuch as the 
dale of the 6nal order in the case under Art. 47 
of the Indian Limitation Act must be the final order 
of High Court in the case. A rule was issued by 
High Court on the 4th June 1902 which was not 
disposed of until the 24th August 1902. The Plain¬ 
tiff therefore contended that the suit was within 
time. 

Held —That rules issued under (he powers of 
superintendence under the Charter Act and disposed 
of by the High Court do not come within the mean* 
ing of the words final order in the case In Art. 47, 
Soh. II of the Indian Limitation Act. The final 
order has the order of the Magistrate. 

Dr. Rash Bfhary Chose Babu Swendra Nath 
Ohosal for the Appellant. 

Mr. Sinha and Babu Digambur Chatterjee for the 
Respondeuts. 

A. T. M. Appeal dismissed. 


Civil Appellate Juiiisdiction. Before Caspersz and 
CoxE, JJ. Appeal from Original Decrees 
Nos. 371 AND 372 of 1905 PRAN NATH 
ROY, Appellant v. KHAGENDRA MAHATA 
and others. Respondents. Heard, 6th, 7th, 8ih 
May 1908. Jiidgmem, 8th May 1908. 

Court, mistake of—Fiovd—Burden of proof— 
Combination between deo ee hoUier and auction-pur¬ 
chaser, u/heA illegal. 

The litigation giving rise, to the present appeal, 
dated from December 189.3, when the Defendant 
No. 1 broiiglu a suit to recover arrears of rent in 
respect of certain property against the present Plain¬ 
tiff, Pran Nath. An e.c parte decree was passed 
against Pran Naih on the 22nd January 1894; an 
attachment process and sale proclamation followed 
in due course, on the 13th March 1894, and the 
sale of the property took place on the 19ih April 
1891. On the Jlst January of the following year, 
the present Plaintiff’s application under secs. 311 
and 101, C P. C , was dismissed. The suit under 
appeal was instituted on the 2l8t June 1995, It 
was dismissed on the preliminary points on the 4tb 
September 1895. Thereupon, an appeal was pre¬ 
ferred to the High Court, ai d, during the pendency 
of that appeal, the Defendant No. 1, Soshi Bhiison, 
having died, his heirs were duly substituted in his 
stead. The case was remanded to the Subordinate 
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Judge on the 11th August 1897, and the decision 
of High Court was confirmed by their Lordships of 
Judicial Committee on the Ist March 1902. 

The Subordinate Judge dismissed the action, but, 
In the decree prepared, the substituted Defendants 
found no place. An order amending that decree 
was passed by the Subordinate Judge on the 18ih 
September 1907. The present appeal, however, was 
filed on the 27th June 1905. 

An preliminary objection was raised that the 
appeal could not be maintained as regards the heirs 
of Defendant No 1. 

Held —That the objection sliould be overruled. 
If any irregularity was to be found in the proceed¬ 
ings, It was the fault not of the party but of the 
Court. 

The Plaintiff’s case was one of fraud ; the Defenii- 
No. 1 had acted witli fraud and in collusion with 
the Shahn Defendants, purolmsers of the properly 
in suit, who were anxious to obtain tliat property 
for their own aggrandisement, It was further the 
case of the Plaintiff tliat in execution of the fj, jxirte 
decree, all the Defendants had fraudulently and 
collusively suppressed the processes of attachment 
and sale and so caused the property to ho hought 
In the nanio'of Defendant No. 5. 

It was found as a fact that Pran Nath was awaie 
of the proceedings which had been taken against 
him. The argument was that Pran Nrtli was Insane 
at that lime. 

Held — k [leisoii who charges another with fr.rii i 
must himseif prove the fraud and the Pl iinliff was not 
relieved from this obligation bpcaiise the Defendan^ 
had himself told an untrue story. 

Mahomed Qolah v. Mahnmed Siilliman, I L 11. 
21 Cal. 612 at p. 621, folli^wed.* 

Assuming that there was some combination bet¬ 
ween the decree holder and the auction-purchasers. 
It Is not every combination which Is illegal and the 
result of which is to be rectified by a Court of Equity, 
The test in each case is, what was the object of 
the agreement among .the persons conspiring and 
said to be conspirators. It is the end to be accom 
pllshed which determines whether a combination 
is lawful nr otherwise. If the object be to obtain 
the property at a sacrifice by artifice, the combina¬ 
tion Is fraiidiileui. If the object *be to make a fair 
bargain or oven to divide the property" for the ac¬ 
commodation of tlie purchasers, the combination can 
not be said to be frandiilenr, Jvicli case must de¬ 
pend upon its own circumstances. 

Amhika Fioxid Simh v. A. II Whitw'll, 6 C. L. 
J. Ill, followed 

Babvs Dw'i^ka Nath (Jbucket inUty and Ounada 
Churn Sen for the Appellant 

Mr. B. Chucktt hutty and Bohut M theudta Nath 
Boy, liar a Kumar Mitia, Sh'imi-.nl Chumler Duit 
and Sarai Ckundv Bote foi^he Respondents. 

A. T. M, Appeal dimmed. 


Civil Appkllhtb JuRtSDicrroN. Before Caspersz 
and CoxB, JJ. Appeal from ORiatNAL Degree 
Ho. 35 OF 1306 KlllSHNENDRA NATH 
SIRKAR Ap OTHERS, Defendants, Appellants 
V. DEBEND^A NATH SIRKAR, Plaintiff, Res- 
' pondent. Heard, 11th, 12th and 13th May 
1908. Judgment, 13th May 1908. 

Agreement not to partition, if binding—Family 
arrangement—Indian Contract Act {IX of 1872), 
sec. 23. ,, . 

The spit was for partition, The Plaintiff was the 
brother's son of the Defendants. The property was 
derived f^om Biswa Nath Sircar, grandfather of the 
Plaintiff and father of the Defendants The parties 
to the litigation ej^eented an ekrarnama on the 20th 
Falgoon 1301, B S, 

The Court below passed a decree for partition. 
It held that the ekraraama did not operate to 
precliule llio Plaintiff from suing for partition, 
relying on the case of Shimohan Thakur v. IF. 0. 
Maci/iegor, 1. L R. 2.3 Cal 469, ^nd on sec. 28 of 
the Indian Contract Act, In the opinion of the 
lower Coni't, tliere was not sufficient consideration 
for the parlies to enter into the agreement embodied 
ill the ekiainama which prescrihied certain rules for 
I lie management of the joint estatj. 

The Defendants appealed to the High Court, 

iHelil—k\) ^agreement between the members of a 
llliidu family not* to come to a partition is binding 

iipuii tlipni«elvcs. • • 

limilhon afintx V. Annml Chu^det Chose, 2 Hyde 
.97, followed. 

Si in,oh in Thnkm v W. 0. Maegtegor, I. L R. 
28 Cal. 769, considered and dis'ingulslied, 

Tlio eharnuma was executed with consideration 
on both sides and oonstltnted what is known to the 
English law as a family arrangement in which the 
quantum of consideration should not be too nicely 
scrutinised. 

The ekrainama embodying ample consideration 
for the agreement arrived at, barred the Plaintiff’s 
suit for partition. • • 

An agreement not to partition during the life-time 
of the parties to It or untjl they mutually agree 
to set aside that agreement, Is not bad under Hindu 
law and therefore valid. 

Babns Ilarendta Naiayan Mitter and Preo Sankar 
Mojumdar for the Appellants. 

Bibui Tata Knhore Chowdhury and Debtndra 
Nath Bagchi for the Respondent. 

A. T. M. Appeal allowed. 
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Appeal from Appellate Decree 
No. 1375 OF 1907. 


Stephen, J. 
Mookerjee, j, 
1908. 


BaLE8WAR Bagai^tf, 
Defendant, Appellant, 


Heard, 

21, January. 
Judgment, 

7, April.] 


V. 

Bhagarathi Das 
and another, Flaintiffs, 
Respondents. 


High Court — Jari.idiclion over Sumhalpur 
District—Extension of High Coutt'-^ juris¬ 
diction to place not within jurisdiction of 
aiiy H^h Court, ij ultra wreu—Interpreta¬ 
tion of Statute—Reference to repealed Statute^ 
— S8 and 20 Viet., C, Hi, sec. .1 

Under sjc. S of 5.S’ and '20 Yict., C. If, 
the Gov^rnor-Oenetal in Council cm i r- 
tend the jurisdiction of a High Com t 
or any potion of itsmjuntdiction to a 
• place not o:nginally loithin the jinisdic- 
tion of mny High Court. 

The py oclamation whereby the Calcutta 
High Court teas auihotised to (xetcise 
jurisdiction over the Sainbdlpur Disttict 
when it was transferi cd ficm the Central 
Provinces to Bengal luas not ultra vires. 


The repealed provisions of sec. IS, 2Jj 
o»<i 25 Fict., C. 105, were referred to os 
throwing light oh the construction of sec. S 

of 2S and 20 Viet., C, 15. 

• • • 

Constiuction of Statute by teference to 
repealed Statutes when permissible, dis¬ 
cussed by Mookerjee, J. 

This was an appeal preferred against 
a deoisjou of Babu Puma Chandra Mitra, 
District Judge of Sambalpur, dated the 
24th of June 1907, affirming a decision 
of Babu S. K. Chose, Subordinate Judge 
of Sambalpur, dated* the 17th of Sep¬ 
tember 1906. 

The Plaintiffs, who had obtained ai 


foreclosure decree in respect of the pro¬ 
perties in suit against one Miisst. Bhamo 
sought to recover possession thereof 
from the Defendant. The Defendant dis¬ 
puted Bhamo’s title in the dlappted pro¬ 
perties and claimed title in himself. The 
Plaintifl’s succeeded In both (ho lower 
Courts whereupon the Defendant prefer¬ 
red this second .appeal. 

At the hearing Dr. Rash Bihaiy Chose 
(with Iiirii Mr. C. Siicai) for the Res¬ 
pondents t(;('k a pre'.iniinaiy thjpctiou 
that the rroelatua'ion cxteiidiug the High 
Culm's jurisdiction to tlie .S .uiljalpur 
District was nlfm viies of the Cuvernor- 
Gener,al in Conneil and that con.sequcntly 
the High Court had no jurisdietlon to 
entertain tlio appeal. Tlie arguments on* 
this point will appear from the judgment. 

B ibu Siitish Chandui Chese (with Iiim 
Babu Anilendi a Nath. Roy Choudhuri) 
for the Appellant, having replied on tlie 
preliminary objeetion, aigVied on the 
nierit.s. 

Mr. Q. Siicar fur the Rt'spondeuts 
replied on the meiirs, 

Babu Satith Chandra O’host in reply. 

The JuDiVJiicM' OF the CuL’iir was as 
follow 8 . — 

Srci'iiEN, J.--Thi.s (':ue eoiur.s I'efore us 
in sceund ap[:oal from a julgmiMit of tlie 
Siiboidiiiato Judg^ ( P = iipur and a 
preliminary objooti 'U .-s i.used tliat we 
have no jurisdiction to deal with it, be¬ 
cause till' Covernor Ceiieral in Council act¬ 
ed xd'ia vires in purporting to extend the 
jurisdiction of this Court over Sambalpur 
which was till the date of the order here¬ 
after mentioned a district In the Central 
Proviiicea. 

The matter stands thus. The Statute 
28 and 29 Viet., C. 15, sec. 3 enacts that 
“it shall bo lawful for the Covernor- 
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General of India in Council by order 
from time to time to transfer any terri¬ 
tory or place from the jnrisdlotion of one 
to the jurisdiction of any other of the 
If'gh Courts established or to be es¬ 
tablished under the said Act (t.e,, the 
Indian High Courts Act, 1861) and to 
authorise and empower any High Court 
to exercise all or any portion of the 
jurisdiction and powers conferred or to 
be conferred on It by Her Majesty’s 
Letters Pateni establishing the same, or 
any other Letters Patent issued by Her 
Majesty under the provisions of the 
Indian High Courts Act, 1861, within 
any such portions of Her Majesty’s domi- 
Idons in India, not included within the 
limits of the presidency or place or places 
for which such High Court was establish¬ 
ed as the Governor-General in Council 
may from time to time determine.” The 
Statute “28 and ‘2!) Viet., C. 17, sec, 1, 
enacts. “It shall bo lawful for tlu> 
Governor-tionoial ^f India in Council 
from time to time to declare and appoint 
by proclamation that part or parts of 
the Indian territories for the time being 
under the dominion of Her Majesty shall 
be or conUnue subject to each of the 
Presidencies and Lieutenant (Jovernor- 
shlps for the time being subsisting in 
such terrltorfes and to make such distri¬ 
bution and arraugemeftt or new distribu¬ 
tion and arrangement of such territories 
into or among such Presidencies and 
Lieutenant-Governorships as to the said 
Governor General in Council may seem 
expedient.” 

Un the Ist September 1905, the 
Governor General in Council made a pro¬ 
clamation No, “20.3.3 published in the 
India on 2nd .September 1905, p. 


• • 

636, by which he transferred Sambalpur 
to feengal under 28 and 29 Viet., C. 17, 
On the same day by a Notification No. 
136.3, published In the same Gazeltf, p. 
6.37, acting undfir ^he above-mentioned 
section ,28 and 29 Viet, C. 15, he 
authorised and empowered this Court to 
exercise * within that portion of His 
Majesty’s dominions ^in* India which is 
comprised within the limits of the Sam- 
balpnr District ” (excepting two named 
I '^mindaris) “ and is not included within 
the limits of the places for which the 
.said High Court was established, all such 
jurisdiction and powers as the said High 
Court may from time to time exercise 
within the limits of the places for which 
tlic said Higli Court was established.” 

*No objeeWon ^ taken to this procla¬ 
mation and notification, Init w.hat is said 
is that the portion of sec. 3 ofothe 28 
cuid “29 Viet., C. 1.), tliat I have quoted is 
to be taken as one enactment, that the 
first part givc,s tlie Governor General in 
Council power to transfer a place from 
the jurisdiction of one HIgli Court to 
that of another, and tliat the rest of the 
enactment does nothing more than pro¬ 
vide means by which jurisdiction may 
bo conferred on, the transferee Court 
when such a transfer is made. Apart 
from the conclusions to be drawn from 
the contents of a repealed enactment that 
1 will refer to afterwards, and apart from 
authority, that Is, looking merely at the 
language of section Itself, I am quite 
nnablo to see how this can be so. The 
first part of the section relating to the 
transfer of a place from the jurisdiction 
of one High Coui'c to that of another 
Is complete in itself; and if the Governor- 
GeueraJ in Council can transfer a place 
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to the jurisdiction 'of a High Court no 
more power oan 6e needed to give that 
Court jurisdiction. This may be seeil by 
a reference to the Bengal, North-Western 
Provinces and Assam Civil Courts Act, 
1887 (Act XVII of^ 1887, B. C.), sec. 3, 
where power is given to the Local Govern¬ 
ment “to fix and alter the local limits of 
the jurisdiction of any Civil Cnurt,” and 
no other provl^on exists enabling the 
Local Government to give jurisdiction to 
the transferee Court. Also I cannot see 
that there is anything in the second 
part of the'section referring to the first 

part. It confers powers on any High 

• 

Court, not specifically one of the High 
Courts to which the first ^art of the 
section refers in any given case, and it 
gives tire Courts referred to jurisdiction 
over any portions of Her Majesty’s 
dominions in India* with limitations 
which also contain no specific reference 
to what goes before. 1 am strengthened^ 
in this view by the fact that the section 
concludes with a provision for extending 
the jurisdiction of a High Court over 
Christian subjects of Her Majesty in 
Native States, which is plainly a wholly 
separate provision from what proceeds It. 
My opinion on the meaning of the sec¬ 
tion as It stalids, th’erefore, decidedly is 
that it deals with three distinct matters 
(a) a transfer of a plaJe* from the juris¬ 
diction of one High Court to that of 
another j (6) the extension of the juris¬ 
diction of a High Court to a place not 
originally within jurisdiction of a High 
Courffj (c) the extension of the juris¬ 
diction of a High Court to Christian 
subjects of Her Majesty In Native 
States. And if the* section Is so read 
the only way In which (6) can be con¬ 


sidered complementary to (a) is that It 
provides for oases not included in (a) 
and it is impossible that It should merely 
provide machinery for carrying out the 
provisions of (a). 

It was sought to found an argument 
to the Contrary effect on the provisions 
of the Indian Iligh’Courts Act, 1861 (24 
and 25 Viet., C. 105), sec. 18, repealed by 
the Act of 1865. This section gave the 
Crown power to transfer a place from the 
jurisdiction of one to that of another 
High Court” and generally to alter and 
determine the territorial limits of the 
jurisdiction of the said several High 
Courts. The chief purpose of the Act 
of 1865 was to transfer the powers of 
the Crown to the Governor-General in. 
Council, and it is argued that the re¬ 
pealed section gave tjie Crown no power 
to extend the jurisdiction of a High 
Court to a place not already within the 
jurisdiction of such a Court, and that 
sec. 3 of the repealing Act is substanti¬ 
ally a re enactment of the repealed sec¬ 
tion, substituting the new for the old 
authority, but giving no wider powers to 
the tiovornor-General in Council than 
were beforrf given to the Crown. 

1 cannot assent to the efiect so attri¬ 
buted to the repealed sec. 18 of the Act 
of 18G1. The Crown could alter the 
territorial limits of the jurisdiction of 
this Court, and from the terras of the 
section this must be taken to have been 
something different from a transfer of a 
place from the jurisdiction of one to that 
of another High Court. It seems to me 
therefore probable that the Crown could, 
extend the jurisdiction of a High Court 
to a place not within such a jurisdiction. 
And If this is so 1 see no reason for 
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supposing that tlio legislature In passing 
the la'er Act intended to withold from 
the C iTt-vnoi (Jonc; • 1 !n Council any 
pOftL'is in rospeCL of il"; present matter 
tli.i I ser<;i'iU(! hy tlie Cr'jwn. But 

It is no.; neces.s iry to deci lo this point as 
the tenuK of, sec. ‘i of the Act'of 1800 
are far forior th.an .fho.sa of sec. 18 of 
the Act of Ib'ol ; and if the earlier sec¬ 
tion (lid not give the power in question 
to the Crown it .still seems to mo certain 
that the later section is in terms not a 
mere re enactment of the repealed sec¬ 
tion, but (lid give such a jiower to the 
Covernor Cor.eial in Council. This Is 
consistent with the repealed preamble of 
the Act of 180.'), which recites th.o cx- 
podieiivy O' making “further provision 
than is in the said Act (f.r., the Act of 
IShl) contained for empowering the 
alteration, fiom time lo time, of the local 
limits of the said High Courts, and for 
the exercise, in pla:os beyond the limits 
of the presidencies or places within and 
for which such High Courts are estab¬ 
lished cf a jurisdiction and powers con¬ 
ferred by Her Most Excellent Majesty’s 
Letters Patent on the said High Courts.” 
The effect of the repealed section thus 
seems to nic to favour the view of the later 
section that J have suggested. 

There then remains to be considered 
what is perhaps the strongest point made 
by the App'dlarit. Tils is a note by Sir 
Courtenay llhcrt in his Government of 
India, ‘Jnd edition, page 217, where after 
referring to Hie piescnt section he says, 
“It wuula S'. ! , '.hat sec d of the Act 
of 188'j.only em¬ 

powered the C.ovc-rnor-t'eiieral to make 
a: order tran.3fenu.g any territory from 
the jutlbdictit.n I . i.'. Coait to the 


juris'dlction cf, another, and that the 
second branch hf the 'section was only 
to enable the Governor-General to autho¬ 
rize the Court to which such transfer was 

rn.rde to exercise jurisdiction.” He then 
» 

suggests that the Governor-General in 
Council could not extend the local and 
personal jurisdiction of the High Court 
at Allahqbaci over the province of Oudb, 
a supposition which seems to be on all 
fours with this case.' l'’or the reasons I 
have given 1 cannot agree with this 
suggestion, high though its authority is. 

1 dissent from it with the lers hesitation 
because I Cud that I am supported by 
the authority of Sir Henry Maine who in 
a minute 'written on the 29th May 186G 
(minutes by Sir Henry Maino, 18G2—• 
18G9, Xo. ho) seems to express oxactly 
a contrary opinion to that of Sir Courte¬ 
nay Ilhert. * The* construction of sec. 3 
is apparently not immedlateTy relevant^ 
to the point discussed in the 'minute, 
but, in describing the effect of that sec¬ 
tion, tlie writer divides it into three 
paragraphs marked by (a), (b) and (c) 
respectively, an arrangement I have copied 
above. He then proceeds ; “ under cl. (o) 
the plainest case is an actual transfer of 
territory, as for example, the transfer of 
Behar to the jurLdictlon of the High 
Court of the North-West; under cl. (6) 
the western part'o' the Central Provinces 
might be wholly brought within the juris¬ 
diction of the High Court of Bombay,” 
a supposititious case which resembles 
that put by Sir Courtenay Ilhert only 
ill being on all fours with the present. 
This difference between two of the highest 
possible non jucliclal authorities at least 
leaves me free to fojlow my own opinion 
as stated above 
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In cODoluaion, I liave 6nly to add that 

It aeems that the Governor-Oaneral has 

• 

at least twice acted on the assumption 
that^he has the power that is now called 
in question as will be seen on a reference 

to Notification 1203, dated the 23rd 

• • 

September 1874, and published in the 
India Oa.elte of 26th September 1874, 
giving the High Court • of • Allahabad 
jurisdiction over a part of the Ivi.st India 
Railway and Its appurtenances that lie 
partly in Central India and partly in the 
Central Provinces: and to Notification 
No. 335, dated the 18th February 1901, 
and published In the India (hf yXtc of 
the 23rd February 1901, giving this 
Court jurisdictidu In parts "of Sibsagar 
In Assamt 

I therefore hold that the uolillcation 
of the Secretary of Statp giving Uiis 
Court jurisdiction over Sambalpur was 
not uU%'a vhes, that this Court can there 
fore exercise the same juri.sdiction ovej 
Sambalpur that it can exorcise over the 
rest of Bengal, and tliat wo therefore 
have jurisdiction to hear this appeal. 

On the merits of the case the PlaintifT 
sues for recovery of posse.sslou of a 
certain niouzah on tlio strength of a 
foreclosed mortgage granted by one 

Mussamat BhSmo. ft Is found that the 

• 

Plaintiff obtained a foreclosure decree 
in respect of the morPgagc in a suit In 
which the Defendant was a party. But 
it was suggested in the first place that 
It had not been proved that Bhamo was 
sole owner of the mouzah. The lower 
AppeBate Court held that she was such 
owner because Bhamo lyrd sued Satya- 
badi, the Defendant’s deceased brother, 
and it was found that Bharno was the 
owner of the entire village. To that 


suit the Defendant was not made a party 
being a minor, but It was said that 
Satyabadi was then joint with him, and 
the lower Appellate Courc accordingly 
held that the Defendant was,bound by 
the decree. Thi,j finding may In terms 
be open to objection in 'lie" circiun'^tances 
of tlio case, but tlio suit at least shows 
an assertion of title by Bhamo, and the 
Jmlge holds that a khewat of a settle¬ 
ment and copies of certain chowoalas 
clearly prove that Bhamo was the solo 
owner of the village. Under these cir¬ 
cumstances the findings of fact in the 
Court below are too strong for the De¬ 
fendant to succeed on this point. 

It is further argued that the fore¬ 
closure decree Is not binding on thb 
Defendant, but ho was a party to the 
suit and the validity of the mortgage 
was determined in his presence, though 
no decree ssas made against him on the 
ground that he had no iilterest in the 
property. I'liJer the present clrcuni- 
stances it is impossible to hold that he 

t 

is not bound by the decree. 

Tlio result is that this appeal is dis¬ 
missed with costs. 

A rule w*as issued in this case on the 
Plaint ill’ to show cause why the delivery 
of po.^sesfflon should not be stayed pend¬ 
ing the hearing of this appeal on certain 
term-', and pending the hear lug of the 
rule delivery of ^lossessiou wa.s stayed. 
This rule is now discharged. 

Mookiui.ief, J, -This is an appeal from 
a decision of the District Judge of Sam- 
balpnr in an action for recovery of pos¬ 
session of land commenced by the Plalu- 
tllYs llespondents In the Court of the 
Subordinate Judge of Sambalpur. A 
decree has boon made In favour of the 
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Plainlifld by both the Courts below, 
the valldky of which is questioned on 
behalf of the Defendant, substantially, 
on the ground that the District Judge 
has misunderstood the legal effect of tiie 
decrees in two previous litigations. A pro 
liminary objection is taken to the heav¬ 
ing of the appeal, on behalf of the 
Kespondeuts. It is argued that the Dis 
trlct of Sambalpur is outside the teni- 
torial limits of the jurisdiction of this 
Court, Inasmuch as Proclamation No. 2 i>.j 3 
Issued by the Governor-General in Coun¬ 
cil on the Ist of .September l'J05, which 
declared and appointed that the District 
of Sambalpur shall cease to form pait 
of the Central Provinces and shall bo 
subject to and included within the limits 
of the Bengal Division of the Presidency 
of Fort William, ic idtui vires {Ga.tlK 
of India, 2nd .September lOOo, Parc 1, 
page G36). The tiuestion raised is one 
of some novelty and of considerabie 
importance, and requires careful consi¬ 
deration. As it goes to the root of our 
jurisdiction, it must be decided before 
we can take cognizance of the appeal. 

It is argued by the learned vakil for the 
llespondents that the Governor General 
in Council' had no authority under 
Statute 28 and 29 Viet., Cb. lo to issue 
this proclamation so as to transfer a 

portion of the territory originally com- 

# 

prised within the jurisdjetion of the 
Court of the Judicial Commissioner .1 
the Central Provinces and place it wit’mn 
the juribdiedou of the High Court, and, 
in support of this position, reliance is 
placed upon a passage from a treatise on 
the Government of India by Sir Courtenay 
llbert (First cdillop, l;.ou, second edition, 
246). Th^ vftllaiiy A this contention 


must be tested* primarily by reference to 
the language of ^the Statute to which I 
hav5 just referred. 

The preamble to Statute 28 and 29 
Yict.,* Ch. 15, explains, among other 
iliiugs, that the object of the statute 
W.IS to nwke further provision than Is 
contained in the Indian High Courts 
Act of 1*81^1, (Stat. 24 and 25 Viet., 
Ch. 104) for empowerjng the alteration 
from time to time of the local limits 
of the High Courts and for the exercise, 
in places beyond the limits of the 
Presidencies or places within an^ for 
qbich such High Courts are established, 
of jurisdiction and powers conferred by 
Her Majesty s Letters Patent on the High 
Courts. Sec. 2 of the Statute next re¬ 
peals secs. 10 and 18 of the Higl/'Courts 
Att, the fortner of which provided that 
the High Courts were to e;ierclse the, 
siiiie jurisdiction as the Supreme,Courts, 
.and the latter provided that the terri¬ 
torial limits of the jurisdiction of a 
High Court npght be altered by an order 
in Council, .See. 3 of the Statute then 
authorizes the (iovernor-General in Coun¬ 
cil to alter the local limits of the juris¬ 
diction of the High Courts. It provides 
that it shall be lawful for the Governor- 
General in Council, first, to transfer any 
territory or place from the jurisdiction 
of 0110 to the jurisdiction of any other of 
the High Courts established or to be 
established under the High Courts Act j 
stcondly, to authorise and empower any 
High Court to exercise all or any portion 
of the jurisdiction and powers conferred 
or to be conferied on it by Her Majesty’s 
Letters Patent within any such portions 
of Her Majesty’s dumloions not included 
within the limits of the Presidency, place 
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or places for which such High Court was 
established, as the Governor-General In 
Council may from time to time determine 
and, thirdly, to exercise any such jintisdic- 
tion in respect of ChrlstlaAi subjects of Her 
Majesty resident within the .(homiuions 
of such of the Princes and States of 
India in alliance with Her .JSlajesty as 
the Governor-General in Council may 
from time to time determine. The plain 
reading of the third section of the 
statute seems to be that it consists of 
three^ independent clausos. We were 
invited, however, by the learned vakjl 

for tlio Respondents to treat the first of 

• • 

these clauses alone, as embracing the 
essence of the section, and the remain¬ 
der as merely consei^uentlai. In my 
opinion, there is no foundation wliatever 
for this argument. The first clause 
clearly^contemplates tlie transfer of any 
territory comprised within the jurisdic^ 
tion of one High Court to the jurisdic¬ 
tion of any other High Cgiirt. As soon 
as sueli a transfer has been ellected by 
an appropriate order made in terms of 
the section the transfer would lie operative 
in the sense that the High Court, within 
the jurisdiction of which tlie new terrl- 
to»y has been tirought^ would have power 
and authority to exercise jurisdiction 
thereover. It would rfe entirely supertlu- 
ous to add a second clause for tliis purpoie. 
In fact, upon a close examination of the 
second clause, it is obvious that it is in 
no sense subordinate or subservient to 
the i!r8t clause, and that its scope is 
entirely diflferent. The. second clause 
enables the Governor-fJeneral in Council 
by an appropriate order to bring within 
the jurisdiction of any High Court, en¬ 
tirely or partially, a territory not ori¬ 


ginally comprised therein, because such 
territory is not included within the limits 
of the Presidency, place or places for 
which the High Court has already been 
established. Clearly, by no stretch of 
language, can this be regarded as a provi¬ 
sion consequential to that contained in 
the first clause. Tliis view is considerably 
strengthened, if we examine for a moment 
the scope of the third clause, which 
empowers the Governor General In Coun¬ 
cil to authorise a High Court to exercise 
its jurisdiction in respect of Christian 
sulijects of Her Majesty resident within 
the dominions of allied princes and states. 

Surely this clause can in no event be 

• 

treated as consequential to the first 
clause. It may well be asked then, what 
is the foundation fbr the suggestion 
that the second clause is not independ¬ 
ent of the fiist, but nearly subordinate 
to it ' I'pou an examination then of 
all tlie provisions of the third section 
of the statute, ther.e does not appear 
to be any room for reasonable doubt 
that the (iovernor-Gencral in Co'nnoil 
has aiithorhy, not onl}' to transfer any 
territory from the jurisdiction of one 
High Court to that of another, but also 
to place within the jurisdiction of any 
High Court entirely or partially, terri¬ 
tory not originally included therein even 
thood'll, in the latter event, such place 
was not part of the Presidency, place or 
places for which the High Court had 
already been established. I am fortified 
in this view of the object and scope of 
sec. 3 by an examination of the repealed 
provisions of the Indian High Courts 
Act of 1861. I may point out that 
this mode of interpretation is perfectly 
legitimate and is supported by high au- 
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thorlty, Ileydorii rase (1) Tt Is well 
settled tha^ allboiigli a repealed statute 
lias to be considered as if it bad never 
existed, this does not prevent tbe Court 
from looking at a repealed Ant Ui p ift 
maietta on a queatipn of construction 
[E’p. G<>p(land (t2)] ; nor cati it be dls 
putod that wlien tbe jirovisions of a 
statute, as to tbe scope of wbicb there 
is room for reasonable doubt, have to 
bo construed, reference may legitimately 
be made to tbe previous history of tbe 
law on the subject, as was done by I lie 
Judicial Committee in /^hut ee Prosad x 
Chxitlerput (3), and Bioxvn v. Mclachlan 
^l), I am not unmindful that it is 
only when tbe statute or its phraseology 
is ambiguous and such as to admit of 
two lueauiugs that a historical iuvesti 
gatiou of this kind Is permissible [^(Jneen 
v. Most (o', United States v. Chase (d) ', 
and that, in any case, as observed by 
Lord Watson in Biadhuigh v. ClaiLe (7), 
it is an extremely bir/, irdous proceeding 
to refer to provision-', which have been 
absolutely repealed, in order to asccr 
tain what the legislature iiitoudod to 
enact in their room and stead. Witli 
those observations in view, if we turn 
for a moment to tbe provisions of sec^. 
10 and 18. of the Indian High Courts 
x\ct of 1801, what is the position i ^ec. 
10 defined the jurisdiction of the High 
Courts to be identical with that of tb • 
.Supreme Courts. .Sec. 18 then provided 
tlui' It -b.''! lie lawful for Her xMajeaty 

.']) .' . i:.i io 

2 Ih- (., M 'U J i'lb'.2). 

2 M ... i e I'.o (1 I'l) (ly 12). 

.'41 I !t. ! 1' ( Ma72). 

t..) / t;. 11, 1' 211 

('c' U ,s, .'M, 

C'ci5. 1:7; ('i:ej (ISi-J). 


from time to time,* by order in Council, 
to transfer any territory or placQ^from 
the jurisdiction of one to the jurisdic¬ 
tion bf any other of the High Courts 
established undo^ the Act, and generally 
to alter-and determine the territorial 
limits of the jurisdiction of the said 
several Courts,' as to Her Majesty with 
the advice c,f Her Privy Council may 
seem meet. The reasonable construction 
ef this provision of the law seems to mo 
to be that the territorial limits of the 
jurisdiction of any High Court ruight 
b^ altered by an order in Council. What, 
then, was the object which the Legisla¬ 
ture had in view, when sec. 18 was re¬ 
placed by secs. 3 and I of Statute 28 and 
2',* Viet. Cl), lo^ There is nothing to 
Indicate that «the iptentlon of the Legis 
latnro was to rc.strict the cwcercise of 
the powti.s of alteration of tewitorlal 
<imit.s of the jurisdiction of High Courts, 
oniy to cases of transfer of territory 
fiom one iligh Court to another. The 
intention, on the other hand, seems to 
have been of an entirely difl'erent character 
namely, to make an alteration of juris¬ 
diction possible without the previous sanc¬ 
tion of the Crown. . I didor sec. 18 of the 
Statute of 18G1, tli£ authority was vested 
ill the Crown alonp.^ Under tlje Statute of 
18G.5, the authority is vested in the 
(Jovernor-Ceneral in Council, subject to 
tlie authority of the Crown to disallow any 
order made by the Covernor General in 
this behalf. If we accede to the contention 
of the Respondents, the result would be 
tliat neither the Governor General nor 
the Crown would have any authority to 
alter the jurisdlctioil of any High Court 
by Inclusion of territory not comprised 
within the jurisdiction of a High Court. 
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Such Intention is undoubtedly not mani 
f 08 t 0 <^ by the language of sec 3 of *the 
Statute of 1865, and In the absence of 
clear indication to the contrary, I (jould 
hesitate to support, th^ inbaence that 
the object and efiFect of the g^atute of 
1865 was to deprive the Crown of the 
authority which it possessed^ tinder the 
Statute of 1861,* I have nob been able 
by an examination of the history of the 
working of the S'^atute of 1861 or of 
the history of the legislation of 1865 
to lay^any solid basis for the theory that 
mischief had resulted, because tlie Crown 
possessed practically unlimited powers 
of alteration of territorial limits of juris¬ 
diction of ni"h Courts and that It be¬ 
came consequently neossRary to restrict 
those powers, T have tri^d to plwe 
myself in the place of the Legislature at 
the time of the enactment of the .Statute 
of 1865 and I have not been able to, 
ascertain any historical facts which would 
justify me in the conclusion that the 
object of the legislation of 18G5 was to 
restrict the authority of the Crown. 
[People V. Supervision (8), U. S, v. Union 
(9)] It follows consequently that au 
examination of the language of the rc- 
pe?,led sections of the Statute of 1861 
confirms the interpretation at which we 
arrive on an exarainAfon of the plain 
language of sec. 3 of the Statute of 1865. 
Some stress must also bo laid upon the 
circumstance that the constnictlou which 
I place upon the section has hitherto 
been Accepted as the true interpretation 
of the section, which has beeq on at 
least two occasions similarly Interpreted 
and applied by the Uovernor-General in 

(8) 43 N. Y. 130. 

(0) 91 U. S. 72, 


Council. It Is a well settled principle 
of Interpretation that Courts lu constru¬ 
ing a statute will give much weight to 
the Intel pretation pul upon It at the 
time of its enactment and since, by those 
whose duty it })>'-■! fie'ui 'to cuus me, 
execute iuid apply *it I do not suf'gest 
for a moment that such interpretation 
has by any means coni rolling effect upon 
the Courts, Slun.tt v. Laird (10), United 
States V. Dickion (11). .Such interpreta¬ 
tion may, if occasion ari.ses, have lobe dis- 
rog.orded for cogent and persuasive 
reasons, and, in a clear case of error, a 
Court would without hesitation refuse 
to follow such construction, Evantwel v. 
P'vanturel (12), U. S. v. Tanner (13),* 
0)(eiy V. Thompson (11). In the present 
case, however, the Ijiuguage of sec. 3 
of tlie .Statute, wheiher interpreted by 
itself or in the hght of tlie provisions of 
the repealed sections of the Statute of 
1861, or ill view of the construction 

whicli has been placed upon it for a long 

• 

series of years does not lend any support 
to the contention of the Respondent^. 

Much reliance was placed on behalf 
of the Ilesfiondents upon the opinion of 
Sir Courtenay Ilbert, who ob.servra in 
80C. 104 ef his treatise on the Govern¬ 
ment of India that sec. 3 of the Statute 
of 18G5 only empowers the Governor- 
General In Couneil to make an order 
transferring afly territory from the juris¬ 
diction of one Court to the jurisdiction 
of aiiotlier and that the effect of the 
second branch of the section is only to 
enable the Governor-General to authorise 

(10) 1 ('ranch 299. 

(11) 15 Teter IGl. 

(1‘2) L. U 2 P. C. 162 (1869). 

(13) 147 U. S, 661. 

(11) 10 irownrcl 225. 
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the Court to which such transfer haa 
been made, to exercise its jurisdiotion. 
With all deference to the opinion of so 
learned %n author, I am unable in the 
present instance to adopt it as well 
founded, and I observe that Sir Court¬ 
enay Ilbert puls forward his view with 
some apparent hesitation. On the other 
hand, it must not be overlooked that the 
authority of Sir Henry Maine is directly 
opposed to the view indicated by Sir 
Courtenay Ilbert. Sir Henry Maine 
points out that the Statute of 180o must 
be Interpreted by reference to the two 
sections of the Statute of 18G1 which it 
repeals and observes that it was plainly 
'intended to enable the Covernor-General 
in Council subject to the veto of the 
Secretary of State, to do certain things 
by notification, which under the repealed 
sections could only be done by the 
Crown, After reference to bees. 10 and 
18 of the Sratute of 18G1, he next pro¬ 
ceeds tc analyse sec. 3 of the Statute 
of 18G.5 as follows : — 

“Sec. 3 empowers the Governor-General 
iu Council, 

(a) to transfer any territory or place 
from the .jurisdiction of one to the 
jurisdiction of another High Gburt, 

(i) to authorise any High Court to 
exercise all or any portion of its jurisdic¬ 
tion and power within %uy such portions 
of Her Mcjjesly’s dominions in India not 
Included within the Presidency or place 
for w’ich such High Court was estab¬ 
lished, as ihc Governor-General in Couu 
oil shall froni time to time determine, 

(c) to authorloe any High Court to 
exercise any sucli (that Is, all or any 
part of lisj jurisdiction, In respect of 
Chri 3 #m subjects of Her Majesty resident 


in such Native Spates, as the Goveruor- 
Gei^eral in Counoll shall determine.^ 

Under c1. (a) the plainest case is an 
actual transfer of territory, as for ex¬ 
ample the transfer of Behar to the 
Jurisdlctjjiqn of the High Court of the 
North-West. 

Under( 6)1 the western part of the 
Central Provinces might be wholly 
brought within the jurisdictiou of the 
High Court of Bombay, or again, the 
High Court of Bombay might be em¬ 
powered to exorcise part of'its jurisdic¬ 
tion over all or part of the Central 
^rovlnre^, for example, its jurisdiction 
over European British subjects criminally 
charged or such matrimonial or testa¬ 
mentary jurisdiction as it now exercises 
oyer European British subjects In the 
Bombay Presidency beyond the limits of 
Its ordinary original jurisdiction. 

, Cl, (r) isjvery large, Taking literally, 

It would allow 11 s to give the High Court 
appellate civil jurisdiction over Chris¬ 
tians in Native States, but the use of 
the phrase “ Christian subjects ” Irdicates 
what, no doubt, was the real intention, 
namely, that the portion of jurisdiction 
meant to be exercised was that usually 
exercised extra territorially, i.e, matri¬ 
monial, testamentary and criminal jiiris- 
dlclions.” (Minuses by Sir fleiiry Maine 
No. 46 pages 82 to 86 of the edition of 
1889, and No. 4.5, pages 83 to 85 of the 
edition of 1892). 

It is interesting to observe that one 
of the hypothetical cases mentioned by 
Sir Henry Maine is substantially identi¬ 
cal with the case now before us, and, 

In view of this exposition of the section 
from such an eminent jurist as Sir Homy 
.Maine, I feel no doubt that the cou- 
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tentloD advanoed by tbe nnapondents is 
not based on any sol]^ foundation and 
mua^ be overruled. The appeal, there¬ 
fore, must be considered on the merits. 

As regards the merits of the'case, 
the decision of tho District Judge is 
attacked on two grounds, namely, 
that the decree in a previous litigation 
to which the present Appellant was not 
a party ought npt to have been treated 
as binding upon him; and secondly, that 
a decree in another litigation to which 
the Appellant was a party but in which 
no relief was awarded as against him 
ought not to have been treated as bind¬ 
ing upon him. To test the accuracy of 
these contentions, it is necessary to ex' 
plain that the property in dispute is a 
village which the Plaintiffs allege belong¬ 
ed to a lady named J3hat»o from wh6m 
they clalnv to Lave derived title under 
a foreciosure decree. The Defendant, on 
the other hand, claims title to the pro* 
perty on the basis that it was owned by 
Samo, the second husbatid of Bhamo. 
The question, therefore, to whom the 
property belonged, ultimately reduces 
Itself to one of fact. The District Judge, 
however, it is said, has based bis con¬ 
clusion upon the question of title parti- 
ally on a decree in, a previous suit 
between thp brother yf the Appellant 
and Bhamo, In which ^hamo successfully 
asserted her title. That decree Is obvi¬ 
ously not binding upon the Defendant 
who was not a party to that litigation, 
nor can it be suggested with any show 
of reason that his brother was a party 
to that suit in a representative capacity. 
If the decision of the District Judge had 
been based on this decree, It would con¬ 
sequently have been necessary to remand 


the case. The judgment shows, how¬ 
ever, that bis conclusion was based upon 
evidence, independent of this decree, 
viz .:—evidence of possession and settle¬ 
ment papers. Under these circumstanoes, 
it is unnecessary to remand the case. 
[Womes Chunder Chatterjee v. Chundee 
Charan Roy (15)]. The present case in 
fact is in one sense much stronger, 
because there can be no doubt that, 
although the decree is not binding upon 
the Defendant, it is admissible In evi¬ 
dence as against him, as an Instance of 
a litigation in which the right now in 
controversy was successfully asserted by 
the predecessor of the Plaintiffs against 
a member of the family to which the 
Defendant belonged, Rum Ranjan v*. 
Ram Narain (16), Bitto v. Kcsho (17), 
Dinomoni v. Bi ojomohvii (18). I must 
hold, therefore, that the fiuding of the 
District Judge upon the question of title 
to the village cannot be successfully 
challenged. 

The second groutrd upon which the 
judgment of the Court below is attacked 
is that the decree in the forecIosurS suit 
obtained by the Plaintiffs against Bhamo 
is not binding upon the Defendant. It 
is to be observed, however, that the 
Defendant was a party to that litigation ; 
the genuineness of the mortgage was 
established in his presence, bub no relief 
was awarded as against him, because lb 
was alleged that be bad no interest in 
the equity of rederaptiou. Uuder these 
circumstances, it Is difficult to say that 
the decree is not binding upon him. If 

(l.'i) I. L. R. 7 Cal. 293 (1881). 

(16) L. R. 22 I. A. 60 (1894). 

(17) L. R. 24 I. A. 10 (1897). 

(18) L R. 29 I. A 24 (1901), 
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he had couteuded hi that litigation that 
he was interested in the equity of redemp¬ 
tion a liability could have been Imposed 
upon him under the decree. Me escaped 
liability 911 the ground that he had no 
interest in the equity of redemption. 
He now seeks to make out that it was 
he who was interested in the property 
and no*, the mortgagor, Blnimo. In this 
s^'ato of fu.cfs, it is impusoiblo for him to 
avoid the ellect ('f the decree, which was 
passed in his presence against the mort¬ 
gagor [iVtiuArmt Banctjee v. Suiesh Ckini- 
dra Mullick (19), Bhy\i v. Chuni Lai 
( 20 )] In any event, if the finding upon 
the question of the title of Bhamo to 
the village cannot bo successfully chal¬ 
lenged on this appeal, the foreclosure 
decree obtained in the piesenco of ti;e 
Defendant in tlie mortgage .suit, is a 
sufficient foundation for the title of the 
Plaintiffs to entitle them to a decree 
for ejectment- as against the Appellant. 
Neither of the grounds, therefore, upon 
which the judgment is sought to be 
assailed can be.successfully maintained. 

The appeal couscqueully fails and 
must be dismissed with costs. 

The rule for a stay of ()*'Oceedings 
pending appeal is discharged ; but no 
order is made as to costs. 

N. G. dismissed. 

(19) I. L K. 12 C'dl. 414 at. p. 423 
(188G). 

(20) 9 C. L J. 95. 105 (IDOo). 
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Adaption — Wdl — i\dopted son to take 
after icidotc, if of good character — Contin- 
gent interest— Unceriaintg—Implied contract 
on adoption not to make 

A Hindu hy his Will gave his widow a 
life-interest in a house and provided that 
on her death their adopted son should have 
the house provided he was of good char¬ 
acter and obedient^ to the widow, 

Hcli —That (he condition, viz, that 
the adopted son should he of geod chas'ac- 
Ur and be obedient to the adoptive' mother 
'and should survive hev, was a condition 
precedent to the adopted son taking under 
the Will and uas not void for vagueness. 


The adopted son had a contingent re- 
lyisionaty interest in the house during the 
widow’s life-time and this was inalienable. 


Tatebsal v. Howell (1) followed. 

In Hindu adoption there 'is no implied 
contract with the natural father that in 
consideration of the gift of his son the 
adopter will not make a Will. 


SORYA Mahipati Ham V. OouRT OF 
Wards (2) followed. 


This was an appeal preferred on the 6th 
of April 1905, against the decree of H. 
Jlolmwobd, l'>q.,‘ District Judge of Zlllah 

(1) M(.i\ari Rcpoilp, 20(1816) 

(2) 3 (; W. N:'4]5 ; e. 0 . L. K. 20 I. 
A. 8.3 (1899). 
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SoBBNDRA Nath Qhosb v . Kala Chand Banerjbe. 


24-Pergunnah8, dated the ?9th of Decem¬ 
ber 1904, reversing tjjat of Babu Jadu 
NathGhosb, Subordinate Judge of *Ali- 
pur.^ted the 30tb of June 1903. 

The facts of the case material ty this 
report will appear from the judgment. 

Babus Nii Madhub Bose, Nalini Ban- 
jan ‘ Chatterjee and Norendra Nath Sen 
for the Appellants. 

Mr. mil, Babus ^ogesh Chandra Boy, 
Lai Mohun Das, Drbarhi Nath Chucker- 
butty and Batan Chand Bural for the 
Respondents 

• 

The Judgment of the Court was as 
follows:— 

This appeal arises out of a suit brought 
by the Plaintiffs to establish the right 
they ol&lm to a house in^ the Barrackpur 
Cantonments. 

The facts of the case are set out in the 
judgments of tlie Courts below. It is 
sufficient to say here that one Srikanto, 
Chatterjee died, leaving a widow Tripura 
Sundari and an adopted so^n Bipro Das 
surviving him. Srikanto Chatterjee be¬ 
fore his death executed a Will giving his 
widow a life-interest In the house and 
providing that on Tripura Suudari’s death, 
Bipro Das should have a right to the 
house provlded*he was’of good character 
and was obedient to Tripura Sundari. 
Bipro Das mortgaged the house in the 
sixties with the consent of Tripura Sun¬ 
dari. Then one Kali Prasanno Bose sold 
the house in execution of a money decree 
obtained against Bipro Das and the house 
was pilrcbased by the mortgagee, Goblnda 
Ghose. Tripura SuudaiJ sued. to set 
aside the sale and obtained a decree in 
the High Court to «the effect that the 
sale was set aside " as regards Tripur 


Sundari’s life interest In the property— 
but It was declared that this could not 
affect any contingent or reversionary 
rights of Bipro Das after the widow's 
death, which the mortgagee .had pur¬ 
chased, and which he might possibly be 
in a position to enforce.” 

The Plaintiffs are* the heirs of Goblnda 
Chandra, the purchaser of the house, and 
now endeavour to establish their rights 
as against the Defendants, who derive 
their title from Tripura Sundari. 

The District Judge, though he speaks 
in one passage in his judgment of Bipro 
Das having “ a vested interest in the 
property,” has come to the conclusion that 
Bipro Das had under Srikanto Chatterjoe’s 
Will only a contingent right to it, the* 
reversionary right being subject to his 
being of good character and obedient to 
Tripura Suudar’, that Iiis right could not 
bo alienated, and that therefore the Plain¬ 
tiff’s predecesaor got nothiilg by his pur¬ 
chase, seeing that Bipro Das predeceased 

his mother and never succeeded to the pro- 

• 

perty. The Plaintiffs appeal. Un their 
behalf it is argued (1) that the right 
of Bipro Das was alienable during the 
widow’s life*time : (2) that the Judge has 
misconstrued the Will : (3) that the con¬ 
dition in the Will does not refer to any 
specified event and is void for vague¬ 
ness and uncertainty : (4) that the 

statement of Tripura Sundari in the 
Kobala, Exhibit A8, as to the misconduct 
of Bipro Das is inadmissible and (5) that 
the testator had no authority to make 
a Will so as to defeat the rights of his 
adopted son and conseiiuently It is void. 

We consider, however, that the Dis¬ 
trict J udgo is right and that Bipro Das 
had only a oontlngout interest in the 
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property—that his rights were subject to 
the coiiditlou precedent that he should 
be of good character and obedient to his 
adoptive motlior and should survive her. 
There is , no dispute between the parties 
as 10 this condition being in the Will, 
which has been lost, but of which there 
is secondary evidence in the Kobala. 
Both parties admit that there was this 
condition. The Piaintirt's themselves [iro 
duce the Kobala in which it is recited 
and before us it has not been denied tliat 
there was such a condition in the Will. 
There, therefore, apipeais to be no ground 
for supposing that the Judge has ni'.'i- 
coustrued the Will and taken a wioiig 
view of Bipro Das’s rights, which, being 
nnerely contingent, could not be sold. 
The condition in question docs not seeiu 
to us to be void for vagueness, d'lie 
condition is indeed very similar to that 
referred to in the case of Tatersall v. 
Hoxvtll (1). 

It is immaterial whether the statu- 
meuts of Tripura Sundarl in the Koh,ala 
as to Blpro -Das’s misconduct are ina I 
misaiblo or not, because he did not sur¬ 
vive Tripura Sundari. The question 
whether he had a right to succeed to the 
house after the death of Tripura Sundari 
therefore does not arise. If,' while Tri 
pura Sundari was alive, Bipro Das had 
only a contingent reversionary lutere.st, 
which could not be sjld, as we consider 
was all that he bad, the PlaIntiSa have 
no title to the house. The Appellants' 
last contention is that the testator could 
not by Wii' convey his property away from 
his adopted son. This argument is set 
at rest by tbe judgment of tlieir Lord- 
ships oi tbe I'rlvy Onincll in tlio PiWipur 

tij U 'bii- /.i - J>-i Ti- j. 26 (1816) 


ease, Surya Mahipati Ram v. Court of 
Wards (2), in whj.ch it was held that “ In 
Hindu adoption there is no implied con¬ 
tract with the natural father that in 
consi^ieration of the gift of his son, the 
adopter will not,make a Will.” 

For these reasons, wo dismiss the ap¬ 
peal with costs. 


(CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 268 OF 1906. 

Mitra, J. I’pendra Chandra 

Caspkrsz, J. Sinoha Roy, Defendant 

1908. No. 1, Appellant, 

Heard, 7 and 

8 , January. Mdhomed'Faiz 

Judgment, Phowdiiury and others, 

t21, January, j Respondents. 

I 

Partitio.i suit -Paities. — TalpLdais and 
du/'-iulalJars~A(lo(i'in<j persons not made 
jiarlies lo ical'd’ proceedin<ji —Practice. 

In a suit for pax tit ion persons holding 
interests oj sin inferior degree are not 
necessary parties. 

A person holding a per manent interest, 
though an interest of an inferior grade, 
may bring a suit for partition a^ against 
persons who hold cnterest( of a superior 
grade. 

A putnidnr mdyi bring a suit for parti¬ 
tion against his co-pulnidars or against 
dar-putnidars under his co-putnidars ; in 
the latter case the co-putnidars must be 
made parties 

The question as to who are nebessary 
and whg are proper parties in a partition 
suit discussed. 

( 2 ) 3 0. W N. 415 : s. c. L. R. 2G I. 

A. 83 (1899), 
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In the present sMt7,J[ield, that the dar- 
talvii^rs should not be made parties as 
the suit would become highly complicated 
thereby. » 

The comse adopted'in \he lower Courts 
namely, of alloioing the dar-tdltikdai s to 
watch the partition proceedings though not 
made parties, approved. 

This was an appeal preferred on Uie 
25th of July 1906, against the decree of 
Babu HaH Lai Mnkerjee, Subordinate 
Judge of ZUlah Tipperah, dated the 17th 
of April 1905. ■ 

The facts of the ease appear from the 
judgment. 

Dioaika Nath CUuikei butty and 
Akshoy Coomnr Banet)e* for tiie Appel 
laut. 

Moulvi Zihadur Rahim Zihid for 
Monlvi Sayed Shamsul lluda, Balus, 
Harendra Naiain Mi'ui, Dhnendut L.u 
Kastgir and Gnij i Pi osanna Roy Chow- 
dhury for the Respondents. 

The JuDGMESi OK THE CouBT was as 
follows:— 

Taluk'Chak Basta, which .at one time 
beleuged to Dewan Dur^a Churn, consists 
of 48 villages. Some of these villages 
are held by talukdarS without the in 
termedlato holders, some of the 
however, are held, either wholly m in 
part, by dar-talukdars. 

The rialutltt claims a share of 3 annas, 
6 gundas, 2 karas, 2 krauts, the Defend¬ 
ants No, 1, 2 and 3 who may shortly bo 
described as the Sliiha Roy Defendants, 
have a 4 annas slnft'e, and the remain¬ 
ing Defendants hold the remaining share. 
Defendants Nos, 15, 16, 17, 18, 19, 20, 


21 and 22 are described in the plaint 
as having a share of 2 annas, 4 gundas, 

2 karas, 1 kr.ints, but it was conceded in 
the lower Court that their share was 
2 aunas^ 5 gundas. The shares of the 

different parties are specified in Sch. A 

• 

of the plaint; but that schedule must 
be read with the modification that the 
Plaintiff has a share of 3 annas, 6 gundas, 

2 karas, 2 krants, and the Defend¬ 
ants Nos 15 to 22 i share of 2 annas, 

5 gundas. There was no dispute In 
the lower Court as regards the shares 
ol the other co-talukdars, and now there 
is no dispute as to the different shares 
of the p.arties. The decree of the lower 
Court directed a partition and, though 
the decree did not specifically mention 
llie shates of the parties which it should 
have done, no ditheuPy arises from such 
failuio to insert the respective shares 
of tlie paitie.s In the decree which will 
be drawn iij in this Court, the shares 
of the parties should be specified as given 
In the plaint with the amendments we 
have herein stated. 

As regards tlie villages which are held 
either wholly or in part ly dar-taluk- 
dars, the shares are ditlerehc and the 
dar talukdars are also ditferiiit. One of 
the iiiou/. khb ib said to lo held entirely 
h} t!ie dar-talukiiais, is., Mou'/.ihGaj- 
tcm.'i it i.b .also said ihat, in 4 of the 
mou/:ilis, the dar-talukdars have a 7^ 
gundas share; in 7 others, they have 
a 5 annas, 6 gundas, 2 karas, 2 krauts 
share; in 9 niou-/,ahs, they have a 4 
annas share ; in one mouzah, they have 
a G annas and odd gundas share; In 
another, lliey have a 1 anna odd gundas 
share: and in another they have a 3 
annas and odd gundas share. 
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In the lower Court, a question was 
raised as to the necessity of making 
these dar-talukdars parHes to the suit 
Alt the talukdars wore arrayed either as 
Plaintiffs or as Defendants. The dar 
talukdars have an intorost of the second 
grade or d^greo under tl.o talukdars. 
That they have a riglit to see that the 
partition is completed in a proper manner, 
and that their interests are not unjustly 
dealt with, is undeniable, and, in fact, 
the lower Court has directed that they 
should liave a right to watch tho parti¬ 
tion proceedings though that Court did 
not direct tliem to be made parties to 
tho suit. After the prelliuln.ary decree 
was passed l\v tiie lower Court, a peti¬ 
tion was presented by tlie dar-talnkdars 
asking that tliey ntiglit he made parties 
to the suit, The first Petitioner was 
Tafa/zal Ahnu'd Chowdiuiry, son cd 
Muhomed I'al? Chowdiuiry, During tiie 
pendency of (lie appeal, Muiiomed Fai? 
Chowdhury who was the Plaintiff died, 
and Tafaz/al Ahmed Chowdiuiry is now 
the ' Plaintiff, being bis legal representa¬ 
tive, Though the present Plaintiff had 
asked In the lower Court, that he, with 
the other dar-talukdars, might be made 
parties, he does not press tto point in 
this Court. He ins, apparently, taken 
the same position as his father took 
during tho course of* the suit. Most of 
the talukdars did not contest the pre¬ 
liminary decree of the lower Court, and 
rlo tiiU. a‘<k tills Court to add tho drr- 
talukdars partl.is. The only Defend¬ 
ant who las I'refcttud tins appeal and 
asked this Comt diri-et tlia*’ the dar 
talukdars bo m-i Ic [laC.ics ia*tlio Defend¬ 
ant No, 1, 1/peiidra Cuauara Singha Koy, 
who iff now the common manager of the 


estate. It would,not affect his present 

t 

interest, if the taluk continued to be 
joint as before. 

But apart from any considerations as to 
the personal interest of one or other of the 
parties, ,tlie question of law that we have 
to decide is whether, in a suit for partition, 
the persons representing interests of an 
inferior grade or degree should be made 
parties along with the co-owners of a 
superior rank The lower Court came 
to the conclusion that persons In an 
Inferior situation, whether tney had per- 
niaiient interests or not, were not neces¬ 
sary parties in a partition suit. The 

I 

learned vakil for the Appellant has 
not denied the correctness ol (he pro¬ 
position as a puopositlon of law,'namely, 
that they arp not necessary parties and 
that no suit should fall oq account of 
th? absence of such persons as parties 
to the suit. But what he has pressed 
upon us is this—tiiat notwithstanding 
that they are not necessary parties, they 
are proper p.arties and that, in view of 
the facts of the present case, they should 
be made parties to the suit, and that 
the case should be sent back to the 
lower Court for that purpose. 

There can be^no doiibt upon the au¬ 
thorities that, In a suit for partition, 

* I ' 

pel sons lioldlug interests of an inferior 
degree are not necessary parties. It 
can, also, be stated that the authorities 
are clear that a person holding a per¬ 
manent interest, though an interest of 
an inferior grade, may bring a suit for 
partition, as against persons who liold 
Interests of a superior grade. In Jlemadri 
Nath Khan v. Ramani Kanta Roy (I), 
the learned Judges came to this conclu- 


(1) I. L. R. 24 Cal. 683 (1897). 
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aioD, and the decisions,*of this Court in 
Badha Kanta Saha Biprodas Boy 
(2), V^d Nawah Dildar AH Khan v, 
Bhowani Sahai Singh (3), also support 
the same view, So that if a putaidar 
who has a dar-putnidar under him declines 
to bring a suit for partition against his 
co-putnidars, the dar-putnidar, as re¬ 
presenting the interest of ’such putnidar 
may bring a suit, for partition against 
the CO putnidars of "his own putnidar. 
Similarly, a putnidar may bring a suit 
for partition against his co-putnidars, 
and he may asio bring a suit for parti¬ 
tion against dar-putnidars under his co; 
putnidars. But, in the latter cast, the 
co-putnidars must be made parties. We 
are not, however, prepared to lay down, 
as a broad rule of law,•that in each case 
a dar-putnidar Is a ne^essar^ Defendant 
in a suit {^r partition, if bis putnidar is 
made a 4 )arty and if such putnidar does 
not wish to avoid the responsibility which, 
attaches to a party in a partition suit; 
that is, to see that the part^ion is carried 
out in a fair and equitable manner. We 
are, accordingly, of opinion that the 
view of law taken by the lower Court is 
correct. 

In the’ present case if we were to direct 
th(f dar-talukdars to Joe made parties, 
the suit wou|,d become hjghly complicat¬ 
ed and a large number of persons would 
be brought in as parties who might not 
be usefully or conveniently placed on 
the record as Defendants. 

Their Interests are not co ordinate with 
the interests of the present Plaintiff and 
Defendants, and they may and ought 

(2) 1 C. L J. 42(1904). 

(3) I. L. R 34 Cal. 878 : 3. c 6 C. L. 

J. 648 (1907). 


to be fully represented in the suit by 
the persons under whom they claim sub¬ 
ordinate or dar-taluk interests. We do 
not apprehend any difficulty in future < 
from the partition being effected as di¬ 
rected by the lower Court. The presence 
of the dar-talukdars In the partition 
proceedings which will enable them to 
watch their own interests, will prevent 
any fraud from being practised, so far 
as their interests are concerned. If the 
dar-talukdars are made parties they may 
claim partition of their own shares inlet' 
se in each dar-taluk, and thus introduce 
almost Interminable complications in the 
partition proceedings [see the observa¬ 
tions at p. Ill of the judgment in Jajnet- 
war Dull v. Bhutan Mohan Mitra (4)]. 

It Is, however, desirable that, where 
an entire village is hehl by dar-talukdars 
that village should not b? allotted to any 
particular shareholder but should, in 
accordance with the rule' under the 
Bengal Estates Partition Act, be held by 
all the co sharers jointly. As regards the 
villages in which the dar-talukdars hold 
a share, or shares, the partition should, 
if possible, be effected in such a way as 
to give to the dar-talukdars their pro¬ 
portionate shares of the land in accord¬ 
ance with *the shares held by them as 
dar talukdars. This will obviate any 
difficulty as regards the distribution of 
assets. As regareft the villages in which 
there are no* dar-talukdars, they should 
be partitioned in the ordinary way and 
the shares should be as compact as prac¬ 
ticable, and if possible, each set of shares 
should get entire villages. Bub as re¬ 
gards the villages held by dar-taiukdars, 

{4)T L. R. 83 Cal. 425 : s, c, 3 C. L. 

J. 205 (1906). 
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a different rule must be adopted as we 
have Indicated. The decree of this Court 
will specify the shares of the parties, 
'■direct that the dar-talukdars may be 
allowed to watch the proceedings, and 
it should further direct that th,e parti¬ 
tion of the villages in which there are 
no dar-talukdars should be effected in 
the manner indicated above, whereas the 
partition of the villages in which there 
are dar-talukdars should be effected 
in a different way, each village being 
taken as a distinct property subject 
to partition amongst all the co-sharers. 
With these modifications, we affirm the 
decree of the lower Court, and dismiss 
this appeal with costs to the Plaintiffs 
Respondents. We assess the hearing fee 
at Rs. 300. 

Let the record be sent down at once.] 

S. C. S. Appeal dismissed. 

CCIVIL APPELLATE JURISDICTION.] 
Appeal from Original Decree 
No. 421. OF 1906. 

' R. Belchambers, Adml- 
Maolean, C, J. uistrator pendente lite to 
Doss, J, the estate of Gopal 

1908. Lai Seal, Plain- 

Heard, . tiff. Appellant, 

24, March, v. 

Judgment, Sarat Chandra Chose 
10, April. and others, De- 

; fendants. Respondents. 

Civil Procedure Code (Act XIV of 1882) 
sec. 257A—Rent decree—Instalment bond exe¬ 
cuted by some of the judgment-debtors in 
decree-holder’s favour in respect of decretal 
amount—Enfex cement by suit—Agreement to 
give timct 

Where two of the judgment iebtors exe¬ 
cuted a kistibundi bond in favour of the 


decree-holder hypothecating certain property 
in order to secure the decretal amount, 
and the bond further provided tp<st on 
failure of payment of the instalments, 
the decree-holder would be competent to 
execute the decree, 

Held-<'-^Aa« it was more than a mere 
agreement to give time within the meaning 
of sec. 261 A, Civil Procedure Code; and 
although Che agreement to give time not 
having had the santtion of the Court was 
incapable of enforcement, there was nothing 
to taint the rest of the agreement with 
illegality or prevent the decree-holder from 
suing upon it. 

This waa an appeal preferred against 
the decision of Babu Sripati Chatterjee, 
Subordinate Judge of Hooghly,, dated 
the 20th June 19'06. 

'The facts bf tb? case are as follows :— 

This was a suit on a simple mortgage' 
bond given by the Defendants NOj. 1 and 
'2, as executors to the Will of the late 
Muktakeshi Dasl to the late Babu Copal 
Lai Seal on'the 12th of Assin 1305, 
which corresponded with the 27th Sep¬ 
tember 1898. The suit was Instituted 
by Mr. R. Belchambers as administrator 
pendente lite to the estate of Babu Copal 
Lai Seal. 

Babu Copal Lai -bad two decrees No, 13 
of 1895 and Na, 27 of 1897, against 
the Defendants Nos, 1 and 2 and three 
minor brothers of theirs, for bis 9^^ 
annas share of the arrears of rent of a 
putnl taluk known as "Lot Palpara.” 
Copal Lai had been executing the decrees 
in execution cases Nos. 33 and 1 of 1898, 
when be took 'the kistibundi mortgage 
bond in suit from the Defendants Nos. 1 
and 2. It was stated in the bond that 
though the putni taluk " Lot Palpara " 
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did originally belong tb the late Faran 
Chandra Ghosh, the fa^er of the judg- 
ment^btors, it was sold off in - execution 
of some money decree against Paran 
Chandra in execution case No. 4^1 of 
1888 of the Uluberia Mudalf *a Court, and 
was purchased by Muktakesbl Gftsi, that 
Muktakesbl had never got bpr name 
registered in Gop^l Lai’s Sbertata ; that 
it was on that account that Gopal 
Lai bad sued Paran Chandra’s sons and 
obtained dpcrees against them for the 
arrears of rept of the putnl: that Mukta¬ 
kesbl bad died leaving a Will by which 
the executants of the. bond (the Defend-* 
ants Nos. 1 and 2> of the present suit) 
were appointed executors to her estate: 
that tb(^ bad given a fresh kabuliyat for 
the putni to Gopal Lal^ as executors to 
Muktakesbi’s estate: a»d tHat as they 
were not then in a position to pay off the 
decretal *debtB they gave that bond mort 
gaging the putnl and other properties 
left by Muktakesbl. The debt due to 
Gopal Lai under the decrees then amount¬ 
ed to Rs. 11,549-4-9. It was stipulated 
in the bond that the Defendants Nos. 1 
and 2 would pay Rs. 8,000 in twenty 
instalments of Rs. 400 each, in Poush 
and Cbaitra 13^)6 to dSlb B. S., and 
Rs. *650 in Poush 1316 and Rs. 566-4-9 
in Cbaitra that year, an^ Gopal Lai would 
allow them a remission of Rs. 2,434. If 
they made default in paying the instal¬ 
ments then only would the decree-holder 
be entitled to realise the money by 
executipg the decrees, and if they made 
default in paying any two consecutive 
instalments Gopal Lai would be entitled 
to recover the remitted amount also by 
executing the decrees. It was further 
provided that the decree was to be kept 


alive by causing satisfaction of the decree 
to the extent of the instalment paid 
before the expiration of every three years. 

After executing this bond the Defend- 
ants Nos. 1 and 2 paid Rs. 800 only in 
Poush And Cbaitra 1306, but did not 
make any payment after that year. This 
suit was therefore brought on the lOtb 
of June 1905 for Rs. 4,000 that was 
due for the years 1307 to 1311, and also 
for the remitted amount of Rs., 2,434. 
An amount of Rs. 1,060 also was claimed 
as interest, though there was no stipula¬ 
tion for payment of interest in the bond. 

The Defendant No. 3 a sister of De¬ 
fendants Nos. 1 and 2 was made a party 
to the suit on the allegation that she • 
bad purchased the mortgaged putni taluk 
at a sale in execution of a money decree. 

The Defendants all entered appearance 
in the suit, and contended inter alia that 
the bond In suit was void under sec. 
257A of the Code of Civil Proceduret 
and that there was no cause of action 
for the suit. 

The Subordinate Judge held that there 
was no cause of action, that there was 
no provision in the bond which would 
entitle the Plaintiffs to enforce the terms 
of the bopd by a regular suit, that the 
bond itself was " absolutely without 
consideration as it was not the intention 
of the parties to extinguish the decrees by 
this new contract between them.” (Vide 
Oopal Sahu v. BriJ £ithore Ptrihad (13). 

£abus Krishna Prosad Sarhadhikari^ 
Chandra Sekhar Banerjtt and Raian 
Chand Boral for the Appellant. 

Babu Moktndra Nath Boy, Satish 
Chandra Ohose and Mohini Mohan Chat- 
terjee for the Respondents. 

(13) 1. L R. 32 Cal. 917 (1905). 
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The Jddqmbnt of the Court was as 
follows:— 

Maclean, C. J.—This is a suit by au 
administrator pendente lite to the estate 
of one Babu Copal Lai Seal deceased, 
upon a iisiibundi or instalmebt bond. 
It appears that Babu Copal Lai Seal 
had obtained two decrees in this Court 
against the Defendants in certain rent 
suits, on account of arrears of certain 
putnl mohal ; that the property was pro¬ 
claimed for sale for a sum of Rs. 11,519 
odd, and the sale was fixed for the 16th 
of July 1898. By the bond in question 
dated the 11th of Aswin 1305, after re¬ 
citing that the sum of Rs. 11,549 odd 
. was due under the decrees and that they 
wore unable to pay the money at once, 
and that Babu Coj»al Lai Seal had agreed 
to take the sum of Rs. 9,115 odd by 
instalments, after allowing remission 
of Rs. 2,434/rora the aforesaid amount, 
the Defendants executed the bond and 
as security hypothecated certain proper¬ 
ties mentioned ini the schedule. It was 
in fact a mortgage bond. Then there 
was a provision that if there were de¬ 
fault in payment of the instalments, it 
should be competent to Babu Copal Lai 
Seal to realise the money ip execution 
of the decrees, and iu default of pay¬ 
ment of two consecutive instalments the 
entire amount inoludiug the amount 
remitted, should be realiMble in execii 
tion of the decrees. The Defendants 
have only paid about Rs. 800 under the 
bond, and the execution of the decree 
has become barred by limitation. A 
substantial sum la due under the bond. 
The Plalntlfi’ as representative of Babu 
Copal Lai Seal sues for that amount, 
and-^fm the realisation of the sum out 


of the hypothecated property. The only 
defence that hafa been submitted to us 
is that the mortgage bond is void/f^nder 
sec. 257A of the Code of Civil Procedure. 
The* Court below took this view and 
dismissed the unit': and, the only ques¬ 
tion argued before us on this appeal was 
whether that view was correct. Sec. 

I 

257A, so far as it is material, runs as fol¬ 
lows : ‘ Every agreement to give time 

for the satisfaction of a judgment-debt 
shall be void unless it is made for con¬ 
sideration, and with the sanction of the 

I 

Court which passed the decree, and such 
„Court deems the consideration to be 
under the circumstances reasonable.” It 
is urged that the bond was a mere agree¬ 
ment to give time for the satisfaction 

I 

of the debt, and^as it was made without 
the sanctioti of },he Court it is absolutely 
void. In the absence of authority upon 
the point I should have been disposed to 
think that what is meant by an agreement 
to give time in that section, is a mere 
agreement between the decree-holder and 
the judgment-debtor to give time for 
the satisfaction of the debt, and that 
one object of the section was to obviate 
discussion, as to whether or not there 
had been such ,an extension of time 
given, as to which there might be a 'con¬ 
siderable contlipt of oral .evidence; and 
also, as some Judges think, to protect 
the debtor and, to avoid this, the Legisla¬ 
ture determined that any such agree¬ 
ment should be void, unless made with 

the sanction of the Court. It is notice- 

* 

able here that the bond was given not 
by the*judgment-debtors but by two of 
them only, as executors of the deceased 
tenant. The question therefore is, Is this 
bond as agreement to give time within 
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• I . • . 

tiie meaDiag of t^he sectfon. Primd facie 

It is an ’ordinary initalment bond by- 
pofe^atlng certain property for the 
payment of those instalments. But it 
is said that the provision at tbeiend of 
the deed for keeping aijve the right to 
execute the decree makes it .an agree- 
mo’nt to give time within the meaning 
of sec. 257A. On the’facp*of it, it is 
more than that* H is a contract between 
the parties that, for the consideration 
set forth, the Defendants hypothecated 
certain property to secure the balance 
of certain .debt. There is a great 
diversity of judicial opinions upon the 
point. In the Calcutta and Madras 
High Courts (subject to a recent decision 
in the latter Court) the view taken is, 
that such a bond is no* void under sec. 

257A and that it can enforced ki a 

• 

separate guit: whilst, the High Courts 
of Bopabay and Allahabad appear to 
have entertained an opposite view. Hi 
the case of Jhabar Mahomed v. Modan 
Sonahar (1), it was distinctly held that 
an instalment bond of the present nature 
was not an agreement to give time for 
the satisfaction of a judgment-debt with¬ 
in the meaning of sec. 207A of the Code 
of Civtl Procedure, and, reference was 
made to an earliej^ judgment of this 
Court in Jhe case of Gunamani Dasi v. 
Pran Ktshori (2). this view was fur¬ 
ther emphasized in the case of Hukum 
Chand Otwal v. 'Taharunnessa Bibi (3). 
where reliance was placed upon the cases 
1 have previously cited, and upon a 
decision of the Madras High Court in 
the case of Sellamayyar v. M^than (4), 

(1) I L. R. 11 Cal. 671 (1885). 

12) 5 B. L. R, 223 (1870). 

(3) I. L. R. 16 Cal. 504 <1889) 

(4) I. L. R. 12 Mad. 61 (1888). 


and a decision of the Allahabad High 
Court in the case of Ramghulam v. Janki 
Rat (5). The same principle was applied 
in the case of Hurkiisen Das Serowgee 
V. Nibaran Chandra Bantrjcfi (6), and 
again in the case of Juji Kamti v. 
Annai Bhatla (7), where it was held 
that the intention of the section was to 
render such agreement void, only so far 
as it affects the right to execute the 
decrees. In the case of Bank of Bengal 
V. Yyabhoy Gangji (8), it was held that, 
where such an agreement to give time, 
not sanctioned by the Court as required 
by sec. 257A formed part of the consi¬ 
deration for the bond, and has actually 
been enjoyed by the obligee of the bond, 
such consideration not being in its nature 
illegal and not having as a fact failed, 
there is no reason why the obligor should 
not enforce the terms of the bond. In 
the case of Kesu Shivaram v. Genu 
Babaji (9), it was held 'that the provi¬ 
sions of sec. 257A do not include, with¬ 
in their scope, an,agreement between a 
judgment-creditor and h person other 
than the judgment-debtor, whereby the 
latter, in consideration of the postpone* 

o 

ment of the execution of the decree 
against the judgment debtqr, undertakes 
to pay t6 the judgment-creditor a certain 
sum of money. Here, as I have point¬ 
ed out, the obligees of the bond were 
not the judgmeht-debtors. In the case 
of Tukarani v. Anantbath (10), it was 
held that the true test was whether the 
mortgage bond suspended the right to 

(6) I.L. K. 7 All. 124 (1884). 

(6) 6 C. W. N. 27 (1901). 

(7) I. L. R. 17 Mad. 382 (1893). 

(8) I. L.R. 16 Bom. 618 (1891). 

(0) 1. L. R. 23 Bom. 502 (1898). 

(10) I. L. R. 20 Bom. 262 (1900). 
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execute the decree, or nbetber it put 
an end to the remedy on the decree, 
and substituted the mortgage bond. If 
it amounted to an actual and present 
satisfaction of the judgment, it is not 
an agreement to give time for the satis¬ 
faction of a'judgment-debt, and does 
not fall within sec. 257A of the Code 
of Civil procedure. In that case all the 
authorities were carefully reviewed by 
the Court. .This view was adopted by 
the Madras High Court in the case of 
Venkata Subramania v. Koran Kannan 
(11). All the cases were reviewed in 
a Full Bench case of the Allahabad High 
Court, Lalji Singh v. Gaya Singh (12), 
where it was held that an agreement 
v^bereby a decree is adjusted, and so 
rendered unenforceable is not within the 
purview of sec. 257A of the Code of 
Civil Procedure. 

These are substantially all the authorl* 
ties on the point, and as the result of 
these authorities, and looking at the 
language of the sectipn, 1 think the Plain¬ 
tiff is entitled td maintain the suit. The 
provision as to giving time to execute 
the decree is not illegal, though it may 
be incapable of enforcement, as the agree¬ 
ment was not made with the sanction 
of the Court, Bank of Bengal v. Vyah- 
hoy Oangji (8). In point of fact, how¬ 
ever, the Plaintiff has performed that 
part of agreement, and although that 
part of the agreement may not be capa¬ 
ble of enforcement, there is nothing to 
taint the rest of the agreement with 
illegality, or to prevent the Plaintiff from 
suing upon it. 

(11) I. L. R. 'Jt) Mad. 19 (10O‘.^). 

(12) I. L. R. 25 All. 517 (1903). 

(8) 1, L. K. 10 ilom. G18, 625 (1801). 


The appeal must be allowed with costs. 
Doss, J. —I agree. 

N. G. Appeal allotp^. 


[ORIGINAL REVISIONALJURISOICTION. 

Rule No. 163 of 1908. 


Geidt, J. 
WOODROFFJ, J, 
1908. * 

7, April. 


Lbkhraj Ram, 
Petitioner, 

«. 

Debi Fershad, 
Opposite Party. 


Superintendence, High Court's power of— 
Sec. 15 of the Charter Act—Interfering with 
order of Presidency Magistrate—CriTninal 
Procedure Code (Act ^ V of 1808), sec. 203, 
order under—Dismissal of, complaint—Rule 
issued by High Court — Magistrate's^ dutg to 
show cause. 

1 

Independently of' the Code of Criminal 
Prheedure the' Uigi Court hat jurisdic¬ 
tion under sec. 15 of the Char'ier Act to 
interfere with the order of a Pretidency 
Magistrate dismitting a complaint under 
sec. 203, Cr. P. C., and direct a further 
enquiry. „ 


Theie is no form of judicial injuttiet 
which the High Court, if need be, cannot 
reach under the Charter Act, 


Keoar Nath Santal v. KBBiisaNAXB 
Mitter (6) doubted. ' 

See. 16 of the Charter Act should be 
interpreted in an Extended tense to at to 
give the High Court power of superinten¬ 
dence, that it to say, powers of revision 
over proceedings of the Subordinate Courts. 

This was a rule granted on the 3rd of 
February 1908, against an order of Mr. 
D. H. Klngsford,‘Chief Presidency Magis* 
trate of Calcutta, dated the 6th of 
January 1908, dismidsing the complaint 
(6) 6 C. L, J. 006 (1007). 
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. I 

of the P((titioner undo)' seo. 203, Cr, P, 
C., ^gainst the oppositS party. 

Tb^ facts material to the report were 
rlefly these :— 

The Petitioner was the manager of the 
firm of Ajodhja Prosa^ Bindesri Prosad 
wbieh carried on business as shellac mer¬ 
chants and aratdars (commissiAu agents) 
at No. 150, Cotton Street, in Calcutta. 

The accused wa/ a broker in the piece- 
goods department of the said firm. 

The accused asked the manager (the 
Petitioner)* for the loan of Rs. 6,000 
allegifig that they would be returned 
to him in a few hoursf and sent a servanl 
and then a cousin, one after the other, 
for the meney. The manager refused to 
give bbn the money stating that be re¬ 
quired the same for his own business. , 

Thereafter the acculed himself came 
‘to the ma*Dager and pressed him to ac- 
oommoffate him (the accused) with 
Rs. 6,000 for three or four hours only. 
Ou his refusal to give him the money, 
the accused represented \hat he had 
entered into a contract for the purchase 
of certain bars of silver and that as that 
day 27th November 1907 was the due 
date for. tendering the amount to the 

Bank, he wanted the etccommodation for 

* 

a few hours only. The accused also re¬ 
presented tbit on th(A Bank’s accepting 
the tender, he would take delivery of 
the bars and either bring the same to the 
manager or raise money on them and re¬ 
pay the sum of Rs. 6,000 on that very day. 
The accused further stated that if the 
Bank did not accept the tender, be would 
at once return the sum tolilm. 

The Petitioner, believing the above to 
be true, was induced to pay the accused 
Rs. 6,000 for a few hours only. The 


Petitioner wanted to see or bear from the 
accused the same evening but the ac* 
eused did not turn up or return the 
Rs. 6,000 or any part thereof or give any 
silver bars. 

The • Petitioner sent a servant to the 
accused who promised to pay on the next 
morning. Since then the Petitioner was 
put off from day to day on some pretext 
or other till the 19th December 1907, 
when the accused absconded, and the 
Petitioner filed a petition of complaint in 
the Chief Presidency Magistrate’s Court 
at Calcutta on 2nd January 1908, 
charging the accused with criminal breach 
of trust and cheating in respect of the 
said sum and prayed for a warrant for. 
bis arrest. 

The Magistrate dismissed the com¬ 
plaint under sec. £03, Cr. P. C., record¬ 
ing the following order " says (».e, the 
complainant says) he did not understand 
he was being cheated until the accused 
ran away on the 19th December. This 
shows that there was 6nly ^ vague under¬ 
standing as regards repayment. Civil 
matter—dismissed—sec. 203.” 

Against this order the present rule was 
obtained by the Petitioner. 

Mr. S. .P. Sinha and Bahu Ramani 
Mohan Chatferjee for the Petitioner. 

Mr, Jachton for the Opposite Party. 

The JUDGMBNT OP THE CoURT WaS BB 
follows :— 

Woodhokfe, J.—This is a rule calling 
upon the Chief Presidency Magistrate of 
Calcutta and upon the opposite party 
to show cause why the order of dismissal 
of the complaint should not be set aside 
and a further enquiry directed to be 
made. 
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Ib Is argued In the first place, on be¬ 
half of the opposite party, that we have 
no jurisdiction to interfere with the 

order of the Presidency Magistrate. The 
« 

question of jurisdiction has been consi¬ 
dered both with reference to the provi¬ 
sions of the Criminal Procedure Code 
and of the Charter Act. I need not 
discuss the question whether we have the 
necessary power under the Criminal Pro¬ 
cedure Code. That question has been 
the subject of conflict of decisions as 
appears from the cases reported in Col¬ 
ville V. Kri&to Kishore (1) and Emperor 
V. ^arjivandai (2) deciding the question 
in the affirmative [see also as regards the 
position of the Presidency Magistrate 
Liakat Hossein v. The Emperor (3)] and 
from the cases reported in Chaioobahi v. 
Barendra (4), Debi Bux v, Jutmal (.o) 
and Kedar Nath Sanyal v. Kheiter 
Nath Mitter.(^) deciding the question 
In the negative. I say it Is unneces¬ 
sary to consider whether we have power 
under the Criminal Procedure Code, be¬ 
cause, without deciding one way or other 
and assuming for the purpose of argu¬ 
ment that the Code does not give us 
power, I am clearly of opinion that wo 
have jurisdiction under the prqvislons of 
the Charter Act. This, however, has been 
contested and reliance has been placed 
upon the following observations of MItra, 

J , in the case reported in Kedar Nath 
Sanyal v, KhetJer Nath Milter (6)— “ Sec, 
15 of the Charter Act, however, gives ns 
a limited jurisdiction. We can exercise 

(1) I, L. It. 26 Cal. 746 (1899). 

(2) 1 L. Tt, 27 Horn. 84 (1902>. 

(3) 12 C. W. N. 246 (1907) 

(4) 1. L R. 27 Cal, 126 (1699), 

(;'.) I. L.. K. 33 Cal 1282 (1906) 

■ *6) 6 C. L. .1, 705(1907). 


that power only in oases* of non-exercise 
or Illegal exercised of jurisdiction. We 
cannot set aside the order of dl8(>^rge 
made by the Presidency Magistrate, mere¬ 
ly on a consideration of the evidence 
in the case. We‘ ar&, therefore, of opi¬ 
nion that fhis is nob a case in which we 
may exercise our powers under sec. 15 
of the Charter Act and direct a further 
enquiry. The rule is accordingly dis¬ 
charged.” It la possible that my learned 
brother did not use the word “ can ” in 

ij 

Its strict sense and did not, by these 
observations, mean to absolutely exclude 
Wie Court’s power of Interference in any 
but the cases mentioned. But, if he 
did, and the language appeals to bear 
this meaning, I must, with all respect, 
express my disseif'c. Other Judges have, 
on other odoasiops, repeatedly refused 
to make any declaration limiting their. 
powers under the Charter. It<> is one 
‘thing to say that the Court will not ordi¬ 
narily interfere except in the cases stated 
and it Is another thing to say that it can 
never interfere but in those oases. For 
my part, I am of opinion that there is no 
form of judicial injustice which this 
Court, if need be, cannot reach. It would 
be unfortunate if It were otherwise. I 
may add that in*justice may equally be 
done where pouspns. In faflt guilty, are 
improperly acquitted or discharged as 
well as where innocent persons are con¬ 
victed. In the decision reported in 
Charoobala v. Barendra (4) it la stated 
with reference to our power und^r the 
Charter that “ that section (sec. 15) 
has always bedii Interpreted In a very 
extended meaning so as to give us ample 
power of superintendence, that is to say, 

(4) I. L, R. 27 Cal, 126 (1899). 
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The Report of the Bar Council, which we 
noticed in our columns lately,and which contair/ed 
some very wholesome rules.of professlqpal conduct, 
was adopted at the annual meeting of the Bar 
Council, held under’the presidency of the Attorney- 
Ceneral on the {ith of May last at the Old Hall of 
the Lincoln’s Inn. At this meeting the only question 
that was referred back to the Coijncll was whethiA a 
barrister does not offend against professional etiquette 
by contributing answers to legal questions in the 
columns of novi^papors for ordinary literary re¬ 
muneration. Whatever doubt may be entertained as 
to professional propriety with regard to this matter 
there Is none whatever that when a barrister al¬ 
lows his names to be published in tonnectlou with 
such answers he offends against the wholesome rule 
that a barrister should do nothing which may 
amount to self-advertisement or a solicitation of pro¬ 
fessional business. 


Teh; Judicial Statistvis for 4'’1noland and Wales 
for the year of 1906 have been ppubllshed with the 
usual masterly review of such statistics in an 
admirable introduction by Sfr John Macdonell. 
Wb have suggested In these columns before and 
would suggest again th*at an annual review of the 
Judicial Statistics by the Government of India and 
the provincial governments will be both useful and 
Instructive. The summary and the explanatory 
notes ordinarily appended to the judicial statistics 
published by the Government of India are much too 
meagre and mechanical to convey ^ny Idea .of the slg- 
niheanoe of the figures past and present or to Indicate 
the probable causes of normal fluctuations or ab¬ 
normal variations that are freqifbntly uotlcable In such 
figures. The Report of the Administration of Civil 
and Criminal justice In Bengal and Eastern Bengal 
as published by the High Court since the Partltlon- 
of Bengal has become even more enigmatical than 


before and It is difficult to gather from the un¬ 
digested mass of Information sought to bp conveyed 
the true significance of the figures. This publication 
should be thoroughly over-hauled and rationalised. 


It appears from Sir John Macdonell’s Introduc- 
tion to the Judicial Statistics that in 1906 civil 
proceedings begun in all Courts of first instance, 
Including the County Courts which chiefly go to 
swell the figures, show a decline, the figures for 
1906 being 1,451,.’529 against 1,472,633 for 1905. 
The County Court figures for the corresponding 
years are 1,338,269 against 1,356,603 and this 
decline in the County Court proceedings have been 
noticeable for the last two years running. Further 
the decline In litigation for 1906 is noticeable not 
only in Courts of first instance but also in the 
Courts of Appeal. • The only exception in this 
decline Is in respect of some minor appeals from 
inferior Courts. It is noticed at the same time that 
the maximum in respect of civil proceedings, was 
roaohed in 1904, the figure for that year being 
1,.)18,527. ft. must be regarded as a curious coin¬ 
cidence Hiat criminal proceedings, that is, persons 
tried of Indictable offences, also declined to 59,079 
after steadily increasing’ from 1900 and reaching 
a maximum In rOOf) of 61,463- 


The BUSINE.SS in the Kino’s Bench Division also 
declined during 1906. The total number of actions 
tried, including actions before the official referees, 
only amounted to 1,914 being the smallest recent!/ 
recorded. The actions tried in the Chancery Division 
during 1906 also showed a remarkable decrease and 
amounted In all to 475. This decline must not be 
supposed to be spasmodic but has been steady during 
the last ten years. Ten years before over 4,000 
actions were set down for trial annually in the King’s 
Bench Division, and over 1,000 in the Chancery Divi¬ 
sion. This decline is no doubt partially accounted for 
by the widening of the County Court jurisdiction and 
an increase in the number of aotiona tried by such 
Courts. But since the Increase In the number of 
suits for .£50 to £100 filed In the County Courts 
during the last five years has only been from 1,536 
to 2,493, the decline above-mentioned must be attri¬ 
buted to other causes. That the decline baa been 
general Is also evident from the list of commercial 
causes, Trhlch in 1900 amounted to 205 and in 1906 
to only 114. 
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. WHIPPING IN ENGLISH LAW. 

Br R. W. Rippon, B.C.L., Bar-at-Law, 

Torture is illegal by the Law of England either as 
a means of proof oY as a punishment: but by the 
Common Law of England whipping was a mode of 
punishment in the case of “misdemeanours,” for 
instance, we read of the notorious Judge Jeffreys 
sentencing a woman in the following words: “ Hang¬ 
man, I charge you to pay particular attention to this 
lady! Scourge her soundly, man, scourge her till 
her blood runs down. It is Christmas, a cold time 
for madam to strip. See that you warm her shoulders 
thoroughly.” 

The famous Bill of Rights 1689, contains a de¬ 
claration of the subject’s right as against the Crown 
to the effect “ that cruel punishments ought not to 
be inflicted ;" nevertheless whipping continued. 

The flogging of women was abolished in 1820 (by 
1 George IV, C. .IS). The flogging of men, although 
never formally abolished, is now never imposed as a 
sentence, except in those cases where some Statute 
expressly authorises this mode of punishment. 

In English Criminal Law there are two forms of 
Inflicting bodily blows. 

i. By tht Cat (or cat of nine tails) this is a whip 
of which the handle is made of wood or rope about 
1 foot and \ long, to which thei'e are affixed 9 thongs 
or tails 

it. By a Birch-rod, or stick. 

The cat cannot be used upon persons under the 
age of 16 years, it is infinitely more cruel than the 
birch-rod. 

I. The Cat. 

The following are the statutes under which whip¬ 
ping with the cat can by sentence of a competent 
Court, be inflicted. 

i. 6 Gto, 17, C. S3, sec. 10, where the accused is 
convicted of being an "incorrigible rbgue ” e.g. 
habitual beggars, &o. 

» The Courts of Quarter Sessions have, under this 
Act, ordered whipping as follows 

Total conviclious of\A. D. 1802, 1903, 1904, 1905, 1906. 
ittcorrigible rogues .../ 314, 240, 314 363, 433. 

Seuteuces of Whippiug 1, 0, 6, 0, 1. 

it. 5 d: 6 7ict., G. 51, sec. 2, for assaults on the 
King “ by discharging fire arms at, or throwing or 
using any offensive matter or weapon with intent 
to injure or alarm the King ” or striking at him, ikc. 

(A. D. 1932—1908 couvicdons, Ac. 0). 

iii. The Garrotting Act 1863 (26 and 27 Viet. 
C. 44). This Act attaches the punishment of whip¬ 
ping (in addition to the punishment of penal servi¬ 
tude & 0 .) to the crimes defined in 

(a) Sec. 41 of the Larceny Act 1861 and 

(b) Sec. 21 of the Offences against the Person Act 
1861, ' • 

Sea. 41 of the Larmy Act 1861 enacts 

•' Whoever, 


“(1) shall, being armed with any offensive weapon 
or Insti ument, i|ob, or, 

“ (2) Assault wliih Intent to rob any person, or 

“(3) Shall, toge,ther with one or more other 
person or persons rob, or assault witi^mtent to rob 
any person or ^ 

" (4) Shall rob any person, and at the time of or 
Immediately before or immediately after such robbery 
shall wound, beat, strike or use any other personal 
violence to any pekeori, shall be guilty of felony.” 

Sec. 21 of the Offences against the Person Act 
1861 enacts.-— 

“ Whosoever shall by any means attempt to choke, 
suffocate or strangle any' person or by any means 
calculated to choke, suffocate or strangle, attempt to 
render any person insensible, unconscious or inca¬ 
pable of resistance, with intent in any such cases to 
assist any other person in committing any indictable 
offence, shall be guilty of felony, &c ” 

By the Garrotting Act of 1863 tBe prisoner con 
viftted of any of these crimes may be (if a male) 
once, twice or thrice whipped subject to these con¬ 
ditions :— 

1 If his age does not exceed 1C years, the instru¬ 
ment of whipping must bo the ^birch-rod and not 
more than 25 strokes can be inflicted. 

2. If above 16 years not more than 50 strokes 
can be given to hidi at each such whipping. 

3. The Court must, in the 'sentence, specify the 
number of strokes, and the instrument to be employ¬ 
ed. 

The Garrotting Act 1863 recites that the then 
existing punishment {i.e. penal servitude) was in¬ 
sufficient to dpter from these crimes of violence, but 
the present Prime Minister, Mr. Asquith when Secre¬ 
tary of State for Home Affairs said in the House 
of Commons: “ As to garrotting, that crime had 
been brought to an end as a serious danger, before 
the House in a fit of panic, due to one of its own 
members having been garrotted,* resorted to legis¬ 
lation. Garrotting was put down, without resort to 
the last, by a fearUss administration o't the existing 
law ” and the late Lord Ridley an ox-Ilome Secretary 
also said: “ Reference has been made to the Gar¬ 
rotting Act. He agreed with the history of that Act 
at all events as far as London was concerned, given 
by the Right Hon. gentleman (Mr. Asquith) and that 
the rapid and severe action which put down garrot¬ 
ting took place before the passing of the Act of 
1863.” 


Robbery | 


A. D. 1902, 1903, 1904, 1905, 1906 
Total convicted 194, 160, 168, 136, 143. 

Whipping sentences 18, 15, 10, 8, 6. 


(iv). Tht Prisons, Act 1898, By this Act a con¬ 
vict cannot be whipped tor any prison offence except 
in two instances 

(а) Mutiny and 

(б) gross personal violenoe'to an officer or servant 
of the prison. 
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(Formerly a prisoner oould be Hogged for over a 
dozen oifences). . « 

Some 3 or 4 years ago the.VIsitir^ Justices of one 
convict pridlpu sent a petition to the Prison Com¬ 
missioners ior ^creased flogging, iSut on enquiry* the 
Prison Commissi-)ners ascertained that whereas the 
common oflences of prison punishable with No. 1 
diet or loss of marks had greatly diminisbpd in 
number, the two ofiPences that were still punishable 
with the Cat, had greatly increased.* 

No Governor of a prison can order a flogging, but 
only the Board'of Visitors confirmed hy the Secretary 
of State (where the offender is over 38 years). 

(v). By the Naval Diicijilint Act, 29 afhd 30 Viet., 
C. 109, secs. 52, 53 and 5^. Flogging is (under 
restrictions) allowed in the Navy; but flogging in 
the Army was wholly abolished by the Army Act 
1881 (except when or; active service or in military 
prisons), yet according to the lieport on Military 
Prisons and Detention Barracks for 1907, the conduct 
of the British soldier is steadily improving and the 
new system of " detention ’’ instead of “ prison ” fs 
working well. 

The above-mentioned 5 Statutes, viz. : 

1. Vagrancy Act, 5 Geo. IV, 

2. 5 and 6 Viet., C. 51, 

3. Garrotting Act 1863, 

4. Prisons Act 1898 and 

.5. Naval Discipline Act 1866 
are the only ones under which flogging in its cruel 
form with the cal; is authorised and the history of 
flogging proves that it is useless as a deterrent ana* 
the late Lord Brampton (Justice Hawkins) came to 
the conclusion "you make a perfect devil of the man 
you flog,” and the present sentences of Hogging are 
due rather to the idiosyncrasies of particular judges 
than to any prevalent belief among the public, the 
press, the Bar or Bench, as to the efficacy of flogging 
in its severer form. 

'll Birching. 

, • 

I. When the accused is a boy jinder 16 years of 
age a birching can be administered in respect of 
many crimes for the cotnmission tif which au adult 
could not be flogged, tu'i., larceny or stealing, mali¬ 
cious damage to property, and under sec. 4 of the 
Criminal Law Amendment Act 1885 for unlawfully 
defiling girls under 13 years of age. The following 
figures 

1902, 1903. 1904, 1905, 1906. 
beiilement of Connoted,_ 62, 71, 68, 76, 2 

girls under 

13 Whipped ». 2, 4, • B, 4-, 3. 

show an increase again In the crime. 

II. Boys under 14 years wlien convicted sum¬ 
marily of any indictable offence may be whipped. 
(They cannot be tried summarily for homicide). The 
instrument must be a biroh-r^ and not more than 
12 strokes allowed. 


Courts op Summary Jurisdiction. , 
(Summary Jurisdiction Acts 1879 and 1899). 
Indictable offencet tried tummarily, 

Total convicted. Birchings 

In A. D. 1906 


Simple larceny 

30,739 

1,777 

Larceny from the person 

1,128 

61 

Do. by a servant ...' 

2,439 

9 

Epobezzlement 

1,134 

10 

False pretences ' ... 

1,313 

13 

Receiving stolen goods ... 

619 

13 

Endangering Ry. passengers 74 

36 

Destroying Railways 

10 

2 

Setting fire to Commons Ac 

:. 36 

1 

Other crimes 

. 510 

221 


38,002 

2143 

A. D. 1903 

38,572 

•2,785 

Do. 1904 

39,649 

2,378 


IRtbietos. 

Criminal appeals under tlie Criminal 'Appeals Act 
of 1907 with Hules of Court and forms. By A. C. 
Fortittr, E»q., M. P , Bar-at-Law. Published by 
Butterworth ct Co., London, Law Publishers. 

The author and the publishers have with com¬ 
mendable promptitude issued this book before the 
Court of Appeal first commenced its sitting in 
London. The introduction of appeals in criminal 
cases is the most important change that has been 
made in English law‘within recent times. Formerly 
the Home Office used to dispose of representations 
made to His Majesty through the .Home Secretary 
in hard cases. But the exercise of the prerogative of 
mercy by the Crown could not properly take the 
place of a Court of Criminal Appeal; and public 
opinion in England continued to grow in volume 
and strength for allowing appeals in regular form 
to properly constituted tribunals which existed in 
every civilized country excepting England. Sir 
Henry Campbell Bannerman’s Government, in which 
the lawyer influence was particularly strong, re¬ 
moved this blot in the criminal procedure of England 
by passing the Act of 1907. The provisions of this 
Act which are fully set out in this little book is 
worthy of careful study and we may safely predict 
that oases under this statute are bound to influ¬ 
ence the decisions of the Courts of Criminal Appeals 
In India which have been in existence here for a 
considerable time. The English Act recognises that 
in criminal appeals it is impossible to draw any 
line between questions of law and questions of 
fact. Notwithstanding casual observations, one oc- 
oasionaily bears from the Bench, we all know that 
ordinarily questions of law and fact are so closely 
interwoven in criminal cases that it is Impoesiblo 

159 



THE CALCUTTA WEEKLY NOTES. 


to show any sharp line of demarcation between the 
two. The English Act shows considerable solicitude 
for securing justice to the Appellants. For Instance 
it provides that three judges are ordinarily to con¬ 
stitute the Criminal Appellate Bench and the Chief 
Justice is to he one of them and that the view 
of the majority is to prevail. Under the English 
Act appeals may also be preferred to the House 
of Lords from the decision of the Court of Appeal 
on the Attorney-General-certifying that the (Question 
of law involved Is one of exceptional public import¬ 
ance, The author’s explanatory notes appended to 
each section of the Act are of considerable assis¬ 
tance in comprehending the proper scope of the 
provisions. 

The Law of Torts, a compendium. By Hugh 
Fraur M.A. LL.D. Seventh Edition 1908. Publi¬ 
sher, Sweet and Maxwell Ld., London. 

The new edition of this work which is before us 
would hardly be recognised as the students’ manual 
which has been so deservedly popular as to run 
through seven editions in rapid succession. The 
learned author has done well to adhere to the plan 
and arrangement of the original work and incorpo¬ 
rate in this edition only the changes that have 
taken place in the law since the last edition. Wo 
were curious to find out from this work how the 
true Import of such important decisions as that of 
Allen V. Flood and Quinn v. Leathern has been 
summarised in this work. We find that the gist of 
these decisions has been summarised in the form 
of definite propositions of law, though having regard 
to the difficulty one has .in reconciling them, such 
a result might seem to many to . be unattainable. 
Although this work is Intended for students, lawyers 
will find it handy in giving them a quick insight 
into complex questions of law. * 

Jlott*' of (East*. • 

CALCtITTA HIGH COURT. 

Hecent decisions not ydt reported. 

(Tlic InporUiit ouei to b« ivUy reportsd berwitor. 

Civil Appkllsh Jobisdiciion. Before Rsupisr, C.‘J. 
and Rrvss, J. Affbal from AfpblIiATIi Dboree 
No, 1031 OF 1906. BIBI ASMATUNNESSA 
KHATUN SAHEBA and othbhs, Defendants 
Nos. 6 to 11, Appellants v. HARENDRA LAL 
BISWAS AMD oiBBBS, Plaintiffs and Defendants 
Nos. 1 to 5, Respondents. Heard, 22nd May 
1908. Ju^ntiltit, 27tb May 1908. 

Evidtnc* Aet (I o/ 1812), lee, 115 — Nem-traneftr- 
cUt oceapaney holding, mortgage of--Pwrehm by 


[Voi. XII. 

landlord in execution of money decree, whether tubjeet 
to ma.'tgage — ^stoppjtl. 

The appeal aVose oftt of suit bpught by a 
moxtgagee to rerfUse his debt by the wle of the 
mortgaged, property. The mortgagei property con¬ 
sisted of 4 non-transferable oooupirooy jotCB. 

The fads were that In 1894 the Defendants Nos. 
6 to'll sold the 4 jotes in execution of a money 
decree. The joftes-were purchased by one Bun war! 
Lai, wljo, however, did not take possession. He 
re sold the jotes to the former tenants who oblalaed 
the moneiy to buy them back from the father of the 
Plaintiff, to whom they mortgaged the jotes op the 
2l8t September 1898. 'Subsequently, the Defei)4* 
ants Nos. 6 to 11 agafn sold the jotes in execntlOD 
of a money decree, obtained by one M, who had a 
money decree against the tenants. The Defendants 
Nos. 6 to 11 attached that decree, executed it and 
themselves became the purclfhser. 

The lower Appellate Court held \hat the Defend¬ 
ants Nos, 6 to 1 ][, who were the purchasers of the 
jotes at a sale held In execution of a money decree 
and who were also the landlords of the jotes, were 
estopped from pleading thati the jotes were not 
transferable. It therefore ga^e the Plaintiff a 
decree. * 

f The Di8tr[ct J udge observed : “ In this case they 
were appearing 'not in the character of landlord, 
but as ordinary purchasers aftd in order to realize 
their dues they sold up the jptes. By doing so, 

, they raised the presumption that the holding was 
transferable. Having done so and got their relief, 
I do not thiuk they can now come forward in another 
capacity and* say that the holding is not transfer¬ 
able.” 

Tho Defendants Nos. G to 11 appealed to the High 
Court and contouded (1) that they never representi^ 
that the jotes were transferable without their consent 
and (2) that their conduct iu no way amounted to 
an estoppel. It was urged in Veply that sec. 115 
of the Evidence Aht was'not exhaustive, ahd what 
the landlords bou|ht was the equity of redemption 
only, , , 

Held —That the English law of mortgage was not 
applicable to the case, ^ and the landlords dld'iot 
purchase subject to the mortgage. AlBO,.,that the 
law of estoppel in force in India Is contained in 
sec. 115 of the Evidence Act. The Appellants were 
not estopped from pleading and proving that the 
jotes were not transferable without their consent. 

Ayenuddin Nashya v. Srish Chunder Banerjee (11 
C. "N, 767 distinguished. 

Bahut Mahendra Nath Hoy and Gisja Prosanna 
Roy Chowdhury) fit the Appellants. 

Hr. Rash Rehary Ohou and Bobu HaH Qha/rm 
Sarkel for the Respondents. 

A. T. M. 


Appeal allgmd, 
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powers of revision, over .^proceedings of 
ytho subordinate courts," I may also 
r^er to an unreporHed decision—which 
I rewmber and which was referred to 
at the bar— H. v. Bye Charan Pal (7) 
in which Banerjee and Handle/, JJ., 
after consideration df tlfe evidence direct¬ 
ed, the Presidency Magistrafe' to make 
further enquiry into a case,which was 
subsequently cqmmltted to jhe Sessions 
held by this CouTt. These decisions do 
nob appear to have been brought to the 
notice of,the learned Judges who decided 
the case ,in Kedar Nath Sanyal v. 
Khetter Nath Miller (G), I am therefore 
of opinion that we .have jurisdiction to 
interfere in this case. Tho next ques¬ 
tion Is-f-should we do so. What the 
Magistrate appears to have done is this— 
be put a few question ^o the complainant 
and then, without furtheV examination 
of the prosecutor and without allowing 
him ah opportunity of proving his case, 
passed’ the foliowing order : " Sr 3’8 (i.e.*, 
prosecutor says) he did not understand 
he was being cheated until accused ran 
away on 19th December. This shows 
that there was only a vague understand¬ 
ing as regards repayment. Civil matter 
—dismissed—sec. 203.” In my opinion 
the Magistrate has disposed of the com- 
pfaint too hastily and* has given reasons 
which are •neither conclusive nor even 
good. A complainant does well to avoid 
the making of hasty charges. But sub¬ 
sequent facts may disclose to him the 
criminal character of past actions. I do 
nob vieh to be undesrtood as deciding any 
thing one way or other as to the truth of 
the facts of this case. Kut for the limited 

(6) 6 C. L. J. m (1807). 

(7) Unreported. 
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purpose of this application, the facts al¬ 
leged must be assumed to be true. It 
may well be that at the time that the al¬ 
leged promise was broken the complainant 
did not understand that he had been cheat¬ 
ed. The subsequent conduct, however, 
of the accused may have convinced him 
that there was an intention to cheat 
when the money was obtained. It is 
alleged that it was falsely stated that 
no silver had been taken from the bank. 
It is also alleged that silver bars were 
in fact afterwards taken from the bank 
and that the accused, instead of making 
them over to the complainant, dealt with 
them himself by raising money on the 
security of these bars with another party. 
It is further stated that the accused 
set up various false pretexts from time 
to time and ultimately absconded from 
Calcutta. Now, whatever the effect of 
these various allegations (if proved) may 
be, it is obvious that they and the other 
circumstances alleged are facts which 
should be enquired into and considered 
upon the charge wbich had been made 
by the complaipant. I am of opinion 
that on the facts disclosed there has not 
been a proper adjudication and that there 
should be further enquiry. 

There, is one other matter to which 
I wish to draw attention. I observe in 
this as in all other oases which have 
come before mja that the Presidency 
Magistrate says that he has no cause to 
show. A Magistrate by so stating may 
either mean that there is nothing to be 
said against the rule being made ab¬ 
solute or that he has in his judgment 
said all that he wished to say and that 
be has nothing to add to it. But the 
making of such a reply to a Rule in ali 
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appears to me, (except upon the 
aasump'rtii that the orders complained 
of iue always wrong), to be not the pro¬ 
per manner of dealing with this Court’s 
ordors. If there is cause to show, this 
Court ifi 'entitled to require that that 
cause ho shown by the officer to whom 
the rule is directed In order that he 
may tlms assist the Court In its de¬ 
termination. 

J u'ouM therefore make the rule ab- 

sol II'll' 

CjiiDi’, .1.—I agree. T only wish to add 
that when the Magistrate said that he 
had no cause to show I understand he 
meant In t-ay that he has no further 
rt'caeoii to (dvo than what is staged in his 
prdci. 

!’, liule made absolute. 

i FULL BENCH REFERENCE.] 

IN 

Ai'i'i'.AiH i,uoM OniGiNAL Dechees 
.\' -1. OS AND 147 t'K 1900). 

In No. G8. 

Saiyknoiia Nath Rov 
I CnowoHUHi, Appellant, 

SriVati T.iakurani 

KAbl’ORA IvUMAIir 

Chatwalin and anr. 
Respondents, 

In No. 117. 

Lala Bri.t Buhaiu 
Sauai,. Appellant, 

V. 

Srimati Thakurani 
Kastuka Kumari 
Ghatwalin, 
Respondent. 

Chti I’rocednie Code {Act XIV of 1882)^ 
iic. t9i)—Judi]tn€/U, icriUen after Jicdefe was 


transfirred— Vqliditij—JKdriment reserved too 
long. _ j 

A judge who ikard the evidence in the 
case is entitled under sec. 199 of thf Code 
of Civil Procedure to write his judgment 
and send it to his successor for delivery^ 
although the judgincAt was written by him 
after he left the judicial post whicfi he 
was occupying lohen he heard the case. 

SUNDAR KuaU V. ChanDRKSHDR PrASAD 
Narain Singh (1) approved. 

These were appeals preferred against 
the decision of W. 11. Thomson, Esq, 
Subordinate Judge, Deognitr, District 
Suiithal Pargana.'i, dated the 2l8t of 
iS'ovember 1905 ’ 

The facts of the case are sot out In 
the Order or ReferkN' K which was as 
follows: " I * 

■Rampini and Sharfdddin, JJ.—These 
are two appeals against oiif* decision,, 
dated the dlst November 1905„of Mr. 
.W. II. Thomson who descrilics liirnself as 
“late Subordinate Judge of Deoghur, 
now Subordinate Judge of Diitnka.’’ 

The facts are these. The Plaintiff 
Srimati Thakurani Kastura Kumari Ghat¬ 
walin, through the manager appointed 
by the Court of Wards to manage the 

estate of her deceased husband, 'sued to 

« 

eject certain Defendants from lands in 
the Sub division of Deoghur. The prin¬ 
cipal Defendant w^s the Defendant No. 
1, Lala Brij Beharl Sah&l. There were 
other Defendants, who were sub lessees 
under Lala Brij Behari. The learned 
Subordinate Judge speaks of them as 
“sub Defendants.” The Plaintiff o*btaln- 
ed a decree. Some of the Defendants 

(!) 11 C. W. Ji". 501: s. c. I. L. R. 3 
Cal, 293 (1907). 


Macdkan, ('. J. 
Raju'Ini, j. 
Brktt, J. 
Mitra-, j. 

Duss J. 

1908. 

5, .Muy. 
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ompromlsed the caje with her. The 
on^ Defendants who are dissatif-Jied with 
the decree of the Subordinate Judge are 
the Defendauta Nos. I and 9; and they 
have preferred these twp appeals to ns, 
the Appellant In appeal No. 68. being the 
Defendant No, 9, and the Appellant In 
appeal No. 147 being’ the * Defendant 
No. 1. ' . 

The grounds of "appeal taken In this 
Court are, that the Subordinate 

Judge Is wrong In holding that the land 
In dispute is not held upon a permanent 
tenure, and f-tcowVy, that the judgment 
of the Subordinate Judge is not legal, 
because it was pronounced after lie had 
ceased to bo Subordinate Judge of Deo- 
ghur or to exercise powers in tliat Sub¬ 
division, having been ^app'diit-ed Sub..n'di- 
uate Ju(\go in another Sub dlvl'ii.in of 
the S^nthal ^argana‘^, namely, the Sadar 
Sub division, Dmnka. , 

Id is unnecessary for us to deil with 
the first of those two grounds of ajipoal, 
because wo consider that the second 
ground slionld prevail and tint the suit 
should lio remanded to bo disposed of In 
a legal ntanuer by the Subordinate Judge 
of Deoghur. 

1 * 

The suit was iiutituted before, and 
tried by Air. Thom-i*)n when ho was 
Subordinate Judge of Deoghur, but by 
an order of the Looal (loverument (to be 
found 111 the Calcutta Gu'ette of the 4th 
January 1905, page 7, and dated the 
3l6j,t December 1904) Mr, Thomson was 
transferred to Dumka and ceased to be 
Subordinate Judge of* Deoghur on the 
17th January 1905. On this date he 
recorded the following order ; " Defend¬ 
ants refuse to argue or to file written 
ai'gumeula. 1 am niakUiy over charge 


to-day and all the parties want roe to 
write the judgment, so the reemd must 
be sent to Dumka, to wliicli place I am 
going on transfer.” 

'rhqn on the 2l8t Noviiu’;. r 1905, 
that is after a lapse of lOmcuihs, he 
wrote his judgment and sen' it v.iiti the 
following order to the then Suijordinate 
Judge of Deoghur: "Judgment written 
and signed. Let the record b^' 7eturned 
to the present StiboidinaS- .Judge of 
Deogliur for favour of deliveiy of judg¬ 
ment. ’ It Is to he presumed ih.it the 
present Sul.ordu.ate Judge of Dc 'ghur, 
Mr. Mctlavin delivered the ji.'U.teent, 
but it is noticeible that the were 

signed by Mr. Thomson. 'I’u. legality 
of the proceedings is impugne.'; by the 
Appellants before lie : and wo b ivo no 
doul)t Iha^- they are illegal. Ti e j.vovi- 
slons of see. 199 of the (ViJ.’ n.' Civil 
I’lX'ciaiure aliuw' a Jiuigo to j;ioucunce 
a judgment written i'y liis jo;. ,1'cessor, 
but not j)rononn(;ed. I’ut this omsli 
mean, wo tiiink, a judgiiieut v,ub;e i by 
a Judge v/licu he is holairg • lliee, in 
which ho Is succeeded by auoth.o oliieer, 
and who, simply’ beeanso he n lune 
to pronounce the judgment wliieli he has 
already’ written, has to learo liie task 
to his suceessoi. The socl'ou cannot, in 
unr opinion, cover a l.isc, siieii us the 
preaent, In whfeh Mr. Thomson ceased 
to be Subordinate Judge of Deoghur on 
the 17th January 1905 and was then 
succeeded in oilice by another geiulcman 
when ho proceeded to the Sadar Sub¬ 
division of the Sonthal Parganas, numciy, 
Dumka, whore, after a lapse of about 
10 months, he wrote his judgment. 

Wo may note that we find from the 
(Jalcuita Gaititc of tbo lUh May 1904 
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(page 6G7) that by an order of the Local 
Government, dated the 9th May 1904, 
Mr. Thomson was vested with the powers 
of the Subordinate Judge within the 

local limits of the Deoghur Sub division. 

■ 

He had, therefore, no powers of a Sub¬ 
ordinate Judge in the whole district and 
by the subsequent order of Slst Decem¬ 
ber 1904, it Is clear that when he made 
over charge of his oOice to the Sub¬ 
ordinate Judge of Deoghur he entirely 
ceased to have any powers in that Sub¬ 
division. 

We therefore consider that wo should 
set aside the judgment and decrees of 
the Subordinate Judge, so far as the 
Defendants Nos. 1 and 9 are concerned, 
and remind the suits to the Subordinate 
Judge of Deoghur, to proceed with them 
as provided lu sec. 191, Civil Procedure 
Code. 

We are, however, mol with the judg¬ 
ment of a Division Bench of this Court, 
in Sunday Kuar v. C'handreshur Frasad 
Narain Singk {1) In whigh it Las been 
held that the Judge, who has heard the 
evidence in a case, is ' entitled under 
sec. 199 of the Civil Procedure Code to 
write his judgment and send It to his 
successor for delivery although the judg¬ 
ment was written by him after be had 
taken leave or left the ^ post which he 
was occupying when be heard the case. 
Two other cases have been cited to us, 
viz , Mutty Lil Sen v, Deshkar Roy (4) 
and Faihutty v. lliggin (3). The former, 
which Is the decision of a Full Bench, 
is In favour of the view wo take. The 

(1) H C. W. N m : s. c. I. L. R. 34 
Cal 293 (1907). 

- (SI) K W. R. 17.-(1^79) 

^4) 9 V, . u 1 (180;). 


ThAKORANI KASTtRA KuMABI GhATWALIN. 

latter is in favour gt the view taken by 
the learned Judges who decided the case 
of Sunday Kuar v. Chaiidrtshur Pratad 
Narain Singh (1), But there is this dis¬ 
tinction between *tbe, case of Parhutly v. 
Iliggin (31 .and the present case, that in 
Parhutly v. Iliggin (.3) the Subordinate 
Judge who tried the case had made up 
his mind about it before nuking over 
charge to his successor. In the present 
case, Mr. Thomson had not done so, and 
apparently took 10 months to come to a 
decision in tlie case. Bii.t we do ^ not 
rest our decision on this grounrl, We 
think it is clear that under sec. 199, a 
judgment which can be pronoiuiced by a 
Judge’s successor, must be one written 
by the Judge, wbdo ho holds oflBce and 
not one written after he has ceased to 
exercise jurisdiction owing to hi% transfer, 
his taking leave, or his retirement. To 
hold otherwise may be convenient, hut 
In our opinion is contrary to the meaning 
of sec. 199 and^may lead to gross Irregu¬ 
larities and abuses. 

We must therefore refer this question 
to a Full Bench and we accordingly do 
so and invite them to decide—“ whether 
the judgment referred to in sec. 199, 
Civil Procedure Code, which can be pro¬ 
nounced by a Judge’s successor Is one 
which must be written by the Judge, 
while holding office as Judge, or whether 
it may be one written after he has 
ceased to exercise jurisdiction in the 
place where the cause of action In^the 
suit to which the judgment relates arose, 
owing to his transfer or proceeding on 
leave.” 

t 

(1) 11 C. W. N. 501 : s c. I, L. R. 34 
('■id. -WS (1907). 

(.3) 17 AV. R, 475 (1875). 
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DwarJca Nath C'hvckeihxitty (wRh 
him Bn^w Tarak Chandra Chucked butty 
and Oirija Prosunno Roy Chowdhury) 
for the Appellants, reads sec. 199, 
Procedure Code. There »will be great 
practical inconvenieneo from ’allowing 
such a procedure. .Suppose an acting 
Sub Judge reserves judgment .and then 
reverts to bis otlico ^of Munsif and then 
writes and sends the jlidgment; can this 
judgment be said to be a judgment of 
the Court and be delivered by his 8<ic 
cessor I, 

Refers to Mutty Lai Sen v De^hkar 
Roy (1) and Pnrhutty v. Ifirjyia (3). 

[Mitra, J.—'I’iie law has been changed 
since those decisions. Sec. 199 was in¬ 
troduced in 1893 I 

Tlie judgment ought^ to Ijo written 
"vheu the Jixlgo is in the ollu e. Refers 
to the xnroported judgments in S. A. 
No. 1326band S, A. No 22,39 of rJU-'). 

The object of delivering a judgment 
in open Court will be frusfrated if the 
judgment is delivered by a successor. 
The parties or their pleaders cannot sug¬ 
gest emmendations and clear up doubts. 

|Do.S 8, J.—Referred to Girja Shankaf 
V. Gopalji (2)J. 

Babu Ram Chui n Miller for the Res¬ 
pondent was L'ot called upon. 

The JODOMEN’i OF THE CoURT WAS aS 
follows:— 

Maclean, C, J. —The question sub¬ 
mitted to the Fuil Bench is whether the 
judgment referred to in sec. 199, C. 
P, C., which can be pronounced- by a 
Judge’s successor is one which must be 

(2) 7 Born. L. R. t)51 (1905). 

(a) 17 W. R. 176 (lS7r')' 

(4) 9 W, R. 1 (1567). 


written by the Judge, while holding 
office as Judge, or whether it may be 
one written after he has ceased to exer¬ 
cise jurisdiction in the place vJhere the 
cause of action in the suit to which the 
judgment relates arose, owing to his 
transfer or proceeding on leave I think 
the language of the question is a little 
involved, and the real question which is 
raised by tins reference, is whether the 
decision in the case of Snndai Kuar v. 
Chandrebhur Ptasxd Nauiin Singh (1), 
which held that the Judge who has heard 
the evidence in the case is entitled under 
sec. 199 of the Civil Procedure Code to 
write his judgment and to send it to his 
successor for delivery, although the judg¬ 
ment was written liy him after he had 
taken leave or left the post which he 
was occupying when he heard the case, 
is correct. Tiie question seems to me to 
depend ontireiy upon the construction of 
sec. 199 of the Code of Civil Procedure. 
It is a very short section, and, in my 
judgment, its construction is not suscep¬ 
tible of any real difficulty. The section 
runs as follows, “A Judge may pro¬ 
nounco a judgment written by his pre¬ 
decessor but not pronounced:” In this 
case, the suit was heard by Mr. Thomson 
when he was Subordinate Judge of Deo- 
ghur, and, he was subsequently trans¬ 
ferred to Dunika and ceased to be Sub¬ 
ordinate Judge of Deoghur on the 17th 
January 1905, On that date he recorded 
the following order : " Defendants refuse 
to argue or to file written argument. I 
am making over charge to-day and all the 
parties want me to write the judgment; 
so the record must be sent to Dumka, 

(1) 11 C. W. N. 501 s. c. i. L. R. 31 
Cal. 293 (1907). 
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that the opinioua (reduced to wrltl/g) 


Satyenoba 

to which place I am going on transfer.” 
I regret Mr, Thomson took ten months 
to write his judgment. He, however, 
did write it and sent it to his successor 
at Deoghnr to deliver and ho did deliver 
it. It is urged that this is illegal and 
that sec. 199 does not justify such a 
procedure. In my opinion, it does. 
There is nothing in that section which 
indicates directly or indirectly that the 
judgment of the Judge who is leaving 
the Court must be written by him bi-fore 
he has left. That is the point urged by 
the learned vakil for the Appellant. 
Apart from authority, and had it not 
been for the respect I tVel for the view 
of the referring Ileiudi, I per-oiialiy 
should eiitertaiu no doubf upon the (ques¬ 
tion of the constfructioii of trie section ; 
and, it seems to me tiiat the authorities 
are in favour of the view I have ex 
pressed. I have already referred to the 
case of iSundar Kuir v. Cluindi eshur 
Prasad Narnin Singk (1), which is the 
last authority upon the p(jinl. Thera is 
a similar decision in the case of Girja 
Shankar v. Gopalji{'i'> in whlcli the Court 
held that sec. 199 wa^. a clear answer 
to a similar objection. As regards the 
older cases, the case of Parbutty v. Higgin 
(3) Is an authority against the present 
Appellant; and, the earlier case Multy 
Lai Sen v. Deshkar Hoy (1) has no appli¬ 
cation to the 'juestlon now under discus¬ 
sion ; for sec. 199 was not in existence 
when that case was decided,—besides, 
the facts of that case are obviously 
different—all that was then held was 
(1) li C. vv. X. 5ol : H. c. 1 L. R. 'J 1 

vdivl. 20:i (l-O/). 

{ii 7 J; 'lu. L. \\ tO’ 

(j) 17 Vv, Li. (!S7 
(4) 3 W. K. 1(!S ;; 


of Judges who heard the case but'who 
had ceased to be Judges of the High 
Couet before judgment was pronounced 
could not be .‘reated as judgments but 
must be-regarded as mere memoranda. 
Two of the Judges had retired and the 

I 

third had died before judgment was 
delivered. That is npt the present case. 

Before I part with the case, I desire 
to express strongly that the Judge when 
transferred ought not to have allowed 

I 

such an inordinately loiug period as ten 
jnonths to elapse before sending his judg¬ 
ment to his successor, lie ought to have 
done so as quickly as he reasonably 

I 

could, and 1 hope tills will bo done in 
future. . 

" 1 thereL'ro answer tlie (question by 
saying tiial the Judge whp heard thg 
evidence in the case is entitlfd under 
sec. 199 of the Code of Civil J’roceduro 
to write his judgment and send it to his 
successor for, deli very, although the judg¬ 
ment was written by him after he had 
loft the judicial post which ho was 
occuqjylng when he heard the case. 

The result is that tiie appeal is sunt 
back to the Division Bench which made 

4 j 

the reference wltli this intimation of our 
oqiinlon. , 

The Appellant* must pay the costs of 
this reference—hearing' fee 3 hundred 
rupees. 

Rampini, J,—I do not wish to press 
the view I expressed in the reference : 
and I agree with the learned Chief 
Justice. 

Brett, J. —I agree with the learned 
Chief Justice. 

Mura, J.~-I agree with the learned 
Chief Justice. Babu Dwaika Nath Chuo- 
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kerbutty in the courw ()f ^lis argiilneut 
deferred to,two cakes (Appeals from Ap- 
^elJ^te Decrees No. 2^61 and 2233 of 
1905) decided by me in the beginning 
of the year 1905. The facts of ihose 
cases are clearly distinguishable from 
those of the present ca8e“; and it appears 
to me that the question which has now 
been argued was not argued thun before 
me. 

Do.ss, J.—I agr^e in the judgment of 
the learned Ohiof .fnstice. 

N, <J. . 

[CIVIL APPELLATE JURISDlCTIOiN ) 

Appeal kuo.m Oupiinal 1)e< iiek 
N o. 171 OF 190.7, • 

Mitka, J, •' 

CA8^Kl{^Y, •!. 

Uai (Ia.iinp^ar Nakain- 

Heard, 12, ^ 

13, 1C and HAiunAii Nahain. 

17, Slarch. 

J udgmcu't, 

27, Marcii../ 

Mital>!<h'va — lliii'ln juivt fiomli/— Si'pura 
lion— I'artitioti — l{r-uii/on — Joiithies't tli- 
out rc-umon — 7'<'ii(iut.i i/i coii>iiioi>—Act of 
father hindimj on xo/i.'i. 

The fart of living together and eating 
together on the $ame tl.'or with food taken 
from the same cooi-ruotn or even the 
superi7ite7idetiae and covf'ol Iv the,lLH 
and the'most mtelligent of thr .onuhtt s 
cannot alone suffice to coixstitute either a 
Joint or a le united family as contemplated 
by Vijnanesivaia and his followers, if 
there be satisfactory pi oof of pievious 
ascertainment of the shares of individual 
members. 

The constitution of a Joint Hindu 
family consisting of the father and his sons 


HAICORAN’l Ka.SI'LIRA KiJMAIU GhATWALTN. 

is such that the father rrpi esents the sous 
without express wiit'cn authoiity and is 
considered to be the accredited agent of the 
joint family. He may sue and he sued 
and may bind the famity by the lesult of 
the litigation. In a family airnngemtnt 
settling disputed lights and liabilities his 
action as t epi esentative of the family is 
binding on the dependent numhei s, 

Stapilton V. Si’APiLTON (2) applied. 

Tjtau v. UiAOAii Sisoii (5) and 

(7ja(!OU .Sinou I'. I’li'AAT Stmui (C) te- 
lied on. 

This was an appeal preferred on the 
28th of April ll'O-j, against the decree of 
Ibvbu I’uina Chaiular Dcy, Subordinate 
Judge of Zdlah Tirliiit, dated the ISth 
of January l‘J.i.7. 

The f-acts of the case appear from the 
judgment. 

Tabus U nakali Mukeijee, Joy Gvpal 
Ghosha and Salish Chandra Mukei jee for 
the Appellant. 

A’aii's Goiap Chandta Sirkir, Jogesh 
Chandra Roy and Haldeo Narayan Singh 
for the liespoudent. 

The JUDCMENT OK THE CoURT WaS US 
follows .- 

Sheo Narayan, a Hindu governed by 
the Mithila School of i.aw, died many 
years ago. Ho had four sous two of 
whom died without Issue. The other 
two ‘o -’, Bhup .Narayau and Sarup 
Nara}a\), separateii after their father’s 
death and each obtained a half share 
of the family property consisting of, 
amongst other properties, an eight annas 
share of an estate (No. 229C) known as 

(Li) L’ \V and T. 839 (1739). 

(."0 I. L. K. 1 All. 6;)1 (1378). 

(0) L. 11. 8 I. A. 190: s, i. I. L. R. 

All. 120 (1881). 
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Bishnupursad alias Bagiiirpur, another 
entire estate (No. 2338) known as Barui- 
pur, an eight annas of a third (No. 
14056) known as Bishnnpur Balabhuddar 
and the same share of a fourth estate 
(No. 2831) known as Bikrampur. The 
shares, however, of Sheo Narayan in the 
last two estates, j.e., Bishnnpur Bila- 
bhuddar and Bikrampur had been as¬ 
signed to Catidarp Sahi and others by 
Sheo Narayan himself by a deed of 
conditional sale or by lalioafa in the year 
1820 w'ith a Htipulatlon for redemption 
in five years, Sheo Narayan died before 
be could exercise hla right of redemp¬ 
tion. 

Sarup Narayan died before the year 
1843 : the precise date does not appear 
from the record, lie had two wives; 
by the first he had a son Sukhan Lai 
and by the second ho had four sous, 
Jaipal Narayan, Jogdeo Narayan, B.rsdeo 
Narayan and Baldeo Narayan. Basdeo^ 
Narayan died In the year 184G-7 child¬ 
less leaving a widow Lakho Koer. Next 
died Jaipal Narayan in the year 1819 
leaving him surviving a widow aud a 
minor son Bishnu Doyal. Sukhan Lai 
died in the year 18G3 leaving three sons, 
Raj Narayan, Rudra Narayan aud S.ilig- 
ram Narayan. Raj Narayan* died child- 
le&s shortly after his father’s death in 
the year 18G4, aud Jogdeo Narayan died 
in the year 18G8 leaving a widow Bechau 
Koer, and In the following year Bishnu 
Doyal died.without leaving any issue or 
widow him surviving. Lakho Koer aud 
Bechan Koer died, it is said, in the 
year 1883, 

Then Sukhan Lai died in the year 18G3, 
his sons Raj Narayan and Rudra Narayan 
adults and Sallgram Narayan was 


an infant, fudra Naiayan had, however, 
left the family-house and was llving/at 
his father-in-law^s aud took very ,.\Ttlo 
interest in the family property ef which 
much was not left and what little was 
left was burdened with Sukhan Lai’s 
debts. He died in the year 1891 leaving 
a sou Nathuni Persad who died childless 
soon aft.^r his father’s death. 

Saligr.am Narayan .'s the Defendant 
2nd party in the (iresent suit and the 
Plaintitls are his sons. The second Plain¬ 
tiff Is still a minor. 

B.ddeo ^Nar.ayan, Iho yo.ingcst of the 
sons of Sarup Narayan, died on fue 24rh 
January 189(1, and his throe sons are tin? 
DefendaniS 1st party in the suit, 

On the death of Jogdeo ‘Narayan in 
18G8, Baldeo .became the eldest male 

-member of .^arup Narayan’s branch of the 

» 

family and he was undoubtedly the re¬ 
cognised head until liis death, Whether 
the sons of Sarup Narayan had separated 
or nob llie position of Baldeo Narayan 
could not bo ignored by tlie female mem¬ 
bers and the junior male members of 
Sarup Narayan’s branch. Ho kept control 
over them aud his death was the signal 
for litigation in the family. Saligram 
Narayan, his wife and children were ad¬ 
mittedly living^ In the‘family dwelling- 
house at Brgnirpiir though, it is said, the 

% K 

rooms they wei«j occupying belonged to 
aud were repaired from time to time by 
Baldeo Narayan with his own money. 
There can also be no doubt that Baldeo 
Narayan, though he was residing generally 
at Mozufl'erpur with his wife and ^children 
and vyas thus.practlcally separate In mess 
from Saligram Narayan, was materially 
assisting the latter In the maintenance 
of hla family. The story that Saligram 
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NarN^an llvedf entirely by, begging alms 
from stranger is too absurd to be b.elleved. 
The pecuniary relations and pecuniary 
help to Sallgram Narayan ceased in 1896 
with Baldeo Narayan’s death. 

On t^e 22nd September 1899, Saligram 
Narayan Instituted in the Court pf the 
Second Subordinate^udge of MozTifforpiir 
a suit against the present Defendants 
(Ist party), the sons of Baldeo Narayan, 
for partition, and possession of a half 
share of all th^ properties which at one 
time formed part’ of Sarup Narayan’s 
estate but which, at thp date of suit, 
were In the possession of the .Defend¬ 
ant, The allegations made by Saligram 
Narayan were that Sarup Narayan’s sons 
had never separated, that they and their 
sons and grandsons were* always joint 
as •contemplattd by Hindu law, that 
since Jogt?co Narayan’s death, IJaldco 
Narayan had been the managing member 
or karta of the joint undivided family 
and that the two branches, the* PlalntifTs 
and the Defendants were each entitled 
to a half share on partition. The allega¬ 
tions made In the plaint and the geueo- 
logical tablo^attached to it, showing tliat 
the Plalntid' had,then two sons living, 
indicate* that the Plaintiff demanded a 
half share as representative of his branch 
of the family. The half share claimed 
included the shares of his sons, The 
Defendants denied the averments In the 
plaint and claimed the properties in their 
entirety s^s their father’s self-acquired 
and Inherited properties, alleging a sepa¬ 
ration of the sons of Saru|) Narayan 
shortly after his death. The friends of 
the parties intervened ; good sense pre¬ 
vailed ; and the suit was amicably settled 
out of Court. A petlclou of compromise 


was put in on the 11th November 1900. 
The Plaintiff was allowed possession of 
four villages in Bishnupur Balabhuddar, 
and one village In Bishnupursad' alias 
Bagnirpur .with the z^rait lands In them 
as also the ztrnit lands In Bagnirpur 
Itself, and Bikrampur, and the land occu¬ 
pied as homestead with the rooms in his 
occupation in IDgnirpur. A decree was 
passed lu terms of the petition of com¬ 
promise. 

The present PlaintifT.o, the sons of 
Saligram Narayan, were not satisfied with 
the consent decree and they Instituted 
the present suit on the 13th November 
1903, evidently with the pecuniary help 
of one Palat Narayan Singh who is 
maintaining the litigation. The plaint 
• contains substantially the same allega¬ 
tions as those in the plaint in the suit 
of Saligram Narayan, and the Defebd- 
ants ill their written statement have 
denied the allegations i;i the plaint in 
the same way as they dul before. They 
have also sot up the consent decree 
passed in Saligram Naiayau’s suit as a 

bar in law to the suit '#f his sons. 

» 

The questions of fact Involved in the 
suit are dilhcuit to answer, chle.'ly on 
account of the complexity and the appar¬ 
ently conlllcting nature of the documen¬ 
tary evidence ou the record. The oral 
evidence is also highly conllictiug. Some 
of the documents would lead us to Infer 
that the narrative of the state of the 
family, as given by the witnesses of the 
Plaintiff, specially, Hal Barma Dat, a 
man respectable to all appearance, is 
correct and that the descendants of Sarup 
Narayan had never separated before the 
date of the consent decree In Saligram 
Narayau’s suit; while some of the other 
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documentB support tlio case of tlio De¬ 
fendants and lend considerable weight 
to the oral evidence adduced on their 
behalf.. The lower Court, however, has 
carefully analysed both the oral and 
documentary evidence on the record and, 
as regards some of the important facts 
found by It, no case has been made out 
fora contrary opinion. 

It would seem that a separation liad 
taken place between the sons of the two 
wives of Sarup IS'arayan before they 
executed the ■ wpeshgi pottah of the 7th 
Aghran 1250 F. S, (1842). This pottah, 
was executed evidently within a few 
years of the death of ,Sarup Narayaii 
and we find Sukhan Lai executing the 
document for himself only, while .laipa! 
Narayan, as tb’e eldest son by the second 
wife, acted for himself and his minor 
uterine brothers. If the family had 
then been joint, Snkhan I.al would hav3 
represented his minor half-brothers. Tiiis 
conduct of the- parties is consistent only 
with the theory of separation and re¬ 
union amongst Jagdeo and his uterine 
brothers. Such a-state of things is quite 
natural, The next document, however, 
throws considerable doubt on the hypo¬ 
thesis of an earlier separation and re-union 
of some of the members of the family. 
On the 1st October 18.53, Sukhan Lai, 
Jagdeo Narayan and Pjaldeo Narayan, 
executed along with the members of 
Bhup Narayan’s branch of the family a 
deed of sale of certain shares for the 
family properties including Blshnupur 
Ealabuddar. Sukhan Lai, Jagdeo Narayan 
and Baldeo Narayan sold 1 anna and 10 
gundas describing tbe share of each to 

10 gundsB, They^nlso said that they 

^ere the heirs of Basdeo Narayan, thus 


ignoring the rights of Lakho Koer, v^iow 
of Basdeo Narayan. If separatidh had 
taken place, Lakho Koer’s rigdt by in¬ 
heritance ought not to have been ignored. 
If Sukhan Lai had separated, and there 
had been re-union amongst Jagdeo and 
his uterine brothers, Sukhan Lal’a share 
would ^ have been 8 gundas only. If 
again, the family, had been joint with¬ 
out a previous separation the shares of 
each could not have been specified and 
each would not have received a propor¬ 
tionate share of tlie parch'ase money as 
mentioned in the deed. Neither could the 
share of Bishnu” Doyal—the then minor 
son of iiaipal Narayan—be kept separate 
nor could the shares of the" other mem¬ 
bers be sold as defined sbare-.; separated 
from the^ share of Bishnu Doyal. The 
document discloses a state of the family 
Inconsistent witli cither joiiitnoss or'se- 
paration. It Is consistent with the hy¬ 
pothesis of a previous ascertainment of 
shares of the co parceners whicli, accor¬ 
ding to the decision in Appovier v. Ram 
Subha Atgan (1), constitutes partition 
and a conspiracy not to recognise Lakho 
Koer’a interest as an heiress of her hus¬ 
band. It would appear then-Sukhan Lai 
was there, in ‘1853, dot only thp eldest 
and the most Intelligent of the mem¬ 
bers of SaruptNarayan’s branch of the 
family but he was an .earning member, as 
Ral Banna Dat says, and he had things 
done in his own way. Lakho Koer was 
ignored and Sukhan's share was Increas¬ 
ed. The learned Counsel for the Appell¬ 
ants has laid great stress on this docu¬ 
ment as supporting a case of continued 
jointnesB, but ,we think it has no suoh 
effeob. 


( 1 ) 11 M. I. A. n ( 1800 ). 
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On the 2Dd January 18p5, a f«ur 
aniYs share ,of Bltfhnupetfehad was sold 
In.ex^fjutlon of a decree itgalnst Sukhaa 
Lai and u others and was purchased by 
Abdul AH and Abdul A/Jz. On the 3rd 
September 1857 the auoMon-purohaae’rs 
sold to Raj Narayan, son bf Sukhan Lai 
a two annas out of the four annas ’ share 
purchased by them. This was evidently 
a purchase by Sykhan Lai In the name 
of hls eldest son, and; if the family had 
separated before, it could not be a pur¬ 
chase by Sipkhau Lai for himself and 
his co-parcer^rs. The case set up by 
the Defendant ifi that Raj Narayan was 
a btnamdar of Baldeo,,Narayan and not 
of his father Sukhiwi Lai. Orab evidence 
has been adduced to show that Baldeo 
Narayan paid the purchase money but the 
Lower Court disbelieved'such evidence 
and discarded the story of phrehaso by’ 
Ijuldeo Narayan and we agree with that 
Court. The purchase was evidently made 
by Sukhaii Lai himself and as a separated 
co parcener, lie was eaiuiug money in¬ 
dependently of the family property and 
got back from the auction-purchasers 
a part of the family estate, but having 
debts ho had recourse to a henavii trans- 
aotiou. l^t is alleged that this share of 
two annas of '^ishnupershad passed to 
Sallgram Narayan by ‘virtue of a deed 
of gift made ly Raj Narryan and such 
a gift was set up as early as 1804 in a 
suit instituted by Bishuu Doyal in that 
year, in that suit Bishnu Doyal had put 
forth claim to a 10 gundas share of Bishuu- 
persha^ on the allegation that his father 
Jalpal Narayan and his uncle Basdeo 
Narayan had re-united after separation 
from their brothers. ^ The Courts, how¬ 
ever, hold that the co parceners, sous of 


Samp Narayan, had always been joint 
and that the story of separation was 
false. If the judgments had been inter 
paiUs, It would have been difficult to 
avoid the conclusion that the sons of 
Sarup Narayan had continued to be joint 
up to at least the year 18G3, but there are 
reasons to suppose that Bishnu Doyal and 
his uncles and cousins were acting In 
concert to defeat the purchasers, the 
principal Defendants in that case. We 
cannot, at all events, place much reliance 
on the judgments lu the suit of 1804 
and hold therefrom that the family bad 
continued to be joint. 'I’liis litigation 
was terminated by the tiual judgment of 
this Court pronounced on the 1st May 
1807 and Bishnu Doyal died two years 
later. Jugdeo Narayan also died lu 1868 
and tho subsequeut documents indicate 
a different state of the family. 

A sej'aration of tlie family was alleged 
in the suit of 1861 and, notwithstanding 

I 

the adverse judgments of the Courts, 
tho conduct of the parties during these 
and subsequent } ears' iudjeates uumis- 
takeably a condition of separation. On 
the i3th December 1861 Rudra Narayan 
and Mukuud'Kuar, as mother and guar¬ 
dian of Saligram Narayan, took out a 
certificate t,o collect the debts due to the 
estate of Bukbau Lai—a fact indicating 
separation between Bukhau Lai’s sons. 
On the 82nd January 1865 Bishnu Doyal 
gave a lease • of bis I auua share of 
Blshnupur Balbhuddar to Abdul AH as if 
it were an ascorLalued share. On the 
Ist January 1869 the members of all the 
branches of the family Including Lakho 
Koor and Bichau Koor executed an Instru¬ 
ment of sale of the equity of redemption 
which tho family even then possessed in 
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Blshnupur lUlbhuddar and BIkrampiir 
properties convoyed in 1820 by the In¬ 
strument of conditional sale executed by 
Sheo Narayan. The purchaser was Bal- 
deo Narayan and the consideration money 
was apportioned in the deed according 
to the different shares which viould have 
come to the vendors if the family had 
divided a long time aud certainly before 
the death of Baldoo Narayan. There 
can be no ipiestion that the deed was 
executed, though it is doubtful whether 
any consideration actually passed from 
the purchaser to the vendors. There 
might be some ulterior object In the 
execution of a formal instrument of sale 
of the equity of redemption, but the 
deed affords unmistakeablo indication of 
a previous division of .Sarup Narayan s 
branch. Baldeo Narayan was then the 
eldest aud the’ earning member, his 
brothers having all died before 1809. 
He bad undoubtedly great inlluence over 
the junior male members and female' 
members of all the branches of Sheo 
Narayan’s family,.but that is no reason 
why wo should assume that, the state 
of things disclosed by the deed was con¬ 
trary to the true state aud contrary to 
what would be the reasonable inference 
from the previous couduct of the parties. 

Notwithstanding the apparent occa¬ 
sional Inconsistencies of couduct which 
must be ascribed to human weakness aud 

t 

aberration, the main th.read is visible 
throughout showing a state of separation 
of Sarup Narayan’d sons and graiidsons 
from a period shortly after his death or 
at least from before It may also 

be safely asserted that there was no sub¬ 
sequent re-union amongst all the co¬ 
parceners, Th« CO ptr' cners became to 


all intents^ and .purposes separated with 
ascertained stares, and if they or sjme 
(jf them lived and messed togethor^^i (he 
same way as the members of.,a family 
governed by the Bengal School may be 
mlmbors of a joint family with ascer¬ 
tained shares,* they ceased to be a joint 
family with rights of survivorship.. With 

the advance of time there has been a ten- 
« 

dency, specially in families in which some 
of tho members are capable of acquiring 
and do acquire money independently of 
tho ancestral estate, to sever tho strict 
joint family or archaic patri^irchal system, 
and to bring Mitaksharu families to the 
level of Bengal families. The fact of 
living together and eating together on 

the same lloor with food taken from the 

# 

same cook-room as deposed to by the 
witnesses of the riaintifl's or even the 
'duperinteinlenc^ and control by the eldest 
and the most intelligent of 'the membejs, 
cannot alone sulllco to constitute either 
a joint or a rc-united family as contem¬ 
plated by Vijnaneswara aud his followers, 
if there be tfatlsfaclory proof of previous 
uscertaiumout of the shares of indi¬ 
vidual members. As long as Sukhan Lai 
was alive ho was the manager but with 
ail ascertained share of each member. 

4 

Ho was followed l;)y Jagdeo Narayan for 
a few years aiie’ then came the ma'nage- 
ment of Baldco, Narayan wjilch lasted till 
September 1896.* lie, however, had his 
own ascertained share'and he acquired 
property himself. He might have acted 
ill a way that may bo called fraudulent 
with respect to tho shares, or property 
of tho junior and dependent members. 
He might have been unscrupulous in 
his dealings and guilty of misappropria¬ 
tion. He undoub'tedly took advantage 
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of his position and, of his residence at 
Mozaffu/pore, but he behaved in such a 
,?fay as to give no occasion for an open 
attack on him. After BiShnu Doyal’s 
death Baldeo Narayan took out (as his 
heir) a certificate to collect debts, and, 
In the view wc take ot the facts, he was 
eutlfed to do sn, but he was not entitled 
to get his name rcgiste^'cd .as proprietor 
of a 2 annas share of Ihslmu I’ershad 
which Sukhan Lai had purchased in Raj 
Narayan’s name and wlildi had passed 
without* obj.?ction to Saligram Karayan 
to the ex.sluslon of Rudra Narayan. He 
also had not the right to aj)pio|)tlale the 
whole of the 10 yundas of ISikramiiur 
which belonged' to the family and which 
his sons now claim by right of adverse 
posBpgslon. 

From the year 1!^70 commence! a 
course of conduct on Ihc part of Baldeo 
Narayan which would iudicafo either 
that kSaligram Narayan was joint wll^ 
him or that ho was trying to appropriate 
property which undoubtedly belonged to 
Saligrani Narayan, though he stood in 
a fiduciary relation towards him He, 
Baldeo Narayan, got his name registered 
in the Collectorato as proprietor of the 
propertiies—the subject-matter of the pre¬ 
sent suit-, paid revenue in lus own name 

• I 

took kaOxiliyats from tenants, endowed 
a portion bf land o,f Bisbnupershad as 
debutter and got shares separated In the 
Collectorato as If he had been the sole 
proprietor. Ho entirely Ignored Sail- 
gram Narayan’s right to portions of such 
properties, wliother ho did so as the 
ia7la of a joint or re united family does 

« f 

not ap'pear. At all events, there is no 
allegation, far less ^evidence of re union 
between Baldeo Naiayan and Saligram 


Narayan. But still ho was undoubtedly 
looked upon as the manager. It does 
not also appear that he ever openly and 
to the knowledge of Saligram Narayan 
set up an adverse title to property which 
belonged to Saligram Narayan. The evi¬ 
dence does not disclose fabts which would 
Induce us to hold that Baldeo Narayan 
Intended to cheat his nephews, to act 
fraudulently, or to misappropriate pro¬ 
perty. Tliere is no evidence of express 
adverse possession except such as may 
be inferred from the proceedings in Re¬ 
venue offices and acceptance of kabu- 
hyals and other acts consistent with the 
managership of family property. Sali- 
gram Narayan was a man of weak in¬ 
tellect, perhaps of vicious habits also, 
and he and his wife and children were 
entirely dependent qu Baldeo Narayan. 
They were living in the family dwelling 
house at Bagnirpur and were evidently 
'juite Ignorant of the acta of Baldeo 
Narayan done at Mozatlurpur. 

In this state of affairs, we would bo 
very reluctant to apply the rule of limi¬ 
tation based on Adverse possession to the 
claim of the I’laintifl's to such parts of 
the properties in dispute as to which 
Saligram Naray.au had a_ clear title. 
The lowor Court has held that the right 
of the Plaintiffs to a two annas share of 
Bishnupershad is barred by limitation. 
We do not thick it Is so or that the 
possession of iialdeo Narayan was ever 
strictly adverse. The possession of Bal¬ 
deo Narayan’s sons was adverse but nob 
that of their father. We might also 
have applied the rule of Hindu law—as 
to lost family property re-acquired by a 
member of it—to such properties as 
were re-acquired by Baldeo Narayan. It 
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would, ill 8uch a case, be necessary to en- 
ijuire whether the deed of the Ist Janu¬ 
ary 1869 was genuine in the sense that 
consideration really passed to the vendors. 
Such enquiries, however, appear to us to 
be unnecessary, because we are of opi¬ 
nion that the consent decree in the suit 
of Saligram Narayan is binding on his 
sons. If they had succeeded in showing 
that the family was joint and that! they 
with their father wore entitled to a half 
share of the properties in dispute, we 
might be induced to consider this ques¬ 
tion of the validity of the consent decree 
on the grounds set forth in the plaint 
and attempted to be made out by evi 
dence but they have failed to prove their 
main allegations of fact. 

We have already shown that the suit 
of partition instituted by Saligram 
Narayan, the father of the I’laintfTs, was 
in substance a suit in his representative 
capacity. It was compromised and the 
consent decree is the most cogent evi¬ 
dence of a family arrangement settling 
disputed claims. No ground has been 
established for setting it aside. No at¬ 
tempt has been made,, to show that the 

1 

compromise was unfair to the Plaintiffs 
assuming that the separation of the sous 
of Sarup Narayan was an acco'mpllshed 
fact. The only question is;—Are the 
Plaiutifts bound by the consent decree ! 
It is true that the rule oi les judicata as 
enunciated in sec. 13 of the Code of 
Civil Procedure does not strictly apply 
to the [iiesent case, but there are other 
well-established principles of estoppel 
which apply. I'he constitution of a joint 
Hindu family consisting of the father 
and hib sous lb such that the father re¬ 
nte the sous without express written 


authority and ii ooniidered to be the 
accredited agent of ’the joint family. He 
may sue and be sued and may bind 
family by the result of the litigation. 
In a family arrangement settling disputed 
rights and liabilities, his action as repre¬ 
sentative of the family Is binding on the 
dependent members. If the compromise 
of doubtful'claims was bond fide entered 
into, the principle laid dow.u in Stapilton 
V, Stapilton (2) and dften followed in 
India [.flam Nirunjun Singh v. Prayag 
Singh (3) and liameshur Persad v, Lachmi 
Persad (4}j would apply, as if* the sons 
who were represented by the father Were 
patties to the transaction. Pitani Singh 
v. Ujagar Singh (5) and U)agor Singh v. 
Pitarn Singh (6) may be cited as affirm¬ 
ing the rule applicable to the present 
case, 

We are, therefor*, of opinion that the 
decree made by the lower Court dismiss- • 
iug the suit is correct and we dismiss 
this appeal with costs. 

y C. .S. Appeal dismissed. 

4 ‘ " ■- ■ 

[CIVIL REVISIONAL JURISDICTION.] 

Kule No. 67.’> OF 1908. 

Muluk Patooni, 

.SiEPHEN, J. Plaintiff, Petitioner, 

II0L.MWDOO, J. 

1908, PllARAT dlHANDRA Das 

21, April, and ors,, I^efeudants, 

’ Opposite Party. 

Specific Relief Act (A' of I8?7), sec. !J — 
Dispossession, in due course of lao,—Suit hg 
tenant of judgment-debtor against auction- 

( 2 ) 2 U' aud T. »:J!' (1,31)). 

(3) I. L. It. 8 Cal. 138 (18S1). ‘ 

(.4) ;■ C. W. N. 088 : s. c. I. L. R. 31 
Cal, 111 (1SI03). 

(5) l.L. it. 1 All. 601 (18/8). 

('>) L. It, 8 1. A. 190 : b, u 1. L, R. 4 
All. 120 (1881 ) 
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Muluk Patooni j^.-iPnAnAT Chani-ra Das, 

^pxirchasc*'—Delivery of possession—Civil Pro¬ 
cedure Code {Act JlI V of ISS'2), sets. -US, 


SIOa 


When on obtaining delivery of posses¬ 
sion of immoveable property under sec. 
318 of the Code of Civil Procedure the 
auction-purchaser dispossessed a te7tant of 
the judgment-debtor, 

Held —That the auction-purchaser not 
having proceedeo, under sec. 319 of the 
Code, the dispossession was not in due 
course 4 / law aiid a suit under sec. 9, 
Specific Relief Act lois maintainable. 

This wag a rule granted 0 )i tlio 17tli 
of l'’ebrnary 190S, against an order of 
Babu S, P. Mun^iif of Sylhet, 

dated tue 10:,h of December 1907, di.s- 
miastng the .suit brom'ht by the Plaintiff 
for recovery of possession of certain 'and, 
holding that the same is not maintain¬ 
able. 

The suit was for recovery of post^es- 
sion of ~ kadirs of land on the allegation 
that the Plaintiff had bee.i in possession 
of the same as tonint in 13Id and also 
in previous years and had been disposses¬ 
sed in Bysack 1311 by the Defendants, 
d’ho Defendants contended that the 
Plaintiff never had been in possession of 
the same; fliat oin’^Mona 11am Das had 
been in possession of the same In Bhag- 
jote since a long tin*e ; and that the De 
fendants having purchased tlie laud in 
auction sale had taken possession through 
Court under sec. 318, Clvii Procedure 
Code. 

The Munslf held as follows ; — 

“From the evldencp adduced on (bo 
Plaintlfl’s side I believe that the Plaintiff 
possessed the landJn suit in 1313. It is 
very likely that ho was dispossessed by 
the DafeodantB after they bad taken 
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possession 0 '' the same together with 
other lands under sec. 318, C. P. C. If 
such be the case the Plaintiff has been 
evicted in due course of law and he 
cannot bring a sec. 9 case for recovery 
of possession. IBs only remedy is to 
bring a title suit against the Defendants. 
The Defendants produce some papers 
which show delivery of possession under 
sec. 318, (.'. P. C. 

“ruder tlie circumstances 1 liold that 
though the Piaintiif had possession in 
the disputed land within d montlis pre¬ 
vious to the iiistltutioii of the suit, still 
this is not maintalnablo. Tlie suit is 
dismissed.’' 

Piaintiif moved the liigli Court and 
obtained tins rule. 

Pabu Khittra Mohan Sen for Babu 
Digainlar Chattel)ee for the Petitioner. 

Babu Surendra Nath Ohoshai for the 
Opposite Party, 

The JnnoMRST ok xiiii: Coi rt was as 
follows ; — 

In this matter a suit under sec. 9 of 
the Specilic Itelief Act has been brought 
for possession under the following circum¬ 
stances : Tlie decree holder in a mort¬ 
gage snit proceeded to execute his judg¬ 
ment against tlie property of his judg¬ 
ment-debtor, and obtaining an order 
under sec. 318, C. P. C. be was put into 
possession of the property now in ques¬ 
tion, The present suit, has accordingly 
been brought by a person who alleges 
that he is the tenant of the judgment- 
debtor lu respect of this property, The 
matter coming on for hearing before the 
Muusif he has decided that the suit Is 
not maintainable on the ground that 
because possession was given to the 
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decree-holder under eec .118, C. P. C,, 
the Plaintiff In the present case has been 
dispossessed In due course of law. 

We granted this rule to show cause 
why this order of the Munsif should 
not be set aside. The delivery was given 
to the Defendants in the present case on 
the 12th February 1007, and It appears 
that the Plalntifl’ remained in possession 
until the 7th of May of the same year, 
when he was dispossessed by the Defend¬ 
ants. The question is whether that dis¬ 
possession was in due course of law. 
Now, on considering the facts of the case. 
It appears that if the Plaintiff was the 
tenant of the judgment debtor tlie pro¬ 
per method of asserting the rigiits of 
the decree-holder against him was under 
sec, 319, C. P. C., rather than under sec. 
318 as he does not appear to come under 
the description of any of the persons 
mentioned in that section, What the 
efifeot of the execution of an order under 
sec. 318 on the Plaintiff’s position was, 
we need not decide, because wo are of 
opinion that the due course of law was 
not followed, the order being passed 
under sec. 318, when it ought to have 
been passed under sec. 319, 'I’he result 
Is that the Plaintiff’ was not dispossessed 
In due course of law and that the present 
suit Is maintainable. 

The rule must accordifigly be made 
absolute with costs. The Munsif’s order 
is set aside and it will be his duty to 
proceed to deal with the case on the 
merits, We asao.^s the costs at 9 gold 
mohurs, 

N <1. Case lonanded. 


CIVIL REVISIONAL JURISDICTION]. 


Hulk No. 3G79 of 1907. 

1 

STEPfiKN, J, 

MoOKKn.EE, J, 

1908. 


L. Moore, Defendant, 
Petitioner, 


Heard, 

11, January, 

4 

Judgment, 

17, January, j 


V. 

MoN 01UN,JAN (lOHA, 
Plaintiff, Opposite 
Ptirty. 


Spenfu' Relief Act {1 of IS?'), see, !> — Cri- 
Procedin't Code (Act I’ of ISDS), .sec. 
1'/.'i —DisposscssiO/i due to oidcr of Criiaiaui 
( (jih t - Po.^sesso 1 / nn't — MaijHir'nahilil)/. 

I* is twt open to an unsuccessful p>arty 
in a proceeding under sec. Il/A, C. Or. P. 
to institute a suit under sec. ,9 of the 
Specific lielief Act for recover i/ of posses 
sion upon the (dlegatxon that he has been 
dispossessed a.r a '1 €sul> of the order of the 
Criminal Court. > 


NAoAri’A V .Savad Padrulin (ly’and 
In'i'iik ma’xier of Chytun Chunder Kov 
(2) distinguished. 

'I'hls was a rule granted on the 19th of 
December 1907, against the decree passed 
b}' Dr. Y. Itai, Munsif of (liridib, dated 
the Ith of October 1907, decreeing the 
suit brought by the Plaintiff, Opposite 
Party, under sec. 9 of'the Spbcific llellef 
Act. 

The facts of the cajo appear 'from the 
judgment. They are shortly jrs follows :— 
'J’here were disputes between the Peti¬ 
tioner and the Opposite Party regarding 
the possession of a mica mine, which 
culminated In the beginning of Novem¬ 
ber 1906 in a proceeding under sec. 145, 

• I 

Cr. P. C., with the result that on the 
9Lh November 190G {he property was 
attached and on the 11th February 1907 

(1) 1. L. R. 21 ] itoi.i. ;j.';3(igoi). 

(2) 20 R, 12 (1873). 
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aAorder whs made’declarlTig the Defend- 
atit>o be in posaeBsloii ai^d entitled to fe- 
tain poaseaslon of the dfspuled property. 

The Plaintiff iuatitufed tlie present 
suit under sec. 9 of the Specific Relief 
Act on IS^h April 1957 *on the allega- 
tion ^hat he was disposseased on the 
13th February 1907. ^ • 

Babu Baranasibasi Mnkherjee in sup¬ 
port of the rule. —'Plie I’lainliff Idiuself 
saya that his cause of action arose on 
the 13th ,l''ebruHry 1907, wlieii the 
Defendant towk possession of tlie property 
agreea ifly to tlie* Older of tlie Oriniiiial 
(Jourt doclaiiiig Ids [^ssossloii after it 
had been in attadinieiit utide<- sec. l l.o, 
Cr. P. C. 4. suit under sec. 9 of the 
Specific ^lolief Act is not maintainable 
as the Plaintiff’s own chs*o is that he was 
“dlapoHseased in due Amrsc of law” 
\,»ithln the * meaning of sec 9. The 
question tieforo the Criminal Court under 
sec. Ii5 i.^ the eaine as that before the 
Civil Court under sec. 9 of the Specific 
Relief Act , and it is not •|U‘oper that 
two Courts should come to different 
conclusions upon the aame iiuestion. 
The case relied on by. the learned 
Munaif i^j clearly distinguishable, first 
because that c»se v. Sapad 

Badtudin (1)] was not*a case under the 
.Specific Rolief»Act, but \yider the Rombay 
Mamlatdar Court’.s Act , aud secondly 
because lliere tlie Civil Court was not 
asked to come to a determination oii the 
i]U08tlon of possession sucli as would be 
Inoonsin^ent with the determination of 
the same iiuestion by the Crlnrliial Court, 
the alleged act of dispossession iii that 
case relating to a period previous to that 
to which the order of the Criminal Court* 

(1) I. L. 11. 2ri Biun. 353 (IPOl). 


related Tlie case In the matter of (Jhytun 
Chunde^ Hoy (2) was a peculiar one. 
There the Defendant In a possessory suit 
took advantage of the Plaintiff’s allega¬ 
tion as regards his dispossession *to Insti¬ 
tute a proceeding in the Criminal Court 
and succeeded there. The question of pos¬ 
session in that case being already before 
tlie Civil Court, the Criminal Court cer¬ 
tainly .Yould liave no jurisdiction to try it 
and it was found that tlie judgment of 
tliat Cuurt did not In any wav ousi the 
juilsdicMon.il the t'ivil Court. I'otMU. r 
tlie ('riminal ('luirt li id in this rise ^uuni 
Liiat the Defendant was in possess n i. i 
tlie last two years, 'I'liat (ami: iias 
power to determine whicli party waa In 
po8.S0S8ion two months before the date 
of the order, see sec Ho, Cr. P. C., 
cl. (f) proviso. So that even if the 
adjudication of the Criminal Court on 
the question of possession .be heVi to 
have force and effect only from two 
months previous to the date of the order, 
tlie suit would he barfed li,)’ limitation, 
tlie Defendant hawing been in possession 
for more than six months before suit. 

Babu Quifida Chinan Sen for the 
(tppobitc Party contended that tlie Civil 
Court had .jurisdiction a.s the Criminal 
Court did not an.l could not, under sec, 
lir>, Cr. P, C., give possession to any 
party, but only determined aud declared 
which party was In possession at the 
dale of the order. The taking of pos¬ 
session after the Criminal Court has 
made its order, is the act of the party 
and not of the Court, The Criminal 
Court cannot give or take away posses¬ 
sion in execution or in furtberaiico of its 
order under sec. 145, C. Cr. P. There 

(2) 20 W. R 12 (1873). 
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is notliinjj: to prevent, a Civil Court 
from lioding, as it did iii this case, lliat 
the fiudlitg of the Magistrate as to the 
Defendant’s possession was erroneous. 
If the Defendant dispossessed the Plain¬ 
tiff under cover of the eironeous order, 
he cannot he said to have done so in 
due course of law. Tlie Plaintiff might 
have misapprehended his position in 
stating in the plaint that ho was dis 
possessed “ agreeably to the order under 
sec. 11b,” but that order by itself could 
not have any such operation. It was 
foliowed up by an act of diHp.>.,Hession 
on tlie part of llie Defend nit for wblcli 
he cannot make tlio law responMble 
Cites N(i>japp'% v. S ty I'l Ba<U luhn (1) 
and In the vinltet o- Chi/'nn (S.uwht 
Roy (2). 

Babu litutniisthi‘;i MiiUutjeein replv 
The criminal Court under sec 14:>, Ci. 
P. C.,'declares tlie posses-.ii>n of a pany 
and forbids tlie other parry from disturb¬ 
ing that possession, 8o tliat tlio elfecr 
of the order is d'>pusse-.sion <4' tl.e un¬ 
successful party although the older <ioes 
not expressly dispos.sess him. Tne act 
of dispossession need not" b' under tlie 
present law an act of tlie Court. It is 
sufficient if it is the natural consequence 
of, the Court'.s order 'I'he previous law 
in Act XIV of 1859 enacted In sec, lb 
that the dispossession must have been 
otherwise tliau “by due course of law. 
The wording in sec. 9 is “in due course 
of law, ' So tint the change in wording 
implies that the dispossession need not 
be by legal process, it is hiifficient if it 
oconrs in course of a |udioial proceeding 

'Phe order of the Criminal Court is final 

,1', I T, P. (lOOl). 

(L; liO W. 1. Ill {ibli) 


under sec. T15 mi the quostiop of possis- 
sicn. The only’"remedy open to the uu- 
successfiil party fs a suit for prssession 
on establishment of title, vtde the ob¬ 
servations of tlie Judicial Committee in 
Kadir Bnlihsk v. Fussee/i-ooti nissa (G), 
Barada Kant v. Chnnd<’r Counuit (7) and 
Dinovioni v. Brojo Aft'hmi (5). It could 
not have been tlie intoiition of the legis¬ 
lature tiiat an niisncceusful [>arly In a 
sec. 1 lb ca'-'c should institute a suit under 
■•ec. 9, Act I of 1S77, when we .sec lliat 
the legislatnie has provided a special 
peiiodof liniitaticn fiu' a suit for r'. i.oveiy 
of the properly bv bini m ait. -17, Sch 
11 of the l.uaiMi Ion A it, 

'I'he .11'uouKN'i' OF iiJii (,'ouici' vMiH as 
follows :— »• 

SiiLi'iJi’N,*.) —^I'nis IS a rule to show 
cause why a uicree [lasini by the 
Miiiihif of Ciriddi in a suit, brought 
under sec 9 of the Specific Pelicf Act 
should not bo scr, asdde on tlie ground 
tliat tlie dispossession c.oinpiaine.l of lieing 
tlie lesiilt of a pioceeding under sec. 115, 
Cr. P. C., no action under any secHoii 
of the .Sjjecilic Relief Act would lie. 'I’he 
facts of tlie case are as follows 'I'he 
land in dispute i.s a mica mine tlie title 
to wliich IS dis[)nH‘d liy the parties. 'I’he 
mine cannot lie worked durhig the rains, 
from the btli to fhe 2(itli October 190G 
It was in tlie possession of the Plaintiff. 
On the 2Gih lie was dispossessed by the 
Defendant. On the .drd November a 
breach of tlie peace led to proceedings 

VV 

under sec, 14b, Cr. P. C. VVlieii the order 
under sec. 115 (1) was made does not 

(a) i! (\ W. X .’itii • s, I I L. R g|i 
(’ill. 187 .U II. I'lti (1901). 

(e) .' ,M i A. 411 ,it gi). 120-4 (laOOj. 

(7) 12 M I. A. 14r. Ill, p. l.'-.f) (18081. 
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apoear, bufcjt nmat havo* boen between 
3cd ’ November and the'lOtb Novomb’er 
when th« property whb attuclieil by the 
Court under wee. llo (1). The proceed¬ 
ing's terminated on Jud February 1907, 

• • 

when the Magistrate found that the 
present Defendant " is In [jossesaion of 
the mine,”, and wo muat.snppsso that 
an order was coiis'pquenily drawn up In 
accordance with For*ii,Nu. ’J'i of Sell. V 
of the Cr. P. (j. declaring that the 
Defendant was in possession and eibJiled 
to retain suwli yosses-iion until ousteil 
iti duo (jouise of law. ('oubl the Mnnaif 
hoar the ease befoto'hiin whirli was* 
institut(‘d afrer I tn'order had b?cn made ' 
Tho !Malnt;fl’n rlgh.t undoi the Sficcific 
Relief Ajt, sec 9, arises if ho w is di.s- 
possessed otherwise tiian in due C('ur.sc’^ 
of law. The (lisposHe.sHh1n on which he 
bitsed bis sutt was that wideh 'ook place 
oil the l*)rh I’cbriiuy 19t»7 in eo: sc- 
ijuence of* the order under .see 1 fi I 
find it impossible to sun[))S'‘ tiiat if tlie 
PlaiutilV was dosuossc.-ised on llie l.'iili 
l''ei)ruary wlilcli seems to me doutitful, 
as tho property was tlion aUaclied by 
the Court, the Defoudant B di.spo.iseosion 
was oihenviMo than in duo course of law. 
It is true that sec, 1 Icontains no pro- 
vision Dial a pirty in wliose f.ivour an 
order is made* under t lig SfCtiou Is (o lie 
put Into possession , but if lie is deelarLil 
enlitled to posHcsslon ami distiiriraiieo 
of Ills puHsessiou 18 foriiiddcn, no one 
has a riglit to interfere with his taking 
possessl'iii and he is tliereforo entitled to 
take lb. 

Wo have been referred to tho case of 
Nagappa v. Snyad Badrndin (1) as an 
authority to show that tlio Miiusif had 

tlj I, I. It, .',1 iv'iu .y.io (ii'Oi) 


juri.sdictlon in this case, in spite of the 
order under sec If), in that case a 
Mamla^dar .acting uiider Act III of 1876, 
Romfiay Acts, secs. .'1, 10, refused to 
e.xercise a jurisdiction similar to that 
conferred iiy sec !' of the Specific Relief 
Act, and ir w 14 held that, he was wrong. 
In tiiat case, lioucver, tlic date of the 
alleged act <>f dispoHsession was anterior 
to proeccdijigfi undei see. 1 1." or at all 
cvoiii.s to the date mentionod in the order 
under see. 1 l.k (1), so that a decision 
of the i|ueHlion tiiat it was .sought to 
raise in issue i i.'dd not run counter to 
the tflect of 'he order under sec. I t-u (6) 
and I lie dee'sion eaiiiiot be t.dien as 
shuwii'g ilia' a dispii'-.S''S'.if)ii imder such 
an Older is a disposussion otiierwiso than 
111 line iiriirse Ilf Itw umkr s'ec. 9, .Specific 
Relief X’'-. I li'' rli'cisinn in hi the matter 
i;' Chiji.un (Jtiiinier R nj (2) is to a «lmi- 
Ji! • fT.-e' .e ! :• II >' reUrliit to the 
present e-i-.e for the same reasons. 

Tiie lesuli is iliat the rule must be 
made aiisolute ana the de'ciee of the 
M uiisif set asi ie. Tlie I’ctltioner is en- 
titleii to his costs jn this (.’ourf, which 
wo assess at 5 g' lti uioliiir.s and Ins costs 
lii the t'lHirt lielnw . 

MooSHii.isK, .1. 'I'iie order, wliich we 
,ue iiiiifed to Mji. ,l.^ldl-■ in the evorcise of 
out tevisi inal juilsdic ion, was made by 
tlie Ceiitt beluvi Ifi tavoiir of the Plaln- 
tili, itpposiie [i.irty, in a pos.sessory suit 
emnineiiceii liy Idm under sec. 9 of the 
Rpceilie Relief Act against the Defendant, 
Petitioner, for the recovery of a mica 
mine. The facts so far as they can be 
gathcied from the record appear to be 
as follows . Tho parties to the present 
piiieeeding liave liad for some time past 

. ') .iO W K 1'.; tl.v: ;) 
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a dispute as regards the title aud posses¬ 
sion of the mine in question. Some time 
in November 1006 proceedings were 
taken by the Magistrate of GIridih under 
sec. 14h of the Code of Criminal Proce¬ 
dure and on the 0th of November 1006, 
the mine was attached under the secon d 
proviso to sub-see. 4 of that section. 
On the 11th of Vebruary 1007, the Ma' 
gistrate held that the present Petitioner, 
Moore, was in possession at the date of 
the Initial order under sec. 145 and 
made the final order in his favour, namely, 
that he must bo malulaiued in possession 
until evicted therefrom in due course 
of law. On the 18ih of April 1507, the 
Plaiiitiil who had been defeated in the 
proceedings under sec. 115 of the Code 
of Criminal Procedure instituted the 
present action for recovery of possession 
under sec. 5 of the Specific Kelief Act 
upon the allegation that he had been 
unlawfully dispossessed by Moore on the 
13th of I’ebruary 1907. The claim was 
resisted not only on the merits but also 
on the ground that the Court had no 
jurisdiction to entc’-tain the suit under 

I 

sec. 9 of the Specific Relief Act, inasmuch 
as the Ph'.lntlfl, if ever in possession, had 
not been dispossessed otherwise than in 
duo course of law. The Mtinsif over¬ 
ruled this objection, found on the merits 
in favour of the Plaintiff, and mads a 
decree in his favour. It is this decree 
which we are now invited to set aside. 

It has been contended by the learned 
vakil for the Petitioner that, If the 
Plaintiff wrks ar any time in possession, 
he was dispossessed in due course of law 
inasmuch as lie lost possession as a neces- 
Iftary result of tiic piorttdings under see. 
H5 cf the t ode J Ciiiuiual Procedure 


which terminated in favour of the Peti¬ 
tioner. It lias been argued on the other 
hand by the learned vakil for the oppo¬ 
site party that it was quite competent 
to the Civil Court to entertain tiie suit 
under sec. 9 of the Specific Relief Act, 
inasmuch as see. 1 I--) of tlie Code of 
Criminal Procedure does nob entitle the 
succe.a8ful party to be placed in posses¬ 
sion by the Court and consequently the 
Plaintiff has lost possession otherwise 
than Ill due course of law. - In support 
of this view, reliance lias "been placed 
upon the der.if.icm of the P.ombay High 

I 

Court ill V. Suynd Badtudin 

(1). After careful consideration of the 
arguments which have beei’. addressed 
to us on both sides, f am of opinion 
that the decision upon which reliance is 
placed is clearly distinguishable and that 
in the events which have happened, tbe 
Plaintifl cannot be said to liavo been 
dispossessed otherwise tiiair in duo course 
of law, and is consequently, not entitled 
to maintain an action under sec. 9 of the 
Specific Relief Act, 

It was pointed out by the learned 
Judge of the Bombay High Court in 
Eudrappa v. A^atsing Eao (3), that In 
order to enable the phrase “ in due course 
of law ” to be predicated of any matter, 
it is essential, jspeaking 'generally, that 
the thing should have been submitted to 
the consideration and pronouncement of 
the law, and due course of law ” means 
the regular normal process and effect of 
the law operating on a matter Wvhioh has 
been brought before it for adjudication. 
No doubt, in a later passage, the learned 
Judges observe , that the words must 

(1) I. t-. R '-'0 IVim (loci', 

[i) 1. L. R. 20 Bou'i. 213 iP'Ot). 
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be read i^n theif primary eeiiHe as refor- 
. Gng to the process Rnd operation of the 
law Hivoked by the 'ordinary method of 
a civil suit An examination of the 
judgment as a whcdu shows, hbwever, 
that the learned .Tud^es did not intend 
ta use “civil suit” in eontArtdistinction 
to a “criminal proceeding and, in my 
opinion, a rnajtcr may be‘said to have 
liappened in due* coiiihe of law, if It is 
the result and operation of tlie law 
Invoked, by the ordinary method of any 
judicial pioceeding. Judged from this 
poiitt of view, it seems to f'c reasonably 
plain th.it tlie di‘![)(isses,si('n ( f tlie PUiii- 
tiff cannot be- s.dd to hjve happened 
otherwiie than in due coiir.se of law. It 
is p^rfoctiy true that sec. I lo of the 
Code of Criminal IVocodiiie does not 
expressly authorise »the tloun to place 
• the suce^8.sful [urty in | o‘-.s'>.ssii)ii, i)ul 
Its p.^’aetieal result is tlie same .\s was 
pointe'd out by Mr. Justice Pliear “in 
/Ca/ee Chnmhr v. Ado't Shaikh [\), the 
section provides a special remedy for a 
particular kind of grievauee inasmuch 
as its effect is to replace in possession 
a person who has been evicted otherwise 
than hi duo couise of law from landed 
property of, whlcli .he Imd been in undis¬ 
turbed possession And thus to prevent 
a powerfnl person .from shifting the 
burden of jiroof from himself to another 
less able to 'support it. Tliat this must 
be so, is obvious from the circumstance 
that a disobedience of the order made 
by,a Magistrate under sec. 14.5 of the 
Code of Criminal Procedure is punishable 
under sec. 188 of the Indian I’enal Code; 
there Is consequently an elTeotlvo sanc¬ 
tion provided by *law and the result of 
(-1) 'A'. R i) ':2 (liiJS). 
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an order favourable to one party Is that 
his unsuccessful opponent is practically 
deprived of possession. This Is undoubt¬ 
edly what happened in tin’s particular 
case. On the 9th Xuvernber 190G, the 
proparty was attached, with the conse¬ 
quence that whoever raiglit have been In 
po.ssession at the moment, was disposses¬ 
sed. On the 11th of February 1907, the 
Magistiato made an order in favour of the 
jiresent Petitioner. Tiie result was that 
the iilrachment forthwith ceased to be 
operative and under the authority of the 
Older of the M igcsiratc the Petitioner 
entered liiio posse.ssion Kveu, if, there¬ 
fore, it be conceded that the Plaintiff' was 
in possession when the hand was attached 
by the Magistrate, it must be held that 
tliG Defendant dispossessed him in due 
course of law, as the dispossession was 
the natural resulc of the favourable 
order wldch be obtained from the Magis¬ 
trate. I 'lider these circuinstanc-s, it can 
hardly bo contended tliat It is open to 
the unsuccessful party in tlie Ciimlnal 
(fourt to institute a proceeding before the 
Civil Court for recovery of possession," 
upon the allegation tliat he has been 
dispossessed as a lesiiU of the order of 
the tkiminal Court This view is per¬ 
fectly eonsiateiit with the observations of 
their Loulsliifis of tlie Judicial Committee 
ill Dinmiioni Chaudkt ani v. Ihojo Mohini 
Chaiidhrain ^Ti), where Lord Lindley 
pointed out that although possesslou 
under an order of a Magistrate (under 
sec. 115, Cr, P. C.) confers no title the 
off’ect of pcssesslou remains and the 
person in possession can only be evicted 
by a person who can prove a better right 

tf) 6 C. W. N. SSO ; s. c. I, L R. 2'J 
Cal. 187 at f 1--' (ISOl). 
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to the posscRsion himself. The case of 
Nagappa v. Snyad Badrudin (1) is clearly 
distinguishable and is In no way incon¬ 
sistent with the view indicated above. 
In that oasej a Mandatdar who had juris¬ 
diction to try possessory suits under sec. 
;> of the Bombay Act III of 1870 was 
called upon to try a suit for recovery of 
possession which was commenced on the 
Oth of March 1905, upon the allegation 
that the Defendant had wrongfully dis¬ 
possessed the Plaintiff on the 10th 
October 1900. On the 20th October 
1900, a Magistrate had made the initial 
order under sec. 1 15 of the Criminal 
Procedure Code and on the 2'2ud Decem¬ 
ber 1900 had passed the linal order 
under that section in favour of the De¬ 
fendant in the possessory suit. It ap¬ 
pears to have been contended before the 
Mamlatdar that he bad no jurisdiction 
to hear the suit by virtue ot the order 
of the Magistrate made on the 22nd 
December 1900. 'I'ids contention was 
allowed to prevail. The High Court, 
however, held that the view was erro¬ 
neous and that the Mamlatdar had im¬ 
properly refused jurisdiction. The learn¬ 
ed Judges pointed out that the effect 
of the order of the Magistrate was to 
maintain the Defendant in possession 
on the ground that ho had established 
his possession on the date of the Initial 
order, that is, the 22nd October 1900, 
but that this did not in any way 
affect the question of possession on the 
10th October 1900, Under these circum¬ 
stances, it could not be successfully 
contended that the Mamlatdar had no 
jurisdiction to determine the question of 
Dossesslon on the latter date and to make 

1. L R. 2>] Iv. w .il.i (K'Ol), 


a decree in favour of the successful 
party under Bom, A.it III of 1876. lu 
the case before us the facts are esseitlially 
different. Here the Court had possession 
of the' property between the 9th of 
November 1900 and tl>e 11th of Febru¬ 
ary 1907. As a result of the order made 
ill favour of llie Defendant on the latter 
date he entered into possession two days 
later. It Is difficult to perceive how such 
entry can be said (o' be unlawful and 
how the dispossession of the Plaintiff 
can be regarded as a dispossession other¬ 
wise than in due course of law. It .nay 
be added that the case of Chytvn Chunder 
v. Broj'> Kanto Rny (2) is also distin¬ 
guishable on somewhat similar Rrounds. 
lu tliat case, an action was commenced 
under sec. 15 of Act XIV of 1859. 
Sub'ijequently, criin'ual proceedings were 
instituted under sec. .'518 of Act XXV 
of 1861. The party In whose favo„r the 
Magistrate made his award contended In 
tlie Court which had seizin of the pos¬ 
sessory suit tl‘at its jurisdiction was 
ousted. This objection waseverruled and, 
in my opinion, the Court could nob have 
adopted any other course. Not only had 
tlie two Courts, criminal and civil, to 
determine the question of possession as 
It stood upon two different dates but the 
Civil Court was invited to withhold its 
hand by reason of an award made by the 
Criminal Court in a proceeding which had 
lieen Instituted subsequent to the oora- 
nieucemenb of the civil suit. Such a 
position as this is obviously untenable. 

The result, therefore, Is that this 'tule 
ought to be made absolute and the order 
of the Court below discharged with costs 
both hero and in the Court below. 

Ruh made abtolute. 

(y; 20 \V. H, la (187?>J 
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[CRIMINAL REVISI^NALJURISDigTION.] 

Rev. No. 198 1908. 

Ali MuLLii&and 
otters, Petitioners, 


• (ifilDT, J. 
WoOlfBOFFE, J. 
1908. 

20, March. 


The Empeiiob, Opposite 
• • Party. 


Criminal Proceduis Code {Act V of 1S9S), 
sec. 107—Order to precent a jpdrtij from 
taking a procession along a road — Procession, 
right to take. • 


A party insisting upon their sight to 
take a j^socession along a certain road 
to which another party objected cannot he 
hound down ifnder sec. 107, Cr. P. C., 
to keep the peace unless these is a findihg 
that the taking of the. psocessson along the 
particulai path is a wrongful act or that 
the psocessionists use themselves likely to 
commit a breach of the peace, or disturb 
the public trangiiillity.* * 


Per WooDROKFE, J.— When a party 
have the right to take a ps'ocession alonq 
a particular road they cannot be propiesly 
hound down because some one else pi oposes 
to interfere with that rigfit. The proper 
course in such a case is to bind doivn the 
Other party. 


This was a rule grafted on the 2l8t 
of Febi\iary 1908, against an order of 
Ba|}u N. C. GiAttak, J^ub-Jivisional Magis¬ 
trate of ninberia, dated the 14th of Feb¬ 
ruary 190^, directing the Petitioners 
under see 107, Cr. P. C, to execute a 
bond in Rs. 200 each to keep tlie peace 
for 7 days. 

The facts material to this report so 
far al they appear from the police-report 
were briefly these :— 

There was a Mohurrurn festival with 
Tajlas held by a sect Qf Musaimaus headed 
by one Firoze Ali of village Ghoradhaha. 
The party wanted to paea with their 


Tajia through a disputed passage which 
passed by the house and a musjid of one 
Jahander Rnksh, Honorary Magistrate and 
zemindar of the village, who had strong 
objections to their passing with festivity 
and drums from the religious point of 
view ef his own sect. 

The Mohurrurn party has not teen 
allowed to pass through the road, as 
there was a likoliliood of a breach of the 
peace. l'’rom enquiry it transpired that 
Mohurrurn party had passed in previous 
years ihrougli tlie same disputed road. 

There were other passages through 
tlie village whicli the party could use but 
iuspite of that rhe party did not want to 
lose the privilege of passing through the 
disputed road and insisted upon passing 
through that road. In order to prevent 
them from carrying the procession through 
that road the Sub divisional Magistrate 
on the police-report and without taking 
any evidence hound down t,ho Petitioners 
under sec. 107, Cr. P. C. The rule was 
issued to set aside the order under sec. 
107, Cr. P. C. 

Moidvi Khudaiui and .Saiu Monsnotha 

9 

Nath Mukerjee for the Petitioners. 

None for the’Opposite Party. 

The JuD(i.MicNT OF THE CouR'i' was as 
follows : - 

Geidt, j. — I am of opinion that the 
M igi.str.ile was not competent on the 
111 I eriuG befure him to bind down the 
Petitioners to keep the peace. The act 
which the Magistrate’s prbceedlngs were 
designed to prevent was the taking of 
the procession by a particular path. 
This is not en act which comes within 
the terms of sec. 107, Cr. P. C , as giving 
the Magistrate jurisdiction to call on the 
Petitioners to show cause why they 
should not be bound down to keep the 
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peace. The taking of a procession along 
a path is not by itself a breach of the 
peace, nor is it likely to disturb the 
peace, nor has it been shown in this case 
that the taking of the procession along 
the particular path was a wrongful act, 

For these reasons, I am of opinion 
that the Magistrate’s order is wrong and 
should be set aside and I agree in making 
the rule absolute. 

WooDROKFE, J.—The police-report 
shows that the Mohurrum parly lias in 
previous years passed through tiie land 
through which the applicants now claim 
to pass. If the road is a public road 
and one over which the applicants have 
a right to pass in procession, the fact 
that there are other passages through 
which they may pass does not affect that 
right, though it is to be here observed 
that it is claimed that this is the most 
convenient route to the Darga. If the 
Appellants have the right claimed it is 
obvious that they cannot be properly 
bound down because some one else pro¬ 
poses to interfere with that right. The 
proper course in such, a case is to bind 
down the other party. To put it at the 
lowest it has not been shown that the 
Appellants are not entitled to do what 
they- want to do. As I have said the 
alleged right has been exercised before 
and the Court has not negatived the 
right. All that has been said is that 
the Honorary Magistrate, Hafez Jahander 
Buksh, has an objection. This objection 
is stated to be not that the road is not 
a public road but his private property, 
but that he has a “ strong objection ” 
to the applicants “ passing with festivity 
and drums from his sect’s religious point 
of 4ibw.” It is obvious that if tbs 


applicants have t'he rigiit claimed they 
cannot be restrained from exercising ft 
because of 'the Honorary Magistrate’s 
religious objections if he really has any. 
He must like any one else tolerate 

i’ * 

the religious usages of bis neighbours. 
Nor am I satisfied on the materials 
before me that be could have any reli- 
gious scruple. The Honorary Magistrate 
is stated to be a Sunn) and the learned 
Counsel, who is well versed in these 
matters, tells us that the only sect whicli 
has ever objected to the Mohnfrum pro¬ 
cession are tlie Khayltes which sect Is 
now extinct. 1 cannot of course decide 
what the applicants’ rights are as against 
the Honorary Magistrate who 'Is not a 
party to the application and anything 
that 1 say does not affect him. I am, 
however, entitled t6 deal with the right 
claimed so far as the applicants before 
me arc concerned aqd so far as is'neces- 

k > 

sary for the purpose of this application. 
For that limited purpose and on the 
materials before me I may say that there 
is nothing whatever to show that the 
applicants have not got the rights they 
claim and so far as the materials before me 
go they would rather Indicate that they 
have such a right. 'But apart from this 
It must be aSirmaVively shown that the 
accused is about 'tq do a wrongful act. 
Of this there Is no evidence whatever. 
Or it must be shown that a party is 
likely to commit a breach of the peace 
or disturb public tranquillity. This has 
not been shown. The Sub-Inspector's 
report states that the party “ are willing 
to pass silently through the passage with 
their Tajia ” and that their object is that 
“ they do not want to lose the privilege 
of passing through the same disputed 
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In TBK’ cask of Arumuga Oovindan v. Venkata 
Subbkr reported ilt p. 82 of the current volume of 
Indian Law Reperts, Madras series, a Magistral 
holding an inquiry as to possession of land In a pro¬ 
ceeding under sec. 14.5, Cr. P. C., after issuing 
notices to the parties and recording tHelr statements 
directed a Subordinate Magistrate to record the 
evidence adduced by the parties and submit a report. 
On the evidence thus recorded and submitted 
by the Subordinate Magistrate, the Magistrate de¬ 
cided that one of the parties were entitled to be 
retained in possession. The ^question arose for 
the decision ,of the Hl^h Court of Madras whether 
the Magistrate acted within his* jurisdiction In de¬ 
ciding the question of possessioii on the evidence 
recorded by another Magistrate. * 


Under sko. 148, Cr. P. C,, a local inquiry in a 
proceeding under sec. 145, Cr. P. C., is allowable. 
But the Magistrate cannot decide the case under 
sec. 145, Cr. P. C., solely'on the report of the In¬ 
quiring Magistrate. The report of the Inquiring 
Magistrate may only be read as evidence in the 
case. But that does not absolve the Magistrate 
from his duties under sec. 145, cl. (4) to peruse 
the written statements of the parties, hear them, 
receive the evidence produced and consider the 
effect of such evidence, When an inquiry has been 
directed under see. 148, the Magistrate can only 


take into consideration the report of the inquiry in 
weighing the evidence produced before him by the 
parties to the proceeding. Their Lordships of the 
Madras High Court therefore held that the orders 
of the Magistrate were without jurisdiction and 
they were set aside. 


But we must notice herb that the whole fbo. 
ccedings under sec. 145 were not set aside. Only 
the final orders declaring one of the parties to be 
in possession were set aside and the Magistrate was 
directed to take the cases again on his file and dis¬ 
pose of them In accordance with law. This would 
seem to be the only proper order to be made under 
the law. Because In cl. (5), sec. 145 it- is laid down 
“ but subject to such cancellation, the order of the 
Magistrate under sub-sec. (1) shall be final." This 
shows that when once a proceeding under sec. 145, 
Cr. P. C,, has been instituted in accordance with 
law under sub-sec. (1), it can oniji be cancelled when 
It is proved that no dlsputp likely to cause a breach 
of the peace exists and on no other grounds. In 
some of the reported cases it has been held that 
when a Magistrate has decided a case under sec. 145 
in contravention of cl., (4)—the whole proceeding 
becomes bad apd ought to be set aside. We had 
occasion to remark {vide 9 C. W. N. oc.xIi) that the 
provisions of .sec. 145, Cr. P. C., do not warrant 
such a view. We are glad to notice that this deci¬ 
sion of the Madras High Court lends support to our 
views. 


THE LATE MR. J. T. WOODROFFE. 

It is with g/eat sorrow that we have to record 
the death of Mr. J. T. Woodroffe, who till lately 
represented in his person the dignity, learning. 
Independence, force of character and able advo¬ 
cacy for which the leaders of the Calcutta Bar 
have for a long time past been distinguished through¬ 
out India. He was an Irish Roman Cathollo who 
had in his early life distinguished himself asaaoholar 
of Trinity College, Dublin. He was not an elo¬ 
quent speaker but his mathematical training had 
taught him to study his subject, be It the facts of 
the case or the teuhuloalitles of the law, with an 
amount of patience and thoroughness that eventu¬ 
ally threw many a brilliant adversary Into the 

161 



olxll 


THE CALCUTTA WEEKLY NOTES. 


[VOL. XII. 


shade in forensic at the Bar. The brilliance 
of Sir Charles Paul’s addresses and the Ingenuity 
of Sir Griffith Eran’s argument would at times 
seem to carry every thing their own way, but Mr. 
Woodroffe like a powerful Indian wrestler would 
pound down his opponents’ oases by his mastery of 
facts and the solid weight of his arguments. Amongst 
all sections of the profession he enjoyed the reputa¬ 
tion of being the best advocate at the Bar and 
there Is no question that his success was unprece¬ 
dented. He did not however attain this position 
through any Influential backing or powerful patro¬ 
nage. With patient perseverence, plodding industry, 
superabundant self-possession and Celtic courage. 
Mr. Woodrofife had to fight every inch of the ground 
till he came to the fore. The Acting Chief Justice 
and the Advocate General have both alluded in 
appreciative terms to Mr. Woodroffe’s independence 
in advising Government and conducting cases ac¬ 
cording to his sense of fairness and the dictates 
of his conscience and surely the tribute paid to 
his memory from the Bench and the Bar Is well 
deserved. 

In 1899 Mr. Woodroffe was appointed Advocate- 
General and he filled this office according to the best 
traditions of the Bar till 1904. During this period ho 
was also appointed a member of the Governor- 
General’s Council. The circumstances under which 
he had to resign that office has now become a 
matter of history. The Hon’nie Advocate Genera! 
happened to differ from the policy of Lord Cnrzon 
and his Government in providing in the Lower 
Burma Courts Bill that the Chief Judge of the 
Burma Chief Court need not necessarily be a prac¬ 
tising barrister. Mr, Woodroffe In the interest of 
the commercial community and In deference to 
public opinion freely and ' fearlessly opposed this 
provision from his place In Council. Lord Curzon 
could never brook opposition and his notions of 
official loyalty were sorely outraged by this honest 
opposition of the Advocate-General in open Council. 
Mr. Woodroffe’s fortune had never depended on the 
favours'or frowns of Government and like, a self- 
respecting man he preferred to resign his seat in the 
Council rather than keep It at the cost of his inde¬ 
pendence. He retired from the Bar after forty- 
four years of hard work in April 190^, as the Chief 
Justice very appropriately said, with " honour,” 
“love,” “affection” and “troops of friends.” He 
was intensely religious and charitable In his pri¬ 
vate life and of him it might have been truly 
said that his left hand did not know what his right 
hand gave. The death of such a man even at the 
mature age of seventy cannot but be deeply deplored 
and It is with sincere grief that we convoy our heart¬ 
felt condolence to Mr. Justice Woodroffe and the 
other members of his family. 


SIR T. MDTHUSAMY IYER, 

A BiOGRAPHIOAL SkBTOH. 

The Mad^at L^w Tima publishes an account of 
the life of this great judge collected from a bio¬ 
graphical sketch l:{v a Bengalee author Mr. L. N. 
Ghose and other sources. The career ot this self- 
made man is' so very remarkable -that the lessons 
of his life will always be a source of inspiration to 
his own countrymen and of admiration to the outer 
world. We present below the bare outlines of the 
life of this great man which will surely prove in¬ 
teresting to our readers. 

Miithusamy was born of poor Brahmin parents In 
1832. HIs'father lost his eye-sight when he was only 
eight years of age and from this time his struggles 
in life commenced. Like many men who have made 
a mark in life he had a good mother who being 
conscious of the natural intelligence of the boy 
struggled to give him education art! find scope 
for bis talents. His early education and business 
training commenced as an assistant of a village 
accountant. At the age of 12 when his salary 
was fixed at 1 rupee Be was quite proud of it. Later 
on in life when he became a Higli Court Judge, he 
would often tell his friends ho\g he regarded the 
day when he brought to his mother a whole rupee, 
being his first earning for a whole" month, as the 
proudest moment of his life and how he felt that 
he was quite aft Ind'.pendent man on the high way 
to fame and fortune when hi., salary wa" raised to 
Rs. 3. 

The next lift in his career was due to the patron¬ 
age of the village Tahsildar. The Tahsildar had 
been butler of Sir Henry Montogomery and, as was 
not uncommon In the old days, for having faithfully 
discharged his duties as such was rewarded by being 
appointed a revenue officer. Two incidents chiefly 
brought young Muthuaamy to the prominent notice 
of the Tahsildar. One day the Tahsildar was very 
much upset by 'receiving a report of a breach in 
the embankment of an adjoining river when no clerk 
was available for attending to the matter. Young 
Muthusamy volunteered and In a short time sub¬ 
mitted a written report detailing the nature and 
extent of the breach and mentioning the nearest 
placer from which the materials would be available 
for repairing it. The Tahsildar was at first loatii 
to rely on the boy’s report but on verification by his 
head clerk, it turned out to be quite accurate. On 
another occasion a certain person had called on 
the Tahsildar to ascertain the arrears of rent due 
from him. He had lands In more than twenty villages. 
The Tahsildar was unable to ascertain the arrears 
as the clerk in charge was absent. Muthusamy, 
who was standing by, soon conveyed to him 
the information, which on verification turned out 
to be quite accurate. These Incidents raised Muthu- 
laniy in the estimation of the Tahsildar and he 
secured him an employment under Government 
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and at tha same time made arrangement for his 
education In the local primary school. The Tahsll- 
dar also commenced giving Bim* leesons in English 
himself ih bis leisure time *and th'e hoy made snob 
ivonderful progress, that the t’ahsildar first, sent 
him to a Mission School and next to, the Madras 
High School. At the latter place through the kind¬ 
ness of the Tahsildar’s patron Sir Henry Montgomery, 
Muthusaray found in Mr. Powell, the priucipaf of the 
High School, a warm hearted tutor and friend who 
greatly influenced his future life and career. 

At the close of his academic career f/uthusamy 
won a prize of Rs. 500 awarded by the .Council of 
Education for the best English essay*. Mr. Holloway, 
a distinguished Halleybury man and an eminent 
Madras Civilian who, with Sir Alexander Arbuthnot 
was the Secretary of the Council of Education, 
when awarding the prize of Rs. 500 remarked “ Mr. 
Mnthusamy was one of those whose intellectual 
attainments any counfry may be proud of.” 

Mr. Powell, fhe Prinotpal of the Madras High 
School, and Mr. Holloway influenced the cbarachsr 
and career of Muthusamy greatly, Mr. Powell, like 
the tutors of the English Universities, became a 
warm friend of Muthusamy and admitted him to 
terms of Intimate companionship in private life. 
Such Intimacy wiiti an warm heart«d Irishman gave 
Muthusamy an insight into the babit8,,cnstoms iind 
thoughts of Europeans and renfoved that vague 
and undet’wied horroB for them that often finds a 
place in the raindstof Indians who have never had 
an opportunity of, associating freely with themt 
In those days there were many cultured and large 
hearted Europeans in India who had a genuine 
desire for doing good to the people of this country 
and of raising them In the scale of nations and it 
is little to bo wondered that Muthusamy like his 
contemporaries on this side of India bad a genuine 
high regard for Englishmen. But. this honest ad¬ 
miration for them never made him sacrifice his self- 
respect or Independence before them. In their com¬ 
pany he was always frm and easy and was never 
known to oring’e before the powers that be. He had 
the bearing and manners^of a born gentleman and the 
eminence to which be rose was nif much due to this 
quality as to his Intellectuc^ attainments. 

After bis distinguished carreer as a student, he be¬ 
came a teacher and was translated to the office of a 
Record-keeper by Sir Henry Mentgomery. Sir Alex¬ 
ander Arbuthnot, however, brought him onjt of the 
record-room and .appointed him a Deputy Inspector 
of Schools on a salary of Rs. 150 a month. Mr. 
Holloway, who was a distinguished* member of the 
Judicial branch of the Indian Civil Service, felt that 
the talents of this Madrasi you^ will find, perhaps, 
greater scope in the judicial line than In any other 
branch of public service open to the Indiana and 
he got Muthusamy appointed as a District Munsif. 
While employed as a Munsif, the following account 
of an Inspeotion of his Court, published originally 


In the Madras Standard, Is enough to Bh(j|» how 
methodical and efficient he was In the discharge of 
his duties. The thoroughness with which he used 
to do his work as the village accountant’s assistant 
was manifest in every position of trust and respon* 
sibility that he occupied at the successive stages 
of bis distinguished carreer. 

“Mr. Beaucliamp, wiahing to inspect the office, resolved to 
take tlie Munsif by surprise. He went to Tranquebar without 
previous announcement; but Mr. Muthusamy hearing of his 
arrival saw him at hts lodgiiigs and contrary to the general 
dread among Muusifa, when District Judges go to their Courts 
for inspection, requested the Judge to grant him the favour 
of a searcliing inspection of his office, down to the keeping 
of diaries and of his sitting with him on the Bench to wit* 
ness how he conducted cases. The Judge attended the Court 
and was highly delighted with the excellent manner in which 
the Munsif conducted cases and kept the registers in the 
office. The Judge returned to Tanjoro and expressed it as 
his opinion that Muthusamy was one of those who was fitted 
to sit with him on the same Bench." 

After he had thus made bis mark la the judicial 
service, his services were always in great demand 
for various kinds of responsible work. Sir Charles 
Trevelyan requisitioned his services as a Deputy 
Collector for special work. He became a Sub-Judge 
in 1865. Three years after he became the Police 
Magistrate in Madras. Although he was very 
friendly with officials this never interfered with 
the fearless discliargft of his duties. The following 
instance taken from the Madras Mail Is enough to 
show how strong was the sense of duty in eminent 
Indians of the past generation. 

“ When he wa.s Police Magistr.ate, a native who had been 
thraihed by a Euiopcan, a Higli Court Judge, for an alleged 
trespass into tlie latter's premises, applied for a summons 
against that official fos assault. Mr, Muthusamy Iyer did 
not resort to the temporising procedure of issuing a notice to 
show cause, as it is called ; but immediately issued the sum¬ 
mons asked fur. His Senior Magistrate lirter on proposed at 
the trial not to insist on the appearance of the High Court 
Judge. But this Mr.* Muthusamy Iyer would uot accede to. 
The result was that the High Court Judge had to appear and 
was fined Rs. 3, for a breach of the law which he had to 
administer." • • 

The above Incident did not however seal his 
career. He was later on appointed as the third 
Judge of the Court of Small Causes in Madras. 
While stiil a Small Cause Court Judge he was Invited 
to the Imperial 'Assemblage at Delhi la 1877 and 
was presented' with a commemorative medal. In the 
following year he was madq a C. I. E. and was raised 
to the High Court Bench. 

He was the first Indian Judge of the Madras High 
Court and It must be said to his credit that very 
few Indian or European judges brought on the High 
Court Bench such a vast amount of varied experience, 
From the position of a village accountant’s assistant 
to that of a Munsif, a Deputy Collector, a Sub- 
Judge, a Presidency Police Magistrate and a Presi¬ 
dency Small Cause Court Judge, be had made 
himself thoroughly familiar with different kinds 
of work varying from that of a common clerk 
to that of a responsible judicial officers and It Is 
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little to be wondered that as a High Court Judge 
he moife than maintained tlie high reputation that 
his countrymen and contemporaries acquired on the 
Benches of other High Courts in India. For the 
volume and quality of work that he performed In 
the Madras High Court Bench he had, perhaps, no 
equal amongst his brother judges and It should be 
remembered that he had for his contemporaries on 
the Bench such men as Sir Charles Turner and Mr. 
Justice Holloway. It may no doubt be said of him 
that in spite of his vast erudition and thorough 
familiarity with the laws and customs of the Hindus 
be dl4 not always make himself bold to extricate 
the Hindu Law from the errors of uniform Interpre¬ 
tation to which it had been subjected owing to the 
Implicit faith of English judges In the early com¬ 
mentaries of Jones, Colebrook, Strange. But we 
must say that a zeal for Innovation in a judge does 
not always lead to the happiest of results. Perhaps, 
there has been no judge on the Bench of any of the 
Indian High Courts who has been so bold In breaking 
through the trammels of former decisions in matters 
of Hindu Law as the late Mr. Justice Dwarka Nath 
Mitter, the first Bengalee Judge of the Calcutta High 
Court. Notwithstanding his epoch-making decisions 
and his brilliant career on the Bench, one may ques¬ 
tion whether by his doctrine of “ spiritual benefit ” 
he did not forge for the Hindu Law a uniform and 
rather artificial groove of Interpretation which has 
brought In Its train consequences that would have 
surprised to-day even that eminent Judge him-self. 

Outside the Court, Sir Muthusamy Iyer always took 
great Interest In social, sanitary and educational 
matters. In eitra-judleial capacity Sir Muthusamy 
was the author of some veryyaluableminuies, amongst 
which the one on Malabar Marriage Bill must be 
assigned tlie first .place, His opinion on this as also 
in other matters was greatly valued by Government. 
His addresses as the Vice-Chancellor of the Madras 
University were greatly appreciated for their straight¬ 
forwardness, good advice, and noble sentiments. 
'Like every patriotic Hindu he had a high regard 
for his own religion. But like all cultured Hindus 
be drew his inspirations from the fountain head of 
its noble faith and philosophy and rejected the latter 
day excrescences of unmeaning superstition, blind¬ 
ing prejudices and extravagant fictions In which 
its resplendent truth had become enshrouded in its 
degenerate days. He did more than any body else 
in Madras to remove the racial and religious differ¬ 
ences which are so pronounced in the Western Presi¬ 
dency and which certainly la a source of weakness 
to the Hindu community all over India. Like all 
great minds he felt that unless those differences 
are minimised, the solidarity of the Hindus as a 
people could hardly be secured by other means. 

The climax of his official career was reached when 
in 189-2 wben^nlghthcod was conferred on him and 
be was appointed to officiate for the Chief .lustlce of 
the Madras High Court. His exemplary character, 


his intellectual capacity, bis wide sympathy, his 
kindliness of disposition, want of self-oonoelt, genial 
manners and hat^dsom^ presence and almost statu¬ 
esque features had made' him immensely popular 
amongst all section'! of the community and had 
secured a large circle of friends from amongst them. 
If it is not destined for any ohlldred of the Indian 
soil to rise from a log cabin to the Whlteliouse, the 
career of Sir Muthusamy Iyer certainly presents 
the nearest parraBel to the lives of those self-made 
and truly great men who always furnish a source 
of inspiration to the future generations and add 
materially to the self-respect of the nationality to 
which they belonged. 

THE DEATH OF MR. J. T. WOODKOFFE. 

Mention in Court 

At 11 A.M. ill the Court of tho Chief Justice, before a largo 
a-iscinbly, it w.ah announced that cable had been received that 
morning of the death of Mr. .1. T, IVoodroffe. 

Mr. S. P. iSiuha, Advocate-Geueral, add.’'e38ing their lord- 
ships said :— 

My Lord Chief Justic”, and Justice.s of this Court,—It is 
my painful duty on behalf of the Bar to annouiiee to your 
lordships the tieath of Mr. Jame.s Tiud.all VVoodrolIe, which 
occurred iu England yesterday. Mr. WoodrotFe was horn in 
1838, so that he h.iil just attained the age of 70 years, and 
we had hoped in this countiy that when he retired in 1901 
to his own country hs^voiild have been spared for many years 
more to enjoy the lest and peace wliich ho had amply earned 
by his arduous loijoursiin this country. He was educated in 
Trinity College, Uuhhn, where aftc- a most brilliant career, 
having obtaineil tlie University scholarship in Matliematics 
and tlie gold medal in Ethics and Logi , he graduated as a 
Bachelor of Arts iu 1858. In 1800 he was called to the Bar 
by the Hoiiouraljle Society of the Iiiuer Temple. In 1800 lie 
joined the late Supreme Court as an advocate of that court, 
and from 1860 down to tlie year 1904, with a break of a few 
years, during which he practised in the Privy Council, he 
worked as an advocate of this Court continuously. I can 
only say without any fear of contradiction that there has been 
no advocate iu this country who has commauded the confidence 
of his clients iu a more extraordinary degree than 
Mr. Woodrolfe did, uid if 1 may say so without impertinence 
It was well deserved. N'o counsel that wo have ever known 
gave more minute attention to ,all theodetails of a case than 
Mr. W'oodrofle di<l, and Jt is the common belief in this country 
that no advocate of this court lias been more successful than 
Mr, Woodrolle was on behalf of his clients. 

In 1892 he ollioiateil for .some tpne a.s Advocate-General of 
this court, and from 18619 to 1904 he was the Advocate-General. 
During that time he was in tho Supreme Council, and it was 
a matter of regret hotli to the members and the public at 
large that his service.s in that capacity could not be utilised 
tor a longer jieriod, liecause there Mr. Woodrolle displayed 
sterling indeijeudeuce, worthily maintaining the best traditions 
of the Bar, In him the Bar lost, when he retired—and the 
loss is felv much more heavily low—one of its best and 
higliBst examples, and wo desire to convKiy to your lordships 
and through your lordships to the members of his family and 
particularly to Mr Justice Woodrolle, whom we have the 
happiness to have on tho Bench here, our most sincere and 
heartfelt condolence on the death of Mr, Woodrolle. 

Dr. Rash Behary Ohrso said: My lords,—In the absence 
of Babu Ram Charan Mitter, I on behalf of the Vakils’ Bar 
lieg to associate myself with everything that has fallen from 
the learned Advocate-General. 

Babu Rally Nath Mitter said: My lords,—On behalf of 
the attorneys I beg to express our most siuoere condoleuce 
at the death of Mr, Woodrolle. 
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The Chirp Jostice. 

The Actiug Chief Justice said:—Mr. Advocate-General, 
Dr, Hash Behary Ghuse, Babu Kally Nayi Mitter, and Gentle¬ 
men, I beg en behalf of my collo(^gues and myself to express 
the very great regret we feel at the amnfuucemeut of the 
death of Mr.^ Woodroffo. The news oj the death of Mr. 
Woodroffe has excited in us a feeling of most painful surprise. 
We had not heard (< his illness and'it is a great shock to 
learu that ho is no more. When I joined this Court in 
1888 Mr. Woodroffo was then in the zenith of his prac¬ 
tice and in the full vigour of mind and body. He had (riany 
able contemporaies at the Bar,—Sir Charles Paul, Sir 
Griffith Evans, and Mr. Pugh and others. They have all 
passed away and now we have to deploro the dead; of Mr. 
VCoodroife, I cannot quite follow you in your account of the 
earlier career of Mr. Woodroffo, but I remember some parti¬ 
culars of his earlier career which ra.iy have been*forgottcn. 
I think few know that ho was at cue time the Chief Judge of 
the Small Cause Court, and his jbijiiies fir.-it attracted notice 
in the great rent case, when he • was) invited by Sir Barnes 
Peacock to plead the cause of the zemindars He ilid so with 
conspicuous ability. It was a difficult task to fulfil, because in 
that case there were fourteen Judges against him, but he 
satisfied the zemindars so, well that after the conclusion of 
the case they, quite ujisolicitcd l;y him, sent him a hand.some 
honorarium. Another case in which, I remember, Mr. 
Woodroffe took a conspicuous part was the prosecution of one 
of the former Commh3ioner.s of Police, ^lr Stenart Hogg—fo? 
■some offence under the Municiind Act—in whitji ho horrified 
the Police witnesses by examining them a.s to tlie doings of 
the prisoner Hogg. • 

Mr, AVoodrolfe’s abilities neie undoulilocl. The great 
features of his cliara#tcr as an advocati; were, I think, the 
industry which he sliowed, the persistency with which he 
[ileaded his clients' cause, and the iiulepeiideik'C of chanlc- 
tcr he disidayed, He ahiays knew the minutest fact.s of his 
case. He wa^ never at iniiss .as to iletails. We never touinl 
him at fault This ^’as not duo to the promptings ot his 
juniors, hut because ho closely studied his brief and minutely 
questioned the gcntleiflen who tame to in.struct him. As» 
regards his persistency he used to pre.ss ca.sea which seemed to 
he hoi)ele.s3. He was like the liiilish Army, which never 
knows when it is beaten. He often won c.iscs^at the very jiost 
as it weie. As to his independence of character it is well 
known. Ho was Advocatc.General, hut Ins views were often 
against Government, though he pleaded for them strenuously. 

I think it would be out ot place to say anything as to his 
private character, but I may say without offence that he was a 
sincere Christian and a truly religious man,'and that he was a 
free and generous giver, for <dl charitable and religious pur¬ 
poses. I, fully agree with you, Mr. .Vclvocate-Oeiieral, in 
your expiressions of sympathy ^ith the’family, especially with 
our valued colleague Mr. .lusticc M'oodroft’c. Geiilcmeu, Mr. 
Woodroffe has departed this life with .vll that Shakespeare 
has told us should nccoinVaiiy "ge, iiaiaely, " honour, love, 
affcctiou, troops of friends," * 


CURRENT INDIAN OASES. 

Etakkott Manjiou Kum'a Son Moyan v. Etakkoti' 
KoTHAif’a DADSHTBB Pathukutti, I. L. R. 31 Mad. 1. 
Oath$ Act, secs. 11,12. 

There was an agreement that Defendant would be 
bound by Plaintiff’s oath and that if Plaintiff failed to 
take the oath the suit would be dismissed: Plaintiff 
declined to take oath ; held that the suit ought to 
have been proceeded with and that the order for 
dismissal was bad. 


Sabala V Kausala, I. L R. 31 Mad. 5. Limita¬ 
tion Act, Sch. II, Art. 11—G. P. C., sec. 278. 

Art. 11, Sch. II of the Limitation Act is not ap¬ 
plicable to an order dismissing a claim under sec, 
278, C. P. C., for default. 


Ranoahami V. Annamalai, I. L, R, 31 Mad. 7. 
Transfer of Property Act, sec. 78—Negligence. 

What amounts to gross negligence under sec. 78 
of the Transfer of Property. Aot is to be determined 
according to the circumstances of each pariioular 
case. The failure on the part of the first mortgagee 
to obtain the title deeds did not under the oirosim- 
stances of the case amount to gross negligence so 
as to postpone his mortgage to that of the second 
mortgagee. 


Vknkatbswara V. The Secretary of State, I. L. 
R 31 Mad. 12 Endowment—Civil Court — Jurisdic¬ 
tion. 

A Civil Court has jurisdiction to entertain a suit 
to set aside a Government order which Imposed the full 
assessment on certain lands in Plaintiff’s possession 
which, he alleged, were granted to his ancestors as an 
endowment. 


Ramaswa.mi ti. SuNDARA, I. L. R 31 Mad. 28. 
Decree of Appellate Couit a'firminj pst Court’s 
decree,—Efect in enlarging time' granted by first 
Court. 

Where a certain time is allowed by a Court to do 
a particular act from the date of the decree, the 
party does not get an extension of time by virtue of 
the decree of the Appellate Court when the Appel¬ 
late Court simply affirms the decree of the ffrat 
Couit. . . 


JlVARATHNAM D. Skini\asa, I. L. R. 31 Mad. 33 
Assignee gf a decree — Equity—Execution. • 

A property which could not be sold at the instance 
of a decree-holder in view of sec. 99 of the Transfer 
of Property Act cannot also be sold at the instance 
of the assignee cf the decree. 


IvAouAVAN V. Alamblu, 1. L. R 31 Mad. 35. In¬ 
come ta.c—Contract, secs. 69, 70. 

Where a money is paid for income tax by a person 
assessed, he on payment of the same cannot recover 
the same from person who is alleged to be the party 
really liable to pay. 


Kolintavita Mama v. Kolintavita Haji, I. L. R. 
31 Mad. 37. C. P. C, sec. 2U- 
A claim by an auotlon-purohaser for damages for 
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Injury alleged to have been committed by the judg¬ 
ment-debtor and other persons not parties to the suit 
after confirmation of sale and before delivery of pos¬ 
session is not maintainable under sec. 244, C. P. C. 


The Sessions Judge of Manoaloke v, Mallinqa, 
I. L. R, 31 Mad. 40. C. Cr. P., secs. SS7, 288. 

The phrase " committing Magistrate ” In secs. 2»7' 
288, C. Cr. P., is merely a compendious way' of re" 
ferring to the Magistrate or Magistrates who hold 
the preliminary enquiry on which the committal is 
mado. 


Kbistna e. Krishna, I. L. R. 31 Mad, 43. C. Cr. 
P,, sec. 195. 

No sanction was considered to be necessary for 
complaint made under secs. 323 and 355, I. P. C., 
for an assault committed when the agent of a decree- 
holder accompanied by an Amin went to execute a 
decree. 


Venkata Sdbuiar v. Govinda Rajulu, I. L. R. 31 
Mad. 45. Evidence Act, secs. 91, 92. 

There is nothing in sec. 91 or 92 of the Indian 
Evidence Act which is inconsistent with the follow¬ 
ing rule of English'law :— 

In an action on a written contract between Plain¬ 
tiff and B oral evidence is admissible, on behalf of 
the Plaintiff, to show that the contract was in fact, 
though not in form, made by B, as agent of the 
Defendant, for the evidence tends not to discharge 
B, but to charge the dormant principal, Wilson v. 
Hart, 7 Taunt 295, and it is admissible although B 
named his principal at the time he entered into the 
contract {Colder v, Dobell L. R. 6 C. P, 486, Ex. 
Ch. 18), 


Srimath Daivasikamani V. Noor Mahomed, I. L. 
R. 31 Mad. 47. Head of Mu{t — Debt—Decree 
against successor, 

A decree in respect of debts properly incurred by 
the bead of a mutt may' be passed against his suc¬ 
cessor. 


CoPALA V. Ramasami, I. L. R. 31 Mad. 49. C. P. 
C., secs. 684, 591, 523, 629. 

bee. 684 or sec. 591, C. P. C., does not control 
sec. 629, C P. C. so as to confer a right of appeal 
in a case wl^Ml the appeal is not bas^d on one of 
the objections mentioned in sec. 629, C. P. C. 


JoU0 of 

CALCUTTA HIGH COURT. 

Heoent decisions not yet reported. 

(Tho ImportaQt oaaea o b« fully reported hereafter. 

Criminal Rsvisional Jurisdiciton. Before Rampini 
and SHARFtpniN, JJ. Criminal Revision No. 
255 OF 1908. RAM CHANDRA HALDER, 
Petitioner v. THE EMPEROR, Opposite Party. 
28th April 1908. 

Criminal- Procedure Code, sec. 101—Binding down 
a person with his consent, without taking evidence, 
illegality of. 

It appears that there was a dispute between the 
Petitioner and some other pe.*8on8 regarding their 
rights to a certain plots of Ijind and the Magistrate 
drew up a proceeding under sec. 1Q7, Cr. P. C., for 
binding down the parties. The Petitioner appeared 
before the Magistrate and put in a petition In which 
be stated l^hat he was-a poor man and he could 
hardly expect any benefit by contesting the case, 
so a recognizance bond for a small amount should be 
taken from him. 

On this the iflagistrate recorded the following 
order, without tiding any evidence in the ease. 

‘ xiccused Ram Chandra Howladar agrees to be 
bound down. He will execute a bond for Rs. 100 
with one surety for Rs. 50 to keep the peace for 
one year. In default, he will undergo one year’s 
simple imprisonment, 

(Sd). J, K. Ghose. 

• D. M.” 

Against this order an appeal was preferred to the 
Additional Magistrate who declined to interfere and 
tho appeal was dismissed. 

This rule was obtained to set aside the order 
binding down the Petitioner on„ the grounds t'nier 
alia that the Magistrate’s order was bad because 
there was no fiud|ng as to any apprehension of the 
breach of the peace and because the said order was 
passed without taking any ev’idence. 

Their Lordships observed 

The order complained of is one binding down the 
Petitioner under sec. 107, Cr. P. C. “ When the pro¬ 
ceedings were instituted against the Petitioner he 
appeared and, as the Magistrate records, agreed to 
be bound down. He said he was a poor man and 
he had very little expectation of getting any benefit 
by fighting the case. He therefore agreed to be 
bound do'wu. . ‘. 

It appears to us that the proceeding of the Magis¬ 
trate was illegal, because no evidence was taken. 
There was no evidence to show that the Petitioner 
was about to break the peace. It is true that the 
Petitioner agreed to be bound down. But that does 
not make him guilty, The proceeding under sec, 
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107, Cr. P. C. is a precautionary measure and not a 
trial for an offence and In such a proceeding no one 
should be bound down unless it js shown that he is 
about to coqjimit a breach of the peijcc.* VVa there¬ 
fore make the rule absolute. 

* 

Mr. ifw 2 ’*with Bahv, Monmotha Nath Mnkerjet 
for the Petitioner. • 

No one for the Opposite Party. 

Rult viade absolute,' 


Civil AppBLLa^B Jurisdiction. Before CfoiE and 
Doss, JJ. Appeals prom remand order Nos. 
32 and 119 OP 1907. SALIM'SAi^H and 
OBS, Defendants, Appellants v. NAZKR KHAN, 
Plaintiff, Respondent. May 1908, 

Civil Procedure Code {Act XIV of 1SS2), sec. 562 
— Remand—Preltmtnaiy point—Suit for damages 
to csops—Title to law if must be proved. 

Plaintiff broiight^the suit £or recovery of damages 
on the ground that he grew the crops on certain 
lands and the Defendants took awaj* the crops. The’ 
defence was that the land belonged to .them and 
they raised the crops and took the same. The Brst 
Court held that the Plaintiff had failed to prove 
that the land was his, and he grew the crops. O.i 
appeal the Subordinate Judge was’of opinion that 
as the Plaintiff grew the crops and ,the‘Defendant* 
took away the same, and,the Plaintiff was entitled to 
a decree even If the Plaintiff had failed to prove his 
title to the land and remanded the case to the first 
Court under sec. 562 Uor ascertaining tlio amount 
of damages. Against this order of remand the De¬ 
fendants appealed to the High Court and it was con¬ 
tended (1) that without proof of title *to the laud 
the Plaintiff was not entitled to damages (2) the order 
of remand under sec. 562, C. P. C., was bad as the 
decision of the first Court was not on a preliminary 
point and the evidence on all the points’was recorded 
by the first Court. Their Lordships desired to be 
satisfied first as to whettier a second syipeal lies in this 
case hRvln*g regarej to sec 58*6, C. P. C, and their 
attention having been drawn to I. L R. 10 C.il. 523, 

I L. R. 3 All 18 and I, Lf R, 7 Bom. '292 heard tlie 
appeal on tite merits. As regariis the first ground of 
appeal the Rsspondont’s vakil referred to the case in 
I. L. R 21 Cal. p. 214 and as to the second point to 

1. L R. 16 Mad, 207, I L. R. 27 All 691, 

Ileld—lti was not necessary for the Plaintiff to 
prove his title to the land In a suit for damages for 
crops and he can Succeed ou proof that he grew 
the same. The remand under sec 562, C P. C., 

was good as the dsclslon of the first Cdurt was on 

preliminary point inasmuch as the relief the Plain¬ 
tiff claimed depend upon two pokits (1) whether 
he was entitled to the crops (2) what Is the value of 
the crops and it was not unreasonable to hold the 
decision on the first question was a decision on a pre¬ 
liminary point. 


I. L. R. 16 Mad. 207, I. L. R. 27 All. 691 followed. 

Babu Khetra Mohan Sen for the Appellant. * 

Babu Ram Chandra Mazumdar for the Respon 
dent. 

A. T, M. Appeal dismissed. 

Civil Appellate Jurisdiction. Before Rampini and 
Sharfuddin, JJ. Appeal from Appellate 
Decree No. 1452 of 1906, HANSRAJ ROY, 
Defendant 2nd Party, Appellant v. BECHIT 
LAL PICHIT LAL MISSER and others, Resptm 
dents. 20th May 1908. 

Mortgage of moveable property^ if valid — Decree, 
form of. 

The Plaintiff sued upon a mortgage bond in which 
certain moveable as well as Immoveable properties 
were hypothecated. The Court of Appeal below 
gave the Plainriff a decree and the Defendant No. 2 
who was the purchaser of the moveable property, 
appealed to the High Court and contended (1) that 
the mortgage of cattle was invalid, and (2) that 
supposing that the cattle were not mortgaged, the 
Plaintiff In order to succeed must show that the 
cattle In the possession of the Appellant were the 
same as were mortgaged 

There was nothing In the record to show that the 
cattle in possession of Defendant No, 2 were differ- 
rent from the cattle mortgaged. The cattle mort¬ 
gaged were 13 in niimbi’r; there was no finding 
that there were births and deaths,* The mortgagor 
.never purchased any new cattle after the mortgage. 

That the mortgage of moveable property 
was valid Sri^h Chandta Roy v, Mungii Bewa 
(9 C, W. N, 14) followed. 

A decree giving the Defendant power to redeem 
the cattle If he chose was valid. 

Babu Joy Copal Ghosa for the Appellant. 

Bahus Jogeeh CHunder Roy and Khetra Mohun Sen 
for the Respondents. 

A. T. M. Appeal dismissed, * 

Civil Appellate Jiiri.sdictio.n. Before Brett, J. 
Appeals from Appellate Decree Nos. 420 and 
489 OF 1906 .SCJAI'DDIN CHOWDHURY, 
D'ffcndanr, Appellant v. JADU NATH SHAHA, 
Plaintiff, Respondent, 2l8r, May 1908. 

Buuleii of p\oof—Biahmollur land—Additional 
rent for additionul land — Bengal Tenancy Act {fill 
of 1SS5), see. 36. 

The apfieal arose out of a suit brought by the 
Plaintiff’ to have the rent fixed and to realise the 
additional rent on the land in possession of the 
Defendant in excess of that for which he was paying 
rent. The suit was brought to have the rent fixed 
at a fair and reasonable rate. The Defendant took 
settlement of a holding of 5 bighas at a rent of 
5 rupees per annum. The Defendant was found by 
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both the CourtB to be in possession of 42 bighas, 
that'is to say, of 37 bighas in excess of the 5 bighas 
for which he was paying. In order to ascertain 
what would be the fair and reasonable rent of the 
land held by the Defendant a commission was Issued 
to a revenue ofScer, and local enquiry was made and 
evidence taken, and the result of that investigation 
was that the revenue officer reported that a rent of 
one rupee per bigha was fair and reasonable for all 
land held by the Defendant, The Defendant, how¬ 
ever, when admitting that he held those 42 bighas 
land alleged that he held 22 of them as “ tenant 
uqder a brahmotturdar Nil Ratan Bhattacharjee to 
whom he had been paying rent." The Court of first 
instance came to the conclusion that the Defendant 
held as tenant under the brahvwtlw dar 17 bighas 8 
cottahs of land and that for so much of the land 
In suit the Plaintiff was not entitled to recover rent 
at the rate fixed by the revenue officer. The Munsif 
therefore gave the Plaintiff a decree for recovery of 
rent for 24 bighas 14| cottahs of the land in suit. 
He also decided that the Defendant would pay the 
enhanced rent beginning with 8 annas in 1308 and 
ending in the full rate In 1312. On appeal the 
lower Appellate Court set aside the judgment of 
the Court of first instance and gave the Plaintiff a 
decree for rent at the rate assessed by the revenue 
officer for all the land claimed on appeal to the High 
Court, 

Ueld —That the onus lay on the Defendant to 
prove that a certain portion of the land was laud 
for which he was paying rent to the bi'ahrnottuidar. 

Bach'iram Mondal v, Ferny Mohun Banetjee (I, 
L. R. 9 Cal, 813) distinguished. 

The provisions of sec. 3C of the Bengal Tenancy 
Act do not apply to the case as the Defendant had 
been for some years in possession of those lands 
without paying any rent at all, 

Babu Harendra Naiayan Mitier for the Appellant. 
Babu$ Nilmadhuh Bosu and Mohini Mohun Chuc 
ktxb'My for the Respondent. 

A. T. M. Ayftal dimmed. 

Civil Appellate Jubisdiction, Before Caspebsz and 
Sharfuddin, JJ. Appeal FPOM Order No. 312 
OF 1906. MOHARAJ BEJOY CHAND MOllA- 
TAB BAHADUR, Appellants, LAKHINARAIN 
CHOWDHRY AND OTUKR.S, Respondents. 28th 
May 1908. 

Metne p>ofits--Apportionment between two w) 0 )ig- 
doers — Principle. 

The Plaintiff was a tenant of some jungle under 
the Burdwan Raj. The Moharajah brought a suit 
for rent of this jungle against another person and 
obtained ^ decree and and in execution brought the 
jungle muself and settled the same with Defendant 
2ud party. Plaintiff brought a suit for recovery of 
' and for mesne profits agalsnt the Moharajah 


and Defendant 2nd party and obtained a decree 
against both the Defendants. In execution be took 
delivery of possession and prayed for ascertainment 
of mesne profits and the mesne profits were assessed 
at Rs. 632 and both the Moharajah and his tenant 
Defendant 2nd party were made jointly liable for 
the same. In the execution case the^ Moharajah 
prayed for the apportionment of mesne profits bet¬ 
ween him and the Defendant 2nd party which both 
the Courts below refused to do, On second appeal 
to High Court, ■ 

The mesne profits should be apportioned 
between the Moharajah and Defendant 2nd party, 
the Moharajal' being liable to the extent of the rent 
payable to him by De'^endant 2nd party who will 
bo liable for the r-st. That both of them will 
however be jointly liable to the Plaintiff who will 
in the first place execute his decree against the 
judgment-debtors according to their respective liabi¬ 
lity but failing to realize the.amount from Defendant 
2nd party the Mohara.jah shall, have to pay the 
whole amount to the Plaintiff, 6 W R. 113 and 230, 
*12 W. R. 104 referred to. 

Bobus Bnsanta Kumar Bose and Skoroski Char an 
Mitra for the Appellant. 

Babu Khetra Mohan Sen for tho Plaintiff. 

Babu Jotindra Nath Chose for Babu Sashi Sekhar 
Bose for the Defendant 2nd party. 

A. T. M, - Decree modified. 

ijigh (Couvt (Notice. 

Tut: following Rule made by the High Court of Judt- 
caturo at Foi t William in Bengal i.s publi.shcd for general 
infoinuitioii. 

By order of the High Court, 

A. P. Muddiman, 
Registrar. 

(Civil; AI'I'KLLAiE .iCIltSDICTION.) 

It IS ordered that the following proviso he added to 
Rule 1, Part II, Chapter X, page. 67 of “Tho Rules of 
tho High Court, Calcutta, Appellate Side," published in 
I’art I, pages to 1583 of the Calc^utta Gazette of the 
19th November 1902 

I’rovidcd that, in every appeal from an interlocutory 
order made iii thr course of a .suit and coming under cl. 
(24), sec. .588 of the Code of Civil Procedure, the Depiit} 
Registrar shall only call for from the lower Court copies 
of the plaint, of the written statemoutH, if any, of tlie 
ordei-slieet, and of the papers directly relating to the 
interlocutory proceeding under appeal, Tho parties to 
the appeal will, however, be at liberty to apply to the 
Court for a special order for the transmission of any 
other papers or copies thereof. 

. Calcutta Gazelle, 1908, Fart I, p. 1051. 

The 22nd May 1908. 
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coad and therefore the; Save stopped 
jgassing with their Tajia pending ygur 
(that Is the Magistrate’s) order on the 
subject,” Further the police-report says 
that there Is a likelihood of breach of 
the peace between the Mohurrum party 
and ^the Honorary Magistrate.* . It re¬ 
quires at least two opposing parties to 
cause a breach of the peace* and there 
can be none unless ihe Honorary Magls- 
trate helps to create If. Ilia intervention 
would not be justified unless the pro- 
posed action^of the applicants threatened 
his leg*l rights# Whether he has any 
has not been shown.^ The Magistrate 
says that the acqnsed admitted their lia¬ 
bility to be bound down. What, however, 
happened was this—that the Magis¬ 
trate ordered them to Iso detained and 
In order to release th^mselwes the ap- 
glicants puV in a petition in whicli tliey 
stated (fi) that they had not committed 
a breach of the peace, (h) that there 
was no likelihood of their breaking the 
peace and (c) that they woujd not carry 
the Tajias through the road in (luestiou. 

1 do not think that this petition even 
If it was voluntarily made (which I 
greatly doubt) was sufficient, under cir¬ 
cumstances stated, to gnpport the order 
before the making of .which admittedly 
no evidence jvas taken, .Tajias ought to 
be carried on the If^h day after the 
Mohurrum and both that period and that 
of the Magistrate’s order have passed, 
The Tajias may however, it Is stated, 
be carried up to the 40th day and it 
is represented to us that any application 
which might be made to the Police In 
respect of the proposed procession would 
not be listened to aS long as the Magis¬ 
trate’s order remains nnreversed. I 


TOf) 

would therefore reverse that order and 
make the rule absolute. 

B. C. Jtule made absolute, 

[ORDINARY ORIGINAL CIVIL 
JURISDICTION.] 

Suit No. 46.3 of 190G. 

Fletcher, J, ' 

1908. A. J. King 

Heard, v, 

V 

28, January. The Secrktart of State 
Judgment, for India. 

4, February., 

Ju7'isdict{on, vaivrr of—High Cowt, Letters 
Patent, 1SG5, cl. 13--Leave under—Step in 
the action, a icaiver of plea in bar to jurisdic¬ 
tion — Pou’ar of Registrar to grant leave — 
X'ltra vires. 

The Registrar of the High Court has 
no power to grant leave to institute a suit 
under cl. 12 of the Letters Patent of 1S66, 
and his action in so doing is ultra ^res. 

Lalitkssur Sing v. Maharajah Sir 
IIajik.ssur Sing Bahadur (1) followed. 

Theieisno distinction between a case 
wheie no leave hhs been granted aud a 
case where leave has been granted by a 
person 7,ot entitled to grant the same. 

The objection that the leave was granted 
by the Registrar or Master is one which 
can be waived by the Defendant by talcing 
any step tn the proceedings before applying 
to have the action Vtsmissed. 

Moore r. Gamgek (2) and In be Jones 
V. James (3) followed. 

This suit was Instituted to recover 
damages for wrongful dismissal of the 

(1) 11 C. W. N. 849.: s. c. I. L. B. 

Cal. 619 (1907). 

(2) 25 Q. B. D. 244 (U90). 

(3) 19 L. J. (Q. B.) 267 (1890). 

89 
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Plaintiff from service. The Defendant 
appeared, filed hie written statement in 
due course, and applied for the issue 
of a commission to examine certain wit¬ 
nesses. While this application for the 
commission was pending, a question was 
raised as to whether the suit was validly 
pending before the Court, having regard 
to the fact that the Plaintiff in the 
plaint stated that a portion of his cause 
of action arose outside the local limits of 
the Ordinary Original Civil Jurisdiction 
of the Court, and having regard to the 
fact that leave under cl. 12 of the Letters 
Patent 1865, that was necessary for the 
institution of the suit in this Court was 
obtained from the Registrar, acting as 
the Master. The application for the 
issue of the commission stood over pend¬ 
ing the decision' of the question of 
jurisdiction. It being pointed out by 
the Court (Fletcher, J.) as a point of law 
as to whether the question of want of 
jurisdiction, the leave having been ob¬ 
tained from the Registrar or Master not 
authorised to grant it, could, by the 
Defebdant’s action in the suit, be waived, 
the argument was principally {lirected to 
this part of the question. 

TAe Standing Counttl (Mr. S.^P, Sinha, 
with him the Advocate-General, Mr, P, 
O'Kinealy) appeared for the Defendant 
and submitted that the Defendant could 
not waive the piea, that -waiver of the 
plea could not give the Court jurisdiction, 
that pleas In bar with regard to irregu¬ 
larities could be V, alved but not that 
of want of jurisdiction and that, as a 
matter of fact, in tlie present case the 
Defendant had done nothing to preclude 
him from taking the objection that, 
Imp^er leave having been obtained the 


<■- , . 

suit was wifCngiy pending before this- 
Court, He oMeA,^Rampurtab Samruthroff^^ 
V. Premtukk Chandmal (4), Ledgard v. 
Bull (5), Gurdeo Sing v. Chandrikah 
Sing^ (6). 

Cases collected in Mr. O’Klnealy’s edl. 
tlon of .the Code of Civil Procedure (6th 
edn.) at p. 98; Annual Practice (1908) 
0. 70, r. .1, Vol. 1, p. 1012; Keate y. 
Phillips <7). 

Mr. L. P. E. Pugh (with him Mr. f, 
Thornhill) appeared for the Plaintiff and 
submitted that the plea could be waived 
by the Defendant. He. cited, Rry v. 
Moore (8), Doya Narain Ttwary v. The 

I# 

Secretary State for India (9), In the 
matter of the Ship “ Fannie Skalfield 
(10).'* 

Cur. adv. vult. . 

The JODOMENT OF THE COHET Was a^ 
follows:— , 

‘ Fletcher, J.—The present application 
comes before me in a somewhat unusual 
manner. ^ 

This suit is brought by the Plaintiff to 
recover damages for wrongful dismissal. 
The Plaintiff in bis plaint alleges that bis 
cause of action arises in part in Calcutta 
and prays for leave under cl. l2 of the 
Letters Patent institute this suit. 
Leave to institute this suit jwas granted 
by the Master. ‘The Defendant duly 
filed bis written statement and applied to 
the Court for a commission to examine 
certain witnesses. Upon this application 

(4) I. L. R. If. Bom 93 at p. 98 \ 1890). 

(6) L. R. 13 I. A. 184 (1886). 

(6) 6 C. t .1. 611 (1007). 

(7) (1878) W. R 186. 

(8) 28 Q. B D, 895 (1880). 

(9. I. L R. 14 Cal. 256 (1886.. 

(10) I. I,. R. 17 Cal. 887 (1889) 
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isoming on for hearing bQfofe Woodroffe, 
J., he directed the matter to be set down 
for argument as to whether or not the 
suit is validly pending In this Court, 
having regard to the fact that leave to 
Institute the suit was. obtained from the 
Master. Now, it has been desided by a 
Special Bench in this Court in the case 

of Lalitetvoar Singh v. ‘Maharajah Sir 

» 

Batneshtoar Singh ffahadur (1) that the 
granting of leave utlder cl. 12 of the 
Letters Patent being a Judicial Act cannot 
be delegated to the Registrar or Master 
and that the rales of the High Court, in 
so far as they authorise the Registrar or 
Master to grant such leave, are ultra 
vires. 

But neither in that case nor In the 
present* case, until I pointed out the 
question to counsel, was^it argued whether 
^he objection that the leave was granted 
by tbei Registrar or Master is one which 
can be waived. If the objection is one* 
that cannot be waived, the matter is one 
of far reaching consequenofs. It means 
that in every case where the suit has 
proceeded even to judgment, the Defend¬ 
ant can turn round and say that the 
whole proceedings are a nullity. For- 
tunately, in m^ oplnipn, this is not the 
result. The case is, I.thlnk, covered by 
the authority of Moore^ v. Oamgee (2) 
which though not inferred to in the 
argument befo/e me is not distinguish¬ 
able from the present case. In that case, 
there was an application by the Defend¬ 
ant for a prohibition directed to the Judge 
of thO' County Court of Surrey to pro¬ 
hibit the proceedings in an action by 

(1) 11 0, W. 640 : 8. 0. I. L. R. 34 
CaL 610 (1007). 

(A) 26 Q. B. D. 2ii (1800). 


the Plaintiffs against the Defendant in 
that Court. 

By the County Courts Act, 1888 (51 
and 52 Viet. o. 43) sec. 74, it is provided 
that—“ every action or mattejr may be 
commenced in the Court within the dis¬ 
trict of which the Defendant or one of 
the Defendants shall dwell or carry on 
bis business at the time of oommencing 
the action or matter or it may be com¬ 
menced by leave of the Judge or Regis¬ 
trar in the Court within the district of 
which the Defendant or one of the De¬ 
fendants dwelt or carried on business at 
any time within the six calendar months 
next before the time of commencement 
or with the like leave in the Court in 
the district of which the cause of action 
or claim wholly or in part arose.” 

At the hearing of 'that action, on the 
second day, the solicitor for the Defendant 
took the objection that the Court had 
no jurisdiction to entertain the action 
on the ground that the Defendant did 
not dwell or carry on. bis business within 
the district of the Court at the time of 
the commencement of the action and no 
leave had ^ been obtained to bring the 
action in that Court. The County Court 
Judge held that the Defendant by ap- 
pearing and contesting the action bad 
waived the objection and proceeded with 
the hearing. The Defendant accordingly 
applied to a l/ivlslonal Court of the 
Queen's Bench Division (Cave and A. L. 
Smith, JJ.) for a prohibition to prohibit 
the proceedings in that action. Now, 
pausing here for a moment, It will be 
noticed that sec. 74 of the County Courts 
Act Is very similar to cl. 12 of the 
Letters Patent. Doubtless, in oases under 
sec. 74 of the County Courts Act, leave 
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may bo granted by the Judge or the 
Registrar, whereas uuder cl. 12 of the 
Letters Patent leave must be granted 
by a Judge. But in Moore v, Oamgee 
(2) no leave at all had been granted and 
there can be no distinction between the 
oase where no leave at all has been 
granted and a case where leave had been 
granted by a person not authorised to 
grant leave. 

The judgment of the Court in Mooie 
V. Gamgee (2) refusing the application 
for a prohibition was delivered by Cave, 
J., who, in the course of his judgment, 
made the following pertinent remarks :— 

" There are two senses in which it 
may be said there is no jurisdiction to 
entertain an action—first, where under no 
circumstances can the Court entertain 
the particular kind of action as in cases 
within sec. 56 of the Act—that is libel 
slander,^ seduction or breach of promise 
of marriage; secondly, there are the cases 
provided for by sec. 71 where, under 
certain circumstances, leave can be given 
to bring an action which the Court could 
not otherwise entertain ; in these cases 
there is no want of jurl^sdtction over the 
subject-matter of the action but leave 
is required in the particular case, before 
the Court can entertain the action and 
it is-an objection which may betaken 
to the hearing of the action that the 
Defendant does not dweK or carry on his 
business within the jurlsdictfon and leave 
has not been obtained. In the present 
case, the plaint was issued and the case 
was heard and partly decided before the 
objection was taken. There is always 
some difiicuUy in drawing an analogy 
between proceedings in the High Court 

i2\ 25 <2. 13. D.|244 ut i 216 (18D0). 


and proceedings in the County Court 
because the High Court has jurisdiction 
by the common law whereas the juris¬ 
diction of the County Court is entirely 
oreatpd by statute but there is some 
analogy betwoep such a case as the 
present and a case in the High. Court 
where it is sought to serve a writ on a 
Defendant ,who is resident abroad. In 
such a ease, in the .High Court, if the 
Defendant is served and takes any step 
In the action except in moving to set 
aside the service, he waives the objection 
of want of jurisdiction rnd cannot be 
heard ; but, a conditional appearance may 
be entered which has not the effect of 
waiving the Defendant’s right to object 
to the jurisdiction. In my opinion, the 
case is much thr same in the County 
Cc irt.. . I think, there¬ 

fore, that the objection of theCJourt may. 
be waived by taking any step in the 
proceedings before applying to '-dismiss 
the action and this view is borne out by 
a case which was not cited in argument 
In re Jones v. James (3).” 

The remarks of the learned Judges in 
Moore v. Oamgee (2) appear to me to 
apply to a case where leave has been 

t 

purported to be granted by some person 
other than a Judge under cl. 12 of ‘ibe 
Letters Patent. 

In such a case 'ho leave within the 
iiieanlng of cl. 12 has beeO granted. 

The present suit is one where there is 
no want of jurisdiction in this Court over 
the subject-matter of the action, but 
leave uuder cl. 12 of the Letters Patent 
is required before the Court can entertain 
the suit. 

( t 

(2) 25 Q. B D. 244 (1890). 

( 8 ) 19 L. J. (t^. B.) 257 (I 860 ). 
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V The Defendant la this suit ought to 
have known as a nuitter of law that 
there was a want o^ jurisdietlon unless 
leave as provided by cl. 12 of the Letters 
Patent had been granted. He baS filed 
his written statement antd applied for a 
commission to examine witnesses. By 
taking these steps, the Defeude^pt has, in 
my opinion W 3 ,ived his objection to the 
jurisdiction. The* application by the 
Defendant for a commission to examine 
witnesses must be set down for argument 
on Its merlt^. 

Meiws, Leslit and Hindi, Attorneys 
for the Plaintiff. , • 

Mr. Kestevtn, Attorney for the Defend¬ 
ant. , 

P. 11. C. 

CIVIL APPELLATE JiJRIS*DICTION.J 
1{DL*E No. 3053 OF 1907. 

Stephen^ J. Chairman of Giridui 

Mookerjee, j. Municipality, 

1908. Plaintiff, Petitioner, 

Heard, v. 

21, January. Soresh Chandra 
Judgment, Mozdmdar, Defendant, 

7th April.; Opposite Party. 

lienjal Municipal Act {111 11. C. of ISSlf), 
secs. 85 (.a), 87 (d% 116—.Salary earned but 
not spent tvit/iin Municipality, if may be 
asscssed^Civil* Court’,s /ly'isdictiOJi to rceieiv 
assessment—^‘Circumstances and propeity 
within the Munidpcdity." 

The Defendant was assessed by the Plain¬ 
tiff Municipality with taxes under sec, 85 
(a) of the Bengal Municipal Act on the 
basis of the salary earned by htin loithin 
the Municipality, but he objected that he 
spent a portion of it outside the jurisdic¬ 
tion of the Municipahty and therefore no 
assessment could be made on that portion. 


The Plaintiff Municipality having sued 
the Defendant for the tax as assessed, 

Held— That the Defendant was not pre¬ 
cluded from taising his objection to the 
assessment in the Civil Coutt. 

Thai the Defendant had been correctly 
assessed “according to his citcumstances 
and property within the Municipality,’ 
ivithin sec. 85 (a) of the Bengal Municipal 
Act. 

Jurisdiction of Civil Courts to review 
the decisions of quasi yucficj'aZ bodies like a 
Municipality in regard to assessment of 
taxes discussed with reference to autho¬ 
rities. 

This was a rule against the decision of 
Dr. Vepin Chandra Kay, Munslf of Olrl- 
dbi, exercising the powers of a Small 
Cause Court Judge, dated the 17th of 
August 1907. 

The facts of the case fully appear from 
the judgment, 

Babu Mara Prosad Chatterjee for the 
Petitioner. 

Babu Baihunthi} Nath Dass for the 
(Opposite Parly. 

• • 

The Judgment of the Court was as 
follows:— 

Stephen; J.—This is a curious and 
important case turning on the proper 
construction of sec. 85 of the Bengal 
Municipal Act. The case was tried by 
the Small Cause Court Judge of Glridhl. 
The Plaintiff was the Chairman of the 
Girldhl Municipality, the Defendant a 
Deputy Magistrate engaged on Land 
Acquisition work and having his head- 
quarteis and living at Glrldhi. His 
salary was Rs. 300 a month, of which he 
spent 150 on the maintenance of bis 
family and like ezpenset, iniludhg 
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payment of premiums on a life policy, 
outside the boundaries of the Municipa¬ 
lity. He occupied one house as an office 
and another chiefly as a residence. An 
assessment was made on the owner of 
the houses leased on their rental. This 
was withdrawn on objection being made. 
But the Defendant was assessed on bis 
full income of Rs, 300 a month at 1 per 
cent, or Rs. 9 a quarter. His contention 
was that the assessment on him person¬ 
ally ought to be on Rs, 150 only, the 
amount which he may be taken to have 
spent in the Municipality, The Judge 
agreed with this view and gave judgment 
accordingly. A rule has been granted 
to show cause why the decree should not 
be set aside and the Plaintiff’s claim 
allowed in full 

It has been suggested before us on 
behalf of the Petitioner that the present 
question is merely the amount of the 
assessment that has been made, and 
that under sec. 116 this is not a matter 
that can be dealt with by a Civil Court. 
It is hardly necessary to discuss the 
contention in view of the decisions in 
Navadip Chandra Pal v. Pwnananda 
Saha (1) and Kavieshwar Pet shad v. 
Chairman of the Bhabua Municipality 
(2), where it is laid down that a remedy 
may be sought in a Civil Court against 
an action of a Municipality that is ultra 
virett and that the taxation of a man 
in respect of .property and circumstances 
outside the jurisdiction of the Municipa¬ 
lity is ultia vites. The principle is well 
recognised in English law. Cf. Nando 
Lai Bote t. Coipoiation of Calcutta (3), 

iD 3 C. W N. 73 (1898). 

(2) I. L. R. 27 Cal. 849 (1900). 

(8) 1, L. R. 11 Cal, 276 (1885). 


and a derogation from It by the legisla¬ 
ture is not to be lightly inferred. I am,, 
therefore, of opinion that the Munsif had 
jurisdiction to deal with this case in 
which the jurisdiction of the Corporation 
of Giridhi to tax'the Plaintiff in respect 
of certain property was called in ques¬ 
tion, and therefore of course we can 
exercise our revislouary .jurisdiction over 
his decision. 

On the merits then what we have to 
decide is the meaning of sec. ,85 (a) of 
the Municipal Act. The section em¬ 
powers the commissioners "to impose "(a) 
a tax upon perrons occupying hold¬ 
ings within the Municipality according 
to their circumstances and property with¬ 
in the Municipality,” and the question 
argued before us turns on the meaning 
to be attached tiy the words “ circums¬ 
tances and property.” Is it the case that 
as far as the Plaintiff’s income ‘is used 
as a test of bis circumstanceh and a 
measure of his property only that part 
of his Incomo is to be considered which 
he spends in the Municipality 1 Shortly, 
is he to be taxed on what be gets or on 
what he spends in the Municipality ? 
The question seems to be onp of first 
impression as no < authorities have been 
quoted before u# nor are we awaire of 
any. The case of Kamethwar Perthad 
V. Chairman of tXe Bhabua Municipality 
(2) was decided on this section; but the 
decision does not touch the present point. 
It has been suggested that sec. 87 (cf) 
may throw light on the subject- where 
it is enacted that a list is to be drawn 
up showing an assessed’s holding, pro¬ 
perty and profession or business, an 
this may show that his holding and 

(2) I. L. R. 27 Ca 849 (1900). 
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^profession or basinesstare bis oirouiu- 
^stances, but this brin^ us no nearer to 
the solution of the present question, as 
the question is how much of his ciroum* 
stances connected with his buslnfiss is 
within the MunioipaNtyj* 

On the words themselves his " property” 
seems to mean moveable and immoveable 
property in the .widest sense *and to in¬ 
clude certainly, atSy salary that be re¬ 
ceives in the Municipality, without any 
deductionq on account of his manner of 
spending i<»i Does the word “circum¬ 
stances,” couplfed as it Is with property, 
cut down this meaning or extend iti 
For It must do -one or the other, other¬ 
wise the phrase would be a mere pleo¬ 
nasm. the word circumstances is to 
l/e taken as limiting tlie scope of the 
word property, we muJt attach to it the 
Aieaning th&t it has in such a phrase as 
“easy c/toumstances ” meaning the whole 
of his po'sltion in life from an economical 
point of view. It then becomes necessary 
to consider all bis expenses And liabilities 
and allowance must be made for debts 
and possibly for improvident habits. 
This may lead us a good deal beyond 
the bounds of the Municipality, and I 
find it impossible to suppose that it can 
have* been intended tfiat matters such 
as these should form a bilsis of taxation. 
On the other hand. It may very well be 

s 

that “ property " does not Include all a 
man’s wealth and that it is at nothing 
less than his total wealth that this sec¬ 
tion Isi aimed. Are voluntary oiferings 
to a priest property ? I should imagine 

» t 

not. But their regular receipt would 
surely be included in a man’s circum¬ 
stances, although they may not for that 
reason only be a proper subject for a 


tax. Other states of fact may easily be 
supposed where a man’s resources extend 
beyond his property, and the word cir¬ 
cumstances is apt for describing them. 
Taking the word in this sense it offers 
In conjunction with “property” a fairly 
definite basis for taxation. It has been 
argued that it cannot have been intended 
by this Act to Impose a second income- 
tax. I do not think this has been done, 
as from the point of view I suggest the 
tax provided by sec. 85 (o) is not only 
an income-tax but something else be¬ 
sides. I have at least no doubt that the 
Defendant in the case now before us is 
liable to pay a tax on all the salary he 
receives in Giridhi however virtuously, 
or otherwise he may see fit to spend it. 

The rule is therefore made absolute, 
but without costs. 

Mookkrjee, J.- The circumstaqces of 
the present case in which wfl are invited 
to exercise our revisional powers in favour 
of the Plaintiff under sec. 25 of the 
Provisional Small Cause Courts Act raise 
a question of soihe novelty and impor¬ 
tance. The Plaintiff Is the Chairman of 
* » 

the Giridhi Municipality which was estab¬ 
lished on the let January 1902 and the 
powers of* which are regulated by the 
Bengal Municipal Act (III of 1884). 
The Defend.int is a Deputy Magistrate 
employed by Government In Land Ac¬ 
quisition work.’ He occupies a holding 
within the municipal limits and, as a 
rate payer, was under sec. 86, cl. (a) of 
the Bengal Municipal Act, assessed with 
an annual tax of Es. 36 payable in four 
equal quarterly instalments. The De¬ 
fendant took exception to the assessment 
under sec. 113, bub his application was 
summarily dismissed by the Municipal 
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authorities without recourse to the pro¬ 
cedure laid down in sec. 114. He de¬ 
clined, however, to pay the sum assessed 
and the present action was commenced on 
behalf of the Municipality for the re¬ 
covery of the taxes due in respect 'of the 
first two quarters of the year 1905 G. 
The claim was resisted substantially on 
the ground that the assessment was 
ultra vires, that the Municipality had no 
jurisdiction to assess the tax with reference 
to the salary earned by the Defendant. 

Rs. 300 a month, and that the pro¬ 
per basis of assessment was the sum 
spent by the Defendant within the limits 
of the Municipality which, he alleged, 
amounted to Rs. 150 a month. In reply 
it was contended on behalf of the Muni¬ 
cipality that as an application for review 
presented by the Defendant had been 
rejected under sec. 114, the assessment 
had become final under sec. IIG, that its 
legality could not bo (]iie8tioned either 
directly or collaterally before the Civil 
Court and that consequently the blaiu- 
tiff was entitled to a decree for the entire 
sum claimed. The Small Cause Court 
Judge overruled the prelirai.iary objec¬ 
tion taken on behalf of the Plaintiff and 
upon the merits decided in favour of the 
Defendant. The rule now under consi¬ 
deration was thereupon issued by this 
Court at the instance of the Plaintiff 
and the learned vakil, who appears in 
support of it, has called In question the 
propriety of the order of the Court 
below on two grounds, ti:., first, that it 
was not competent to the Court below 
and is consequently not competent to this 
Court to question the legality of the 
assessment and, secondly, that upon the 
rilMtB, the assesBrnent ought to be treat 


ed in conformity with'the provisions of 
sec. '85 of the Bengal Municipal Act. 

As regards the first of these objeptions, 
reliance is placed by the learned vakil 
for the Petitioner upon sec. 116 of the 
Bengal Municipal Act which provides 
that no objection shall be taken to.any 
asseBsment or rate in any other manner 
than in this Act is provided. It is con¬ 
tended that a remedy by recourse to a 
regular suit in the Civil Court for cancel¬ 
lation of the assessment or by way of a 
proper defence to an action b^ the Muni¬ 
cipality in the Civil Court for recovery 
of assessed taxes ,'s not expressly men¬ 
tioned as a possible mode of objection in 
any portion of the Act, nor,j8 such a 
remedy, it is asserted, contemplated by 
the Legislature. In my opinion, this con-- 

A 

tention is not well founded upon principle 
and is not supported by any authority. 
The effect of the provisions of Mec. IIG 
was considered by this Court in the cases 
of A'uvadtp Chindra Pal v. Pwnananda 
Siiha (1), Kfimeshway Petsh'iJ v. Chatr- 
man of the Bhabua Municipality (2). In 
these cases It was pointed out that sec. 
11(1 does not ^ake away the jurisdiction 
of the Civil Courts in a case in which 
it is alleged and. established that the 
assessment the propriety of wbich'ls In 
controversy is open to objection on the 
ground that it is ultra vires in other 
words, it is only when tte action of the 
Municipality has been exercised in con¬ 
formity with the powers conferred upon 
it by the Act, that the Civil Con,rt has 
no authority to interfere. The distinc¬ 
tion is obviously well-founded on prin¬ 
ciple. A corporation which is Invested 

(1) 3 C. W N. 73 (1898). 

(2) I. L. U. 27 Cnl. 8M9 (1900). 
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with authority, to taxes is^realiy 

% invested with a ^/!OJ5.’.-jutiieial power and 
.although its action <vi)eti taken i:) •cou- 
formitj' with the pK^visions "of the law 
which created the aulhorit}' may not bo 
liable to ehallengo in the Civil Courts, 
it does not enjoy h f^milar immunity 
whe.n that action can be (diafldnged on 
the ground diat it. has been taken citliei 
in excess of •or, in contravefttion of the 
poweis conferred ifpoij it by the shitutc 
An analogous view has been taken i y 
the other Jndlai! High (N iuts with nfei- 
cnce to t'^iier statutoty piovi-ilons of 
similar hco].e add import ilefeicncc may 
usefully bo ni.a<!e to,the decision ol’ tli» 
Madras Jligb t’onit in d/ionna//'/ 
Cocanada^. The St'D’d.ii d hue A'-yauince 
Compat^y (4), wlieio the previoo.s deci- 
fanons were reviewed, a.s also to decisions 
of the Bombay ll'gli Vourr* in Munn-i- 
pnlily o1 tV'ii V. K’lskri'ji (J)), Mf,rir v 
lioi lad ii't) and K'-s indai v Axkltihvai 
AlunicipnliUj [1). 'I'lie Irne tes' is whe¬ 
ther there lias beeii .i sub.^lanti j 1 dis 
regard of tiie provi.,ioi'S of the law which 
creates the anthoriiy of the Jilunieipality 
and regulates its powers and duties As 
iny learueil brotlier Itas already ),ointed 
out, a sipiil.ir vit w had been taken in 
this Court in, A'am/c L il /mo’ \.2'he 
Coipoiation oj Calcutli* (3) in whieli Sir 
Richard (!aHl), C. J., ivdied, in support 
of this position, upon the pilnciple dedu- 
cible from the eases of A’t r v Moseley (8) 
and li>y V, /‘louu'yht (9) which show tliat 

(d) I J.. U 1 I fat 27 :< (ISSalL 
»(1) r. I., It 21 M.ul. 'JO.^ (Iprio). 

(P) 1. L h, 23 J5(J|I1 1 tii (18118} 

(U) I. L R, 2-1 IJ.ini, rt07 (It'Out 

(7) I. L. It. 2ti la.iii 2'Jt (li'Ol). 

(8) 2 bin liJtl y700) 

('!) 3 Mad. Uep PP (188 1). 


the distinction recognised between a case 
in which the corporation has acted with¬ 
in its powers but probably exercised 
an erroneous discretion and another in 
which tlio corporation has acted in con¬ 
travention of its powers is* analogous 
to the distinction between an error of 
fact and an error of law. To put the 
matter in a din’erent way tlm Civil Court 
is not, called upon to try thonieiitsof 
tlie question lint to see whether the 
anthoritie.s possessed of limited jurisdic¬ 
tion have exceeded their bounds A 
siinil.ir view lias lieeii talceii in tlie Lug- 
lisli Courts ill more recent cases ■ Ee 
111 adlauiih (10) and Re<j v. Jlrndhy (11), 
and the provisions of sec. 220 of the 
Municip.vl Corporation Act of 1882 (45 
and 4(1 Victoria, Chap. 50) have been 
similariy inteipreted. , The principle ap¬ 
plicable t'. cases of this drscription was 

clabor.'itely ex unined by their Lordships 

* 

of the Judicial Cominittea in Cclonial 
Ii‘tr,k oJ Aiish 'dosi'i v llb/fon (12), 
where it wa-; pointed out by Sir James 
Colville that the (Vuirt would have juris¬ 
diction to iiiliifeit) and (piash the order 

of the i/ieisr-judicial authority upon the 

« • 

ground either of a manifest defect of 
jiiiisdictioii in the tribunal that made 
the Older, or of manifest fraud iii the 
party procuiing it. It was also ruled 
that ubjccliou on the ground of defect 
of jurisdiction m;ty be founded on the 
character and •constitution of the Court 
or on the nature of the subject-matter 
of eiupdry, or on the absence of some 
preliminary proceeding which was neces¬ 
sary to give the jurisdiction to that 

(10) 0 i). 11. 1). fiOP (1878). 

(11) 17 Ccx C C. 739 (1877). 

(1-2) L. R. 9 P. V. 417 (1874). 

90 
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tribunal. But the objection of defect of 
jurisdiction cannot be entertained if it 
rests solely on the ground that the 
tribunal has erroneously found a fact 
which was essential to the validity of 
the order and which it was competent 
to try. That the distinction which the 
learned vakil for the Petitioner Invites 
us to Ignore is well established on prin¬ 
ciple Is further obvious from the fact 
that it is recognised not only In our 
system of law but in other systems of 
jurisprudence, for instance, it la universal¬ 
ly recognised in American Courts. It has 
been repeatedly ruled that errors in assess¬ 
ment which constitute irregularities mere¬ 
ly and do not go to the ground work of 
the tax and render the assessment void, 
can be corrected only in the manner 
provided by the statute which creates 
the authority, and the remedy so pro¬ 
vided must be treated as eiclusive. On 
the other where the defects in 

assessment are jurisdictional, rendering 
them void, the persons aggrieved thereby 
are entitled po Int^oke the ordinary judi¬ 
cial remedies, and all .clear violations of 
law give rise to jurisdictional questions. 
In other words, while mere erroneous 
exercise of judgment is not reviewable 
by the Civil Court, any excess of juris¬ 
diction makes the act liable to challenge 
in such Court, v. Williamt (13), 

Hacker v, Howe (14), Dauglas v. Stone 
(15), Stanley v. Albaney (16)]. It was 
argued, however, by the learned vakil 
for the Petitioner, as had been argued 
on behalf of the Plaintiff in the Court 

(13) 123 Web, 61 ; 100 N. W. 1041 
(1904). 

(14) 101 N. W. 256 (1904). 

(16) 191 C. S, 667. 

(16) 121 U. S, 636. 


below, that even if we assume that it 
was open to the Defendant to obtain e 
declaration in aosuit properly framed 
that the assessment was illegal, It^ is not 
open to him to raise the question by 
way of defence to an action for recovery 
of the tax. No> authority was shown in 
support of this position and I am upable 
to hold ^ that it is based upon any in¬ 
telligible principle. The ,, test is, as I 
have pointed out, whether the assessment 
is or is not in conformity with the 
statutory provisions. If it is not, it does 
not enjoy any security frqm collateral 
attack. If the assessment is epen to 
.objection on the gyound of lack of juris¬ 
diction, wl;iioh, be it .remembered, has 
to be exercised in conformity with the 
statute, it Is open to collateral attack 
[Hvir v. Bard&ibwH (17)]. The essenoe 
of the matter ie^ that the action of the 
Municipality is in its nature yuan-judi¬ 
cial, and Is not subject to .jollateral 
attack except upon the ground* of fraud, 
actual or constructive, or on the ground of 
exercise of ^ power not conferred by the 
statute If errors or Irreguiarltles are 
committed, they must be corrected in the 
mode appointed by the. statute and, if not 
so corrected, they become conclusive, for 
Courts have not the power to control 
the yuan-judiciay authority in a matter 
of discretion. ..But when tlie assessment 
proceeding is iri clear violation of the 
provision of the statute, the Court has 
jurisdiction to afford relief. It follows 
consequently that the first ground upon 
which the decision of the Court l}elow is 
challenged on behalf of the Plaintiff can¬ 
not be sustained. 

The second ground upon which the 
(17) 87 a. W. 1096 (1906). 
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deciBion of the Small QBuse Court Judge 
Ib impugned raises an lYnportant question 
as to the true scope and meaning of 
sec. 85 of the Bengal Municipal *Act. 
That section authorizes tht Commissioners 
of a,Municipality to impose v^lthin its 
territorial limits taxes upon persons ooou- 
pylng holding? within the Mftnioipality 
"according to thelc circumstances and 
property within the Municipality.’’ The 
question raised is as to the precise eBPect 
of the phrage "circumstances and pro¬ 
perty,” which is not defined in the Act. 
So far as we can make put, the question» 
Is one of first impr.e88ion, and pur atten¬ 
tion has notj been invited to any decided 
cases which have any direct bearing upon 
ths matter now in controversy. As I 
have already stated, the Pefeifdant earns 
a .salary of ils. 300 a month within the 
limits of the Municipality. But he urges 
that he tqiends within the jurisdiction 
of the Municipality only half of that 
sum and the other half he*spends out¬ 
side the Municipality for the mainte¬ 
nance of his family, for payment of pre¬ 
miums for life Inaurance find expenses 
of a like character. It is contended on 
. his be^lf that, his circumstances and 
properly within the Municipality are 
indicated and measured by the amount 
which he spends within Its territorial 
limits. After oarelul consideration of the 
arguments addressed to us on both sides, 

I am unable to treat this contention 
as well-fpunded. The term "property” 
designated as a subject of taxation 
without any qualification fibvlouslj In¬ 
cludes both real and personal property or 
estate and Intangible as'well as tangible 
rights of value, Carrol v. Firry (18). 

(16) t MoLian 26. 


No doubt the word " property ” In any 
particular case must receive a con¬ 
struction in accordance with the con¬ 
text. There can be no question, I think, 
that. If sec. 85 mentioned property 
within the Municipality and nothing else, 
the whole of the Income earned by the 
Defendant would be assessable under the 
law. The question, therefore, resolves 
itself into this, viz., whether reference 
to the circumstances of the rate-payer 
within the Municipality does In effect 
restrict and narrow down what is Indi¬ 
cated by property within the Munici¬ 
pality. I am unable to see that it has 
any such alleged effect. If any such 
effect was Intended by the Legislature, 
the phraseology might have been appro¬ 
priately made different, and one would 

expect that if the test intended was not 

• 

what la earned, but what is spent, the 
’statute would have expressly so provided, 
In the same way, if it was Intended that 
a deduction should be’ made, either for 
the expenses of the rate-payer or for 
his indebtedness or for possible insol¬ 
vency, the oxemptlon would probably 
have appeared on the face of the statute. 
On the oth^r band, if we look to sec. 92 
of the Bengal Municipal Act we find 
that "circumstances” is used as equi¬ 
valent to " means ” ;vhich Indeed Is given 
in the Oxford Dictionary, Vol. 2, page 
435, as one of the ordinary significations 
of the term, " oircumstanoes ” which is 
"condition or state as to material wel¬ 
fare, or means.” I am unable to hold 
therefore that the word " circumstanoes ” 
was introduced in sec. 85 to restrict the 
term " property.” The intention on the 
other hand, seems to have been to widen 
the scope of the section so as to make 
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taxable wliat might perhaps be not pro¬ 
perly comprised under the term “pro¬ 
perty" and at the same time ought not 
to escape assessuietit. 1 feel no ih)u'*b 
in this particular case that the luoperty 
of the Defendant which was ta^f\hlc 
under the law was uiniiiestionahly w irth 
Rs. 300 a month and that tho hu t that 
ho spent oniy l>alf of it with n I lie 
Municipality does not make Ids oircum- 
Btances and propeity within tiiP.Muni¬ 
cipality worth only that sum of money 
It follows conscijucntly tliat the assess 
raent made by tho fiommissioners was in 
conformity with tlio law and that it 
cannot be successfully cliall-iigod on the 
ground that it was in excess of tlicir 
powers or liad hcen based upon a prin 
ciple contrary to tliat recognised by tlu> 
statute. The view taken iy th.e leainc l 
Small ' Cause Court .Judge is clearly 
erroneous, and T agiee with my icauicd 
brother that this rule must ho made 
absolute and the -decree of I be Coiirl 
below modified. 

Under the circnmslaiices no order need 
be made for costs. ' „ 

NU <U Jiulr. Wide nhi-o^ule, 

• [CIVIL APPELLATE JURISDICTION ] 

ApPEAI. from OrIOINAIj Dfcrke 
No. 450 01 -' 1900. 

Harinoton, J. Munsui Basiruddin 

IIOLMWOOD, J. Muli.tok, Defendant 

IDO-'^. No, 1, Appellant, 

Heard, 10 and v. 

13, January. Buria Kumar Naik 

Judgment, and ora., PlaintilT-', 

13, .lannary Bespondents. 

’f^artve 'Ah/p - Fumd Ip -o-,'co-///c'r,--l lal- 

( I'd 'lUe, <idoi' I'll ,, f'lyi.i'',- 'r 


.<f€l vp e.rcivsire titlf (0 dfbt - >^uii on behalf 

* . . u _ 

of firm— A/r(intoi/ia^di/i/-—C/((im, if to 
dimUotred to the extent of the mteret,l of the 
fiandidcnt jKirtncr — Apportionment, before 
dmsolvtton. 

A frnvjl ccniviilted by a porl7ier tt'hile 
aeUiiQ on his own separate account and 
not as aoent fnt the fit jn is not imnvtabh 
U) iJw fum althoiiQh 'rial he not been 

' 4 

eunnccifd, nalh lh( dim ke viajht not have 
been in a position t/) commit the fraud. 
Where one of tint partners' of a fi>m 

r 

sued to leror.er a. drbt uhrcji jeus vecdly due 
to the fii'/u on the tdlt-i/atrin ih if it icns due 
to hirusetj nhd net 'o the fiim and his suit 
was disnnssefi on the qround thit he had 
niatci ially altered the haichitia m 
i'y the debtor Ly sfiikiny out ihe olhfy 

p.'itnnd »'('»'/« wilbout the dfbtoi’s tOJi- 

* 

s>nt. 

Held - 77t'(< the other partnerstwere not 
/nerhided from sitinr/ for the debt on Ie- 
half til >he Jiim, malcing the firs>-men- 
livnrd p'i.i t nr* u Defendant in the suit, 

Ma siifu Miii i-ii (1), Couu Chandra 
V. Bra.s.nnno Ku.aiak (2) distimjuished. 

That i> inn's not open to the Court in 
■■nrh a "lid to yi'c thnn a dectct-fo'- such 

par tiGu only o/ the el litn ns r ept tsented 

, !• 

their shar e. in the jhrn. 

I. 

(Juestions reeja diug the share of the 
dtht to he allocated to tie pat triers Inter 
se can only he dicvled when the accounts 
of the pat tnershrp are taken. 

'This“was an appeal preferred on the 
29th of November 1900, against the 
decree'of Babi1 Dina Natii Saikar, 2nd 
,Sul orciinato Judge cf Zillali Hoogiily, 
dalcd the Ibih c'f'August 1900. 

(.1) li I!. -ihO ; 1 Tc'in I!.-]), :J20 (l/P]), 

I b, It. 'e,?. Cal (IhOil), 
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The facks of the case are as follows 

The DefendiiTit No.,1 borrowed various 
sums of monej on difl’jroni dales from 
a firm of which iho riaiiitilfs aii'J De¬ 
fendants Nos. 2 aijd ^ constitiUed tlie 
partners. Thcj iimounls advai)A;ed to the 
Defendant No. 1 Wivo eiifoted ni the 
khata books of llu- !ii n ai an^o'lti a /fit- 
ckilt-i e.x.ecuted* t)^ tlie Dofondant No. I 
In favour of DefenftauL .\n. 2 and the 
predecessor in mleresl of I’laintirts Nos. 
.3, i and Tt, one Miittunjoy, wlio appeals 
to have been a^ that lime tlie managing 
membeis of the firm Miittunjoy having 
died the Defendant * No. 1 msiil nted'a 
a suit against tlie Defendant No. 1 for 
the recovery ot (he anmuius advanced 
jvith Aiterest and los;s wii!.out making 
the PlaiiiLills or Detendant 3 parties, 
and in fiiit alleging that tin; loan was 
due tojiim alone and noi to the firm In 
proof of, this allegation he pruduced tini 
h'ltvhilla which slmwnd tb.a.L dm name 
of Mrittunjoy Ini'i iieen scored ilnongli 
and be alleged that Defendant No. 1 Inid 
himself mole tlie .dtciaiion and append¬ 
ed his signature to i'. Tlie Court held 
that the alteration !> td been made by 
Defendant No. 3 wiMiont tbo knowledge 
of .Oefondant* No. ),, ont that be inul 
done it, notjulending to defraud his co¬ 
partners, but foolishl)»with a view to save 
the expenses oWiaving to take out siicccs- 
bIou certificate in respect of Mriltnnjoy’s 
share, in other words, to defraud (h-vern- 
ment of revenue. 'I'he Court w.as of opi¬ 
nion that the alteration of the h'Xtohrlt i 
was material and on Uiat grciund dis¬ 
missed the suit. On apfieal, the High 
Court nlhimed this finding and was fun her 
of opinion that PlaintilF alone had no 
rlglit to sue for m"Uey due to inm. 


Whilst the above appeal to the High 
Court by Defendant No. 2 was pending, 
tbo Plaintifl’s instituted the present suit 
for recovery of this money. They alleged 
that tlie money was duo to the firm. They 
made Defendant No. 2 and Defendant 
No. 3, (who had given evidence in the 
jirevious s-uil supporting Defendant No. 
2’s claim in tlial suit) parlk-s Defendants 
and Bouglit to recover the money on behalf 
of the firm. 

The Subordinate .fudge decreed the 
suit fo far cnly as regards a 12 annas 
si.are of tlie claim, which in his opinion 
was the sliare which the PlaintifTs owned 
in tlie firm. Ho disallowed tlie remain¬ 
ing four annas share representing De¬ 
fendant No. 2 and Defendant No. 3’s 
interest in the firm. Iiolding that their 
conduct in the previous suit disentitled 
them from recovering their share of the 
nimn-y .Igaimit this decisi-on the Defend- 
:uil No. I prefeired tlie present appeal 
and on his belialf It was contended that 

(1) inasmuch as the Defendant No. 2 
was the managing member of the firm 
ins acc was biiiiluyr on the firm and tlie 
firm must' snft'er for the fraudulent and 
illegal act of a partner and hsconseiiuen- 
ce. ui'i‘ '‘e/]u illy affect all llie partners, 

(2) I'ti.it the alteration of iliu halchitta 

was a material one and extinguished the 
debt. • 

Tiie Plaint'ffs also filed cross-objeotlous 
against tlie portion of thei decree which 
disallowed a 4 annas share of the claim, 
on tl>o ground that the rights (and liabi¬ 
lities) of the partners inttr se could not 
be .apportioned in this suit, the debt to 
the linn being one and indivisible. 

/> iHr Zitl Mohin Das and Moulvi 
Swghat AH for the Appellant. 
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Dr. Sash Bthury Ohose and Babu 
Nagendra Nath Ghose for the Renpon- 
dents. 

The JuDGMKNT OF THE CooRT was as 
follows :— 

This is an appeal against the jndgnient 
of the learned S iliordinate Judge in 
favour of the Plaintififs. 

An action was brought by certain 
persons who are members of a firm for 
money advanced by that firm to the De¬ 
fendant No. 1. The firm In question 
consisted of the Plaintiffs Nos. 1, 2, 3, 4 
and 5 and two other persons who appear 
on the record in the category of De¬ 
fendants, namely, Defendants 2 and 3. 
These persons were the brothers of the 
Plaintiffs 1 and 2. It has not been dis¬ 
puted that the money was advanced by 
the firm, to the Defendant and that it 
has not been repaid ; but the Defendant 
says that he cannot be sued by the pre¬ 
sent Plaintififs because the loan in ques¬ 
tion was covered ))y a hntchitta given in 
favour- of Ramprosad and Mrlttunjoy, 
and that Ramprosad havhig already sued 
on that hntchitta and having failed to 
reco'^er judgrnent, the present Plaintiffs 
are debarred from recovering the debt in 
respect of which the hntchitta was given. 

Now, the hntchitta was given in favour 
of Ramprosad and Mrittunjoy. Mrittun- 
joy died. Riraprosad brought an action 
claiming the debt as though it were due 
not to the firm but to himself, and for 
the purpose of representing that the 
debt was due to himself, he fraudulently 
struck out the name of Mrittnnjuy from 
the hntchitta and forged the Defendant’s 
signature to the alteration in the hat- 
chiMa, The suit which he brought on 


this forged document was dismissed and 
it is contended that Ramprosad’s action 
extinguished the debt due to the present 
Plaintiffs. 

The first proposition insisted upon by 
the learned vakil for the Appellant is 
that Ramprosad could not cue in respect 
of the present debt. To that proposition, 
wo agree. 

The second proposMion insisted on by 
him is that the debt has been extinguish¬ 
ed by the action brought by Ramprosad. 
In this proposition we do not agree, 
Ramprosad’s action was not for the debt 
alleged to be due to the partnership but 
for a debt alleged to be due to himself. 
It la true the suit was dismissed on the 
ground that the, document which he 
had, relied oii, as evidence of the debt 
was fraudulent; and even if it had not 
been fraudulent, the suit coul(^ not 
p'^ssibly have succeeded because be was 
suing in his Individual capacity for a 
debt which was due not to him in his in¬ 
dividual capacity Lut was due to the firm 
of which he was a member. The position, 
therefore, with regard to Ramprosad's 
action is this that Ramprosad is in pre¬ 
cisely the same position as he woul(l have 
been if the action had been dismissed on 
the ground that the debt was due not to 
him but to the firm, tind the firm was not 
then suing in respect of it. For these 
reasons, it appears to us that Rampro¬ 
sad’s action does not aflfect the right of 
the present Plaintififs. 

The learned vakil for the Appellant 
cited the case of Master v. Miller (1) as 
an authority for the proposition that 
where an alteration is made In an in¬ 
strument given in respect of a debt, 

(1) 2 R. R, 806 ; 4 Term Rep. 820 (1891). 
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that eztingulshea the debt; bub, that 
^case has no application lo the present 
^one. Tha’t was an alteration in a N,ego- 
tiable Instrument an6 the Negotiable In¬ 
strument having been accepted as pay¬ 
ment for the debt operated to extit^guish 
the debt. Herein the»present case, it 
is not a Negotiable Instrument and that 
distinguishes this case from that cited 
by the learned vakil for fhe Appellant. 

Then he relies, on another case, Oour 
Chandra v. Fraaanno’ Kumar (2), in which 
a bond was sued upon which had been 
fraudulently altered : and in the course 
of thfj judgrneijt it was pointed out that 
the Plaintiff having fraudulently altered 
It, had destroyed the evidence of the 
debt and that there was no evidence to 
sue on the originai consideration. That 
lase iJ distinguishable*from the piesent 
because the persons who arivsuing in the 
jpresent csee were not pirties to the 
alteration in the hatchilta and they have 
done nothing which precludes them fron* 
giving evidence of their debt. 

To enable the Appellant,to succeed, he 
would have to show that the fraud com¬ 
mitted by Ramprosad was imputable 
to the firm, '^’he pro| 308 ition of law 

which is laid down in Lindley on Part- 

» 

nership, p. 189, and v^hlch the Appellant 
would have to meet, is this: A fraud 
committed by a partner while acting on 
his own separate aCcount is not Im 
putable to the firm, although had he not 
been connected with the firm bo might 
not have been In a position to commit 
the fyaud. In the present caso though 
Ramprosad would not have been able to 
commit the fraud if hie bad not been 
connected with the firm, and bad access 

(2) I. L. B. 39 Cal. 812 (1006). 


to the hatehitta, yet, inasmuch as be did 
it on his own separate account and not 
as agent for tho firm to which the debt 
was really owing, such fiaud is not Im¬ 
putable to the Plaintiff's’ firm and they 
were not barred from realising the debt 
which -is due to them. 

For these reasons we think that the 
judgment of the learned Subordinate 
Judge in favour of the Plaintiffs was right. 

A cross-objection is taken on behalf of 
the Plaintiffs against so much of the 
judgment of the learned Judge as directs 
that Ramprosad and his brother are to 
have no portion of the debf which is re¬ 
coverable by the firm. 

We think that the objection as to this 
part of the judgment muse be sustained ; 
because the learned Judge had no juris¬ 
diction to inteifere as lietweeu the part¬ 
ners of the firm with rcgaid to the share 
of the debt which would be allocated to 
them tiller $e. This is a tjuestioh which 
can only be decided when the accounts of 
the partnership are taken. As between 
particular partners, t.he Court in deciding 
only whether a dpbt is or is not due has 
no power to say i,, what proportion the 
partners sl^ould* share in the proceeds. 

For these reasons, we dismiss tho ap¬ 
peal against tlie judgment of the learned 
Subordinate Judge sut'ject only to this 
minidicatlon that the direction that De¬ 
fendants Nos. 2 and 3 are to have no 
share of the_ debt to be recovered must 
be expunged. In this view, we direct 
that the amount claim by the Plaintiffs 
be paid over to them for their firm. 

The Plaintiff-Respondents will be en¬ 
titled to costs of the appeal and of the 
cross-objection. 

Appeal dhmiited ; 

Cl Ota objectiona allowed, 
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[CIVIL APPELLATE JURISDICTION ] 
Appel from Appellate Decree 
No 1G88 of 1905 


Brett, J. 
CoxE, J. 

1908. 

18, February. 


ISHWARDUARY SlXGII 
and ors , Plaintiffs, 
Appellants, 

V. 

I Bidi Sahedzadi and ois , 
Dofendanls Isf .and 2nd 
Parly, II('sj)niidentH. 


AppilhUf Coui'l — Poit'('/ to iiiitle CO Dcfc/id- 
aiitu liable npoa appeal hp a Defendant 
Movtpage-suit. 


In an appeal Ip Defendants 2 to 
S nipiinst the decision of the J'■t Court 
in which the leal c.nte'^t wis u/aihei 
Defendant No. / who w is joined as n 
Respondent with the PlaintipD or Defend 
ants Nos 2 to .S’ wn e liald-' for the jii'a t- 
ijage debt, the Appellate Court has power 
to alter the deoe'e of the 1st Court so as 
tomihe Defendant No. 1 Halle and to 
direct \h'it a decree to recover the rii'otgaQc 
debt against Defendant No. 1 le luadc 
in favour of Plaintiff. 

This was a.n ap'^ieal pieferred on the 
24th August 1905, against tbe decree of 
K. P. Chapman, Ksq , District Judge of 
Zillah Mozifferpur, dated the 2''d May 
1905, reversing that of Batni Bijendra 
Nath Dutt, Subordlnat^e Judge of that 
district, dated the 29th of .September 
1904. 

The facts of the case appear from the 
judgment, 

Dabu Baldeo Naiain Singh for the 
Appellants, 

Moulvi Mahommed I'aher for the Res 
pondents, Defendants Nos '2 to 8. 

Babus Dwirfca Nath Mitter for Babu 
Joy Gopal Ghosha for the Respondent 
(Defendant No. 1.) 


The JuDu.MKNT OF ITIE CouRT was as 
follows:— 

I ' 

Tiie only jujint raised In this appeal Is 
whether the Distijlct Judge, when ho set 
aside the, judgment and deciee of the 
Court (ff fiisfc ii).'-:tfince and held that the 
Plaintiffs were not entitled to recover 
the moitgage '’ebt against Defendants 
Nos. 2 !0'8 on their appeal, erred in law 
in lefueing to graiit the Plaintiffs a decree 
for the Kicoveiy of the niorig^igc) debt 
against Defendant Ni' 1. 

In our opinion (bo grfmn(l.s wbicb the 
Dis'iict Judge has given for refusing 
to grant the Plain'.ills a inorigago dectee 
.against Defendant No. .1 aio not snlli 
(■I'Uit in lacs, Tlic case.s of Upeniha Lai 
Muhtrjce v. Cirtudra Nn'h Mvfctrjee (1), 
IJ. W. Hudson V, Ba.-ileii Bajpye (2), and 

I 

the I'Ull Bench decLsion in ihe case of Rup 
Jaun Bilec v, Alrhit Nader Bhuyah (3) ,ave 
s'litticiiMit aath(jrity for tlie view which 
see take that m an appeal like thepreaent 
by Defend,aiifs Nns. 2 to .8 iigi'iii,st the 
d' cision of the Court of fiisl ii’Sf.uice in 
which the leal contest in tlie case was 
wlielher Dt'ft;n.iani No. 1, who was joined 
as Respondent witli the J’laiiilids or 
Dcf'iidanth No.s, 2 to 8 echo were the 
ApellantSj weie llihle for tho mortgage 
debt, the Appc'la'c C lurt, has power to 
alter tho decree ,of the Court, of first 
instance so as to. make Defendant No, 1 
who was a joint RespundeiR in tho ap- 
pc.d with the l*^,iiiitiffa liable, and to 
direct that a deciee to i6cover the mort¬ 
gagee debt against her be granted in 
facour of tho Plaintiff. The case of 

(1) " r. ^V. X pi:, : w I. L. K. 2C 
c.ii. .'"■■gr. (hS'is) 

■(j; 3 C.V N. 70 ; s. r I. L. R. gy 

t’al 10!) (18118) 

(3) 8 C, W, N. 496. » c. I L. R, 31 
Cal. 613 (1001) 
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Bithun Churn ^ Jo^nch a » Nulh (4^ on 
^bloli the learned Judge haa relied does 
rfot lay down a differeiA principle. It is 
true, tb& other oases to whloh* we have 
referred are suits for contribution,,but 
we are of opinion that-the principle laid 
down in those oases must be Jaken to 
apply equally to a case like the present. 

We therefore set asida thejtidgment 
and decree of lower Appellate Court 
and in lieu thereof direct that a mort¬ 
gage decree in the ordinary form be 
granted to <he Plaintiffs to recover the 

sum due unHer the mortgage from De- 

• • 

fendant No. 1. An account will be taken 
of the amount due i^n the mortgage’ 
bond and on Defendant No. I’s failing to 
pay the sudi due within six months from 
the date of thi.s decne^ the Plaintiffs 
will be entitled to recover thg sum from 
Defendant No. 1 by sale’of the property. 

* The Plaintiffs are entitled to recover 

» 

their costs in this appeal and in the , 
lower Courts from Defendant No. 1. 

Defendants Nos. 2 to S are also enti- 
tied to their costs of this appeal as well 
as to the costs in the lower Appellate 
Court which costs must be paid by De¬ 
fendant No. 1 against whom more than 
against tdie Plaintiffs the appeal was 
directed. * 

S. C. S. Decree moiijitd. 

• » 

( 4 ) I. L. R. 26 QaI 111 (1398). 
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Acpeai. from Appellaie Dkcreb 
No. 1031 OF 190G. 


Rampini, C. J. 
Ryves, J. 


'' Bibi Asmaxunnbssa 
Khatun SABEhA dk ors. 
Defendants Nos. 6 to 
11, Appellants, 

V . 


1908. 

Heard, 

22, May. 
J udgment, 

27, M.ay. 


j Harendra Lal Biswas, 
Minor, represented by 
j his mother and guardian 
j Sm, Monmobini 
I Dasya, Plaintiff, and 
j Na.^imannes.sa Biui and 
I ors., Defendants Nos. 1 
) to 5, Respondents. 


<iccvpancij holding, non-trans/erable — Pur¬ 
chase bg landlord in erecvtion of moneg- 
decree, irhether subject to previous mortgage — 
Estoppel — Pridence Act (/ of sec. 115. 


Wheie in e.recutwn of a monei/i diet se 
the landlords of a non-transferable ocru- 
pancy holding put chased the holding after 
tt had been mortgaged by the tenants in 

favour of a third party, 

• • 

Held —That in a suit by the latter to 
enforce the /nofi’ga^e, the landlords were 
not estopped fsom settingup the defence 
that the holding was not transferable 
without (heir cosisent, 

Thai the sale of the holding by the land- 
loids did not amqunt to a i epresentation 
that it was transferable without their con¬ 
sent, but only that it was transferable leith 
their consent. 


That the landlords did not merely pur¬ 
chase the equity of redemption, the Eng¬ 
lish law of mortgage not being applicable 
to the case. 


pef in force in this 
91 
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country t’g contained in sec, 116 of the 
Evidence Act, 

Ayenuddin Nasoyo V. Sri8H Chandra 
Banerjee (1) distinguished. 

This was an appeal preferred on the 
20rh of June 1906, from a decision of 
W. S. Coutts, E^q, District Judge of 
Farid pur, liated the 5 th of March 1906, 
confirming a decision of Bahu Puma 
Chandra Chowdhuri, Additional Subor¬ 
dinate Judge of Farldpur, dated the ‘29rh 
of August 1905, 

Tire appeal arose out of a suit brought 
by the Plaintiffs on the basis of a mort¬ 
gage executed by Defendants Nos. 1 to 
5 in respect of 4 jotes which they held 
as tenants under Defendants Nos. 6 to 
11. The jotes were at first sold in exe¬ 
cution of a money-decree obtained against 
the Defendants Nos, 2 to 5 by their 
landlords, the Defendants Ncs. 6 to 11 
and tir’ere purchased by one Bunwari 
Lal Chose, who however did not take pos¬ 
session and ultimately rold the jotes back 
to the tenant Defendants, q'he tenant 
Defendants found nwney to buy the 
jotes by mortgaging them with the Plain¬ 
tiff on the 2l8t Septe'mber 1898. Subse 
qu'-nfly, in Mry and July 1899, the 
I* • iidantS No'-i. 6 to 11 jrttached a 
fi obtH'iicd by one Mohirn Clianrlra 

S |l . Mir., MS' till- ■■■I'a'lt [) fr-iniaiOH, 

.V M I I ' >i!'l f'l in'- Ivei I'l-cime pur- 

' 0 1 f ' oe ji'-s. Ttie Dr-fr-ndiiMts 

aN r 6 .■) 11 icsisited ilie Plaintiff’s 

hur on tile' ground tliat tiie jutes were 
uoii I ransferable and that therefore the 
mur'gagee had no title. 

The Court of Appeal below held that 
the jotes were uou-transferablo but that 


the' Defendpnlo Nos, b to 11 were es¬ 
topped by their own conduct'from raising 
siich objections, ' He accordingly affirih- 
ed the judgment of the Court of first 
instance decreeing ilie Plaintiff’s suit. 

The Defendants Nos. 6 to 11 preferred 
this second appeal and the Plaintiff also 
preferred a cross objection, 

Bdbus ^ohendra Nuth Roy and Oiri^a 
Prosanna Roy Chnmikuri for the Appel¬ 
lants. 

Dt, Rush Beh'iry Ghosh and Babn 

4 

U iri Chat an Sarkhel for the Respon¬ 
dents. * !■' 

The Judgment of the Court was as 
follows :— 

This appeal arises out of a suit brought 
by a mnrtgagqe to realize his debt ,hy 
.Die sale qf the mortgaged properly. 
The mortgaged [iroperty unfortunately 
fur the mortgagee consists of 4 non- 
transforable occupancy jotes. . 

The lower Appellate Court has found 
tiiat the Defendants Nos G to 11. who are 
the purchasers of the jotes at a sale lield 
in execution of a money-decree and who 
are also the landlords of the jotes, are 
estopped from pleading that tiie jotes are 
not transferable. Ii has therefore given 
the Plaintiff a decree. ' , 

Tlie Defendants Nos. 6 to 11 appeal. 
Tlit-y contend tlif^' lliey iievei rtpiesented 
that tile joies were iransferaiilo without 
their coiiNent and (2) ihat their conduct 
in no way amounted to an estoppel. 

The .facts are that in 1894 the Defen¬ 
dants Nos. 6 to 11 sold the 4 jotes in exe¬ 
cution, of a money-decree. The jotes were 
purchased by one Ban war! Lal Ghose, 
who, however, did not take possession 
He re-sold the jotes to the former tenants 


(Dili a, W,N. 7fl (19O0J. 
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\<ho appareijtly obtained ’ the money to 
buy them back from the father of the 
Plaintiflff to whom they mort^^ged the 
jotea on the 21at September 1898. Sub- 
aequently, the Defendants Noa. 6 to 11 
again sold the jorea execution of a 
money-decree, obtained by one Mahim 
Chandra Sbaha, who had a. money-decree 
against the tenants. The Defendants 
Nos, 6 to 11 ^t?aohed this decree, 
executed it and themselves became the 
purchasers. , 

The District Judge says : “ In this 

case they were appearing not in the 
character of landlords, ‘but as ordinary 
purchasers and in order to re’alize their 
dues they Sold up the jotes. By doing 
so, they ijaised the presnap^tion that the 
holding was transferable. Having done 
80 and got their relief, I do not thijik 
they can now como forward iti another 

capacity and say that the holding is not 

* • 

transferable.” 

The learned pleader fi'r the Appellant 
contends that the Defendants Nos. 6 to 11 
never repreaonted that the jotes were 
transferable without their consent. By 
selling them, they represented only that 
they were • transfera>)le with their con¬ 
sent • * 

• • 

He further uiges that they bought 

^ I 

the jotes in May and Juljj 1899, and the 
Plaintiff’s mortgage was executed on the 
Jlst September 1898 ; so there was no’ 
estoppel in pais. 

We must admit the force of .these 
argumenJB. Dr. Rash Behary Ghose for 
the Respondents replies th^it the provi¬ 
sions of sec. 115 of the Evidence Act 
are not exhaustive, that according to 
English law, the Defendants by their 
purchase in 1899, only purchased what 


the mortgagors had to sell, vis., the 
equity of redemption, and they are there¬ 
fore now in the place of the mortgagors 
and 80 cannot in equity resist {he claim 
of the mortgagee, and finally, on the 
strength of a ruling reported at AyenwJdin 
Nnshyo V. St ish Chandra Bane'jee 
that the question of transferabili y does 
not arise in this case. Ho further urges 
as cross objection that the Plaintiff has 
a mortgage over the 16 annas of the 
jotes and not over only a 9 annas 4 pie 
share in them, 

We are of opinion that the English 
law of mortgage is not applicable to this 
case. .Tbe law of estoppel in force in 
this country is contained in sec. lEo of 
the Evidence Act. The Appellants are 
cleatiy not estopped from pleading and 
ju’oving, as they have done, that the 
jotes are not transferable without j,heir 
jLionspiit. That being so, th6 Plaintiff’s 
mortgage is of no avail. The case of 
Ayemtd'lm Nashya v. Srish Chandra 
Baneijae (1) on which die leaTnad pleader 
for the Respondent relies has no applica¬ 
tion to this case. 

• « 

In that cast? the contest was between 
a mortgagee and the purchaser/s of jotes 
sold at flic iaatauce of certain co-sharer 
landlords, who bought only the right 
title and Interest of the tenant. None 
of the landlords wei^ parties to the suit. 
The facts of the present case are entirely 
different. But In that case.it 1.3 said : 
"No doubt if the question was between 
the assignee of the interest of Dharma 
Dass, the tenant,” (as is the case in the 
present suit) "and the landlord the 
Plaintiff could not recover without proving 
that they were transferable according 

(1) 11 0. W. N. 76 (1908) 
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to custom and usage.” So that accord¬ 
ing to this dictum, the question of the 
transferability of the jotes does arise in 
this case. We must therefore decree this 
appeal, ^?hloh we accordingly do with 
costs, The cross appeal only arises if the 
appeal is unsuccessful. When we hold 
that the Plaintiff is not entitled to any 
thing, it is immaterial what share of the 
jotes he would have a right to, if his 
mortgage had been valid. 

The cross appeal is therefore dismissed. 

Appeal and cross-appeal dismissed. 

N. G. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 

No. Cl OF 1907. 

' Bhola Nath Das and 
the Basuria Coal Co , 
Kampini, J. Ld., Defendants, 

Shari'Dddin, J. Appellants, 

1908. ' V. 

11, March. Baja Durga Pros ad 
. Singh, Plaintiff, 

.. ^ Respondent. 

Notice—hansler uf IVopcrti/ Act {IV of 
lS82)y sec. lOS'j]—Lfmitation Act {XV of 
1877), Sch, II, Ads. 110, ne—LloijalUi, mh 
for. 

Where it was stipulated that a cettain 
notice was to be given two months befoie 
the SOih of Chaitra, 

Held —That a notice dated 1st Fnlgoon 
( - 13th February) was not a valid notice 
when the 30th Chaitra fell on 12th Apnl, 
as It was not a full two months' notice but 
fell short of it by one day. 

In view of the provisions of cl. (j) of 
sec, 108 of the Transfer of Propes'ty Act, 
all lessees including lessees holding under 
pennanent 'eiins arc liable for sent even 
^^ter they have oansfcucd th’-ir rights 


A suit for lecovery of royalty upon,', 
registered document is governed by Arf, 
116 and not Art. 110 of Sch, II of the 
limitation Act, 

The Raniganj Coal 'Association v. 
JuDoo Nath GkosE (1) followed. 

This was an appeal preferred bn the 
26th of I'eluruary 1907, against the 
decree of Babu Bepin Behary Chatterjee, 
Subordinate Judge of Zillab Manbbum, 
dated the 7th of February 1907. 

The facts of the case appear from the 
judgment. The kahuliyat' upon which 
the suit was brought was a registered 
one. 

Babus Sib Chandra Palit and Hera 
Lnl Sanyal for the Appellants. 

Dr. Rash Bf.hary Ghost, Babus Joges 
Chandra I^ey and Lalit Mohan Ghose for 

4 

the Respondent. 

The Judgment of the Coo^it was as 
follows;— 

This is an appeal against a decision 
of the Subbrdinate Judge, dated the 7th 
February 1907. 

The appeal arises out of a suit brought 
to recover, with interest, the minimum 
royalty due under a kabuliyat executed 
by the Defendant No» 1 in favour of 
the Plaintiff, ' The claim is laid at 
Rs. 38,960. 10 ^8. 6 pie. ' 

The facts of the case are as follows :— 
«) 

The Plaintiff is a zemindar, who is the 
owner of certain lands in which ooal Is 
found. He leased by a deed, dated the 
19th July 1899, certain sub-solli rights In 
the lauds owned by him. The lease con¬ 
veyed a mokurari mourasi tenure. It was 
stipulated in the JeahuUyat executed by the 
Di'fondant No. 1, Bhola Nath Das, that 
(1) 1. L..R. 19 Cftl. J£9 (lG9.i}. 
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' 

he was to pay a certain royalty (Rs. 8,400 


per annum) for the rp^islng of coal. Then 
there , was stipulation that ,"lf iu any 
year, I sell a very small quantity of coal, 
or be unable to sell any quantity of coal 
at all in any year, jwiag to the market 
rate of coal being very low; ^or owing 
to the absence of purchasers of coal, or 
for any other reason, then, by giving you 
notice two months before, I shall not 
pay you more than Rs. 6,000 as mini¬ 
mum royalty for that year. The amount 
of minimum royalty shall be due each 
year on the 30th Choitra.” 

The Plaintiff now sues for the royalty 
at the rate of Rs. 8,400 per annum for 
the years 1309, 1310, 1311 and 1312. 

The defence is that the Defendants 
’Nos. 1 and 2 (the Defendant No. 2 being 
assignee of the interest of’the Defendant 
No. 1) had given notice to ihe Plaintiff 
that 4he latter was not entitled to a 
royalty o'Rs. 8,400, but to the minimutn 
royalty of Rs, 6,000 per annum. 

The Subordinate Judge had found iu 
favour of the Plaintiff'. 

The Defendants appeal ; and on their 
behalf the following pleas have been 
raised •,— Pint, that the Plaintiff is not 
entitled to .,get more than a minimum 
royalty of Rs. 6,000 per aiinum ; second- 
ly, that the Defendants are entitled to a 
deduction of the lanc^ encroached upon by 

I 

the East Indian Ry. Co. and by. Mr. 
Crete; thirdly that the kistibundi put 
forward by the Defendants is not binding 
on *^)he Piaintiff; /out thiy that the De¬ 
fendant No, 1 is not liable at all, as he 
assigned his rights to the Defendant 
No. 2) fifthly, that a certain portion of 
the claim is barred by limitation; sixthly, 
that the Subordinate Judge has excluded 


certain evidence, vit , notices and corres¬ 
pondence and, seventhly, that the Defend¬ 
ants are not liable for Interest and costs 
to the full amount as they made a 
tender of a certain sum which was refused. 

The 6rst point we shall deal with is 
as regards notice. The notices relied 
upon are to be found iu pages 23 and 
26 of the paper-book. The first notice 
is dated the 13cli February 1905 (Ist 
Falgoon 1311). It is a notice given by 
the Defendant No. 3, and not by the De¬ 
fendant No. 1. If it is of any avail It 
would only entitle the Defendant to pay 
the smaller amount of Rs 6,000 for 1311. 
But it appears to us that this notice was 
not in terms of the kabuliyat, because 
the kabuliyat provided that the notice 
must be given two months before the 
date on which the royalty for each year 
was payable, the 30th Chaitra of each 
year. Now, the 30th Chaitra 1311 was 
the 12th April 1906. So the notice 
dated the 13th February 1905 la not 
full two months notice, but less than 
two months by one day. Therefore it 
is not valid and in accordance with the 
terms o.^. the* Xabuliyat. The so-called 
notice at page 26 is a letter written by 
the De.feudant No. 1 to the Plaintiff’. 
It contains no notice at all, it does not 
make any reference to the terms of the 
kabuliyat, und/r which the Defendant 
No. 1 would be liable for Rs. 6,000 for 
any particular year. It says " I am try¬ 
ing my best to make a part payment 
at least at an early date, I hope to get 
a good sum from one of my customers 
next week, when I will not fail to pay." 
This is no notice as required by the 
kabuliyat. 

The next point is that the Subordinate 
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Judge Is wrong in not bolding the De 
feudant entitled to a deduction for llie 
land encroached upon by the E I. Ky. 
Co. and Mr. Crete. There is, however, 
no evidence at all to show that the 
Defendants have been obstructed iu iviiy 
way in the raising of coal by these en¬ 
croachments. The Company have run 
lines only over tho surface, and there 
Is nothing on the record to show that 
they have interfered with the woiking 
of the coal by the Defendants. Then, 
the report of the Commissioner deputed 
to enquire into the encroachments show 
that tho encroachments by Mr. Crete, 
the Manager of the Basdebpur Colliery 
were entirely outside the laud leased* to 
the Defendants. 

The third point is as to the kistibiindi, 
That is not binding on the Piaiutifi', 
because the evidence shows that tho 
Plaintiff refused to have anything to do 
with the hstilundi or to agree to it in 
any way. 

The next point is that the Defendant 
1 ^ 0 . 1 is not liable, because he assigned 
his rights to the Defendant No. 2. It 
appears to us, however tliat according 
to sec. 108, cl. U) of the Transfer of 
Property Act, the lessee is liable, even 
if he transfers his rights. The ’pleader 
for the Appellants says that this clause 
does not apply to permanent rights. 
But that Is not so. It''applies to all 
cases, In the absence of a contract or 
local usage to the contrary, and there 
Is no evidence of a contract in this case, 
or of local usage. 

The next plea is that part of the claim 
is barred by limitation. Tho Appellants 
Bay that tho royalty iu this case comes 
wltEi^'tbe definition of rent and that, 


therefore, the period of limitation Is that , 
prescj-ibed by Art 1^0 of Sch. II of the , 
Limitation Act. It' appears to us, that 
the article applicable is Art. 116, as laid 
down iu the case of The Rmiganj Coal 
Association v. Judao. Nath Ghose (1). 
That being jo, the claim is not barred 
by limitation. 

Tiie next ground of appeal Is that 
certain evidence of noMces and letters 
was excluded. But, we find that they 
were not attempted to be put in till after 
the close of the case, and then they were 
not proved They are not sworn to by 
any one, They are private documents 
and do not prove thetnselves. They 
have, therefore, been properly excluded. 

The last point is that a certain amount 
was tendered, which tl)e Plaintiff ro-'' 
fused to receive. I,t, appears that sum, 
iioi of Us. 21,000, as the pleade: for the r 
Dwfeiidant says, but of Us. .o,00C was 
te ndered along with the h Utimndi ] 
and ic was, of course, refused, because, 
if It had been received, It would have 
been treated as an acceptance of the 
kistihundi. So far as we can see, the 
Rs. 5,000 was not tendered by itself. 

It was tendered along with the kistihundi 
which the Plaintiff ,wa8 not bound to 
accept. De never agreed to it. Theie- 
fore, in these circumstances,, when the 
Us, 5,000 wore tendered with the kisti- 
hundi, the Plaintiff was eritllled to refuse 
to receive the money, because he was 
not willing to agree to tlie kistihundi. 

On theso grounds we are unable to 
interfere with the decision of the lower 
Court, and we dismiss this appeal with 
costs. 

S. C, S, Appeal dismissed. 

(1) I. L. K, 39 Cal. 480 11892). 
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[CRIMINAL REVISIONAL JURISDICTION.] 

N6. 33?'or 10^08, 

Rampini/J. 

I' 

Shabfuddin, J. Radhakanta Lal, 
1908. Petitioner, 

Heard, v. 

30, April. Tub Empkt.or, 

Judgment, Opposite’Party. 

5, Miiy.j 

Special coiiftablex—Appoint meat—Act V 
of 1861, secs. 17, ,19—Circum.itonces justi- 
lying appointment—He tv Sol to coioply vith 
an improper order of appointment. 

The circumstances which judijy an 

order 4 mder sec. 17 of Act V of IStil ate 

that a disturbance of the peace is appre- 
hendid and thU the Police ioi^ce available 
IS insufficient to pieserve the pence, and 
protect the inhabitants of the village where 
dtslurSances aie appi e'hended. 

Reni Maduai! SisGU.t^. x’lin; Emperor 

(1) , GopinXth Paryau v. The I'Impuk^s 

(2) foil owed. 

In a'case loheie it was not eleai that 
iheie was any dangir of a distinbance ot 

the peace or th it if thefe was such a 
danger, the oidinaiy police force available 
was not sufficient to cope ivith it, 

jtylJ_ That the appointment of the 

Petitioner as special const ible was unneces¬ 
sary 'and im-cpMlient, 

Held furtkier—2Vi It _ the Petitioner 

should not be prosecuted under sec. 19 of 

Act V of IfiGl for his refusal to act in 
accordance with such appointment. 

Tills was a rule granted on tlie 23rd 
of March 1908, against an order of the 
District Magistrate of Gaya, dated the 
28ch of February 190^ directing the 

(1) 12 C. W. N. 3G6 (1908). 

(2) 10 0. W. N.'S'i: s 0. 2 U L. J. 
666 (1886); 
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prosecution of the Petitioner under sec. 
19 of Act V of 1861, for disobeying the 
orders passed by the Snb-Divisional 
Magistrate of Nawadah and by the Dis¬ 
trict Magistrate of Gaya, under sec. 17 
of Act V of 1861. 

The facts of the case will appear from 
the judgment. 

Mrssis. P. L. Ray, Asgur and Babu 
Atul Chandra Dutt for the Petitioner. 

Bobu Si is Chandra Chaudhury for the 
Crown, 

The Judgment of the Court was a.s 
folloi^ .s:— 

This is i rule to show cause why the 
prosecution of the Petitioner under sec. 
19 of Act V of 1861 should not be set 
aside on the ground that bis appoint¬ 
ment under sec. 17 of the Act was not 
justified by the terms of that section. 

It appears tliat on a recommendation 
of tiie Sub-Divisional Magistrate of Naw- 
;ulab, tlio District Magistrate of Gaya 
appointed the Petitioner and 12 other 
persons as special constables under Act V 
of 1861, and the Petitioner was, also 
by an older of the District Magistrate, 
appointed a special lance constable for a 
period of 6 months, commencing from 
ilie 17th December 1907. 

On the l ith January 1908 the Sub- 
Divi.si.doiial Magistrate of Nawadah Issued 
a noliLC to him calling on him to ap¬ 
pear befoio him on the 23rd January 
1908, to show cause why he should not 
be prosecuted for not obeying these 
orders. 

By an order of the District Magis¬ 
trate of Gaya, dated the 28th February 
1908, he is now being prosecuted under 
sec. 19 of the Act, and It Is this order 
we are asked to set aside. 
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It has been urged by Mr. P. L. Ray 
Counsel for the Petitioner that as the 
appointment of the Petitioner under sec. 
17 of the Act, was not warranted by 
law, he was justified in refusing to act 
as special constable, and that therefore 
hie prosecution under sec. 19 of the Act 
is illegal. 

Mr. Ray has drawn our attention to 
the case Btni Madhub Singh v. The Em 
peror (1) as an authority for his conten¬ 
tion. We feel no doubt that the order 
under sec. 17 of the Act was inexpedient 
and unnecessary. The Petitioner had a 
dispute about property with a lady 
uamod Najima Begum, who, he alleged, 
was the mistress of his father now dSad. 

It is entirely this dispute, and not any 
riot or general disturbance of the peace, 
which led to his being appointed a spe 
cial constable. The Petitioner complains 
that the Sub-divisloTial Magistrate has 
espoused tlie cause of Najima Begum, 
and has consequently instituted various 
criminal proceedings against Itim, in 
which he has been uniformly success¬ 
ful and finally had been appointed a 
special and a lance toifttab^e so as to 
interfere with the prosecution of his 
civil dispute with Najima Begum. We 
need not enquire into this matter: suffi¬ 
ce it to say that in the case of Beni 
Madhab Singh v. The Emperor (1), it has 
been laid down that " tiie .circumstances 
which justify an order under sec. 17 

(1) 12 C. W. N, *80 (1908). 
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are that a d^turbanoe . of the peace is 
apprehended and that the Police force 
available Is insuffioient to preserve the 
peace, and protect the Inhabitants of the 
village where disturbances are appre¬ 
hended. The same principles were laid 
down in (r^pinath Paryn v. Empress (2). 
We doubt if there was ever any danger 
of a disturbance of the peace. If there 
was, it would appear that it was not 
such as the ordinary PoliOe were unable 
to cope with. There has been no dis¬ 
turbance of any kind. If there'had been 
the Petitioner could noj', as a special 
constable, have prevented it and there 

was really no necessity to appoint him 

« '■ 

to be a special constable. If the Magis¬ 
trate apprehended that the ’Petitioner 
was about to ceftimit a breach*of th^ 
peace, he coijd have Instituted proceed¬ 
ings against him under sec. IQ"^, C. P. C., 
but in our opinion the orders appointing 
"him a special constable and particularly 
a special lance constable, were entirely 
unnecessary tjind inexpedient. For these 
reasons, we make the rule absolute and 
set aside the order for the prosecution 
of the Petitioner under sec. 19. 

This order will also govern the case of 
the Petitioner Kashlnath In revision case 
339 of 1908 : the,order for whose pyose- 
cution under sec. 19, Act Y of 1861 is 
also set aside. c 

B C Rule -made absolute. 

(3) 10 C. W. N. 82: s, c. 2 C. L. J. 

556 (1888), 
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The Eastern Bengal" Tenancy"(Amenpmknt) 
Act. by which the Bengal Tetmicy Act has 
been amended for the Eastern Bengal received 
the assent of the Gjvernoi-Gelieral mi the 25th 
May 1908. 

_ » 

We ARt GLAD TO* WELCOJIK THE INCORPORATION OF 
a Law Society in Calcutta. Tlio objeets of the 
society, amongst otliers, are to protect i he cliaractor, 
status and interest of the solicitms and attorneys 
practising within the jurisdiction of the Calcutta 
High Court and Courts subordinate thereto, to 
promote honoiirahle practice, to repress malpractices 
and to determine questions of professional usages 
and courtesy prevailing iu the profession and decide 
disputed questions of professional propriety or prac¬ 
tice, to make representations to the [irnper authori¬ 
ties on questions aiTectlug the interest of the pro¬ 
fession and to procure, chaugii'S In tlie law and 
secure its better administration! Tiie Society also 
proposes to adopt disciplinary meaHurcs, such as the 
opposing of the admission of attorneys or solicitors 
for any good and sufficient cause and for siich cause 
to take steps for getting olhers slrui'k off the rolls. 
Besides these the Society also proposes to estalilish 
libraries, organise lectures and ^otherwise help the 
cause of legal education amongst the articled clerks. 
We wish every, success to the Society and hope it 
will secure the hearty support and co-operation of 
the profession and in course of tipie be entlGed to 
all the privileges that the Incorporated Law Society 
in England enjoys. 


We INVITE AmBNTION TO THE RtJIiKS PUBLISHED IN 
the Calcutta Gazette and reproduced in these columns 
relating to the registration of the lames of clerks 


serving under pleaders practising in raofnssil Courts. 
It should be remerrbered that pleaders in the 
mofiissll have to do a lot of drafting and conveyancing 
work. In fact all the work that is done by a firm 
of attorneys or solicitors in the Presidenny towns 
has to be, done by the pleaders in the raofnssil. 
Although we reg.ud the rules to be on the whole, 
wholesome yet care should be taken in putting them 
iu operation, A too strict or injudicious enforce¬ 
ment of the rules may work some amount of in¬ 
convenience. The penalty attached to the employ¬ 
ment of unregistered clerks Is only that such clerks 
shall not be allowed access to the Court offices. So 
afrer all the rules may uot work any serious hard¬ 
ship. 


The orservations of the Lonn Chief Justioe of 
England sitting in tlie newly constituted Court of 
Appeal and quashing the conviction in the case of 
Rex V. L’e is deserving of more than casual attention 
in this country. In view,of the apprehension felt in 
some quarters that the conferring of a right of appeal 
In criminal cases might prevent jiiriesfroni giving tha 
benefit, of tlio doubt to prisoners, Alverstone, L. C J, 
In delivering judghieiit, in the above case expressed 
the hope, " that, the passing of the Act .would r.ot 
lead to any modification of tlfe well-established 
practice in the administration of the criminal law 
that there is a presumption of innocence which is 
only to be rebutted by such evidence with regard 
to the particular offence-as leaves no rsaaonahle 
doubt (hat the prisoner is guilty.” The learned 
Lord Chief Justice proceeded to add “ hut for our¬ 
selves we have no fear iu this direction, and we feel 
sure that judges in the future, as they always have 
in the past, will continue to tell juries that it is 
the duty of the prosecution to make out their case 
and that any question of doubt should be decided 
In favour of the prisoner,"" 


In the CASS In re the Public Prosecutor, reported 
at p 84 of the current Volume I. L. R. Madras 
Series, an Important question as to the power of the 
Magistrate to award imprisonment In lieu of whip¬ 
ping, which could not be lufficted, was decided by 
their Lordships Benson and Sankaran Nair, JJ. 
There one M was convicted of theft and sentenced 
by the District Magistrate to receive 20 stripes. 
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The Medical Officer certified that. M was unfit to 
receive 20 stripes but w»s fit to receive G stripes, 
These stripes were inflicted and in lieu of the 
balance of 14 strlpee, the District Magistrate sen¬ 
tenced M under sec. 395 of the Criminal Procedure 
Code to 3 mon'hs' rigorous imprisonment. Sec. 
394 (b) [irovidea for cases where the Medical Officer 
present at tlie time of the infliction of whipping 
certifies that the ofifender is not in a fit state of 
health to undergo the whole or any part of sentence 
of whipping and the wliipping in consequence is 
suspended. Then tlie following sec. 395 lays down 
that the Magistrate in such a case will be competent 
to revise the sentence and award imprisonment In 
lieu of so much of the sentence of whipping as was 
not executed. 


Put TnERE is no provision in the Code of Cri- 
minal Procedure which relates to cases where 
tlto Medical Officer certifies before the infliction of 
whipping, that the offender Is unable to bear the 
wliole whipping and in consequence a part of the 
whipping sentence Is suspended. Their Lordships 
therefore ruled that where the Medical Officer before 
the Infliotlnn of the whipping certified that the 
offenders could not undergo more than G stripes, the 
District Magistrate had no power under the law to 
sentence the offender to Imprisonment In lieu of the 
14 stripes suspended. In ottier words the learned 
Judges Iteld that sec. 395 (1) does not cover such a 
case and therefore the Magistrate has no jurisdiction 
in such a case to revise the sentenoe and award 
imprisonment. It is difficult to see why the Magis¬ 
trate should he incompetent to revise the sentence 
when the Medical Officer certifies before the exe¬ 
cution of the sentence that the offender is un¬ 
able to undergo the whole whipping, but would he 
competent under the law to revise the sentence 
when the Medical Officer certifies dilriiig the execu¬ 
tion of the sentence that the whole whipping should 
not he inflicted. 


The Legislature, no doubt, contemplated that 
the medical examination should take place at the 
time of execution as in the case of any previous 
examination it may be that at the fime of the 
execution the person may not be in a fit condition 
to undergo the sentence of whipping; and there 
seems hardly any doubt that the distinction drawn 
fn this case did not occur to the framers of the 
Code. But whether the distinction drawn In the 
two cases be material or not, we have no doubt 
that the decision of their Lordships is not open 
to exception. It Is a well-known principle of In¬ 
terpretation of statutes, that penal laws should be 
strictly ooDBtru0||i^ As secs. 394 and 395 do not 
provide for a case like the one under notice and 
as there Is no other section In the Code meeting 
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such a case, the learned Judges held that the 
Magistrate had no power under the Code to sen¬ 
tence the offender to ,'mpriconment in lieu of the 
portion of the "se.'itenoe of whipping whiph had not 
been inflicted. 


CURRENT INDIAN CASES. 

Samasundaram f;. Manicea Vasaka, I. L. R 31 
Mad. 60. C. F. C., sec. S86—Ghayter Act, sec, 15, 

Under sec. 15 of the Charter Act the High Court 
has power to interfere witli an order passed by a 
Subordinate Court for the examination of a witness 
on commission when such an order cannot be passed 
under sec. 386, C. P. C. 


Vaidiswara V Siva Subramania, I. L. R 31 Mad. 
GG. Companies Act, secs. 61, 112~Q.ulh, liability to, 
after liquidation — Limitation. 

. . . . Even 'though the recovery of the un¬ 
paid portions of the calls might have been barred 
under Art. 112 of the Limitation Act, if the com¬ 
pany had sued for them, yet this does not affect the 
new liability ereajed fiy see. 61 W (of Uie Indian 
Companies Act) " when the company has gone Into 
liquidation.” "Pev Benson and Miller, JJ. 


^Rahayyan V . Kadir Bacha, I. I^ R. 31 Mad. 68. 
Tiansjer of Pinpeity Act, sec. Sl) — C. P. C., sec. SS5. 

An application under sec. 89 of the Transfer of 
Property Act is' an application for execution; sec. 
235, C. P. C., and Art. 178 or 179 of Scb. II of 
Limitation Act applies to such an application. 


Chai.anadi Paloori, L L. R, SI Mad, 71. Exe¬ 
cution — Limitation—-Obstacle 

• * 

So long as proceedings initiated by the decree- 
holder are pending^ his right tt apply for their con¬ 
tinuance accrues frhm day to day, i.e, on every 
on which the Court does* not »uo moiu continue 
them,—the right to apply will then not be barred 
till three years have elapsed after the proceedings 
have ceased to be pending. 

A fresh application for execution is barred if made 
three years after the removal of an obstacle. 


Aloirisamy Naidd V. Vbnkaii Chkllapatht, I, 
L. R. 31 Mad. 77. Efxtmtkn—G, P. C,, isc. 2S2. 

On the death of a decree-holder his heir has the 
right to apply for execution without being brought 
on the record. 
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Perumallu V. Empbror, C. Cr. P., tec. 195. 

“ The words subject tc the prnvi|ion8 hereinbe¬ 
fore contained which occur at the beginning of 
sec. 537 cannot be construed in such a way as 
to nullify <.he express provision of the latter part 
of the section, which in cl. (6) enacts that no sen¬ 
tence passed by a Court of competent jurisdiction 
shall be reversed on appeal ‘ for want of any sanction 
required by sec. 195.”’ Per Benson and Sankaran 
Nair, JJ. 


Arumoga V, Venkata Subbikr, I'. L. ll, 31 Mad. 
82. C. Cr. P., sec. 145. 

In making an inquiry under sec. 145, cl. 4, C. Cr- 
P , a Magistrate cannot delegate to a Subordinate 
Magistrate the duty of, recording evidence. 


The Ptjnijc Prosecutor—Petiti.oner, I. L. 11. 31 
Mad. 84. Cr. P. G., sec. 395 — Whipping 

The accused was sentenced to receive 20 stripes. 
Before the sentence was executed the Medical Officer 
certified that he wafr fit to receive 6 stripes which 
were inflicted. For the balance of 14 st/ipes the ac¬ 
cused was sentenced to 3 months’ imprisoiiraent, 
held that the sentence o* Imprisonment was bad. 


Veerappa V. TtNDAL, I. L, R, 31 Mad, 80. Suit 
against a dead man. 

When a suit is instituted against a deceased even 
upon a bond fide mistake owing to the ignorance of 
the death of the Defendant, held that the heirs can¬ 
not be substituted. 


Ilebieto. ^ 

The Civil Procedure Code (Act V of 1908) By 
Sasi Bhutan Bote, B. L., Vakil,' Howrah Court, 
Calcutta. The Universal Pt'ess Company, 11, Pol¬ 
lock Street. 1908. Price, Paper, Re. 1. 

'rhis is a ueat and handy reprint of the new Code 
(as it appeared in the Gazette) together wjth the 
report of the Selept Committee. Considering its 
general get up which la admirable, the prlee is cer¬ 
tainly moderate. The only thing wanting' Is a 
subject index without which the new Code with Its 
unfamiliar arrangement of sections and subjects will 
not lend itself for easy handling. 


ilotes of 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported, 

(Thu ImporCantJoAAes to be fully re];>orted horeaitor. 

Criminal Rbvisional Jurisdiction. Before Rampini 
and Shabfuddin, JJ. • Criminal Revision No. 
352 OF 1908. KESIIAB CHANDRA KAR, Ist 
Party, Petitioner v. HARADHONE CHATTJIR- 
JEA, 2nd Party, Opposite Party. 11th May 
1908. 

Criminal Ptncedwe Code, secs. 145, 146 —Refusal 
of Magistrate to leceive all the evidence which a party 
wanted to offer—Whether a ground for interference 
by the High Court, 

In a pWeeding under sec. 145, Or. P. C., the 
property in dispute was attached by the Magistrate 
under sec. 146, Cr. P. C. It appears that the 
Petitioner put in a list of 29 witnesses and wanted 
to file some documentary evidence; but the Magis¬ 
trate did not call for the documentary evidence, and 
refused to summon more than 10 of the witnesses. 
The Petitioner obtained this rule to set aside the 
order of attachment under sec. 146 on the ground 
inter alia that the Magistrate had acted without 
jurisdiction by his refusal to take all the evidence 
which the Petitioner wanted to produce. 

Their Lordships observed 

“ It appears that the Petitioner put in a list of 
29 witnesses and the Magistrate summoned ten 
witnesses. He refused to^ summon the remaining 
witnesses He also did not call for oertaiq docu¬ 
mentary evidence which the Petitioner wished for. 
We think, however, that there is no ground for 
disturbing the finding of the Magistrate on this 
point. These are not matters which affect the 
jurisdiction of the Magistrate. They are mitters 
which affect procedure of the Magistrate. We can¬ 
not interfere under sec. 15 of the Charter unless 
there is want of jurisdiction. Furthermore, the 
Magistrate appears to be right on the merits. He 
is not bound to "ummon 29 witnesses. It Is the 
duty of the Petitioner to produce his own witnesses 
and documentary evidence. This has already been 
decided in a judgment of this Court, We discharge 
the rule.” 

Mr. Sinha with him Babu Dasarathy Sanyal for 
the Petitioner. 

Mr. A. Ghaudhuri with him Babu Joy Gopal 
Ohosha for the Opposite Party, 

Rule discharged. 
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Civifc Appkllatb JaniSDicTiON. Before Caspbusz 
and Sharfuddin, JJ. Appbal from Appellate 
DkoreeNo. 1189 OF 1906. ANANTA PAIURA 
AND OTHERS, Defendants, Appellants v. PARMA- 
NANDA PARIRA and other,s. Plaintiffs, Res¬ 
pondents. Heard, 2nd and 3rd June 1908. 
Judgment, 3rd June 1908. 

Possession—Plaintiff jailing to prove separate 
possession—Joint possession, dices /or. 

The Plaintiffs brought this suit for a deelaration 
of their mohaddami title to certain land and to 
recover possession on the allegation that the land 
appertained to their 4 annas 6 gundas share on 
partition. The defence of the Defendants Nos. 1 to 
5, who were the Appellants, was that they had raiyati 
right to the whole of the land under claim, and 
that they had been holding possession in that right 
for a period far exceeding 12 years during which 
time they had been in possession, partly Ithas, and 
partly by letting out to tenants. The sub-tenants 
of the Defendants were Defendants Nos. 27 to 31. 
(shiknii Defendants). 

The Court of first instance found that ther^ had 
been no effective partition, but that the Plaintiffs 
were entitled to recover joint possession, to the 
extent of 4 annas G gundas share, along with the 
CO sharer Defendants, by ejecting the shikmi Defend¬ 
ants. The Munsif also held that no question of 
limitation arose In the circumstances of the case as 
the land in dispute was the joint property of all 
the niohidd'ims. 

On appeal, the .Subordinate Judge affirmed the 
decision of the Court of first instance. 

On iippeal to the High Court, it was held, that 
if a Plaintiff claimed possession of a separate share 
in certain properry and failed to prove the separa¬ 
tion, he might nevertheless bo entitled to joint 
possession to the extent of his'-share along with 
other co-sharers. 

Mookhid/i Sundari Dasi v. Ram Charan KarmoJcar 
;l L 'R. 8 Cal. 871) explained. 

B'lbus Debendra Nath Mulhck and Jogendra 
Chundei Ghost for the Appellant. 

Bobu Monmohan Dutt for the Respondent. 

A. T. M, Appeal dismissed. 

|)igh €aui‘t polite. 

Th^ following Rule having been framed by the High 
Court of J udicature at Fort William in Beng.al, in tho 
eicrciat! of the powers vested in it by the Statute 24 and 
26 Vic., Chapter 104, .section 15, and sanctioned by the 
Governor-General in Councii, is published for general 
information. 

Hioh Cflifcr, 1 By order of the High Court, 
Enolish Defabtueni I 

{Criminai.), j A. P. Muddimas, 

Tht Srd June 1908 . } Registrar . 


Rule No. of 1908. 

After Rule 28, Chapter HI, page 83 of the High 
Courtis General Ruif.s aqd Circular Orders, Criminal, 
inseii the following. 

Documents not admitted as evidence. 

28A, Document.'}^ which have not boeii admitted as 
evidence should not bo made part of the record, but 
should at once bo returned to the party by whom they 
have been produced. 


General Letter No. 5,' dated Calcutta, the 19th May J908. 

From— A. P. Muduiman, Esq., Registrar of the High 
Court of Judicature at Fort William in 
Bengal, 

To—The Di.strict Judgerof 

I Alt directed to forward, for your information and 
guidatiee, and for comiiiimication to tho .Suboidinate 
Civil Coui'ts of your di.strict copie.s of tho 

rulc.s which have been framed by this Court regarding 
ple.idciV clciks. , 

2. The attention of the Conj't h.a.s recently been drawn 
to the uii.satisfactory coqdition of affairs which has 
resulted in certain in.stancc.s from an cxcc.s.sive nuinbur 
of person.s .attending the local Courts under the pretext 
that they are pleadcr.s’ clerks. It has also been brought 
to the noticii of the Coiiit tliat the powers of Distiict 
Judges ill reg.ird to the control ^.of this luii.sance arc not 
as clearly dclined as i.s dc.sirable. The Court tru.st that 
the rulc.s now is.sucd will bo sufliciont to meet the evil. 

.3. 1 am to request that you will be so good as to at.ito 

if. your next Aiiiuial rejiort the w.iy in wliicb the rules 
have worked during the period they have been in force iu 
your dl.sti let. ' . 

Rides regarding Pleaders' Clerls. 

1. The Di.strict Judge at Lo;£d-quaiter .st.itioiis, and 
.sntb (,'ourt at out-stations as the Di.sti ict Judge may 
direct, .shall inaiiitain a register <if all ilerks emiihqed by 
the pleaders pi.icti.smg in the 1,'ivil Courts at those places, 
.showing their naiue.s, residences and the d.ite on which 
they were registered as clerk.s of the pleader by whom 
they arc employed. 

2. On or before the Rato on which these rules come 
into force, all jileaders practising in the Civil CourLs 
.shall file a statement of the names’ and .nldre.sscs of tho 
clerk.s employed liy them, and .shall leport any changes 
as they eouio. Thp certificates ieipuri;d by rule 0 shall 
ho furnished in regard to the poisons whoso names are 
reported for regi.Uration under this rule. 

Z. No peison whhse name has not been duly regi.stcrod 
shall he icengiiised as the clerk of a pleader ; and no 
pwsoii who is not a party, or a jilcadcr, or a clerk duly 
registered under these rulc.s, .shall bo admitted to the 
offices of tho Courf on any pretext. 

4. No pleader shall employ more than two clciks at 
one and the same time, without thq express pcrini8.sion 
of the District Judge. 

5. A pleador, desiring to employ as a clerk, any person 
not in his employ at the date these rules come into 
force, shall state in his application that such person is a 
fit and proper iiersoi. to be so employed, and that he will 
be employed bond fide, in his own service, for tho pur¬ 
poses of his legal business. 

6. These rules shall come into force ou the lat of July 
1908. 
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PRIVY COUNCIL. 


[ApPBAL ^ftOM liENOAL].* 


Lord M!*AONAaHTEN. 
Lord Atkinson. ! 
Sir Andrew Scoblb. 
Sir Arthur Wilson 
1908. 


Radha Prosad 

j 

Mullick and aiir. 
Appellpflrs, 
rj 


H K-d, 5 , <fe RaniAIONI r)«83l 

11, Frt'iriiafy, and o’heri, 

Jndginenr, • R.;Hpondent8, 

Hindu Law— Wdl — Con$truction—Bequest 
to “ daughters and their respective sons ’’— 
Restrictibn of descent to male issues—Ahsohtte 
or life-estate — Woman’s estate—Survivorship 
betiaeen daughters—Spiritual benefit — Re¬ 
mainder over to sons*—Gift over to daug/’ters 
on failure of adoption—Suectssion Act (vV of 
1865), sets. 8S, 116, 117. 


Ir»construing the Will of a Hindu it is 
not improper to take^ into consideration 
what are jenown to be the ordinary notions 
and wishes of Hindus with respect to the 
devolul,ion of property. It may be assum¬ 
ed that a Hindu generally desires that an 
estate, specially an ancestral estate, shall 
be 1 stained in his family, and it may be 
assumed that a Hindu knows that as a 

general rule, at all events, women do not 

• • 

take absolute estates of inheritance which 
they afe enabled to alienate. 

• H * 

ModlvieMahomed6hum9oolv.Shewuk 
BAM (1) followed. 

In the Will of a hindu drawn up in 

the English language and probably by an 

English Solicitor who was one of the 

attesting witnesses, it ivas provided, in 

case%of the failure of a piior bequest 

in favour of a son to be adopted to the 

testator, {which bequest in fact failed) that 

the estate was to be made over to and 
♦ 


divided betiveen his tioo daughters in 
equal shares, “ to whom and their respec¬ 
tive sons he gave, devised and bequeathed 
the same." there was a proviso that in 
the event of one of the daughters dying 
without leaving any male issue surviving, 
the share of 'h' ih ceased daughter was 
to go to the sinv'ving rf'iugh'er and her 
siios—to th- -X'usion in ho>i c-*vts of 
female i<sue. A'>*'>/<(■<, that **in the cage 
or (he '(rath O' either daughtei leaving 
sons, the share of such daughter was to be 
paid to such her «on or tons, share and 
shite alike," 

Held —That under the Will the testator's 
daughters whom he incontestably intended 
to benefit were to have no more than what 
is generally known to be a woman’s estate 
in his propet ty. 

That the testator intended to create in 
their favour an estate for life with a 
remainder over to their sons. 

That in the events tha,t happened the 
daughtets ivere entitled to the testator's 
estate in equal shares for life and with 
the benefit of survivorship between them¬ 
selves. 

This was aq appeal from an Appellate 
judgment and decree of the High Court 
at Calcutta, dated the 23rd. of April 1906, 
which tfflirmed a judgment and decree of 
Mr. Justice Woodrofie, sitting on the 
Original Side of the said High Court 
and dated the Blst of July 1905. The 
judgment of Mr. Justice Woodroffe la 
reported at 9 C. W. N. 1033 and the Ap* 
pellate judgment at 10 C. W. N. 695. 
The suit was for the oonatruotion of a 
Will, dated the 13th October 1875 of 
one Hurry Daas Dutt who died on the 
30th October 1875. 

The aaid Hurry Dasa Dutt by hia Will 

92 


(1) L. R. 2 L A. 7 (1874). 
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appoiuted three executors aud trustees, 
VIZ., (1) Srimutty Surnomoni Dassi, the 
testator's widow, (2) Modhosoodan Dutt, 
bis father aud (3) Dwarka Nath Dutt, 
his uncle. 

Inter alia the testator made the fol¬ 
lowing provisions ;— 

"Whereas having no son born to me 
of my body I am desirous of adopting 
one in my life-time but in case I depart 
this life before carrying such my desire 
into effect, I hereby authorize and em¬ 
power my wife and executrix Srimutty 
Surnomoni Dassi and my executors and 
trustees to whom 1 give full permission 
and liberty to adopt after my decease a 
son and in case of his death during Jus 
minority or on attaining his full age aud 
without leaving male issue to adopt a 
second son and in' case of his death 
during minority or on attaining such age 
and without leaving male issue to adopt 
a third sou aud no more. In any of the 
above cases of adoption should the adopt¬ 
ed son die leaving ft, sou or sous the 
power of adoption shall cease or remain 
in abeyance during the life or lives time 
of such son or sons of such adopted son 
but shall revive on the death of such 
son or sons during minority. 

"•I direct my executors and executrix 
and trustees to pay out of the income 
and Interest of my estate and effects 
monthly all necessary household expenses 
as well as for the worship of our family 
Idol Sri Sri Itadha GovindjI and to pay 
my wife monthly during her natural life 
for her sole and separate use the sum of 
rupees two hundrsd and also the sum 
of rupees fifty monthly to such adopted 
f^oD who shall live and attain bis full age 
years after his so attaining such 


age of 18 years ^utlng the*- life-time of 
my said wife provided he remains under 
her cohtrol and bears a good cbaraoter 
aud if my sSiid executrix and executors 
aud trustees think fit and are satisfied 
with bis conduct and behaviour and for 
the purposes of su'oh'monthly expendi¬ 
ture my executrix, executors aud trustees 
shall set apart and retain out of the 
Interest and Income of my 'Ostate a sum 
sufficient to meet such' e,vpendlture for 
six months and invest the rest and residue 
of such income and interest in,Govern¬ 
ment securities iu their joint Esmes but 
in uo case shall such adopted son bate or 
exercise any oontrolv dominion over my 
estate and effects until the death of my 
wife, after which event I direebrny said 
executors and trustees to make over the 
whole of my estate and effects both real' 
and personal or imrtioveable or moveable 
whatsoever aud wheresoever and of what ' 
nature or quality soever to such adopted 
sou who shall survive my wife it lie shall 
have attained his age of 18 years during 
the life-time o'l my wife or on his so 
attaining such age after her decease to 
whom aud his heirs I give, devise and 
bequeath the same. But iu case none of 
such adopted sons survive my sjeid wife 
or in case of either sutvi-ing my .said 
wife and dying under the said age w'ith- 
out leaving a sdu^ or sons ! desire and 
direct my exacutors after the death of 
my said wife or the death of such son 
after her but under such age of 18 
years without leaving a sou or sons to 
make over and divide the whole cf my 
estate both real and personal unto and 
between my daughters in equal shares 
to whom aud their respective sons I give, 
devise aud bequeath the same but should 
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either of mj said daughters ‘die without 
leaving any male* Issue surviving but 
leavfng my other daughter 6er surviving 
then In such case the surviving c^aughter 
and her sons shaH be entitled to the 
share of the deceased daqghter or in 
c&se of the death of either daughter 
leaving sons the share .of sudh daughter 
is to be paid to such her son or sous 
share and share alike.” 

Hurry Dass Diitt left him surviving 
the follewing persons, viz., 

1. His* widow Sreemutty Surnomonl 
Dassl. 

2. His daughter* Sreemutty Ranlm'oui 

Dassl. • 

3. Hib daughter Sreemutty Premmoni 

Dassl. *, 

I 

4. Three sons of Premrponl Dassi.. 

(o) Rf\dha Proaad \lulHck. 

(h) Kassi Prosad MuIHck. 

(c) ^yotl Prosad Mulliek. , 

Probate of the said Will was granted 
on the 30th December 1875 to the widow 
and uncle of the deceased, two of the 
executors named. In pursuance of the 
power of adoption conferred by the said 
Will Sreemutty Surnomonl Dassl on the 
9th August 1876 adopted Jyotl Prosad 
MuIHck wh^dled on the 29th January 
1881, she then adopted Amrlta Lall Dutt 
on the 9th February 1881. The validity 
of the adoption was the subject of litiga¬ 
tion which terminated by the judgment 
of their Lordships ,of the Privy Connell 
reported in Amrito Lai Dutt, v. Surno- 
mof« Datiee (2). That judgment decided 
that a joint power tq adopt. was con¬ 
ferred on the three executors by the 
Will and was In'talid In law—In con- 


(2) 1 0. W. N. 540 : s. 0 . L. R. 27 I. 
A. 128 (1000). 


sequence of which the son adopted in 
fact had no status In the family. On 
the 14th August 1904 Sreemutty Surno¬ 
monl Dassi died and on the 19th Deoem- 
ber the present suit was Instituted 
on the Original Side of the Calcutta 
High Court by Sreemutty Ranimonl 
Dassl. The Defendants were Sreemutty 
Premmoni Dassl, his other daughter 
her four sons Radha Prosad MuIHck, 
Kassi Prosad Mulllck, Peary Lall MuIHck, 
and Bebarl Lall Mulllck (the two latter 
of whom were born after Hurry Dass’ 
death) and Jogul KIshore Sen, a son 
adopted to the Plaintiff and her husband 
or, the 2nd November 1906. The prin¬ 
cipal relief claimed on the suit was a 
declaration of the rights of all parties 
to the suit and for the true construction 
of the Will. The Issues so far as they 
are material to this report were^ 

1. Was there an intestacy as to the 
residue I 

2. If there was no intestacy who take 
under the Will 1 

3. And for w‘hat Interest 7 

In 8uppor,t of the contention that 
there was an Intestacy It was urged, that 
there being no present bequest to the 
adopted son or such bequest being void ab 
initio, the gift over to the Plaintiff and 
her sister failed. 

On this .pofnt Mr. Justice Woodroffe 
held 

(1) That there was a ‘present bequest 
to support the gift over to the adopted 
son. 

(2) On the question whether the gift 
over failed he decided as follows:— 

"Then It is said the events have not 
happened upon which It Is stated In the 
Will that the gift to the testator’s 
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daughter was to take effect. The answer 
to this objection appears to be this. There 
is nothing in the Will to indicate that 
the testator intended that his daughters 
should benefit by it only in the two cases 
mentioned, viz., that of the adopted son 
dying, before his widow before attaining 
majority or surviving her a minor with¬ 
out male issue. On the contrary the 
testator’s intention was, I think, to bene 
fit the adopted son, and should the pro¬ 
visions in this respect In any manner 
fall then those who were of bis own 
blood, VIZ, his daughters.” 

On the second point, Mr. Justice Wood- 
toffe stated that there was no dispute 
that In case there was no intestacy the 
estate would go to the Plaintiff and 
Premmonl in equal shares. 

On the question of the nature of the 
interest they took, whether an absolute 
one or for life only, Mr. Justice Wood- 
roffe observed as follows ;—" As to this 
there Is no doubt, the Will associates the 
daughters’ sons with the gift to the 
daughters. It is admitted^ however, that 
they do not take together but it is con¬ 
tended that the reference to son's of the 
daughters shows that the daughters took 
a life-interest and the sons living at the 
testator’s death a vested remainder. 

" This however in my opinion Is not so. 

The worffs ‘ and their respective sons ’ 

« 

I think are there used as words of limita¬ 
tion and not of purchase. Further, the 
clause ends with a gift over of the share 
of the daughter dying without male issue 
to her surviving sister, a provision which 
would have no meaning if each daughter 
had merely a life-interest which would 
dejjermine in her death whether she had 
or not male issue. 


“ The testator in my opinion h%8 made 
an absolute gift of a moiety of the estate 
to each of his- two daughters, the Plain¬ 
tiff and the Defendant Premmoni. Ap¬ 
parently also be me^int to make that 
gift defeasible in the event of a daughter 
dying without male issue. As to whe¬ 
ther the clause of defeasance is valid or 
not I express no opinion, ..it* being un¬ 
necessary to do so unless,find until the 
events take place upon which it is 
declared that it shall take effect.”, (Vide, 
Srermnttp Raneemoney Basset v. Sreematiy 
Premmoney Basset (3), 

I.i the decree Mr. Justice Woodroffe 
directed 

1. An enquiry as to what the testa¬ 
tor’s estate consisted, of at the time of 
his death and also at the death of Sri- 
mutty SurnonionI Dasal deceased, the 
widow of the said testator, and what it 
consists of at the date of the decree. 

2. An enquiry to ascertain tne addi¬ 
tions and accretions to the said testator’s 
estate in the course of management and 
administration thereof by Srimutty Surno- 
moni Dassi deceased and Dwarka Nath 
Dutt deceased as executrix and executor 
of the testator’s Will and subsequently 
by the said Srimutty Surnemoni Dassi 
alone. And further 

(3). That a partition be made of the 
said estate with the appurtenances into 
two exjiial parts or shares and that a 
commission Issue directed to a certain 
Commissioner or Commissioners to be 
therein named and if the parties differed 
about any matter relating to the Issuing 
of such commission the Registrar of 
this Court should settle the same between 
them. 

(8) 0 C. W. N. 1083 (1006). 
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^he appeal to the Hfgh Court was 
heard by a Bench compesed of Macleah, 
C. J., and Sale, Harington, MItra and 
Mookerjee, JJ. 

The Appellate Court having stated the 
fact, amongst others, that Suynomonl 
Dassl 'had left a Will, dated the Slst 
January 1903, by which she pilVported 
to deal with portions of the property 
covered by the present suit, and that the 
Administrator-General of Bengal was in 
possession of'these portions, having taken 
out probate of the said Will of which he 
was appointed executor and that he had 
not been made a partjf to this suit, ob¬ 
served as follows :— ' 

“ The desfre of the testator for the 
perjjetuatton of his male iJpe and inherit* 
ance by an adopted son havjng failed, 
the question h^s arisen as io the validity 
of the bequest to his daughters. The 
failure of the bequest to the adopted son 
Is due to the fact that the testator did 
not live to himself adopt a soHj and to the 
fact that the power given by the Will Is 
void under the Hindu Law. There was 
none and there could be none to answer 
the description of an adopted son capable 
of taking iftider the Will on the death 
of the tJstator. The failure was not due 
to the legal Invalidity of the bequest. 

It was not void as contravening the rule 
of Hindu law tha^ a gift must be to a 
sentient being capable of taking, as it is' 
clear on the authorities that a gift may 
be made to a son to be adopted by 


was unsuccessfully attempted by the 
testators in Oanenidra Mohan Tagore v 
Jatindra Mohan Tagore (4) and KrieUy- 
fomoni V. Narendra Krishna Bahadur 

(5). Nor was the the bequest void under 
any of the rules laid down in secs. 100, 
JOl and 102 of the Indian Succession 
Act, sections which have been made ap¬ 
plicable to Hindus by the Hindu Wills 
Act (XXI of 1870). The Will having 
been executed in 1875, the Hindu Wills 
Act applies to it. 

" Has then the failure of the bequest 
to an adopted son rendered the bequest 
to the daughters of the testator void ? 
We se^ no reason for an answer in the 
aflSrmatlve. The principle well establish¬ 
ed by Jones v. Westcomb (6), Statham v. 
Bell (7), Meadows v. Parry (8), Murray 
V. Jones (9), Mackinnon v. Sewell (10), 
Arelyn v. Ward (11) has been codlBad in 
India In sec. 116 of the Indian'Succession 
Act which says: “where there is a 
bequest to one person and a bequest of 
the same thing to another, if the prior 
bequest shall fail the second bequest 
shall take effect ppqn the failure of the 
prior bequest, although the failure may 
not have occurred in the manner con- 
templated by the testator.” -The prior 
bequest in the present case has failed ab 
initio by reason of its object never 
coming into existei^oe, and according to 
sec. 116 the executory gift takes effect, 
notwithstanding that it was intended to 


the testatVs widow, a son who by a 6o- 
tion of law is supposed for this purpose 
to be in being at the date of the testa¬ 
tor’s death, nor was it void on the ground 
that the testator intended to create a 
line of heirs unknown to Hindu law as 


(4) 9 B. L. R. 377 (1872) 

(6) I. L. R. 16 Cal. 383 (1888). 

(6) 1 Eq. Caa. Abr. 246(1711), 

(7) 1 Cowp. 40 (1774). 

(8) 1 V. and B. 124 (1813). 

(9) 2 V. and B 313 (1813). 

(10) 6 Sim. 78<(1881). 

(11) .l Vv..4?0(iy4a), , 
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take effect in defeasanoe of the prior 
gift. There la a neoeaaary implication in 
favour of the daughters; as there cannot 
be the shadow of a doubt that the testa¬ 
tor would have wished that his daughters 
should get his property on failure of 
adoption. Sec. 116 enables us to give 
effect to this necessary implication of the 
Will paying regard to the substantial 
effect of the contingency specified by the 
testator. In Okhoy Money Datee v. Nil- 
moni Mulliek (12), the learned Judges 
applied the principle In Jonei v. W*it- 
comb (6) to the Will of a Hindu executed 
In 1860, and on the failure of the prior 
gift, though not in the particular manner 
Indicated in the Will, the gift over was 
allowed to take effect. 

"Sec. 117 of the Indian Succession 
Act qualifies to some extent the rule in 
sec. 116, Where the Will shows an in¬ 
tention that the second bequest shall 
take effect only In the event of the first 
bequest/atiinjr in a particular manner the 
second bequest shall not taka effect 
unless the prior bequest falls In that 
particular manner., We do not think 
that, In the present case, the Will shows 
any suob intention,—an intention that 
the gift over shall not have effect unless 
as In the case of a gift on a condition, 
the very event on which the gift Is made 
contingent be fulfilled with strict exact¬ 
ness. The bequest to the daughters in 
the Will under construction is to take 
effect if the bequest to the adopted son 
fails. There are no words in the Will 
which would make sec. 117 applicable 
and prevent the operation of the general 
rale laid down in sec. 116. The primary 

(«) 1 Eq. Ca 9. Ahr. 246 (1711). 

(12) 1. L.K. 15 CaL 282(1887) 


intentiori of the testator failing, the 
secondary Intention—the intention to 
benefit his daughters,—may arid ought 
to be given effect to, and we do not think 
that sec. 117 prevents this. In the ab¬ 
sence of express words or necessary im¬ 
plication restricting the operation 6f the 
intentldo to benefit the daughters, we 
ought to put a consti'udtioD on the Will 
which will effectually '-fulfil that Inten¬ 
tion, 

"Sec. Ill of the Indian Succession 
Act and Nmendra Nath Sifi'ar v, Kamal- 
baiini Dati (13) and Monohur Uooktrjet 
V. Kasistcar Mdokerjee (14) have been 
relied on* by the Teamed counsel for 
Preramoni in support of Ms argument 
that the bequejit to the daughti^rs being 
contingent, on the adopted son dying 
without male Issue during the life-time 
of the testator's widow-—a specified un¬ 
certain event—the bequest cannot take 
effect. The contiogenoy, however, hap¬ 
pened before the period of distribution 
as contemplated by sec. Ill, for the 
reason of the failure of the prior bequest 
ab tnt'tio and its incompetenoy to take 
effect. Sec.'Ill applies only when the 
prior bequest is capable of tifking effect 
and is not ab initio v6ld. If a’bequest 
has failed ab initio, os In the present 
case, the prlnclfle laid down in sec. 116 
applies. Assuming the period of dis¬ 
tribution to be the death of the testator, 
the contingency happened before It. We 
are, therefore, of opinion, that the daugh¬ 
ters Ranimoni have taken undef^ the Will 
of their father and have taken as tenants 
in common. 

"What then. Is the nature of the 

(13) L. R. 23 I. A. 18 (1893). 

(14) 3 0. W, V. 478 (1697). 
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estate they have lespectively .taken }" Is 
it%aD estate for life, each* being'entitled 

to^one-half, or is it an absolute estate in 

> 

equal mtieties, or an absolute (tstate, in 
equal moieties defeasible in the event 
of their dying without uale issue The 
testator directed thati’ on the failure of 
the adopted son or his male issue during 
his widoiw’s life-time, his estate, roai and 
personal, should be divided and made 
over to his dauf^iterst in equal sharesi 
and if no other words were added, the 
daughters vwuld undoubtedly take the 
whole interest of the testator, an estate 
of Inheifttance. * They were married 
daughters, and the rule which has been ' 
applied to a bequest in a Will executed 
before the ist September 1870 of im¬ 
moveable,property by a Iiusband to his 
wife, when there are no express words, 
creating an absolute estate, cannot apply 
to them. Though under the Hindu law 
a married'daughter takes by inheritance 
a limited esfate, she takes an absolute 
estate under a devise by Will, unless her 
interest Is curtailed by express words or 
by necessary implication. We may refer 
to sec. 62 of the Succession Act and 
Ramatatni v. Papltyya (15), Lala Rum 
Jtwan Li\ V. Dal Koer (16), 

Kallanj Koer v> Lachmee Pet shad (17), 
Bhobatarini Debya v. Pearyi Lai Sanyal 
(18) and Atul Krishna Sircar v. Sanyisi 
Charan Sarcar (J9) in support of our 
view. > 

"The words in the Will, to whom 
and their respective sons I give, devise 
and bequeath the same do not indicate 

(16) I. L. R. 16 Mad. 46^(1893). . 

(16) I. L. R. 24 Cal. 406 (1897;. 

|17) 24 W, R. 395 (1876). 

(18) I. L, R. 24 Cal/646 (1*97). 

(18) 9 0. Wt N. 784 (1905). 


that the testator Intended to create in 
favour of his daughters an estate for life 
with a remainder over to their sons. 
They cannot be construed as creating 
Buoeessive estates. Neither can tjhe words 
be construed as creating joint estates in 
favour of the daughters and their res¬ 
pective sons. In fact Ranimoni had no 
son at the time of the testator’s death, 
and so far as she is concerned she could 
not take a joint estate with her son or 
sons. She must be held to have taken 
an absolute estate. The word "sons” 
was, in our opinion, used as a word of 
limitation, and was intended to have the 
same effect as the words "sons, grand¬ 
sons, <j:o. The testator has used the 
words “ sons ” and " male issue ” without 
distinction. We, therefore, agree with 
the Court of first instance that each 
daughter took an absolute interest in a 
moiety of the estate. It is premature 
^to decide whether that gift 14 defeasible 
in the event of either daughter dying 
without male issue. Following the prac¬ 
tice adopted by the Judicial Committee 
in Lain Mohxin Stngh Roy v. Chukkun 
Lai Roy (20) we Ipave the question open 
until it is ascertained what the events 
are. 

In the view we take, it is unnecessary 
for us to say what Interest Ranimoni 
would have taken if the bequest to her 
and her sister had failed and there had 
been an intestacy. 

" We, therefore, agree with. Woodroffe, 
J., as to his construction of the Will of 
Harf Das Dutt and the declarations ha 
has made as regards the rights of the 
Plaintiff and the Defendant Premmonl. 
We, however, do not see bow enquiries, 

|20) L.R. 24 LA, 76 (1897). 
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D and E of tbe prayer of the plaiut cau 
properly be directed in the absence of 
the representatirea either of Hari Dasa 
Dutt, or Surnomonl. Those representa¬ 
tives arc not parties to the suit. Nor in 
the absence of such representatives can 
a decree be made for partition, as that 
must necessitate an enquiry of what the 
•state consisted and consists. These 
directions must be excluded from the 
decree and the decree varied accordingly.” 
Vide Radha Prosad Mullik v. Sm. Rani 
moni Zfassi (21). 

In this appeal before the Judicial 
Committee Mr, DeGruythtr for the Ap¬ 
pellant after stating the facts contended 
that on the true construction of tne Will 
of Hari Dass Dutt his daughters were only 
entitled to an estate for life and that the 
Court below ought to have decided the 
question of the rights of parties in the 
event of one of the daughters dying 
without leaving a natural son her sur¬ 
viving. 

Sir R. Finlay, K, C., and Mr. K. 
Brown for the Respondents supported the 
judgment of the Court below for the 
reasons given therein. 

Sir R. Finlay, K. C., referred to sec. 
116, Indian Succession Aof, and cited 
Lala Ram Jewan v. Dal Koer (IG) and 
Manihya Mala Bose v. Nanda Kumar 
Bose <22). 

Mr, K. Brown (on the 11th Feb¬ 
ruary) cited Gobinda Chunder Gupta v. 
BenOde Chunder ,Gupta (23), Annaji v, 

(la; I, L. R. 24 Cal. 406 (1897). 

(21) 10 C W. N. 696 (1906). 

(22) 11 C. W. N. 12 ; a. c. 1. L. R. 33 
Cal 1306 (1906). 

(28) 12 C. W.N. 41 (1906). 


Chandrabai'{2i), Rajndrain v. Katyahi 
(25), Hirabai v. Lukshmibai (26). 

Mr. DeGfuytKfr replied. 

Their Lordships’ Jodqment was deli¬ 
vered by n 

Sir Andrb'w Scoblk—H urry Dass 
Dutt, a Hindu inhabicant of Calcutta, 
died on. the ^Oth October IS?.'), leaving 
a >V111 which was adnf.ltted to probate 
by the High Court on {he 20th December 
in the same year. The Will was in the 
English language, and wfs probably 
drawn by English solicitor, who is one 
of the attesting witnesses. 

The only question raised upon this 
appeal is as to the nature of the estate 
which, in the events which Lave happen¬ 
ed, the testator’s daughters take under 
, the terms of the Will. 

Tbe clause Oi the Will relating to the 
daughters is as follows:— 

But iu cti'ie uoue of such adopted sons survive 
my said wife, or mease of either surviving my 
said wife and dying under the said age without 
leaving a son or sons, I desire and direct my 
executors, after the death of my said wife, or the 
death of such sou after her, but under the age 
of eighteen years without leaving a son or sous, 
to make over and divide the whole of my estate, 
both real and isersonal, unto and between my 
daughters in equal shares, to whom aud their 
respective sous I give, devise and b 0 (^ueath the 
same, but should either of my said daughters die 
without leaving any male issue surviving, but 
leaving my other daughter hei surviving, then iu 
such case the surviving daughter aud her sous 
shall be entitled to the* share of tiio deceased 
daughter, or in the case of the death of either 
daughter leaving sous, the share of such daughter 
is to be paid to such her sou or sons, share aud 
share iilike. 

Woodroffe, J,, by whom the case waa 
heard in ttra 6rsb instance, held that the 

(24) I. L. H. 17 Bom. 603(189^2). 

(25) I. L. R. 27 Cal. 649 (1900). 

(26) 1. L. R. 11 Bom. 673 (1887), 
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• • 

Intentiop of the testator was*" to benefit 
the adopted eon, vid should the'provl- 
sion* (of the Will) In this respect In any 
manner fail, then those who were of his 
own blood, viz., hls^daughtersttat the 
words “and their* respective sons” are 
uijed as words qf limitation tind not of 
purchase; and that upon thq true con- 
struotion of tthe Will, the daughters were 
“ each entitled to a moiety of the estate 
of the testator absolutely,” He ex¬ 
pressed no opinion, however, as to the 
right of tjie parties in the event of the 
death of one of the daughters leaving no 
natural son her surviving. Upon appeal 
to the High Court his judgment, upon 
these poijits, was confirmed. 

With great respect for the learned 
tiudges in the Courts below, their Lord- 
shipis are unable to tconcur with their 
.decision. ‘This is the Will of a Hindu, 
and at*observed by this Committee in the 
case of* Moulvie Mahomed Shumsool v. 
.SA<wuA;»a»i (1), “ in construing the Will 
of a Hindu it Is not Improper to take into 
consideration what are known to be the 
ordinary notions and wishes of Hindus 
with respect to the devolution of property. 
It may be assumed that a Hindu general¬ 
ly ((esires tb^^t an estate, especially an 
ancestral estate, shall be retained in bis 
family and it may be ‘assumed that a 
Hindu knows that, as a general rule, at 
all events, women do not take absolute 
estates of inheritance which they are 
enabled to alienate.”' In spite of the 
assistyioe of his English solicitor, it ap¬ 
pears to their Lordships that in this case 
the testator has clearly succeeded in 
showing tliat lus daughters, whom he 
incontestably intended to benefit, were 

(1) L. R. 2 I. A. 7 at p. 14 (1874). 


not to have more than what is generally 
known to be* a woman’s estate in his 
property. This la established by the gift 
to them “and their respective sons,” and 
by the proviso that in the event of one 
of the daughters dying “'without leaving 
any male issue surviving,” then the share 
of the deceased daughter is to go to the 
surviving daughter and her sons, to the 
exclusion In both cases of female issue. 
Moreover, “ in the case of the death of 
either daughter leaving sous, the share 
of such daughter is to be paid to such 
her son or sons, share and share alike.” 
No language could more clearly show 
that the intention of the testator was 
to exclude his daughters’ daughters from 
the succession, to which they would have 
been entitled under. the ordinary Hindu 
law, if their mother’s estate had been 
absolute ; and the reason of this is ob- 
vious, as the sons of his daughters would 
be competent to offer funeral oblations 
to him, the strongest of all possible argu- 
m-nts to an orthodox Hindu. 

The learned Counsel for the Respon¬ 
dents strongly relied on sec. 82 of the 
Indian Subcession Act, 1865, which pro¬ 
vides that “ where property is bequeathed 
to any pjrson, he is entitled to the whole 
interest of the testator therein, unless 
it appears from the Will that only a 
restricted intere^t was intended for him.” 
As already pointed out, it is abundantly 
clear that, under the terpjs of the Will, 
only a restricted Interest was intended to 
pass to a daughter dying without male 
issue. 

In the opinion of their Lordships, ac¬ 
cording to the true construction of the 
Will, the intention of the testator was to 
create in favour of his daughters an 

93 
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estate for life with a remaiuder over to 
their eons, and the learned Judges of 
the High Court ought to have held that, 
in the events that have happened, the 
daughters of the testator, Ranimoni Dassi 
and Premmoni Dassi, are entitled to the 
testator’s estate In equal shares for life 
and with benefit of survivorship between 
themselves. They will humbly advise 
His Majesty that this appeal ought to be 
allowed and the decree of the High Court 
varied in accordance with this judgment, 
and that in other respects the decree 
ought to be affirmed. Under the circum¬ 
stances, the costs of the appeal taxed as 
between solicitor and client, must be paid 
out of the estate. 

Solicitors : Messrs. Watkins d Lempriere 
for the Appellants. ' 

Solicitors: Messrs. T. L. Wilson (t Co. 
for the Respondents. 

Appeal allowed ; 

J. H. W, A. Costs out of the estate. 


XOBDINARY ORIGINAL CIVIL 
JURISDICTION.] 

Suit No. 618 of 190T. 

1 The Admini.tb.tor. 

1908 “ i ^^nkral of Bengal 

29,. April. I *'• 

; Lalit Mohan Roy. 

Administrator, suit hf — '^Letters" must 
issue before he can sue— Code of Civil Proce¬ 
dure {Act XIVfif 18SS), sec, CO and illustra¬ 
tion (b) thereto—Non-suit, 

No suit is maintainable when instituted 
by a pel son in his capacity ns the admi¬ 
nistrator of the estate of a deceased pe> son 
unless and until Letters of Administration 
art issued to him to entitle him so to sue 
in representative capacity. 


f • 

One Girish Chandra Ro’y died intestate 
on the 7th August 1^07 leaving an infant 
eon and a widow, *who requested the 
Adminlstrator-Oeneral of Bengal to take 
charge and administer the estate of the 
minor heir. The Administrator-General 
then applied to the High Court for the 
issue of Letters to him in the goods of 
the deoeaseu. But before the grant of 
such letters of administration, the Ad- 

M 

ministrator-General filed this suit for the 
recovery of Rs. 6,954-9 alleged to be 
due from the Defendant to the deceased 
on account of certain jewelleries sold 
and delivered or, Ui the alternative, for 
an account «f the dealings and transac¬ 
tions had between the Defendai^t and the 
said deceased and for a decree for what 
may be found due from the Defendant 
on the taking'of sjch account. The De¬ 
fendant in his written statemdiit, among 
other pleas, raised the preliminary objec¬ 
tion that the Plaintiff was nst entitled 
to maintain this suit. 

Mr. B. C. Mittei- (with him Mr. Harry 
Stokes) for the Defendant raised the 
preliminary objection as a bar to this 
suit, lie submitted that an administra¬ 
tor could not institute a suit before the 
letters tf administration* are acUtally 
issued to him.. rte cited, Wankfofd v. 
Wankfotd (1). i^lso. Civil Procedure 
Code, sec 50 (ill. b) and pointed out the 
analogy of law under the Succession Act 
(X of 1895), sec 190 and, the Probate 
Administration Act (V of 1881). 

• 

The Judgment of the Court was as 
follows:— 

Fletcher, J.—This is a suit brought 
by the Administrator-General of Bengal 

(1) Salkeld'i Rep. 209 at p. 802. 
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as administrator to 'ths estate of one 
Girish Chandra Roy. 

The Defendant lus taken the following 
preliminary objection to this suits, name¬ 
ly, that, when the Administrator-General 

commenced me ^ir. he was not the 

\ 

administrator to the estate of Girls Chan- 

t 

s 

dra Roy and therefore the suit must 
fail. In my opinion,* thaj Objection is 
well-founded in law. It is very old law 
that an administrator derives bis title 
from the grant and until the grant is 
made hh has no title to the estate of the 
deceased. But apart from that, the ob¬ 
jection is also well-founded having regard 
• • 

to the terms of sec. 50, C. P. C., which 
among other things enacts as follows :— 
“When the Plaintifif sues in a representa- 
, tive »character, the’plaint should show 
not only that be has ar. actual existing 
interest in the subject-matter but that 
be h|,RS taken the steps necessary to 
enable.h^n to Institute a suit concernisg 
It." 

Here, had the Plaint!^ taken the steps 
necessary to enable him to institute this 
suit ]—I think be bad not. He bad not 
obtained a grant of letters of adminis¬ 
tration to the estate of the deceased. 

Moreover, the illustration to that sec¬ 
tion is absc^utely c<)DcluBive on the mat¬ 
ter. Illu^ratlon (b) .tb sec. 50 of the 
Civil Procedure Codi states as follows:— 

“ A sues as C’a administrator. The plaint 
must state that A has taken out adminis¬ 
tration to C’s estate.’’ 

T{;ie plaint in the present‘case states 
that the Plaintiff bad applied for but 
not taken out letters 'of administration 
to the estate of the deceased. I hold, 
therefore, that at *the time of Bling the 
plaint, the Plaintiff had no title to sue, 


weekly NOtBb 

Laut Mohan Rot. 

The suit accordingly fails and mast be 
dismissed with costs on scale No. 2. 

Afe$irs. Walking ib Co., Attorneys for 
the Plaintiff. 

Me»»r». 0. C. Chunder Qo., Attorneys 
for the Defendant. 

P. R. C. Suit ditmitted with co$t$. 

COIVIL APPELLATE JURISDICTION.] 

Affbal from Appellatb Dborbh 
No. 474 OF 1906. 

Stephen, J. t, n „ 

' Raja Ranjit Sinha 
Mookkbjbb, J. n t j ^ 

Bahadur, Defendant, 

1908. A „ * 

Appellant, 

Heard, 

22, .January, Kumar Ghose, 

u gment. Plaintiff, Respondent. 

7, April., ^ 

Debutter estate - R'epresentation in suit by 
person acting under the authority of shebait 
— Res judicata— Identity of subject-matter 
not essential—Judgment in- previous suit — 
Admissibility—Evidence Act (/ of 187i), 
sec. IS. 

A decision obtained t'n a suit instituted 
in his own nams by a person who was in 
possessio7i of, and had authority to re¬ 
present, >the de'butter estate under an 
arpannama /rom the shebait and who in 
fact did represent the debutter estate, is 
binding on a succeeding shebait, on the 
principle of the case of Phosunno Kuuabi 
V. OoLAU Chanp (1). 

Gora Chano V. M A KHUN Lal (2), Ykn- 

KATTA V. SURAMMA (3), RaDHABAI V. 
Anantrav (4) referred to. 

For purposes of res judicata »f is no. 

(1) L R. 2 I. A. 146 (1876). 

( 2 ) 11 C. W. H. 489: 8. c. 6 0. L. J. 
404 (1907) 

(3) I. L. R. 12 Mad. 235 (1889). 

(4) I. L. B. 8 Bern. 198 (1886). 
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essential that the subject-matter of litiga¬ 
tion should he identical with the subject- 
matter of the previous suit. 

Raja of Pittapur v. Raja Rao RucHt 
(5), Balkishan V. Kishan Lal(12), Mont 
Roy V. Rajdunsek KooEn(13) referred to. 

The scope of the former litigation and 
the question raised and decided therein 
must he determined hy stfeience not merely 
to the decree, but also to the judgment, and 
if need be, to the pleadings 

Kdrratulain t;. Peara Saheb (15) »e 
ferred to. 

Held— That the previous judgment re¬ 
lied on in this case did not operate as 
res judicata but was admissible in evidence, 
if not under sec. IS, Evidence Act, i.. 
p*oof of all the facts found therein, at 
least to the e.i tent indicated by Geidt, J , 
in Auinabh Chandra' v. Paresh Nath 
( 20 ). 

This was* an appeal preferred on the 
27th of March 1906, against the decree 
of Arthur Goodeve, Esq, District Judge 
of Zlllah Birbhun), ddted the 4th of 
Jfanuary 1906, atBrnaing that of Babu 
Sham Chand Roy, Subordinate Judge of 
that district, dated the Jlst of March 
1902 

The material" facts will appear from 
the judgment. 

Dr. Rash Behary Ghose, Babus Lai 
Mohan Das, Satish Chandra Ghose and 

r 

Ptiya Sankar Mo'..umdar for the Appel¬ 
lant. 

Babus JogendrA Chandra Ghose and 
Akhil B mdhu Guha for the Respondent. 

I.. l;. 1? I. A. l(i (18S4). 

I. L It. 11 All 11'- (isss). 

(I 0 'i.1 u , K. a'l,'! (1870) 

(ir.) 9 (’. W. N 6 c. L. R. 32 I 
A 244(1205) 

(au) C. 'V N, 402 (1001) 


The Judgment of tIie Court was as 
follows :— 

y 

This is an ^ appeal on behalf of the 
zemindar Defendant in an action for re¬ 
covery 0 ^ possession of land commenced 
against him by the Pla^intiff■ Respondent. 
The Plaintiff claims tide to the disputed 
laud under leases granted by one Chand 
Mondal who holds under a putni created 
in his favour so far back,as 1853 by the 
predecessor in title ol the Appellant. 
The putni lease contained a reservation 
under which “ the reserved forest and 
the service lands of the guflirds of ,the 
forest existing of old ” were excepted 
from the grant. The controversy bet- 
ween the parties raises the question, 
whellier the lands in dispute fall within 
or without the res'orved forests. The 
Plaintiff asserts that the lauds are out- 
side the reserved forests and are included 
in the grant which is the foundation of 
hisi title. He further alleges tjhat he 
and his predecessors have been in adverse 
possession of the ,disputed land as part 
of the grant for a time much longer 
than the statutory period and have con- 
seiiuently acquired a right to hold the 
same as part of the lease-hold grant, 
The Defendant zemindar, on the other 

* 0 A 

hand, asserts that the, lands are part of 
the reserved forest J(nd have beep enjoyed 
as such by him and his predecessors for 
many years past. The Court of first 
instance found in favour of the Plaintiff 
that the lands were included in the putni 
giant, and that even, if they were not 
included, the Plaintiff has by prescription 
acquired an indefsasiblo right to hold 
possession thereof. Upon appeal the 
District Judge dismissed the suit on two 
preliminary grounds, namely, that the 
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suit was bad for Ws-joinder * 0 ! parties 
aud ^causes of action and that the Plain- 

I 

tiff’ had no interest inf the property 
claimed as’he was a benamdar for his wife. 
Upon appeal to this Court that decisityi 
was reversed, and the ca^e was sent back 
to the District Judge in order tjiat it 
might be heard on the merits. The 
District Judge has now affirnved tj^e* find¬ 
ing of the Subordfuate Judge that the 
disputed land is iitcludod in the grant 
which is the root of the title of the 
Plaintifi'. He* has also found that the 
Plaintiff and hi*8 predecessors had posses¬ 
sion as alleged by them. The zemindar 
Defendant has appealed ‘to this Court 
and on his behalf the decision’ of the 
District Judge’ has been challenged subs¬ 
tantially upon two grounds* tfiamely, first 
that the decision in the suit.of 1883 

ft 

does nob operi\te as res judicata ; and 
secondly, tljat the decision is not even 
admissible in evidence upon the question 
of title. 

As regards the first objection.taken on 
behalf of the Appellant, it is necessary 
to explain the circumstances under which 
the litigation of 18H3 was commenced. 
It has been stated to us that Ilanumaut 

ft 

§li)gh, the founder^of the family to which 
the Appellant belongs, left« widow Rani 
Fulkumari and a*8on Raja Klssen Chand, 
Kissen Chand left a w^dow Lachmi 
Kumari. He had afso two sons, namely, 
Kirti Chand, who married Jamuna 
Kumari, and Uday Chand* who married 
Subhadra Kumari. The Appellant Raja 
Ranjit Singh Is the adopted son of Kirti 
Chand. It appears that in *1854 Ful- 
kumari created an endowment which in 
eluded the zemindari of which the dis¬ 
puted land originally formed a part. lu 


1865 Lachmi Kumari, the daughter-in-law 
of Fulkumari who was in possession of 
the properties under the terms of the 
Will, executed an arpannamah in favour of 
her two daughters-in-law Jamuna Kumari 
and Subhadra Kumari, who in their turn 
executed an angikarpatra in favour of 
their mother-in-law. In 1887 Lachmi 
Kumari executed a Will in which she 
made various dispositions of her estate 
Inclusive of the debutter properties. 
Under this Will, the Appellant was ap¬ 
pointed shebait of the debutter properties. 
The Will recites that on the 22nd Febru¬ 
ary 1879 Lachmi Kumari had executed 

I 

an arpannamah in favour of her 
daughte»-in-law under which she had 
authorized them to make, acquire and 
grant settlement ifcc, in respect of the 
'debutter properties although she had not 
vested them with the right of shebait 
or any right of proprietorship or pos- 
S'lBSory title In them. This arpannamah 
has not been produced before this 
Court but the Will xecltes that in 
accordance therewith the Court of 
Wards held possession of the debutter 
properties and^admauistered the same on 
behalf of the daughters-ln-Iaw. During 
the period that the Court of Wards was 
thus in possession of and adm'inistered 
the estate, a litigation was commenced 
in 1883 against the putnidar of 1853 
and his repre8euta,tives by the Court of 
Wards as the next friend of Rani Subha¬ 
dra Kumari. The object of this litiga¬ 
tion was to recover possession of a large 
tract of land which, it was alleged, was 
really a part of the reserved forest and 
was not mcluded in the grant of 1853, 
but had been illegally taken by the 
putnidar. The litigation was carried on 
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to this Court and the judgment of this 
Court which has been oroduced before us 
was delivered on the Ist December 18S5. 
The substantial controversy between 
the parties is as to the precise effict 
and bearing of this judgment,upon tlie 
matters now in dispute. It has been 
found concurrently by the Courts below 
that a considerable portion of the land 
now in dispute formed the subject-matter 
of the litigation of 1883 and at that 
time was found to be included in the 
putni grant and outside the limits of the 
preserved forest. The maps on the re¬ 
cord obviously support this conclusion 
and show that a small portion only of 
the land now claimed was not the tut ject- 
matter of the dispute in the previous 
litigation. The effect of the decision has 
to be considered* from two points of view 
which are stated in the two grounds 
taken before us. As regards the land 
common to the present and the former 
litigation, the contention on behalf of 
the Respondent, which has found fovoiir 
with the Courts belo^, Is that the matter 
Is 're* judicata. As regards the lands 
which are not so cornmon, \he contention 
on behalf of the Respondent is that the 
judgment; If not res judicata, at any rate, 
aflFords strdng evidence in support of his 
claim. We are now concerned with the 
first of these points only and shall deal 
with the other when we pome to consider 
the second ground of appeal. It was 
suggested bn behalf of the Appellant 
that he did not claim through and Is not 
the representative of Rani Subhadra 
Kumari and is consequently bound in no 
way by the decision In the suit of 1883. 
This contention was overruled and in 
cur opinion rightly over ruled, by the 


Courts below. ' It Is not; necessary for our 
present purposes to examine the precise 
legal effect of ti'e successive documents 
by which the debutter was created and 
under which the devolution of the she- 
haitship took ^place. It is sufRoient to 
hold t^iat in 1883, when the previous lltl- 
gation was commenced, Subhadra Kumari, 
under the arpannamah of 1879, had 
authority to represept the dtbuUer estate 
and that as a matter of fact she did 
represent that estate. She undoubtedly 
sued in her capacity as representative 
of the estate and there,^can be ,no ques¬ 
tion that the Court of Wards who carried 
on the suit as her next friend, held pos¬ 
session on her behalf and was in fact 
and in law the administrator of the 
estate. Undes Smch ciroumstances i,t is 
' irnpobsible, to bold that the estate in the 
bands of the Appellant is not bound by 
tliat judgment. If the previpus litiga¬ 
tion had been brought ,bj{ the then 
shtbait Lachml Kumar), there could not 
have been,any possible controversy that 
the decision would be binding upon the 
present Appellant as shebait, on the 
principle explained by their Lordships of 
the Judicial Committee in Ptosunno 
Kumari v. Oolap CAaiid (l) "and by this 
Court in Oora Qhand v. Makhun ,jLal (2) 
that the suCpcessive she^aits formed in 
effect a oontinuitig representation of the 
property of the idol. This is of course 
subject to the qualification that the judg¬ 
ment relied on Is untainted by fraud and 
collusion—and that the necessary and 
proper issues were raised, tried and 
decided in 'the suit. No suggestion 

(1) L. R. 2,1. A. 145 (1676). 

(2) 11 C. W. N. 489 : 8 C. 6 C. L. J. 

404 at 407 (1905). 
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has been made that any ,eibeptlon can 
be taken to the judgment In the li^i- 
agtlon of 1883 on a«y suoh^ ground. 
The only question is whether the circunu 
stanoe that the suit was not oommecced 
in the name of the jhepait but in the 
name of Subhadra Kumari affeqts the 

binding character of the judgment. Upon 

» 

the facts placed before us, It in difficult 
to say that It doep, for so far as we 
can judge from t*lie materials before us 
Subhadra Kumari was in possession of 
and represented the dehutur estate. To 
use the, language of Sir Muthusami 
Ayyar In Vtnkayya v. Suramma (3), the 
previous suit was brought In the interest 
of all future successors to the shebailthip 
consequent on the jural relation between 
the. offic'fe and the land.’jnd the decision 
passed therein is theref,ore •binding on' 
thp Appella.it. To put the matter in 
another v<ay, as the tlien shehnii placed 
Subhadra 'Kjiraari in possession of the 
dibutter estate and authorised her to 
deal with the property for tluj benefit of 
the endowment, she may be taken to 
have represented the estate; and as 
observed by Mr. Justice West in Eadha- 
bat V. Anantrav (4), it will be con¬ 
trary to sound legal principles to hold 
that the same man shouki have to prove 
again and agapi In succesflve suns that 
the piece of land held by him as his 
own did not forih part of the debutler 
estate. We must consequently hold that 
BO far as the lands comnxm to the present 
and the previous litigations are uoncerned, 
the decision in the suit of 1888 must 
be taken to be myWtcuta.’ 

The second ground raises ilie question 


whether the decision in the suit of 1883 
in any way aifeijlB the title to lauds 
which were not then In controversy. 
The Courts below were inclined to adopt 
the view that even in respect,of these 
lands the decision operates as ret judicata. 
In this Court this view has been con¬ 
troverted on behalf of the Appellant on 
the ground that the doctrine of res 
judicata has no application inasmuch as 
the subject matters are not identical. 
This, however, is a reason which is obvi¬ 
ously untenable. It has been ruled by 
the Judicial Committee In the case of 
Maja of Pittapur v. Raja Rao Buchi (5), 
that an estoppel may be binding notwith- 
8taudi«g that the suit which raises it 
relates to a different property For 
instance, a question as to the validity 
of an adoption may be' fiually decided 
in a suit in whicli the controversy relates 
to one property alone Ktnhna Sehaii 
»v. Brojesiviii (6) and Soo'rjomonte v. 
Sicdauund (7). In the same manner an 
issue as to the factupi or validity of a 
lease or of a partition may be decided 
conclusively in a litigation which covers 
only a portion of.the property [.SunciAya 
Mala v. Dabi Charan (8), Ananta v. 
Damodhar (9), Dwkar v Hari (10), 
Sitanath v. Basudeb (ll)j’ In other 
words as put by Mr. Justice Mahmud in 
Balhshan v. Kishan Lul (12) there can 
be no doubt thal for purposes of tet 
judtcata it is not essential that the 

(f.) L. K. li I. A. p. 16 (1884). 

(6) 1. L. R. 1 Cal 144 : s. c L. R. 2 I. 

A 28J(lS7fO. 

(D 12 B. L. R 304 (1876). 

(8) I. L. R. 3 Cftl. 716 (1881). 

(9) I. L. R. 13 Bom. 25 at p. 33 (1888). 

llO) 1. L R. 14 Bom. 208 (1889). 

(11) 2 0. L. J. 640 (1900). 

(12j I. L. R, 11 All, 148 at p. 16C (1888) 


(3) I L. R. 12 Mad. 236 I1889j. 

(4) I. L. B. 9 Bom. 193 (1886). 
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Bubjeot-matter of litigation should be 
identical with the suhjeot-matter of the 
previous suit of which the adjudication 
is made the foundation. If therefore 
the identity of subject-matter is not 
essential it Is impossible to say that the 
decision In the suit of 1883 does nob 
operate as les judicata merely on the 
ground that it related In part to another 
tract of land. The essential question is 
whether in respect of the lands which 
are not common, the quesHon of bound¬ 
ary between the lands granted and the 
lands reserved was directly and substan¬ 
tially In issue in the former suit. If , 
It was, the matter would be les judicata ; 
if it was not, the principle of lesjSdicata 
would have no application. This is well 
Illustrated by the case of Moni Roy v. 
Rajhunsee Kooci (13). There it was held 
that a decision as to boundaries between 
disputed lands in a previous suit wan 
not conclusive in a subsequent litigation' 
in respect of other lands, although in 
the previous litigation the boundary line 
between the two villages had been in¬ 
cidentally ascertained. It Is, therefore, 
necessary to examind'the precise scope of 
the former litigation and to ascertain the 
question which was raised an,d decided; 
and this must be determined by refer¬ 
ence not merely to the decree, but also 
to the judgment,'and If need be, to the 
pleadings themselves [jS'wr/our/i v. Bir 
ham'ho (14), Ku) mtulaia v. Pcara Snheh 
(15)], T'^nfdrtunalely, however, the only 
docuriii'nt which has been produced 
bel'o'’e '■his Court is the 6nal judgment, 

(13) 2C V/ H 'i&3 (18/6) 

ni) 1 G L 1. 3 ;7 at p. 310 (1905'. 

ir; 0 C V/ X 058 ; c. L. R, 32 [ 

A 211 (255) (lOO:-) 


Weekly note^ 

Euhar Ghosb. 

of the ^^glf Court In the previous llt^a- 
tlon, and all we can gather from that 
judgment is, th^t although a, question 
was raised as to the boundary between 
tho lands granted in putni and the 
lauds reserved- ap part of the preserved 
forest,, the question was decided only 
with reference to the lands then in dia- 

t 

pute. U-flder these circumstances, we 
must hold that the Respondent who re¬ 
lies on the doctrine of res judicata, has 
not been able to satisfy us that the prin- 

i 

ciple is applicable in resnect of lands 
which are not common to the two litiga¬ 
tions. The question, therefore, which is 
raised in ^ the second, ground of appeal 
81 ill remains namely, whether the judg¬ 
ment in the litigation of 1883, though 
not operative ‘a's »es judicata is not'ad- 
'misslble in'evidence. It was suggested 
on the authority of the tase of Tc,vu 
Khan v. Rajani Mohin (IG)t-that in so 
far as the subject-matter of »thu two suits 
was not identical, the previous decision 
was not even admissible in evidence. 
That case, however, as is clear from an 
examination of the judgment, does not 
lay down any universal principle that 
if the subject-matters are different, the 
previous decision is necessarily itjadmis- 
sible. In the cii*oum8tance8 of tlrb case 
then before the Court, it was held that 
the titles to the^wo shares were distinct 
and consequently a judgment regarding 
the one might not be relevant and ad¬ 
missible as evideftco with regard to the 
other. ■ Here, however, the position is 
different. The determintatlon of the 
boundary befween two parcels of land 
may very well have an Important bearing 
upon the question of boundary of an 


(16) I. L. R. 25 Cal. 522 (1898). 
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adjoining parcel. In any event the deol- 
sion of the previous tfuit,wc^uld be enlmis- 
b'lble to this extent, nSimeiy, * to show 
\hat on that occasion the title which is 
now sffeserted was alleged. * On this 
ground alone, the judgment would be 
admissible under soc. 13 of the* Evi¬ 
dence Act, [iBam* ttanjun v. Rnm 
Nai'ain (17), Bhitto v. Kttho (Itf), Deno- 
moni V. Brojo Mohini j(19)]. * Even if, 
as held by Mi*. Justice Gefdt in Abi- 
nash Chandra n, *Pqresh Nath (20), the 
judgment is not admissible In proof of 
all the ff^jts found therein it would be 
admissible'for the limited purpose we 
have Indicated. We are, therefore, un¬ 
able to say that the Courts below ha te 
erred in treating' the judgmont as admis¬ 
sible in evidence. 

Th^ result, therf^^re, is that the 
decree made by the District Judge must 
be affirmed and thi3 appeal dismissed 
‘with costs. 

Appeal dismissed. 

• • _ • 

(CIVIL APPELLATE JURISDICTION.) 

Appeal from OKiQit«AL Deobeb 
N o. 366 OP 1900. 

' Muttv Lal Pal, 
Maolean, C. J.. Plalptiff, Appellant, 
Doss, 4- 

, 1908. , Nandu Lal Neoqi and 

21, February. inhere. Defendants, 

* .liespondents. 

Equity of redemption pnchased by a mort¬ 
gagee p'om one'of the mortgago'S, effect of. 

Where a mot tgagor died leaving three 

(17) L. R. 22 I 'a. 60; ,8. c. I. L. R. 22 
Ciil. 633 (18941 

(18) 1 C. W. N. 265 : 8. c. L R. 24 I. 
A. 10 (1897)., 

(19) 6 C. W. N. 386 : s. o. -L R. 20 I. 
A. 24 (1901). 

(20) 8 0. W. N. 402 (1904). 


eons who became equally entitled to the 
equity of redemption, and one of the sons 
sold his one-third share in the equity of 
redemption to the Plaintiff mortgagee. 

Held— That the Plaindff was entitled in 
a suit to realise his mortgage debt to give 
credit only for that which his vendor 
would have been liable to'pay, namely, 
one third of the mortgage debt. 

This was an appeal preferred on the 
7th of September 1906, against the 
decree of Babu Jogendra Nath Deb, 
Subordinate Judge, Ist Court of Zlllah 
24 Pergunnah8, dated the Slat of July 
1906. 

The facts of the case appear from the 
judgment. 

Br. Rash Behary Chose, Babut Naren- 
dra Chandra Bose and Surendra Chandra 
Bose for the Appellant. 

Babu Bepin Chandra Mullik for the 
Respondents. 

The Judgment op the.Court was as 
f( Hows :— 

Maclean, C. J.—This Is a suit to 
enforce a mortgage.’ The original mort¬ 
gagor was one* Fulkumarl Dasi who la 
dead, leaving three sons who became 
equally elititled to the equity of redemp¬ 
tion. One of the sons sold his Jrd share 
In the equity of redemption to the Plain¬ 
tiff, the mortgagee. The Plaintiff now 
brings this suit to realise his mortgage, 
and bo offers* to allow Jrd of the mort¬ 
gage debt,' as being the share of that 
debt which be is liable to pay as the 
purchaser of a Jrd share of the equity 
of redemption. Pt imd facie that would 
seem to be right. The mortgagors, how¬ 
ever, the owners of the other |rd of the 
equity of redemption claim to deduct 

94 
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from the mortgage debt the full value 
of the share purchased by the mort* 
gagee. The lower Court has accepted 
this view, and dismissed the suit; the 
Plaintiff has appealed. The contention 
of the Defendants cannot prevail. If 
there had 'been no sale the mortgagor of 
the one-third, share would have' been 
liable only for oue-thlrd of the mortgage 
debt. There is no question here of pro¬ 
portionate value: the shares were equal 
undivided thirds. 

Apart from authority I should have 
thought that the mortgagee standing 
in the shoes of the mortgagor to the 
extent of the ^rd share purchased by 
him, was only bound to give credit for 
that which his vendor would have been 
liable to pay, namely, one-third of Ihe 
mortgage debt. The point, however, is 
concluded by authority. The case of 
Mahtah Singh v. Misiulal (1) decided 
some forty years ago and reported in 
N.-W. P. High Court Reports, Vol, II, 
page 88, supports the principle I have 
referred to. That has been followed in 
several other cases. *A Full Bench of 
.the Allahabad High Court in Biththur 
Dial y. Ram Sarup (2) held that, where 
a mortgagee buys at auct'tou the equity 
of redemption in a part cf the mort¬ 
gaged property, such purchase has, in 
the absence of fraud, the effect of dis¬ 
charging and extinguishing that portion 
of the mortgage debt whicij was charge¬ 
able on the property purchased by him, 
that is to say, a portion of the debt 
which bears the same ratio to the whole 
amount of the debt as the value of the 

(]) 2 N.-W. P., H, (;. Rep. (Agra) 88 
(1867). 

(2) I. L. R*. 22 All, 284 (1900). 
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property purchased bears to the value 
of the whole of the> property comprised 
in the moitgage.' The judgment iu ths^ 
Full Bench case rvas delivered by Mr.' 
Justice Banerjee, who in a prevloub case, 
Chunna Lal v. Anandi Lal (3), had taken 
a different view. This Full Bench case 
in the Allahabad 'High Court followed a 
Full BeuOh ruling of the Bombay High 
Court in. the case of Lakhmidat v, 
Jamnadas (4), where the sime principle 
was acted upon ; and,'lu a subsequent 
case, Fnkiraya v. Oadigya (6), the same 
view was taken. There is tborefore a 
current of decisions extendidg over a 
period of forty years, which supports the 
view for which tho present Appellant 
contends. I do not think that any dis¬ 
tinction can be drawn betwee'n a pur¬ 
chase at an auctioq rale and a puiichase^ 
by private treaty. No reason has been 
suggested for any such distinctlpn. 

r 

It is suggested that the kobala In this 
case has not been produced. Qut the 
Plaintiff alleged, in para. 4 of his plaint, 
the rffect of that kobala and that has 
not been challenged. On the contrary, 

In para. 5 of the written statement, the 
Defendants admit that the Plaintiff pur¬ 
chased one-third share of the mortgaged 
property, though they say that thh pre¬ 
sent suit is not maintainable. If any¬ 
thing had turned on the terms of the 

« O 

kobala, and It had reajly been challenged, 
its productions could and. would have 
been directed. The Plaintiff is entitled 
to the decree he asked for, giving credit 
for one-third of the mortgage debt; and, 
consequently the judgment appealed 

(3) L. R. 19 All. 196 (1896), 

(4) I. L. R. 22 Bom. 804 (1890), 

(5) I. L.R. 26 Bom. 38 (1901). 
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against mast be reversed and the Res¬ 
pondents must pay the oosts* of this 
appeal and also the costs that have been 
thrown away in the (first Court ; and 
there will be the usual* mortgage decree 
glTing> the Respondents six months’ time 
from the date hereof tq redeem the 
mortgage. * • 

Doss, J.—I agr<ie.* , 

S. C. S. Appeal allotoed, 


(CIVIL appellate jurisdiction.] 

Appeal pbom Obiqimal Deoree 
No. 236. OP 1906. . 


Maclean, C. J.' 
Doss, J. * 
1908. • '• 


' Narenora Kumar Fra- 
HANiE %nd Dhirendra 
Kumar Pramanie, 
minora b^ their mother 
and guardian Indumoti 
Dasi, Plaintiff, 

I Appellant, 


27, February. 


J 


V. 

Cbaru Chandra 
Pramanie and anr., 
Defendants, 

’ Respondents. 


Probate and Administration Act (V of 
1-881), tec. —Applisation for Letters of Ad- 
jn»nwtra/i‘o^—Bona tides—Dwcretiow of Court 
to refuse. • ^ 

Where a person mc\de a Will devoting 
the whole of hit estate to an idol and 
appointing hit wives and adopted son as 
shebalts, executrices and executor, but none 
of them applied for probate, and the son 
who was an executor mortgaged the pro¬ 
perty at if there was no Will, 


Held, on an application ^r probate or 
letters of administration by the minor 
tons of the adopted ton, (in whom the 
sbebaitship was to be continued under the 


Will) through their mother at next friend, 
that they were not entitled to probate at 
they were not executors. 

That the application was not a bona fide 
one and the Court in its discretion under 
sec. 41 of the Probate and Administration 
Act would refuse to grant the letters of 
administration prayed for. 

This was an appeal preferred on the 
26th of June 1906, against the deoree 
of F. MaoBlalne, Esq., District Judge of 
Elijah Nadia, dated the 14th of March 
.1906. 

The facts of the case appear from the 
judgment. 

Bnbus Nil Madhab Bose and Sarat 
Chandra Khan for the Appellant. 

Mr. Casper Si, and Babus Ram Chandra 
Mozumdar and Brojo Lai Chakranarti 

for the Respondents. 

% 

The JuDQMENi OF THE CouRi was as 
follows:— 

Maclean, C. J.—This is an applioatfoH 
for probate, and it is of a somewhat 
novel nature. ,One*Kally Prosonna Pra- 
manlk made his Will so far back as the 
12th of Margh 1689. He devoted, in 
substance, the whole of bis property 
to an idol and appointed his elder wife, 
his younger wife atyi his adopted son 
Hironmoy thebaits\ executrices and exe* 
cutor of the Will. The Will provided 
for the continuance of shehaits in the 
sons, grandsons and other heirs in luo* 
cession. The executrices and executor 
never applied for probate, and no pro¬ 
bate has been taken out. It has been 
found that the adopted son Hironmoy, 
suppressing the Will has dealt with the 
property as if there had been no Will, 
He appears to have mortgaged ir, a suit 
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was instituted to realize that mortgage, 
the property was sold, and the purchaser 
appears op the present occasion to resist 
this application. Neither the executrices 
nor the executor have appeared though 
they had been cited. In these circum¬ 
stances the present application is made. 
It is made by the two minor children 
of the executor Illronmoy, and Is made 
by their mother as their next friend, 
on the ground that neither the execu¬ 
trices nor the executor have taken out 
probate, and that the estate has been 
mal-adminlstered. It is quite clear that 
probate cannot be granted to thepi, be¬ 
cause they are not the executors of the 


in us under sec. 4L At the same timp 
it is a case, in which if an application 
were made for the appointment of a 
thoroughly independent person to protect 
the estate, as Ihe" executrices and exe¬ 
cutor have declined to act, it would 
probable be successful, and our order is 
not to prejudice any each application 
being made. " , 

The appeal must be dismissed with 
costs, hearing fee, seven gold mohurs 
payable to the Respondent,, Charu Chan 
dra Pramanik. ' • 

Doss, J.—I agree. 

S. C. S.» 'Appeal dismissed. 


Will. 

Then it is urged that the Court may 
act under sec. 41 of the Indian Probate 
and 'Administration Act, and, had the 
circumstances been different, we might 
have taken that course. But we do not 
think this is a 'bond fide application ; 
it strikes as one iustlgated and set on 
foot by the executor, the adopted son, 
who la now putting up h(e minor sons 
through their mother to obtain letters 

of administration with the Will annexed 

« 

and to set up the Will and say that 
the property was debutter, and conse- 
quedtly the subsequent dealings with it 
by way of mortgage and sale were bad. 
The Court below has found, and so far 
as one can see, properly, that there is 
no question as to the Will. It is easy 
to see, if this application be granted, 
who would pall the strings. The mother, 
the next friend, is & purdanashin woman, 
and the husband the alleged defaulting 
executor would manage the whole husi- 
nqss. Til these circumsfanoes, we d. dine 
to Zeroise the disorotlonary power vested 


[CRIMINAL REVJSIONAL JURISDICTION. 

Rev. Mis. No. 8 of 1908. ' 

K ARB AN Ullah and 
others, Petitioners, 

i 

V. 

Azmat Mah'i, Opposite 
Party. 

Transfer—Criminal Prooedure Code {Acl 
V of 1803), sec. 526 — Api^rehension that fair 
and impartial trial cannot be had—Locat 
inquiry, acc^finpanied 'by a partisaji of the 
complainant. 

Where during the pindency of a case ■ 
against the arcused for the allegect cutting 
of a bund, 'thf Magistrhte went to the 
scene of nccutrence accompanied bp a parti- 
' san of the complainant and held a local 
inquiiy into a matter which though not the 
subject of complaint against the accused 
could nevertheless be imagined by the ac¬ 
cused to be such, 

Held— 7'hit though there were no rea¬ 
sons to suppose, on the materials before the 
Cowt, that the Magistrate would not brina 
to the ttial of the case against the accuse i 
a fair and impartial mind, still under 


Gkidt, J. 
WOODROFFE, J. 
1908, 

1, April. 
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cifcutjistances of the case it' was desir¬ 
able that the trial should be held by'some 
other 'Magistrate. 

This was a rule granted on tl^e 23rd 
of January 1908, on the application of 
the Petitioners for the transfer of the 

o I 

case against them under see. 143, I. P. C., 

pending before the Sub>divi§ldnal Magis- 

• (• 

trate of Moulvl ^azar. 

The material facts of the case will 

appear from the judgment. 

» 

Moulvi /furuddin Ahmed for the Peti¬ 
tioners. 

No one appeared to show cause against 
the Rule. 

The Jddqmbnt of the Court was as 
•follows:— '* 

Gkidt, J.—From the ex,planation sub¬ 
mitted b/ the Sub-divisional Magistrate 
of Moulvi Bazar, it appears that on 
18th ‘November last one Shajia 
Mahammed petitioned that an order 
might issue prohibiting Airman Mabl 
and others from erecting an earth bund 
across the outlet of a hi, on the ground 
that the earthen bund, if constructed, 
would cause damage to the lauds of the 
petitioners and otl^ers. Thereupon the 
Magistrate Issued »n order prohibiting 
the Mahivials from §fecting the bund, 
or directing them -to appear and show 
cause against* the order. At the date, 
however, of this petition the e^trthen 
bund had already been constructed. 

Eleven days afterwards, . on 29th 
November, Information was given to the 
Police that, on the previous day, 400 or 
600 armed villagers had cut away the 
bund and committed other mischief. 
The case was investigated by the Sub- 
Inspector of Kalanra, and eventually 


on 18tb December, the six petitioners 
before us were sent up for trial. While 
the case was under investigation by the 
police viz, on 9th December the Sub- 
Divisioual Magistrate went 'to the spot 
and held a local enquiry. The peti¬ 
tioners pray that the trial of the case 
may be transferred from the Sub-Divi¬ 
sional Magistrate. The grounds for this 
prayer are thart the Magistrate on his 
journey to the local enquiry was accom¬ 
panied by Lydiard, the manager of the 
estate on which the bund alleged to have 
been cut was situated; that the com¬ 
plainants are tenants on the estate; 
and that Lydiard takes a keen Interest 
in the case, is a great friend of the 
Magistrate and rode to the enquiry on 
the same elephant as the Magistrate, 
The petitioners are informed and believe, 
that during the local enquiry, the Magis¬ 
trate examined the cpmplafnant and 
several other persons who are tenants 
and dependents of the estate, that he 
conversed with Lydiard, and that Lydiard 
made various* allegations against the. 
petitioners, in consequence of which they 
apprehefld thatlhey have been seriously 
prejudiced in the mind of the Sub- 
Divisional Magistrate and may not have 

s 

an impartial trial at his hands. 

The petition 61ed before us undoubted¬ 
ly implies that the enquiry held by the 
S. D. 0. was an enquiry into the cutting 
of the bund by the petitioners. The S. 
D. 0, however, informs us that his 
enquiry was in no way directed to this 
matter which, at the time, was under 
investigation by the Sub-Inspectors of 
Kalanra; that the object of his enquiry 
was to see the place for himself “and 
by personal observation ascertain whether 



THB CALCUTTA WEBKLV NOTES 


(voL. xii. 


7fi0 

Earban Ullah V. Azmat Mahi. 

an earthen bund, would, as alleged, 
damage the villagers grazing land. ” He 
sent notice to all the villagers concerned 
that he was going there and would want 
them to point out the lands whioh would 
be damaged by the bund. The villagers 
assembled to the number of 300 or 400 
and accompanied the Magistrate through¬ 
out. I fully accept these statements of 
the Magistrate as well his further 
statement that he put no questions re¬ 
garding the cutting of the bund, that the 
manager made no allegations against 
the petitioners, nor were they mentioned 
and that the manager and himself are not 
great friends. 

Nevertheless it is a fact that Lydiard 
accompanied the Sub-divisional Magistrate 
from his camp to the seene of occurrence. 
They each rode on their own elephants, 
but occasionally Lydiard rode on the 
Magistrate’s elephant to point out places. 
Lydiard is manager of the estate on 
which the complainants, who erected the 
bund, are tenants, and though the 
Magistrate does not distinctly say so, I 
take it that Lydiard was on the side of 
those who maintained that the bund did 
no damage to the villagers’ grazing 
grounds. This public association of the 
Magistrate with a partisan of one side 
was indiscreet, and when we find that 
the Magistrate was also accompanied to 
the scene of the enquiry by the police 
officer who was at the time investigating 
the complaint about the cutting of the 
bund. It Is not surprising that the peti¬ 
tioners should imagine that the Magis¬ 
trate was also concerning himself about 
that complaint too. 

Though I sea no reason to suppose, 
on the rpatetlals before u'^, that the]' 


S. D. 0. would not bring to the' trial of^ 
the case fair and imptcrtial mind, I think 
nevertheless ^hat under the oiroumBtanoes 
before mentioned, it is desirable that the 
trial should be held bj some other Magis¬ 
trate, especially as It does not appear that 
it will be necessary to hold the trial else¬ 
where than ut Moi’lvl Bazar. 

We accordingly direct that“the trial be 
held by some other Magistrate. 

WooDROFFB, J.—I agree. 


[CRIMINAL REVISIONAL JURISDICTION.] 


Rev, No. 1504 of 1907. 


Rampini, J. 
SlIAKFUDDlN, J. 

1908. 

Heard, 


Mahadev Lal, 
Petitioner, 

V. 


22, January. Dhonraj MiriSKl, 

Judgment, Opposite Party; 

-24, January. 

Iddia7i Penal Code (Act XLV of 1860), 
secs. 417 and 51P-Attempt to cheat-Cotn- 
I'hdiiant in a prosecution for attempt to cheat. 

The accused without any authority 
airanged a contra<it for the delivery of 
goods to the complainant’s firm by Messrs. 
Bn kmyre Bi others. On the r,ftpudiation 
of the contract by the latter, the former 
pressed their claim .under the ‘contract 
and instructed their pleader to write to 
the latter Jl-m and demand fulfilment of 
the contract. The accused then went to 
(he pleader, falsely repiesented himself to 
be a member- of the complainant’s firm 
and instructed the pleader to write a letter 
in the name- of the complainant’s firm to 
Messrs. Birkmyre Brothers staling that 
the contract had been cancelled by the com. 
plainant’s firm. The pleader wrote the 
letter but on reference to the complainant’s 
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Unn refraintd from defiaat'ihing it. On 
prosecution of the accused hy the com- 
ylninant under secs. I. P. C., 

Held '—That the accused committed the 
offence under secs. /. P. C., ^she 

fraudulently induced the pleader to write 
the letter which he woulk not have other- 

I 

wise done, and as if the fraud had been 
successful it must necessarily hcsHe caused 
injury to the plehder in mind, reputation 
and perhaps in his business and might 
have involved him in litigation. 

That in a prosecution on a chasge of 
attempting to'cheat a certain person, that 
pet son neid not be the complainant. 

This was a rule granted on the 2l8t 
of December 1907, against an order of 
Mr. D. H. 'Kingsford, Chief Presidency 
Ijlaglstrat^ of Calcutta, *dtited the 20th 
of December 1907, convicting • the Peti¬ 
tioner under ,S 0 C 8 417 and 511, I. P. C., 
and^sentencing him to undergo rigorous 
imprisonment for one month and to pay a 
6ne of Rs. 50. 

The facts of the case appear, from the 
judgment. 

Messrs. Oarth and Pvoh and Bahu 
Monmotha Nath Mykerjee for the Peti¬ 
tioner. 

Mr. Sinha and Babu Chnndta Sekhar 
Banerjee , for the Opposite Parly not 

A 

allowed to oppos-j. 

The JuncMENT or the Court was as 
follows : — 

This Is a rule to show cause why the 
conviction and sentence passed on'the 
Petitioner dy the Chief Presidency Magis¬ 
trate should not be sot aside. • 

The facts are that the accused arrang- 
ed a contract for the delivery of goods 
to the complainant’s firm by Messrs. 
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Birkmyre Brothers for whom he had no 
authority to act. - The contract was re¬ 
pudiated by the latter firm as Invalid, 
The complainant’s firm pressed their 
claim under the contract, and instructed 
a pleader named Srlsh Baba to write to 
Messrs. Birkmyre Brothers and demand 
fulfilment. Then, the accused finding 
that bis fraud in connection with the 
contract was likely to be discovered went 
to the pleader Srish Babu, represented 
himself to be a member of the complain¬ 
ant’s firm, which he was not, and In¬ 
structed him to write a letter in the 
name of the complainant’s firm to Messrs. 
Birkmyre Brothers stating that the con¬ 
tract \thloh the complainant’s firm had 
entered Into had been cancelled. The 
pleader wrote the letter , but before des¬ 
patching it referred to the complainant’s 
firm and accused’s fraud was discovered. 

e 

The grounds on which we- have been 
Isked to set aside the conviction are (1) 
that the accused has been convicted of 
attempting to cheat not the complainant 
but the pleader SrisH Babu (2) that the 
act of the accused did not amount to 

» 'A 

an attempt at cheating, as It was not 
likely to harm the pleader in any way. 

The first.of these grounds cannot 
prevail, because the prosecuter In all 
criminal cases is the Crown. The Presi¬ 
dency Magistrate Is* entitled to convict 
an accused of any offence which the 
evidence given before him discloses be 
has committed. Tlie accused was put on 
his trial for attempting to cheat the 
pleader, A charge for attempting to 
cheat the jdeader was duly drawn up 
against him. He pleaded to this charge 
and had every opportunity afforded him 
to defend himself against this charge. 
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Then, ib would seem to us that hla 
aot does amount to an attempt to cheat 
the pleader. He made a very false re¬ 
presentation to him. He caused him to 
write a letter to Messrs. Birkmyre Bro¬ 
thers which the pleader would npt have 
written if it had not been for the false 
representation made to him by the ac¬ 
cused, If this fraud had been successful 
It must necessarily have caused injury 
to the pleader in mind and reputation. 
The pleader would certainly have been 
likely to lose reputation, and perhaps 
business, if It appeared that he had been 
regllgenb and had been readily deceived 
by the accused. He might also have 
found himself involved in litigation’ Wo 
see no reason to Interfere. We affirm 
the conviction. We, however, think the 
sentence may be commuted into one of 
fine. We accordingly commute the sen¬ 
tence Into one of fine to the extent of 
Rs. 500 In all, or one month’s rigorous, 
imprisonment In default of payment of 
fine. 


[CRIMINAL REFERENCE.] 


No. 13 OF 1908. 

Rampini,'J. ] The Emperor, 
Sharfudd'iN, J. I V. 

Momim Malita, 
Accused. 


. 1908. 

5, February. 


Criminal Procedure Code {Act V of 
sec. lf)f> {3}—Poicer of the Appellate Court 
to hind dvicn, ichen accused U'as convicted by 
a second class Magistrate. 


An Appellate Court cannot in the exer¬ 
cise of power given by sec. 106 (S) of 
the Criminal Ptocedwe Code bind down 
the accused who preferred the appeal when 
he teas not convicted by a Court such at 


ivoL. xn. 

f 


is referred to in ,suh sec. ,^1) of sec. 106, 
Cr,P,C.' ' ■ . ^ 

Mdthiah CheIti V. Emperor (1); 
Pakamasiva V. Emperor (2/, M'ahmhdi 
Sheikh v. Aji Sheikh (3) refersed to. 

This was a ^efeVenoe under see. 438, 
Cr. P. C., made by J. N. Ghosh, E-»q , 
Sessions Judge of Nadia, ou the 2i8t of 

• i 

January ’908| recommending that the 
order of the District Magistrate of Nadia 
(J. A. Ezeohiel, Est][.), d^ted the 30th of 
November 1907, directing, under sec. 106, 
Cr. P. C, the accused to execute a bond 
for Rs, 100 with a surety of Rs. 100 to 
, keep the peace for 2 years be quashed, 
vfhich order was pa 880 (l while dismissing 
an appeal preferred by the accused against 

t 

a oonvlctiou under sec. 323, I. P. C., 
and a sentence of a fine ofi Rs. 25 
^passed by'the Sub Deputy Magistrate of 
Kushtia, on the 10th of October 1907, 

The facts of the case material to the 
report will appear from the judgment. 

Mr. Oir, Officiating Deputy Legal 
Remembrancer, for the Crown. 

The Judgment of the Court was as 
follows :— 

This is a reference, under sec. 338, 
Cr. P. C., by tl\e Sessions Judge of Nadia, 
who Invites us to set aside an order 
passed by '\he District Magistrate of 
Nadia, directiri'g, under sec. 106 (3) of 
the Code of Criminal Procedure, a person, 
named M'lniim Malita, to execute a bond 
for Rs 100, with one surety of Rs. 100, 
to keep the peace for two years. The 
learned Sessions Judge points out that 
Mo.nim Malita was convicted by the 

(1) I. L. R 29 Mad. 100 (1006). 

(2) I. L.'R. 80 Mad. 48 (1008). 

(8) I. L. R, 21 Cal, 022 (1804). 
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Wr ARR OLiD TO NOTE THAT Mu. S. P SlNIIA HAS 
lipeu confirmed in t^e appointment of Advocate- 
General for Bengal and Eastern Bpiigal and Aasam. 

, ^ 

' A 

In Moulvie Skumm\ v, Shemham, L K, 2 I. A. 7, 
their LordsWps of the Judicial Committee obeerved 
that in construing "the Will of a Hindu it is not 
improper to take Uto consideration what are known 
to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property and that 
a Hindu knows that as a general nile women do 
not take absolute estates of inheritance which they 
are enabled to alienate. The Courts in India have 
usually given effect to this observation of the Judi¬ 
cial Committee by presuming, in the absence of clear 
terms indicative of an absolute gift, that a Hindu 
testator Intends to confer the limited interest known 
as the ‘'woman’s'estate ” Jn a female heir. 

It is NOTICEABLE HOWEVER TtfAT THE CALCUTTA 
High Court has as a rul) been more liberal in its 
interpretation in favour of the female donee than 
the other High Courts, notably the Allahabad High 
Court. A curious illustration of these opposite teu- 
denoies is furnished by two oases which .recently 
went up to the .Privy Council from the Allahabad 
and the Calcutta High Courts. In the earlier of these 
cases, Mutarmut Swjanoni v. Radi Natk', 12 0. 
W. N. 231, the Allahabad High Court held that 
the gift by the testator in favour ,of bis widow was 
the gift of a limited estate only, notwithstanding 
that the Will provided that the donee was to be 
malih ten ihud ikhtyar. The Judicial Committee 
however preferred the Calcutta view as expressed in 
Kallanp v. Luehmtt (24 W. R, 395), and reversing 


the judgment of the Allahabad High Court held 
that the widow got an absolute estate. 

In the later case, Radha Prosad v. Ranimoni, 
12 C. W. N. 729, six Judges of the Calcutta High 
Court were of opinion that the gift to the testator’s 
daughters was an absolute gift. The Judicial 
Committee on appeal, apparently held that due 
weight had not been given to the considerations set 
out in Shamool’s case, and that it was “ abundantly 
clear ” that the testator intended to confer a “ wo¬ 
man’s estate ” on his daughters. lu applying the 
abc/ve principle, the Privy Council went so far as to 
direct that the daughters were to receive the limited 
estate of Hindu daughters with the benefit of sur¬ 
vivorship as between themselves. It is somewhat 
difficult to reconcile this last direction with the teims 
of the Will as quoted in their Lordships’ judgment. 
But of course, if a woman’s estate was conferred on 
the daughters, survivorship as between them would 
follow as a necessary consequence. 

It is worthy of notice that the principle laid 
down in sec. 82 of the* Succession Act, vi:., tliat 
when property is bequeathed to a person without 
express words of inheritance there is, in ihe absence 
of a conflicting, context, an implied gift of the whole 
of the intferest of the testator—was relied on by 
the Judicial Committee in the Allahabad case, 
whilst in the Calcutta case tlie section itself Is 
referred 'to and held inapplicable on the terms of 
the Will. It is clear therefore tliat in the opinion 
of the Judicial Committee, sec. 82 of the Succession 
Act, which has been applied to Hindu Wills in no 
way militates against the presumption that a 
Hffidu testator ordinarily intends to confer on his 
wiflow or daughter the limited estate known as the 
woman’s estate. 

The manner in which Mr. Carsddff, the Dis¬ 
trict and Sessions Judge of Mozufferpur, conducted 
the trial of Kbudiram Bose, is deserving of the 
highest praise. Although Kbudiram, like an ordi¬ 
nary offender, was charged under the Indian Penal 
Code for murder, yet there cannot be any doubt that 
be was a political offender. We cannot therefore 
too highly commend the striutly jndicial attitude 
maintained by Mr. Carndul! throughout this sensa¬ 
tional trial. At the very commencement of the trial 

n.? 
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he expressed ji desire that rhe prisoner shotiPd be de¬ 
fended and ttladly accepted the offer of a pleader of 
his Court to defend the accused. I,n the course of 
trial he Itelped the pleader by yiviog liim references 
to cases which might help him in the defence and 
at tlie conclusion of tiie trial not only did he record 
his protest against ilia abuse of sec. .342 by the 
committing Magistrate in (dicifiog incriminating 
answers from the accused by putting to him questions 
in the nature of crnss-exaniination, but the Judge 
very rightly said that If he were charging a jury 
he would have told them that if they could not 
convict him without the support afforded by such 
examination, they ought to acquit him It is no less 
a remarkable feature of the trial that the Sessions 
Judge made no ohservrtions or unnecessary allusions 
to such facts or motives of the crime as would create 
an impression in the public mind that the case before 
him had any political slgnifioance The putting 
aside of political preconceptions even in political 
trials and the observance of common fairness to¬ 
wards an accused person, no matter what may be the 
character or gravity of his crime, far from caitsing 
failure of justice, goes to increase the respect for 
the law and the judges in the popular mliid. 

CURRENT INDIAN CASES. 

RiMP Aiyak V . Sankara Aiyar, I. L R. 31 Mad. 
89. Court-fee—Suit under sec. 77 of the Registra¬ 
tion Act. 

A fixed fee of Rs. 10 (ton) is the Court-fee payable 
on the plaint in a suit for registration of a document 
under sec,. 77 of the Registration Act. 

MaNISAMI MuDALIAB V. SoiiaAVAYAB, f L, R. 31 
Mad. 97. Trusts Act, sec. 8 .^—Benami— Fraud. 

Where with a view to defraud creditors a benami 
deed of sale is effected the transferee, if the fraud 
has not been carried out, holds the property for the 
benefit of the transferor (sec. 84 of the Trusts Act), 

Vbdammal V. Vedanayaoa, I. L. R. 31 Mad. 100. 
Unehastity—Murder of a son — Inheritance. 

Unchastity is no disqualification to inherit under 
the Mitakshara law in the case of female heirs other 
than the widow. A mother who takes part in the 
murder of her son cannot succeed to him. 


IRtbietoB. 

The Law of NoisAitcEa. By E. W, Garret, M. A. 
{Cantab'' and II. 0. Garret. Third Edition, 1908, 
Eutterwm th & Co., Law Publishers, London, 

The work pteseqts the English Common Law, 
Statutory law an^A^e law on nuisances in a series 
of well-arranged and well-classified chapters. In the 
first chapter the principles affecting the subject as 


a whob are disousserl. The chapters which follow 
deal with such nubjects as Highways, Bridges, Build¬ 
ings, neighbouring properties, and tin* acts and 
drcumstauces in repeat of the same that constitute 
nuisance '’'lie keeping of gaming nr betting houses 
and other places or acts that constitute nuisances by 
reason, of thnir tendency to deprave public morals 
are also separately dealt with. A separate chapter 
is devoted to the '.'espnnsibillty of owners of animals 
for injuries iMusod by them. Statutory nuisances 
under the Public Healths and other similar Acts 
are also f.illy discussed towards the end. The work 
la concludcT witli a Statutory Index, which in the 
present edition lias embodied all recent legislation 
on the subject. Amongst such legislation the 
Motor Cars Act and all the rules and orders there¬ 
under deserve special mention. Although the book 
deals specially with the Statute and Common Law 
of England yet it must not be suposed that it Is 
not of much use to lawyers irt tala country. The 
7inglo Indian Codes give little information on the 
rights and responsibilities of Individuals or of pub¬ 
lic bodies in respect of acta or omissions that give 
rise to nuisances and the consequent liabilities. Eor 
the determination of such rights and obligations, 
tho principles of English Common Law and the 
judicial expnsitioji of the same by eminent English 
Judges must alw-ays be advertpd to in this country. 
In this sense this work will be found of speoial 
value by Indian practitioners. As an instance we 
diiall draw attention to the jespoaltiou of tho law 
relating to nuisances arising In respect of the pollu¬ 
tion of waters as affecting public and private rights 
(secs. 3 and 4, pp. 120 to 137). It is stated as a 
general principle that a riparian owner has a right 
to make temporary use of the water that passes 
his land but he has no right, apart from prescription, 
as against other ripailan owners to pollute it In 
the smallest degree. Also that the latter will have 
a cause of action^ against the former for any act 
prejudicially affecting th6 equal right of the latter. 
It is also very doubtful whether any prescriptive 
right to pollute water can at all be acquired by 
anyboiiy. On qubsiions of this character this work 
may always with advantage be consulted by Indian 
practitioners. 

The Case Noted Bengal Tenancy Act, with latest 
amendments relating to Bengal pd Eastern Bengal 
and Assam, &c. By Provash Ckunder Mitter, M. A., 
B. L, Vakil, High Court, Calcutta. Published by R. 
Cambray & Co., 6 & 8-2, Hastings Street, Calcutta, 
1908. 

Although this work makes no pretensions to be a 
commentary and appears under the modest title of 
a case-noted edition of the Bengal Tenancy Act yet 
we find the case-law under each section to be so well 
digested that It answers th6 purpose of an annotated 
edition for all praotioal purposes. Besides case-law 
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It furnlHheH various other Informations, which a busy 
practitioner would look fOr, in'a welliarranged and 
easily acoesskble form. • The notes (If casriS are on 
the whole .exhaustive and classified under sub¬ 
headings, which take the form 'of propositions of 
law, the cases under such propositions appearing as 
instances of its application. This system of anno¬ 
tation has not only the merit, of originality' but 
presents with clearness and preclsiqn the result of 
the judicial interpretation- of the sections of the 
Code. There are, however, indications of ’haste in 
the preparation of the work which we wQuld like 
to see rectified in future editions. ’ • 

The sub-headings and the names of the cases are 
in holder types and easily ctitcn the eye. Decisions 
under the law as it existed before the Bengal 
Tenancy Act was passed are as a rule left out. 
We specially notice the notes under sec. 1 (pp. 3 
to G) which show what is the rent-law applicable 
in the difTerent ' parts of Bengal and Eastern 
Bengal. The text of the Act as a,mended up to datg 
for Bengal with case-notes c.over about 400 pages, 
i.t; nearly half of the work. There a’re seven ap¬ 
pendices covering abrAit IfiO pages, containing the 
amended Rules recently issued by Governuient for 
Bengal, the Notifii^itionB extending' various sections 
of the Act to Chota Nagpur, the modified Ru'cs 
issued by (jovernraent in regard to Chota Nagpur, 
High Court* Rules arid Notifications, the texts of 
the successive Amending Acts from Act Vtll of 
1886 to Act I, B C. o,f 1903, the text of Chapter X, 
of the Act before amendment by the Act III, B. C. 
of 1898, the Notifications extending portions of the 
Act 10 Orissa, and lastly the amendments recently 
passed by the Eastern Bengal Council in so far as 
they differ from the amendments passed by the 
Bengal Council. The subject index which is very 
exhaustive and covers about.150 pages will be par¬ 
ticularly useful in tracing the case-law on any point, 
to which reference rfiay be necessary. 

4latt0.of 

CALCUTTA HIGH'COURT. 

Recnnt decisions not yet reported, , 

(Tlie important oaiei to b« full; re^rtod bereaftor. 

Chiminai. Rkvibional Jurisdiction. Befor? Rtbphrn 
and HoiiMWooD, JJ. Criminal Rrvision No. 
458 OF 1908. DEBT PRASAD BHAGAT, Petl 
tioner «. NAGAR MULL, OppMite Party. 28th 
May 1908. 

Griminal breach of trvtt iji a partiw—Indian 
Penal Code, etc. 406—No finding of criminal inten¬ 
tion. 

The Petitioner was convicted under sec. 406,1. P. 
C., by the 2od Preeidenoy Magistrate of Calcutta and 
sentenced to rigorous imprisonment for six months. 


Tlie Petitioner obtained this rule from the High 
Court to set aside the conviction and sentence on 
the ground that the judgment of the Presidency 
Magistrate did not show any criminal intention on 
his part. The facts according to rhe story of the 
complainant were that he and the Petitioner entered 
into a contract in accordance with which on the 27th 
October the complainant gave the accused a sum 
of five , thousand rupees which supplemented by an 
equal sum to be contributed by the Petitioner, was 
to bo employed in rice business The accused did 
not perform his part of the contract and made .an 
nntrno statement to the complainant when asked as 
to the expenditure of the money he had received. 
It, was alleged that he had converted the money to 
his own use and thereby committed an offence under 
sec. 406, 1. P. C. 

Their Lordships observed :— 

“ This contract established a partnership between 
these two persons (t.e., the complainant and the ac¬ 
cused) for the purpose of buying rice, The accused 
on the findings before us did not fulfil his contract 
and made an untrue statement when asked as to the 
expenditure of the mouey he had received. The 
offence of conversion is alleged to have been com¬ 
mitted between the 29th November when he received 
the money and the -fird or 4th of December, when 
he made his statement just mentioned to the com¬ 
plainants. But considering that there was partner¬ 
ship existing at this time, the accused was plainly 
entitled to be called upon for an account of the 
expenditure of the money which he had received, 
for as tlie contract was one of partnership and not 
of bailment. It was.open to the accused to spend the 
money he had received' and to account for It in 
dealing with th'e partnership. It is noi-' satisfac¬ 
torily made out that this was not done, and cannot 
be made .out'ln •the absence of a proper demand for 
account. We are therefore of opinion that no dis¬ 
honest conversion has been found which would 
justify the conviction umier sec 406, I. P. *0., apd 
&c. 

Mems. Norton, P. L. Roy, E. P, Ohoie and 
Babu Atutya Charan Bote for the Petitioner. 

Mr. A. Chofuihuri aud Bobu Provas Chandra 
Mittcr for the Complainant. 

Rule made abiolutc. 

Civil Appellate Jurisdiction. Before Mitra and 
Bell, JJ. Appeal from Appellate Decree 
No. 908 OF 1906. SARJOO SINGH and ors, 
Appellants v. HAR KUMAR SINGH and ors,'. 
Respondents. 28th May 1908. 

Pre emption—Certain land utmining joint after 
partition — Interett—Co sharer. 

The Plaintiff claimed the right of pre-emption 
with respect to a share of an estate carved out by 
parties as against the Defendants Nos. 1 to 5. The 
Plaintiff and the Defendants Nos. 6 to 10 were oo- 
sbarers of the estate. There was a partition under 

175 



olixvl 


THE CALCUTTA WEEKLY NOTES. [Vol. XII. 


the old regulation and the estate owned by the 
Plaintiff and the Defendants Nos. 6 to 10 became 
separate pattis. Some lands, however,, were left 
unpartitloned as they were lands which could not be 
partitioned at the time. 

The Defendants Nos. 1 to 6 raised, amongst other 
pleas, the defence that they were themselves co¬ 
sharers with the other Defendants and that, there¬ 
fore, no right of pre-emption existed in the Plaintiff 
as against themselves. 

The Court below decreed the suit. 

JIdd —The fact that certain bits of land either 
through omission, neglect or for convenience had 
in making partition been left in joint occupation did 
not give the proprietor of one estate any interest in 
the other. If, as the law makes him, he was partner 
he could be considered such by reason of participa¬ 
tion in some plots of ground which had not been 
properly divided. 

Stikh Bundi Hossein v. Lala Puriag Dutt, 16 W. 
K. 110, followed. 

Moulvi Mahomed Ymuf and Babu Hari Bhusan 
Muktrji for the Appellants, 

Bahu Shib Chunder Palit (for Babu Akhoy Kumur 
Banerji) for the Respondenrs. 

A. T. M. Appeal dismissed. 

Civil Appellate Jurisdiction. Before Mitra and 
Bell, JJ. Appeal from Appellate Decree 
No. 9.')4 OF 1906 BRAHAMDEO NARAIN 
SINGH, Appellant v. RAMDAWN SINGII and 
others, Respondents. 29th May 1908. 

i Suit to set aside a decree ,— Maintainability — B^on- 
J ttansferahle oceupancv holding, assignee of, 

A suit was brought for a declaration that the 
decree obtained by the Defendants 6<r8t party against 
the Defendants second party for arrears of rent 
was fraudulent and inoperative. as against the 
Plaintiff and for recovery of the sum "bf money 
paid by the Plaintiff for satisfaction of the said 
decree. The Plaintiff alleged that he was compelled 
to"” pay the amount as hie mortgagee right which he 
had obtained by assignment from the third party 
Defendants would have been jeopardized by the sale 
for arrears. 

The lower Courts held that no arrears were due 
and still the first party Defendants had sued the 
second party Defendants and obtained a decree and 
accordingly found that the decree was fraudulent 
and was intended to defeat the right which the 
Plaintiff had obtained by assignment from the 
Defendants third party. 

The Defendant appealed and contended, inter alia, 
that as the holding in a portion of which the 
Plaintiff obtained a mortgage right was not trans¬ 
ferable by custom or local usage, the Plaintiff's suit 
was not maintainahle. 

Mtld—Uhsti the Plaintiff had locus standi to main¬ 
tain the suit. ■ # 


ilabil Sardar v. Chandra Nath, I. L. R. 20 Cal. 
690, referred to. 

Baou Joy Qopol Ghosji-i for the Appellant. 

Babus Mmakali Muhnji apd Kulwant Sahai for 
the Respondents. 

A. T. M. “ Appeal dismissed. 

. iigk Court ^otia. 

No. 101SJ,D.—Th'e 15th June 1908 ,—The Govcrnor- 
j.. ' General in Council having sanc- 

'''tioued the constitution of the 
district of Khulna as a separate civil district and Ses¬ 
sions (iivnion the Lieutenaut-Goveruer, in the e.xorcise 
of the poweV.s vested in him- by sec. 13, sub-sec. (1) of 
the Bengal Civil Court,s Act, 1887 (XII of 1887), and 
by .sec. 7, ftub-.sec. (2).of tli.-; Code of Criminal Procedure, 
1898 (Act V of 1893), is pleased to direct that the 
district of Khulna be removed from the jnrisdRtion of 
the Dustrict and Sc.ssions Judge of Jessoro Kluilii i aud 
bo a new District Judge.ship ard Sc.s.sions Division with 
its head quarters at the Sadar station of that district. 

In exercise of the powers conferred by sec. 14, suh- 
.“cc. 1 of the Bengal Civil Courts Act, 1887 (Xll of 1887), 
and .sec. 9, .sub-.sec. (2) of the Code of Criminal Pro¬ 
cedure, the '’Lieutenant-Governor furthor directs that 
the Court of the District mid Sessions Judge of Khulna 
shall hold its sittings for the disposal of biisiiic.ss ari.sing 
in the district of JCiiilna at the head-quartor.s of that 
district, ' “ 

This iiotificition will come into force on and from the 
1st July 1908. 


The following rule aiueiuliiig the tides as to the quali¬ 
fication, admi.ssioii, &c., of plcjdws aud iniikhtars in 
Courts .subordinate to the High Court, having been 
framed by the High Court of Judicature at Fort \\T!lmiu 
in Bengal, in the exercise of the power ve.sted in it by 
.sec 6 of the Legal Practitioners’ Act, XVIII o( 187.9, is 
published for general information. 

High Court, "I By order of tlie High Court, 
English Dki’ahtmest, I 

(Civil), j < A. P. Mdddiman, 

The 8th June 1908, J Registrar 

Cancel cl, (a) and the amendment thereto, of Rule 
No. fi. Chap. XI, p. 2C3 of'chn High' Court’s General 
Rules aud Circular Orders, Civil, and substitute therefor 
the following 

(a) Such lectures must bo attended at one of the 
colleges affiliated in law to the Calcutta University . or 
in the case of candidates wHb are natives of the Assam 
Valley, or of the Surma Valley and Hill districts, divtsions, 
or of the Garo Hills, and who are restricted to practising 
within the Garo IliS districts or the Commissiouerships 
of the Assam Valley and the Surma Valley aud Ilill 
districts, at one of such colleges or a^- the regular course 
of lectures delivered by the lecturer in law specially 
appointed by the Lieutenant-Governor of Eastern Bengal 
and Assam, for Iho purpose of delivering lectures to 
pleadership candidates and the attendance must bo for 
a period of not less than two academical years; in the 
case of such last-mentioned candidates after passing the 
Entrance examination of the Universitv of Calcutta, 
Madras, Bombay, the Punjab or Allahabad aud in the 
case of all other candidates after passing any one of the 
other examinations referred to in cl. (a) of Rule No. 6. 
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Thb Emperor v. Momim Malita. * 

Sab-Depyty of Kusbtia (a 

v'jsoond oIabb MagiatratP) under sec. 323, 
’I. P. C., and sent^noed to a fine of 
Re. 2D that he appealed to the Distrlot 
Magistrate, who dismissed bis appeal, 
and passed the above order, under seo. 
106, Cr. P. C., bihdidg him down to 

I 

keep the peace. He further [Joints out 
that as the order convicting., the said 
Momim Malik's,’ under sec. 3^3, I. P. C., 
was passed by-a Sub-Deputy Magistrate 
with 2nd class powers, such a Magistrate 
bad no power to pass any order under 
sec. 106, Sr. P. C., and, therefore, he 
contends that a District Magistrate hear¬ 
ing an appeal from' an order of such 
Magistrate, candot pass su^sh an order. 
In support of this view, he cited the 
oases of Muthiah Ghitti v. Emperor (1) 
and Paramativa v. Emperor (2), 

The learned Distrlot Magistrate shows 
/ 

bause; and, according to his view, a Dis¬ 
trict Magistrate has power to] pass such 
an order in appeal from the decision of 
-any Magistrate. In other words, he 
thinks that any Appellale Court can, 
under sub-sec. 3, sec. 106, Cr. P. C., 
pass an order without any restriction as 
to the powers of' the Court against whose 
order tbe appeal is made. 

Wu do nut think' that this view is 
Eight. According to the rulings cited 
by the-Sessions Jcjdg'e, an Appellate 
Oonrb cannot ^zeroise the power given 
by seo. 106, Cr. P. C., when the accused 
has not been convicted by a Court such 
as Is referred to in sub-sec. (1). And we 
may ialso refer to the case of Mahmudi 
Sheikh V. Aji Sheikh (3) in support of 
this view. 

(1) I. L.'R. 29 Mad. 190 (1905). 

(2) L L K. 80* Mad. 46 (1906). 

> ’f8) I. L;'R. 2] Car. 622 (1884 ). 


We therefore set aside the order of 
the District Magistrate, dated the 30th 
November 1907; directing under seo. 106 

(3), Cr. P. C., tbe said Momim Mallta to 
execute a bond for Rs. 100 to keep the 
peace for two years. 

B. C, Order $et atide. 

[ORDINARY ORIGINAL CIVIL 
JURISDICTION.] 

Suit No. 437 ok 1907. 

P’LKTr'HER.U. 

1908. 

Heard, 14 to 21 
ifc 24, February. 

Judgment, 

2'4, February. 

Copyrigh i—Infn ngemen t — Catalogue, il- 
luslrati07is in —Copyright in a portion of a 
publication, how far protected—Fraud on the 
public — Misstatements —“ Puffing ” state^nents. 

The fact that the copys ight lA some of 
the illustrations in the Plaintiff's cata¬ 
logue is vested in other persons does not 
preclude him ftom suing to restrain an 
infringement of, such of the illustrations 
as he has the copytight in. 

Lamb vt I*jVA*N8‘(1) followed. 

The objection that the catalogue contain¬ 
ed certain statements which were not strict¬ 
ly accurate {no case of fraud on the 
public having been made in the written 
etatement) was held to be no answer to an 
action to prevent infringement of the 
copyright, such statements being held to be 
in the nature of "pvjffiing” staUments. 

Macfablknb ik Co. v. Oak P'oondry 
Co. (2), cited at p. 87 of Copinger’s Law 
of Copyright {4th Edition). 

(1) (1892) 3 Ch. <62. 

(•2) March l6, 1883, 10 R., 801. 
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S. Lawrence v. W. BusnNELrj. 

It ivas not sufficient for a Defendant 
merely to give an undertaking not to pub¬ 
lish in future those illu,straiions which he 
admits to he infringements of copytights. 
He ought to have, at the commencement of 
the suit, offered to consent to an injunction 
being recorded regarding them. 

The Plaintiff, Sydney Solomon Law¬ 
rence, carrying on business as an optician 
under the name, style and firm of Messrs. 
Lawrence and Mayo among other places 
in Calcutta, brouglit this suit against 
Walter Bnshnell, also carrying on a simi¬ 
lar business in Calcutta, praying for 
an injunction and other incidental reliefs 
la respect of alleged infringements of 
copyright in certain illustrations in a 
catalogue of goods sold by the PlaihtifT''. 
The blocks of the illustrations were pro 
pared by Messrs.^ Sliort and Mason, a 
firm of wholesale dealers in and manufac 
turers of scientific instruments, etc., in 
England at the instance and cost of the 
Plaintiff, who used to deal with them. 
The Plaintiff, it appeared, had granted 
Messrs. Short, and' Mason the right to 
use those blocks. The*Defondant, in his 
written statements, amongst other things, 
denied that the Plaintitf was tke author or 
first publisher of the illustrations or that 
he was the proprietor of the.copyright 
thereof, or that the illustrations in the 
Defendant’s catalogue were copies of or 
colourable imitations qf the Plaintiff’s 
Illustrations or that be - suffered any 
damages. It was further contended in 
the written statement that those illu.s- 
trations were in common use in the trade, 
that, even if the Plaintiff was the first 
designer, author and publisher of those 
illustrations, he had lost his sole and 
exclusive right owing to the oiroum- 
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stances under which he had transferred 

* p 

his rights to Messrs. Short and Mason, who 
wGjre the actual manufacturers of the Ins- 

M 

truments as also designers and manufao- 
turers of the origiual illustrations, that, 
acco.-diug to the universal custom in the 
trade, Messrs. S|ior); and Mason, who were 
wholesale’dealers and manufacturers, had 
supplied the Defendant, their retailers, 
witii wood, cuts'to illustrate their goods 
in his catalogues and lhat the Defendant 
wss not liable fot any idleged infringe¬ 
ment of copyright. 

I ' 

Mr. L. P. E. Pugh (with fhe Standing 
Counsel, Mr. S. P. Sinh(e) for tho Plain- 
,,tiff, claimed copyrjght in the illustrations, 
appearing ,in his catalogue, in all cases 
wliere the blocks were maclef.at his ex¬ 
pense and from wliich the illustrations 
were produced.' ile submitted'' that' a 
permission Siven to a person to make 
electros from certain blocks'to use thani 
to illustrate his own catalogue fioes not 
entitle him to give similar permission to 
others, (hted, — Maple Co. v. Junior 
Ai7ny and Havy Stores (3), Cooper v, 
Stephens (4), Marshall v. Bull (.5). The 
Plaintiff had now registered all his cata¬ 
logues and each one .protected its new 
matter. Murray v, Bague (f). ^ 

Mr. W. Gaith (with Mr’. H. N.‘ Mori- 
son) for the Defendant, showed that the 
Phintiff represe'nt^ed In his catalogue that 
he was the manufacture^ of the artioles, 
while, in fact, be was only an importer 
and that tho catalogue was, therefore, a 
fraud on the public and he submitted 
that It was not protected. Cited,‘Leather 

• (It) 21 Cli. 1). liGO (1S^2). 

(4) (ISII.D 1 CIj. 607. 

(5) 85 L. T. 77 (1901). 

(6) 1 Drewy'a Rep. 353 (1852J. 
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S. Lawrence v. 'N,. BuanNEi^j. 

Ccoth Co.. 'Ld, V. American Leather Cloth 
^ ' * 

Co,, Ld. (7), Sling^y v. Bradford 
Patent Trunk and Tiolley Co, (8). 

Besides, be submitted, there was a 
large amount of matter iji the catalogue 
over which the Plaintifi' had no C 9 pyright 
and the inclusion of these matters pre¬ 
vented the Plaintiff from acquiring any 
copyright in the cat-^alogue. Further, the 
illustrations, in wffiich the Plaintiff' claims 
copyright, were made from the goods 
manufactur'ed by Messrs, yiiort and Mason 
who supplied tjio Defendant with elec¬ 
tros. The right to illustrate Messrs. 

• < 
Short and Mason’q goods must belor)g to 

them and not to the PlaintifT and ho 
cannot have any copyright in them. 

Mr. 7fugh in reply I’fie misstatenients 
complained of are not frijud on the pub¬ 
lic. Nobody thinks of liuying scientific 
instruments made in India. They are 
mere trader,s’ puff’. See, Copinger on 
Law of Copyriglit (1th Ivlition), p. 81. 
A person can have copyright,in part of a 
work. Cited, Lamb v. Evans (1). 

The question as to who manufactured 

the instruments is beside the mark. The 

> • 

Plaintiflf had the illustrations made at his 
expense and the Defeudunt had no right 
to make and use copies #f thorn. 

t 

• » 

The JuuoMKNT OF TEE CouKi was as 
follows :— • 

Fletcher, J.—This is a suit by Mr. 
Sydney Lawrence tradjng as Lawrence 
and Mayo as manufacturing opticians in 
London,* Calcutta, Bombay and elsewhere 
to restrain the Defendant who is a rival 
optician in Calcutta from infringing the 
copyright of the Plaintiff’s catalogue. 

(1) (1892) 3 Ch. 462. 

(7) 4 Do tlex. J 4 S. 137 (18G3). 

(8) (1903) W. X. rt. 1, p. 122. 


The Defendant was formerly In the 
employ of the Plaintiff and started busi¬ 
ness on his own account in 1902. During 
last year, the Defendant pu.bllshed a 
catalogue in regard to which the Plain¬ 
tiff has complained in this action. 

Tho Defendant’s catalogue is a small 
book consisting of 43 pages or there¬ 
abouts and what the Plaintiff complains 
of are the Illustrations on pp. .3, 6, 11, 
11, IG, 17, 21, 22, 29, 3.o, 37, 38, 40 and 
11 of that catalogue. This is a very 
substantial portion of the catalogue. 

The defences taken to this suit are aa 
follows :— 

Thht Mr. Lawrence is not the proprie¬ 
tor of tho copyright in the catalogue. 

ff’hat tho matter stands In this way. 

Tho Plaintiff’, as'is usual with retailers, 
obtains from tho wholesale manufacturers 
electro-type blocks of goods manufac¬ 
tured by them and these are published 
by tho Plaintiff in his catalogue. That 
comprises about 70’per-cent, of the 
Plaintiff ’s catalogue. 

Tho remaining portion of the Plain¬ 
tiff’s catalogue is’ tlfat In which he claims 
the copyright in. The electro-type blocks 
for these .illustrations (other than the 
illustrations which have boon copied by 
tho Defendant into pp. o and 6 of his 
catalogue) wero ^btalued in the manner 
following. The Plaintiff was a friend of 
an old gentleman named Mr. Short who 
carried on business under the name 
and style of Short and Mason. Some 
years ago, when the Plaintiff’ was dealing 
with Short and Mason, he caused to be 
manufactured on his own account and at 
bis own expense certain wooden blocks 
of instruments manufactured by Short 
and Mason and supplied to him, Each 
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S. Lawrence v, W. Bdshnell. . 

and every of these instruments has en¬ 
graved thereon the name of Lawrence 
and Mayo. 

The Plaintiff further says that he 
authorised Mr. Short to use the_blocks 
for the purposes of their wholesale price 
lists and on the condition that their use 
would be limited to that. 

Now, the successors of Short and Mason 
have not been able to prove that during 
Mr. Short’s Iife>tlme, except in two isolat¬ 
ed instances, any illustrations *of these 
blocks appeared in any of their retail 
customer’s books other than Lawrence 
and Mayo’s. I think that Mr. Lawrence’s 
story is correct that the permission given 
to Short and Mason was to publish these 
illustrations in their wholesale price lists 
and in those only. To hold that the 
license given to Messrs. Short and Mason 
was wi^er than tliis, would mean that 
the Plaintiff liad undertaken the expense 
of having these electro type blocks made 
for the use of all the retail customers of 
Messrs. Short and Mason, who might be 
his rivals lu trade. I, therefore, hold that 
the license given to Messrs.^ Short and 
Mason was a license to use the electro¬ 
type blocks' for the very use of their 
wholesale catalogue only. Then, it is said 
on behalf of the Defendant that, having 
regard to the fact that the copyright In 
70 per cent, of the lllu8tr,ationB of the 
Plaintiff’s catalogue is the property of 
other persons; the Plaintiff cannot have 
a copyright In the remaining portion. 
This contention is, in my opinion, not 
well-founded : simply because the copy¬ 
right in some of the illustrations in the 
Plaintiff’s catalogue is vested in some 
other person or persous does not prevent 
the 'l^ji^iliff from suing to restrain an 


infringement of such of the iIluBtratiOQ'',v 
as be has the copyright in: Tbe^pointi' 
really seems to be covered by' thfc decL 
sion of Chitty, L, J., in Lamb v. Evan$ 

(I). ' ^ • 

Then it is saidthat this oatalogues of 
the Plaintiff are a fraud on the pabllo. 
Now, It is'olear from what has been pplnt- 
ed out by Mr. Garth that the catalogues 
of the Plaintiff do. oontuin statements 
which are not in every case strictly ac¬ 
curate. But these I think on. the whole 
may be taken to be in the nature of 
pufSog statements. It is to be hoticed 
that no case of fraijid on the public was> 
raised in the written statement. The 
case in the Court of Session bited at p. 
81 of Copinger oq the Law of Copyright* 
Be,'>mB to me (o be material on this point* 
The note in question says that “ it was 
no answer to an action to prevent Infrlngtf'* 

,ment of the copyright in a book that 

1 • 

its author had in some inoldental cases 
made such mistakes as might inv.olve 
him ill a penalty under the Copy-right ife 
Designs Act, and that as the Respondent’s 
averments did not raise the case of a 
book calculated to malce money by mis*, 
representation or which bad sbrnethiog 
connected with its pubirdatlon against 
public morals, these averments were irre* 
levant.” But, evfn if the Defendant is 
entitled to raise this defence now,-suoh ' 
defbnce ought only to succeed on .a'^Tssy 
strong case being, made out. The*aumK' 
her of oases^to which Mr. Garth baa heea 
able to call my attention amouUta.,tn; 
a very, few Indeed and <none of them 
related to the lllustrationa c wbioh< rthst 
(1) (i89i3I8G{i. 402; 

* Macfarlenc & Co. v. Oak Fdur^dry Co., 
Mardi 16, 1883, 10 R., 801. 
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« 

t 

PUintiff says the.Defendilnt baa* infringed 
i,be ,r]opyright. It , w^uld not be ri^ht, 
simjdy beOAUse Mr. Lawrenot^, in a few 
isolated instanoes, overstated’in his cata¬ 
logue the merits of his. instruments or 
led the publio to believe 'that he is the 
actual maker of some of them, (hat this 
suit should fail solely oq that* ground. 
Then, it is said that Mr. Lawrence is not 
DOW dealing with Short and Mason and 
that it wouid not be right to allow him 
to restrain the Defendant who is dealing 
with . that nrm from using these illus¬ 
trations. The evidence is that the busi¬ 
ness relations between Short and MasoL* 
and the Plaintiff only terminated recent¬ 
ly and although the amount of business 
done by the Plaintift with Short aud 
Mason In recent year is not what it use^ 
to be in former timesj no case is made 

i 

Out that Mr. Lawrence is advertising 
these instruments of Short and Mason 
without having any of them in stock. 
If any such case can be made out, no 
doubt Short and Mason woufd take care 
to protect themselves. 

There remains to be dealt with the 
Illustrations on pp. 3 and 6 of the De¬ 
fendant’s catalogue. The Defendant ad- 
1 , 

mita that the illustrations on both of 
these pages were taken,from the Plain¬ 
tiff’s catalogue. The« Defendant says 
that .he gave an undertaking not to pub¬ 
lish these but that, in my opinion, is not 
sufficient; he ought in the commence- 
menl of this suit to have ofiered -to have 
ooDsenfhd to an injunction with regard to 
these Illustrations. I think the Plaintiff 
is entitled to succeed In the present suit. 
The Defendant must be ordered to deli¬ 
ver up to the Plaintiff all copies of bis 
catalogue which now remain in his pos¬ 


session and must also- be restrained by 
injunction from'continuing or repeating 
any infringement of the Plaintifl’s cata¬ 
logue. 

The Defendant must pay t^e coats of 
this suit on scale No. 2. 

Messrt. Morgan <0 Co., Attorneys for 
the Plaintiff. 

Messrs. Leslie (fc Hinds, Attorneys for 
the Defendant. 

P. R. C. Suit decreed with costs. 


[CIVIL APPELLATE JURISDICTION.] 


Appeal from Order 
No. 405 OF 1905. 


Mitp.a, J. a 
CASPKR aZ, J. 

1907. 

Heard, 

21, November. 
190a. 
Judgment, 

6 , January.] 


Moulvi Abddl Kashbm, 
Auction-purchaser, 
Appellant, 

V. 

Bknode Lal Dhone, 
Judgment-debtor, 
Respondent. 


Civil Procedure Code {Act XIV of 1^82), 
secs. 27Jf. and dll—Sale proclamation — 
Service, if should be in every part of the 
property—Yahte,. sUxiement of, if material 
— “ Property." 


The statement in the sale-proclamation 
of a value which proves to bt inadequate 
is an irregularity hut not a material 
irregularity. Such statements are made 
without much consideration and it is well- 
known that purchasers do not take serioM 
nottce of any statement irt .the sale-pip- 
clama tion as to the value of the properly 
to be sold. 


Sec. S74 of the Cittil JProeedvre Oode 
don not require thgit thLJSaie-proelamatioit 
should be served in each of the villages 
comprised in the property to be sold. The 
word " property ” m that section evidently 
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Modlvi Abdul Kasbkm v, Bknode Lal Dhonb. 


refers to each “ lot ” to he sold separately 
from the rest. 

Though it is a sound rule to follow, vi -., 
to serve a separate proclamation in each of 
the villages embraced in the same process 
when they are at such a distance fiom 
one another that there is no moral cer¬ 
tainty of communication to persons on 
or interested in the one of what is publicly 
done on the othei, the fact that the pro¬ 
cesses were not served in each does not 
necessarily constitute an infringement of 
the provisions of sec, of the Civil 
Pi’ocedure Code. 

Tripura Sundari v. Durua Churn Pal 
(1) referred to. 

Pbdro Antonio v. Jalbhoy Adesiiir 
(3) commented on. ■ 

This was ail appeal preferred on the 
12th of.August 1905, against an order 
of Babu Copi' Krishna Banerjeo, Subor¬ 
dinate Judge of Zillah Burdwan, dated 
the 2nd of May 190r>. 

The facts of the cas^'material to this 
report will appear from the judgment. 

Mr. C. C, Chose, Mo\dvi Syei Shamsul 
Iluda and Mould Nuruddin Ahmed for 
the Appellant. 

Babus Nil Madhub Bose and Narcndra 
Chunder Bose for the Kespoudent. 

The Judgment of the Court was as 
follows:— 

On the nth January 1904, certain 
properties belonging to the judgment- 
debtor, Benode Lal Dhone, sold In exe¬ 
cution of a decree obtained by one Puma 
Chandra Chowdhury who is one of the 
Kespondents before us. The properties 

(1) T. L. R. 11 Cal. u (1884). 

' #(8) I. L. R. 12 .,00 (1SS7). 


were described as lot Mirzapur, a tw(f- 
atoried house and lot Laskardighi. The 
judgment-debtor applied on the 9th Feb¬ 
ruary 1904 to have the sale set aside 
under the provisions of sec. 311, C. P. C. 
The application was opposed; but the 
lower Court held, on the 22nd May 1905, 
that the 's?le of the properties, Nos. 1 
and 2, should bo set aside and passed an 
order accordingly ; it conti'rmed the sale 
of lot Laskardighi, (lot No. 3). The 
purchaser, M. Abdul Kasem, hab appealed 
to this Court; but his appeal is confined 
to lot Mirzapur only and ho has no 
objection to the sale of the bouse being 
set aside. The judgment-debtor has pre¬ 
ferred a cross-appeal with respect to 
Laskardighi'; but 'fiis learned vak**! haa 
ndt pressed -it. So that the sale with 
which wo are concerned in the' present 
appeal relates only to lot Mirzapur, 

The Subordinate Judge has hold that 
there were irregularities in the publi¬ 
cation of thf* sale-proclamation of lot 
Mirzapur, and that the price fetched at 
the sale, namely, Ks. 5,500 was inade¬ 
quate. ITe was of opinion that the value 
of the property was about lls. 8,250 
and, though there was no direct evidence 
connecting the under-value with the, irre¬ 
gularities compla’ued of, he came to the 
conclusion that tBb sale was one that 
should be set aside unde't the provisions 
of sec. 311, C. P. C. 

Now the first point taken before us 
on behaff of the judgment-debtoi; Res¬ 
pondent, is that the notice contained a 
statement that the value of the property 
lot Mirzapur was Rs. 4,000, which was 
Inadequate, and that such a statement 
was in itself an irregularity vitiating the 
sale. It was undoubtedly an Irregular- 
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ityj but we do not consider lt>to be 

» 

material inasmuch as dt is w'oll known 
that purchasers in^this province at least 
do not take serious notice oj any state¬ 
ment in the sale-proclamation as to the 
value of the property to be sold.’ The 
value of the property is set down without 
much consideration and, as a’matter of 
fact, in the present case, the p.urchaser’s 
bid was Rs. 5-5Q0, that is, moVe than tlio 
value 6xed in ;he sale-proclamation. 
There is also nothing on the record to 
indicate that any person would have bid 
higher if the property had been valued 
in the sale prcjlamation at a figure over 
Rs. 4,000. 

The second pbint urged before us—a 
point which was pressed before the lower 
Court and was accepted by it as t>ie 
b&sis 0 ^ its judgment—is that the sale- 
proclamatinii was not ituck up in each 
tf the villages. The pu'ni taluk lot 
Mirzapur is within the zemindari of the 
Maharaja fif Burdwan, and was owned 
by the judgment debtor. I'dve of the 
villages are let out In dur-'putni to one 
Rajendra Lai Gossami and, it is said, 
that he pays the rent of the entire taluk 
receivable by the Malwiraja of Burdwan 
and pay“ IN. fjUO as net profit to the 
judgment-debtor, whereas the sixth vil¬ 
lage Dhoba is hold in dur putni by one 
Cbandrabati who pays Rs. 321. Dhoba 
is oil the other side of the river, and is 
at a little distance from the other five 
villages. The contention, therefore, is 
raised that the sale-proclamation ought 
to have been served separately on each 
of the villages. The Subordinate Judge 
relying on two cases to which we shall 
presently refer, came to the conclusion 
that the non publloatioa of the saIe>pro¬ 


clamation in each of the villages was 
an Irregularity. Sec. 274 of the Code 
which is referred to in sec. 289 directs— 
" publication at some place on or ad¬ 
jacent to such property by beat of drum 
or other customary mode.” The word 
“property” in sec. 274 evidently refers 
to each lot to be sold separately from 
the rest. It cannot refer to different 
parts of a property which is advertised for 
sale Of course, if the separate villages 
constituting a property bo so far distant 
from each other that there is no likeli¬ 
hood of a knowledge of the sale-procla¬ 
mation being carried from one village to 
another, it would be more judicious to 
have the sale-proclamation served In each 
of tiie villages, in Tripura Sundari v. 
Duiga Churn Pal (1), the learned Judges 
were of opinion that the words "on the 
spot where the property is attached ” in 
sec. 289 of the Code refer to each pro¬ 
perty attached and not to each part of 
the property attached. They thought in 
that case that the sale-proclamation was 
irregular because there were several pro¬ 
perties attached in the proceeding. . Fol¬ 
lowing, however,^ the decision of the 
Judicial CcAiimittee in the case of R. Olp- 
heUs v. Mahahir shad {2}^ the learned 
Judges declined to set aside the sale on 
the ground of more irregularity in the 
publication of the sale on each of the 
properties. In Ikdto Antonio v. Jalbhoy 
Ardeshir (3), 'the learned Judges of the 
Bombay High Court observed :—“ A mere 
breaking up of an area into lots, how¬ 
ever, does not necessarily make it several 
properties for the purpose of a proola- 

(1) I. L. R. 11 Cal. 74 (1884). 

(2) L. R. 10 I. A. 25 (1882). 

(3) I. L. R. 12 Bom. 3(58 ( 1887). 
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matlon of attachment or sa'ie. Where 
estates, though embraced in the same 
process, are really at such a distance 
that there is no moral certainty of com¬ 
munication to persons on or interested 
in the one of what is publicly .done on 
the other, there should, no doubt, be a 
separate proclamation on each, in order 
that full intimation may be given of 
what is to be done.” This appears to us 
to be a sound principle to be followed. 
But It does not necessarily indicate that 
there is an infringement of the provisions 
of the section on account of the mere 
fact that separate processes were not 
served on each portion of the property 
advertised for sale. • 

The lower Court is obviously iu error 
in thinking that, on account of the repeal 
of the words "on the spot where the 
property is attached ” by Act VII of 
1888,'tbe original provisions were revived. 
But we have the words In sec, 274 quite 
clear and'distinct, and the repeal did not 
aflfect the law as wie now 6nd in the Code. 

But, assuming for the purposes of 
argument that the sale-proclamation 
should have been serVed at Pboba which 
is on the other side of the river, it does 
not appear to us that the irregularity, 
if any, was material. None of the wit¬ 
nesses who have been examined in the 
case—and there are a good number of 
them—came forward to -say that any of 
them would have bid for the property 
if they bad had knowledge of the pub¬ 
lication of the sale in Dhoba. The ab¬ 
sence of evidence on such a point is 
easily accountable because, as we shall 
presently- show, there were other reasons 
wbioh prevented the sale of the property 
at a higher price than Bi. 6,500. 


The fact .seems' to be that notwith¬ 
standing these Irregularities—if we iir.*y 
call them irregiijarlties—the property 
would most likely have fetched' its real 
price, if the judgment-debtor had not 
acted in such a way as to prevent its 
fetching such price. Before the sale took 
place, he caused two suits to be institut¬ 
ed for k declaration that the properties 
were dehutter and asked for an injunction. 
Any person, therefore, •• who bid, would 
have a litigation and a litigation of a 
costly and serious character* before him. 
Tiie judgment-debtor himself bad also 
declared the property to be debutter and 
not saleable in execution of a decree 
against him. Notwithstanding, therefore, 
that the sale might be oonfiVmed under 
sec. 311, C. P,‘C., the litigation as^ to 
csaleabillty , would continue. The judg¬ 
ment-debtor himself, in hi^ deposition, 
said that he had ceased to be the thetait 
of the tbakurs, that his son^Promodlal 
Dhone was the tkebait, and that he bad 
executed a trust-deed in his favour. 

c 

Who would bid very high for a property 
with such a heavy litigation impending ? 
If there Is any reason why the sale 
fetched Rs. ‘ 5,500 and not a higher 
amount—the Subordinate Jifdge finding 
that the value,,of the 'propertjf would 
be Ks. 8,250 or it might be higher—it 
is quite clear us that the acts and 
declarations of the judgment-debtor are 
the reasons for the under-value, and 
that the irregularities complained of did 
not lead to under value. Even in his peti¬ 
tion for setting aside the sale which was 
presented on. the 9tb February 1904, the 
judgment-debtor, In para. 7, stated:— 
" That of the prepertlei sold, the tank 
called Laskardighl la a dthutltr property 
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of Thakur Laksfimi Nar4ln*Jli\ and lot 
MTrzapur aud lakhiraj bastu house are 
debutter properties of 'thakjir Issur Kanta 
Lai Jlu. Consequently those properties 
could not be sold for the personal debts 
of this Petitioner.” is to say he 

himself as judgment debtor, disclaimed 
ownership of the property and asked the 
Court to come to the conclusion that the 
properties were no^ his properties. He 
made the same s^atenfent in his deposi¬ 
tion In Court and his deposition opens 
with the statement “ I have no personal 
right in lot Ml;’zapur but it is a putni 

mehal appertaining to debutter." In the 

• • 

face of the statements made by the 
judgment-debtor in his petition and 
in Court, one would be led to come 
to,the «conclu8lon thaf*the judgment- 
debtor was not at all prejuiiced by thS 

sale or, to aiso the wotds of sec. 311, 

% 

C. P. C, the judgment-debtor did not 
sustain substantial injury by reason of 
such Irregularity. He disclaimed owner¬ 
ship of the property and sajd that some 
one else was its owner. He had, there¬ 
fore, no locus standi and he did not 
suffer from the Irregularities complained 
of. 

The purchaser has ;iow to fight out 
his battle with PrOmod ,Lal, Dhono who 
is now the constituted /Vustee of the 
property. It is, howevir, not necessary 
for us to go so *far as to say that tiio 
jTidgment-dehtor has no hms standi to 
ask the Court to sot aside the sale. .4s 
judgment-debtor perhaps ho has such ,v 
right; l)ut It is (julto clear that he did 
not suffer any Injury resulting from the 
irregularities ooinplained of. 

We are, therefore, of* opinion that the 
Subordinate Judge was not correct In 


setting aside the sale of lot Mirzapur. 
We accordingly .set aside his order, so 
far as this property is ooncarnad, and 
direct that the sale thereof be confirmed. 
The appeal is therefore decreed ^ith costs, 
ten gold mohurs. 

The cross-objection is not pressed. 

N. G, Appeal allowed. 


[CIVIL APPELLATE JURISDICTION ] 

Appeal from Original Decree 
No. 238 OP 1905. 


Mitra, J. 
Caspebsz, J. 
1908. 

Heard, 8, 9, 20 
21, January. 
Judgment, 

February. 


Rajani Komar Das 
and others, Defendants 
Nos. 6, 7 and 8, 
Appellants, 

V, 

Goor Kishore Saha 
and others. Plaintiffs, 
Respondents. 


Transfer of Property Act (/F o,< 1S82), 
• sec. r>o — Mortgage—Part of 'consideration 
fictitious—Intention to defeat or delay creditors 
—False case, setting up of, at a later stage — 

Effect. 

A mortgage purported to secure 
Rs. S,5(i0, Bui k was proved that 
Rs. .^,S5J only of the consideration money 
had passed. It was, hoivever, 'not shown 
that the transaction was intehded only to 
defeat or delay the realisation of their 
dues by certain other creditors, though 
after the lattcK had attached the mort¬ 
gaged properties the mortgagees instituted 
n suit for the recovery of the fohole amount 
stated in the mortgage, 


Held —That m the circumstances a 
decree should be passed in favour of the 
mortgagee on the footing of the amount 
actually advanced, that part of the trans¬ 
action bring separable from the rest. 


96 
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The ietUng up at a later stage of a false 
cate should not affect rights created by the 
transaction. 

IsHAN Chundbr Das Sarkar v. Btsau 
Sabdar(6), Narayana Pattar v. Yibara- 
GHAVAN Pattar (7) relied on. 

This was an appeal preferred on the 
23rd of June 1905, against the decree 
of Baba Jogendra Nath Mu^erjee, Sub¬ 
ordinate Judge, Ist Court of Zillah Tip- 
perab, dated the 18th of March 1905. 

The facts of the case will appear from 
the judgment. 

Mr. Caspersz, Babus Baikunth Nath 
Das and Gunoda Charan Sen for tlie 
Appellants. • 

Babus Nil Madhub Bose, Golap Chan¬ 
dra Sarkar and Sarat Chandra Dull f-r 
the Respondents. 

The. Judgment of the Coukt was 
follows'— 

This is an appeal in an aciiun tn 
recover Rs. 8,500 on a mortgage bond, 
dated the 18th March 1901. The Plain¬ 
tiffs; who carry on business at Kamchau- 
drapur in District Tipperah by the name 
and style of " Eebal Krishna Mohan Raj 
Krishna Shahs,” are the mortgagees, 
the Deb Defendants (except tlie minor, 
Blpha Behary Deb, who has been exoner¬ 
ated, by the lower Court from liability 
under the mortgage) are the mortgagors, 
and the Dass Defendants, i.e., Defendants 
Nos. 6, 7 and 8 are attaching creditors 
of the mortgaged premises under a decree 
obtained by them against the Deb De¬ 
fendants. The Deb Defendants carry 
on business at Kamcbaudrapur and Brah- 
Hianberia, in braes and beilmetal utensils 
((J) I. L. K. 24 Ciil. 82r. (1897). 

(7) I. L. R. 23 Mrul. Ib4 (189'^) 


and they used to purchase such utensils 
on credit from the firm of the Plaintiffs as 
well as the firm o! the Dass-Defendants 
which was established at Brahmanberia. 


The business of the Plaintiffs at Brah¬ 
manberia, which was called bhasan kar- 
bar, was 'closed in the year 1304, B.' S., 
and tlie accounts, as they were adjusted 
at the end of that year, showed that the 
Deb Defendants were indebted to the 
Plaintiffs in the sum of Rs 2,004 4-6. 
It appears that the adjusted accounts 
were duly signed by these Defendants. 
Hatchittas for this sum wore aiso duly 
signed by these Defendants in acknow¬ 
ledgment of their debf, in the succeed¬ 
ing years 1305 and 130G. B S. On the 
5th Choltra 1307, B. S, the Plaintiffs 

" i - 

gave up their claim for as. 1-6-1 and a 

filially adjusted account was signed by 

ilie Deb Defendants showing a debt jf 

Rs. 2.001 


Tlie Rtmchandrapiir accdunls of the 
Plaintiffs with tlie Deb Defendants were 
also duly adjusted in successive years, 
and on the 5ch Choitra 1307, B, S, the 
amount payable by the Deb Defendants 
to the Plaintiffs was found to be Rs. 2,849. 
The Subordinate Judge has found, and 
we agree with him tha‘, on t^e 5th 
Choitra 1307, B.'S, which corresponds 
with the 18th March 1901' the Deb De¬ 
fendants were Indebted to the Plaintiffs 
10 the sum of Rs. 1,853 being the total 
of Rs, 2,004 and 2,849. The mortgage 
bond In suit covers this sura together 
with another sum of Rs. 3,647. which, 
it Is alleged, was advanced In cash by 
the Plaintiffs to the mortgagors on the 
execution of the mortgage. We, how¬ 
ever, have very grave doubts as to the 
actual advance of the latter sum. 
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The story lold on*,fchfc side of the 
^ Plaintiffs is that the Deb Defendants 

asked for and obtained this loan of 

• • > 

Rs. 3,647 to enable them to pay certain 
sums to some of their other creditors 
and that they executed the mortgage 
bond in suit for the total sum of 
Rs. 8,500, i.e., Rs. 4,853 and Rs. 3,647. 

They say that, out of 'the Ja\ter item 

• • 

Ra. 1,500 went tgwaras the satisfaction 
of the debt duV to the Dass Defendants, 
in respect of another of their Brms, and 
that Rs. *500 and Rs. 800 were paid, 
respectively, tp Durga Charan and Ram 
Narayan. The evidence, however, as re¬ 
gards those payments, Is meagre and 
unsatisfactory. Durga Charan and Ram 
Narayan have not been called, none of 
Uie D^b Defendants )*a<ve been examined, 
and no attempt has been, made to p«o 
duce tbeiv books or tie books of the 
creditfyrs allowing these or any payments 
made. .Tll^e Plaintiff, Ram Kanai Shabi> 
did not himself see any of these pay¬ 
ments being made and cannot place 
full reliance on the testimony of the 
Gomastha, Guru Charan Shaha. The 

payments, If they had really been made, 

• • 

were capable of very satisfactory proof, 
but Bucl^ proof is waiting. The Defend- 
ants, It is true," mlgl^ have rebutted the 
testimony q/ Guru Chai&n by examining 
Brindaban Chandra 6haha, but though 
the weakness t)f the evidence for the 
Dass Defendants might afford some 
strength to the PlaixitlffB the evidence 
on the side of the latter is too .weak for 
even a prind facie case, and the Plaintiffs 
cannot legitimately derive advantage from 
the short coming of their adversaries. 
Even if Brindaban Chandra did receive 
Rs. 1,500 from the Deb Defendants after 


the execution of the mortgage there 
would be nothing to show that this sum 
was a part of Rs. 3,647 covered by the 
mortgage. It is not the case of the 
Plaintiffs that they themselvef made any 
payment to Brindaban, The payments 
of Rs. 1,500, Rs. 500 and Rs. 800 to 
the other creditors of the Deb D§,fend- 
ants have not at all been proved. 

In the absence of proof of appropria¬ 
tion by payment to creditors of either 
the whole or part of the sum of Rs. 3,647 
the Plaintiffs must fall back on their 
own books and the oral testimony of 
their witnesses. We, however, are un¬ 
able to accept the books produced In 
Coi>rt as books kept in the ordinary 
course of business. Shlb Chandra Saha, 
who gave his testimony In the lower 
Court and who, under our directions, 
has been examined in this Court, also, 
to clear up, if possible, certain doubtful 
matters in the account books, has 
admitted interpolations in the books. 
He has also failed to explain suspiolous 
entries to which our attention was drawn 
by the learned Counsel for the Appel* 
lants. It Js very doubtful, ou these books, 
whether the Plaintiffs were la a posi¬ 
tion, on the 18 th March 1901, to pay to 
the Deb Defendants Rs. 3,647 In cash. 
The accounts admittedly were kept In 
an unusual and awkward way, and the 
corroboration that they could have afford¬ 
ed to the oral testimony la wanting. It 
seems to us that the boioks. Instead of 
affording corroboration, throw discredit 
on the transaction. 

The oral testimony, oonsistlng of the 
depositions of the Plaintiff Rhm Eanle 
Shaha and some of his assistanta, la In¬ 
terested and unconvincing. Kail Eamal 
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Chakravarti, on whom the lower Court 
has placed considerable, reliance as an 
Independent witness, came to the scene 
of the mortgage transaction by mere 
chance, and he contradicts the other wit¬ 
nesses on material points. 

The probabilities "also are against the 
case made by the Plaintiffs, The' Deb 
Defendants were largely indebted at the 
time, and their business was not in a 
satisfactory condition. On the 2l8t Fal- 
goon 1306, oorresponing with the 1th 
March 1900, they executed a h'ltchitta 
in favour of the Dass Defendants admit¬ 
ting a debt of Us, 5,482-9-10. They 
failed to pay this debt in due time, and 
it was outstanding on the 18th March 
1901. Their immoveable properties were 
not of any considerable value The 
Plaintiffs themselves were their creditors 
and the debts due to them were annu¬ 
ally lucreasiDg. No part of the sum of 
Rs. 2,004 4 6-1 due on the Brahmanberia 
account had been paid within three years. 
The mortgage h.ad ev'ldently been in con¬ 
templation for some time before the 
transaction actually took place. The 

I < 

stamp for the deed was purchased on the 
19th February, and though it was exe¬ 
cuted on the^l8th March, the document 
was not presented for registration until 
the 2od May 1907. The deed makes 
the amount covered by .it repayable in 
six months. The case of ali advance of 
a large sum of money to debtors, who 
were on the verge of bankruptcy in the 
circumstances we have stated, wears an 
air of improbability. The meagreness 
and untrustworthy character of the evi¬ 
dence adduced to prove payment is not 
redeemed by any natural feature in the 
transaction, and, on the other band, the 


patent improbability of the story casts 

additional discredit on it. We cannot, 

1 

therefore, accept the finding of,the Subor¬ 
dinate Judge on this point. 

The conclusion we arrive at is that 
the real consideration for the mortgage 
was the original sum of Rs. 4,853 and 
that the item of Rs 3,647 alleged to 
have been advanced on^tlie 18th March 
1901 was not actually rdvanced and that 
the entry to that effect in the books 
of the Plaintiffs is fictitious. 

It might be that there was a secret 

♦ * 

understanding between the mortgagors 
and the mortgagees that the sum of 
Us. 3,047 wo^uld be retained by the latter 
as security for subsecpiont transactions 
or for payment to other creditors if the 
necessity arose, ‘.^uch a case, ho*.veve>. 
Wits not attempted to be made. The 
case put forward is that payment was^ 
actually made simultaneously with the 
execution of the mortgage boed,- There 
was thus a partial failure of considera¬ 
tion. 

We have next to consider whether we 
should give the Plaintiff’s a decree on 
the footing of the mortgage being really 
one for Us. 4,853, and direct n sale of 
the mortgaged premises a,s against all 
the Defendants tbuli giving the Plaintiff’s 
a preference over the claim of the Dass 
Defendants or disipiss the suit so far as 
it is based on the mortgage. The Dase 
Defendants instituted a suit on their 
hatchitta about the time the mortgage 
was registered. That suit was Nf. 448 
of 1901. The suit was contested by the 
debtors, ‘ the Deb Defendants. They 
failed in their opposition and a decree 
was made on the 18th December 1903. 
The debtors appealed to this Court but 
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unsuccessfully. The Dabs befondants In 
^he meantime exempted their decree. 
The Pl^intiQs waited until the^, notwith 
standing that the mortgage money was 
due In 1901. They,, instituted thd pre¬ 
sent suit on the 23rd » February 190.5, 
These are circumstances of gra\'e suspi¬ 
cion and raise doubts as to the hqnd fides 
of the entire nwrtgage transaction. Did 
the Plaintiffs .enJer into a oovinous 
agreement with the Deb Defendants to 
delay or defeat the creditors of the 
latter Incluf^ing their creditors the Dass 
Defendraits and'does the’case come within 
sec. 53 of the Tran8f<?r of Property Act, 
(IV of 1881) which follows Uie Statute 
13, Eilz. 0,5? The peculiarity In tlie 
present case is that the consideration 
for* the' mortgage was partly valuable. 
The case does not cenne ‘within the 
sejpo of iho Bankruptcy Law and 
no question of undue preference directly 
arises. ' ’ 

Sec, 53 of the Transfer of Property 
Act enacts that “every transfer of Im¬ 
moveable property made with intent to 
defraud prior or subsequent transferees 
thereof for consideration * or to defeat 
or delay •the creditors of, the transferor. 

Is voidable at tbe .option of any person 
80 defrauded, defeated, or delayed.” The 
section, however, savqp the rights of 
transferees In gqod faith and for consi¬ 
deration. The section also says that 
when a transfer which has the effect of 
defrauding, defeating or delaying credi¬ 
tors is made “gratuitously or for a gross¬ 
ly Inadequate consideration,” the Inten¬ 
tion to defraud, defeat or delay may 
be presumed. A contrary presumption 
would necessarily arise If the considera¬ 
tion is meritorious or valuable. In Copii 


V, Middleton (1), Sir Thomas Plumer, 
Vice-Chancellor, observed, with reference 
to the Act of Elizabeth.—“ A conveyance, 
therefore, to be affected by the Act, 
must be shown to be feigned, covlnous 
and fraudulent and made with an intent 
to delay, hinder or defraud creditors.” 
In re Johnson. Golden v. Gillam (2), 
Fry, J , said, “The fact that there is 
valuable consideration shows at once that 
there may be purposes In the transaction 
other than the defeating and delaying 
creditors and renders the case, therefore, 
of those who contest the deed more 
difficult," This was also the view adopt¬ 
ed In Hatmin v. Richaids (3) In which 
Lord‘Justice Turner observed:—“Those 
who undertake to impeach for mala fides 
a deed which has been executed for a 
valuable consideratlou have, 1 think, a 
task of great difficulty to discharge [see 
also Holmes v, Fenney (Ij, Freeman v. 
Pope (5)] 

It has not been shown by any evidence 
which may be said to* be cogent that the 
transaction of mortgage between tbe 
Plaintiffs and the Deb Defendants was 
entirely fraudulent or for a grossly in¬ 
adequate consideration and was Intended 
only to defeat or delay tbe realisation of 
the dues of the Dass Defendants. If 
tbe considerations for the mortgage (we 
use the plural uupiber, to indicate the 
two different ' sums which make up 
Rs. 8,500), could not be separated from 
each other, there would be good grounds 
for bolding that the transfer evidenced 
by the deed was fraudulent. In that 

(1) 2 Madd. alO (1817). 

(2) L. R. 20 Ch. D. 3b9 (1881). 

(3) 10 Hare 89 (1852), 

(4) 3 K. and J 90 (1856). 

(5) L. R. 6 Ch. 538(1870). 
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case the failure of oonsideratlou to the 
extent of Rs. 3,647, taken with the other 
proved facta would lead to a reaeonable 
conclusion that the mortgagees intended 
to help the mortgagors to defeat the reali¬ 
sation of the debt covered by the hat- 
chitta in favour of the Dass Defendants. 
Such conduct on the part of the mort¬ 
gagees and mortgagors would lead to 
the Inference that they were acting in 
collusion. 

We think, however, in the absence of 
direct authority on the point, that the 
two parts of the consideration stated in 
the mortgage are separable and that 
effect may be given to the instrument 
to the amount of the consideration that 
was valuable. To that extent, tite tran¬ 
saction cannot bo regarded as fraudulent. 
The mortgagors did not with reference 
to the sum of Ks. 4,583 do any act 
not warranted by law to the prejudice 
of the Dass Defendants. Their action 
might be crafty and deceitful in one 
sense, and morally wrong, but the law 
does not prevent them from giving 
proper security for the advances actually 
made to them. It might also be that 
the Plaintiffs had a bond fide intention 
of advanolqg the additional, sum for 
enabling the mortgagors to carry on their 
business, that they put ofif payment until 
the money was needed ,or until registra¬ 
tion of the deed but that as the Dass 
Defendants either commenced tbelr suit, 
or were about to do so for a larger sum 
than Rs. 3,647, the Plaintiffs withheld 
payment of the additional sum. They 
might not have had any such Intention 
as would Invalidate the Instrument under 
sec. 63 of the Transfer of Property Act. 
Their moral turpitude in making a false 


case after.wards,.ln the present proceed¬ 
ings would not be suffioleDt to deprive 
them of their legal rights though a false 
case might reflect discredit on the origi¬ 
nal t.'ansaction. 

We are suppotted, in our conclusion by 
the views expressed in two Indian oases. 
In lihan Chunder Das Sarkar v. Bishu 
Sirdar (6),» it was observed that “ mere 
knowledge of an impending execution 
against a transferor is not sufficient to 
make the transferee a transferee other¬ 
wise than In good faith, vvhen It is not 
shown that the intention .of the ..transfer 
was to defeat or delay the creditors of the 
transferor. Where the transferee is a 
creditor of the transferor euid aocepts 
the transfer in satisfaction of the debt 
due to him, thoiJgh with the knowledge 
that his doing so. has the effect of defeat¬ 
ing other creditors of the transferor, tjie 
transfer may come within the Last para- 
” graph of sec. 53 of the .Transfer of 
Property Act.” In the present ease the 
Plaintiffs may have made good bargain 
in their own Interest, but no such know¬ 
ledge has been brought home to them 
as would make the tr/rnsaction a mere 
sham. In Narayana Pattar v. Virara- 
ghavan Pattar (7), It was said: “No 
doubt a mere pruference of one creditor 
to another arid a fortiori,, a bond fide 
security ^ivon Vo a creditor to the 
extent of his debt is' not within the 
English Statute 13, Elizabeth o. 5, and 
we also think it is not within see. 53 
of the' Transfer of Property Act. But 
where a document given by way of 
such security goes further and secures 
debts not due, the effect is quoad such 

(6; I. L. R. 24 Oal. 826 (1807). 

(7) 1, L R 23 Mad. 184 (1800). 
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I 

fiobidous debts io defe'xb or delay the 
creditor.” This principle, it seems tc us 
is exao.tly applicable “to the exclusion of 
the item of Rs, 3,647 Improperly made 
a part of the consideration (Rs. SjSOO) 
of the mortgage bond in.suit. 

So far as the debts were real the 
mortgage may be regarded as a good 
transaction, sc.ff^r as they weie fictitious, 
that is, so far ^s valuable consideration 
failed to pass the mortgage must be held 
to be inoperative. 

We are, therefore, of opinion that the 
decree of the lower Court should be sot 
aside and that in supersession thereof, a 
decree should be passed by, this Court 
on the fopting of the original mortgage 
debt being Rs. 4,853. 

*As Regards costs the proportion of loss 
and gain to the contividin'g parties Is 
ppch that Ve oannot iuit direct tliat the 
yiarties'should hear (heir ’own coRrs in 
both th6' lower Courts and this Court, * 
but the amount of Court fees payablo 
on the mortgage money ialculated on 
the above basis at the date of the insti 
tution of the suit and the hearing fee 
in the lower Court acijording to the 
ordinary scale, on the said sum, should 
be ad^ed to thp mortgage debt and there 
will be a direction ftA sale of the raort- 
gaged premises for tho entire amount 

so found. * 

* • 

Appfdl r.Uoived, 


[CIVIL APPELLATE JURISDICTION.] 

Appeal prom Original Decree 
No. 248 OF 1906. 

Maclean, C. J. 1 Siba Kdmari Dbbi, 
Dobs, J. Defendant, 

1908. Appellant, 

Heard, 18 and v. 

19, February. Biprodab Pal Chow- 

Judgment, dhoby. Plaintiff, 

19, February,] Respondent. 

Landlord and tenant—Abatement of rent 
of portion of which tenant did riot obtain 
possession—Bengal Tenancy Act (VIII of 
1885), secs, 88 and 52. 

Wheie in a suit for rent a tenant who 
did ,,not obtain possession oj a poi tion of 
the lands let out to him, pleaded that 
he was not bound to pay rent of that 
portion, 

Held— That he was entitled to say so 
and It was not necess 'ry fo^ -him to 
l/Mug a separait suit for abatement of 
rent. 

2'hat a suit under" secs.. 38 and oi? of 
the Bengal I'tnaiecy Act was not necessary, 
as those sections do not apply where the 
tenant hao never ' been put into posses 
sion by the landlord. 

This ’fcas an appeal preferred on the 
9tli of July 190G, against the decree of 
Babu Bh.agabatbl Charan Mltter, Subor¬ 
dinate Judge of ‘Zlllah Nadia, dated the 
Gth of April 19CG. 

The facts of tho case appear from the 
judgment. 

Babti.i A^il Afadhub Bose, Brojo Lai 
Chuekei butty and Bepin Chandra Mullik 
for the Appellant. 

Babu Monmotha Nath Mvketjee for the 
Kespoudent, 
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The Judgment of the Codrt was as 
follows :— 

Maclean, C. J.—By a consent decree 
In Appeal from Original Decree No. 39 
of 1899, passed by this Court, lb was 
decreed that the Plalntl6f In the present 
suit should execute to the Defendant 
in the present suit, who was the Plaintiff 
in the previous suit, a dai-maurasi poltali 
at an annual rent of Rs. 3,602-6 as. with 
a bonus into the Bgures of which I need 
not enter, and that the present Defend¬ 
ant should execute in favour of the 
present Plaintiff a dur-maurasi hahuliyat 
according to the terms and conditions 
contained in the dar-maurasi pottah. 
This decree was passed so far back aa 
the 16th of August 1900 No pottah, 
no kabuliyat has been executed. It 
appears, however, tliat the present De¬ 
fendant was either put into possession or 
any way obtained possession of a sub¬ 
stantial portion of the property, wldch 
was included in the proposed pottah. 
His case is that, as regards a portion of 
the property to be let to him he has not 
been put into possession and has never 
been in possession since the date of the 
decree to which I have referred. He 
says that although no pottah or kabuliyat 
has been executed he is perfectly willing 
to act upon the footing of such pottah 
and kabuliyat and to ,pay the rent re¬ 
served. But he contends that, inasmuch 
as he ought to have been put into pos¬ 
session of all the property covered by 
the pottah and there is a part aa regards 
which lie has not been put Into posses 
slon he ought not to be called upon to 
pay rent fur tlul part and that from the 
amount claimed by the Plaintiff for rent 
a proportionate amount attributable to 


the part „of the, laud ot which he has 
not been in possession and at the rale 
stipulated ,for in the lease, ought to be 
deducted. That seems to us to be a 
reasoaable contention. Bub the learned 
J udge In the Coiyrt below has proceeded 
upon the footing of the pottah and the 
kabuliyat although he says in a passage 
in his judgment that “ If Is not out of 
place to note here that, the draft pottah 
prepared by the arbitrators in the former 
inter-parties suit has not yet beeu exe¬ 
cuted and therefore its terms are not 
legally binding against tho parties,” and 
he has passed a decree for the whole 
rent. He says the Defendant must bring 
a suit for abatement of rent under the 

C 

conjoint provisions of secs, 38 and 52 
of the Bengal Tenancy Act. Those sec¬ 
tions do not apply where the tenant has 
never been put Into possession by hjs 
landlord. It appears that certaiiwparties 
'set up tiiat a part of the iands" covered 
by the pottah are their lakhiraj lands, 
and the Defendant brought suits against 
them for recovery of rent in respect of 
these lands but failed. lie therefore says 
to the Plaintiff “you agreed to give me 
a lease of these lands, you have not been 
able to give me possession^of them, and 
I ought not to have to pay ren/; for 
them.” That seems to us.to bo right. 
The only answer ^ggested is that this 
i|ue8tlcn cannot be gone into in the 
present suit, aitd that the Defendant must 
bring a suit against the lakhvajdar to 
have this question decided. That might 
liave been so, if the Defendant had ever 
been put in possession of those lands, 
which is not the case. The Defendant 
is perfectly willing lo pay rent, as I un¬ 
derstand, for that portioti of the property 
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of which be has Seed hi 

he 8a;f8 that he ought not to ,be 
called upon to pay rdbt for the lands of 
which h*e has never been placed in posses- 
gloni and w.hioh he has never enjoyed. 
The Judge in the CSurt below has de¬ 
clined to go into this question • and has 
given judgment for all the rent claimed. 

1 should have thought that the parties 
might have agreec^ upon the amount to 
be deducted without requiring the case 
to be sent back to the lower Court to 
ascertain thh amount. Unless they can 
do that, the case,must go back and the 

Defendant must have an opportuniiy of 

• • 

showing of what ,part of the lands he 
has never been put In possession and has 
nob been in‘possession and what ought to 
be |illowpd him for those* Kinds by way of 
deduction from the rent for. the whole* 
area covered Jiy the proposed pottah 

I'he Appellant must have the costs of 
this appeal apd of the lower Court. The 
hearing fee of this appeal is assessed at 
ten gold mohurs. , 

Doss, J.—I agree, I desire to add 
one word to what has been said by my 
Lord. It appears.that thq Plaintiff ob¬ 
tained a decree for possession in respect 
of 131 bigbas upder sec.tQ of the Specific 
Relief Act against *the Defendant. The 
Defendant contends that these 131 big has 
are comprised in his le^se and that lie 
is entitled to obfain possession cf those 
lands. The Subordinate Judge says that 
the Defendant has beeu dispossessed by 
a summary deoislon only, and thatf until 
the Defendant brings a regular suit to 
establish his title with reghrd to those 
lands he is bound to pay rent in respect 
of them. I do not tbinft: the Subordinate 
Judge is right in so hclding. The De¬ 


fendant is not liable to pay rent in res¬ 
pect of the 131, bighas if he has nob 
been put in possession of those lands. 
This amounts practically to eviction of 
the Defendant by his landlords: and 
this makes the Defendantls case still 
stronger. 

S. C. S. Appeal allowed. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Dboreh 
No 354 OP 1906. 

Rampini, J. Giribala Dassi, 

Searpuijoin, j. Plaintiff, Appellant, 
1908. r. 

Heard, 1^ and Skinath Chandra 

21, April. I SiNOH and others, 

Judgment, Defendants, 

24, April.; Respondents, 

Ilvidu Luf- Wonurs tstntc — )>ih\ple bond 
ej i’cntfd h// Ilmdu mdou' for Irgul n$cessity 
, -—Dccice, personal IS'ile does not atject rever¬ 
sioner. 

A Hindu widow was.sued on a simple 
bond executed by her for legal necessity, 
and property lejt by het husband was sold 
in (xtcution of the * decree obtained in th 
suit, 

Held —That the bond did not bind any 
immoveable propei ty and the interest of 
the teversioners was not affected by the 
sale. 

% 

This was an’appeal preferred on the 
13th of March 1906, against the decree 
of Babu Suresh Chandra Ghose, Subordi¬ 
nate Judge of Zlllah Mldnapur, dated 
the 14tli of November 1905, affirming 
that of Babu Charu Chandra Mukerjee, 
Munsif of Gurbeta, dated the 27th of 
April 1905. 

The facts of the case as found by the 

97 
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first Appellate Court are as follows: — 
One Kenarani Hoy died leaving him 
surviving his widow Khauto Mnyl and 
bis daughter the present Plaintiff-Appel¬ 
lant, Glrlbala Dsssi. Khan to Moyl was In 
straitened circumstances and had to con¬ 
vey most of her husband’s properties 
to provide for the maintenance of herself 
and the Plaintiff and for the latter’s 
marriage, that she subsequently executed 
a simple bond on the 18th Magh 1295, 

B. S., In favour of Defendant No. 2, also 
for legal necessity. Ttie Plaintiff signed 
Khanto Moyl’s name on the bond and her 
husband Ambika Charan Chose was a 
subscribing witness, The Defendant No. 

1 instituted suit No. 12 of 1891 on the 
bond, obtained a decree against Khanto 
Moyi, sold the land in dispute which 
belonged to the estate of Kenaram in 
execution of the decree and purchased 
the same along with Defendants Nos, 2, 

3 and 4. 

Oa Khanto Moyi’s death the piesent 
Plaintiff as the reversionaiy heir of her 
father Instituted the present suit for the 
recovery of the 18 bighas 19 cottahs of 
land purchased by the Defendants 

Both the Munsif and the Subordinate 
Judge were qf opinion that according to 
Hindu Law the judgment and decree 
in suit No. 12 of 1891 having been 
duly obtained against Khanto bound iier 
daughter, who was the rtversioner. 

Plaintiff preferred this second appeal. 

£ahu Sarat Chandra Roy Chaudhuiy 
for the Appellant submitted that Courts 
below missed the real point for inquiry 
In the case. What was to be seen 
was whether by the sale the widow’s 
interest or the estate of her husband 
WM sold. The decree in this case is a 


personal decree against the widow and 

* <s 

tlierefore by the sale her right, title jt 

I 

Interest was sold. The Plaintiff claims 

her father’s estate and therefore the 

decree or sale does not affect her. The 

question whether there was legal neces- 

sity has nothing to do in this case when 

the creditor in her suit against’the 

widow did not want to bind the estate, 
«• 

Whether Plaintiff was a party to the 
transaction or was awa.e of it does not 
affect the case at all. Several passages 
from Mayne’d Hindu Law, 6tL Ed., were 
read and the following cases were cited, 
Baijun Dooley v. Brij Bhulcun (I), Jugul 
Kisho\e V. Jotenefro Mohon Tagote (2), 
Biaja Lil Sen v. Jiban Krishna Roy (3). 

Babu Joy Gopal Ghosha for the Res¬ 
pondents submitted that the Appellate 
Cv/urt has clearly found that the debt 
incuned by the widow was- for leg^l 
necessity and therefore the sale wis bind¬ 
ing on the estate. He further, submitted 
that the creditors were cheated by the 
conduct of tlce Plaintiff and iier husband 
and therefore the Plaintiff should not 
get any relief. 

The JuDOMENX OF THE CouRT was as 
follows 

>1 . 

The facts of this case arS as follo'ws;— 
Khanto M)yi, the widow of one Kenaram 
Roy, executed in,favour of the Defend¬ 
ant a bond for Rs, 99 for legal necessity. 
It has been found by the lower Courts' 
that she was in straitened circumstances, 
and that ehe had not sufficient funds 
for her maintenance and that 6f her 
family. The P'alnliff Girlbala is Khanto 

( 1)1 L. It, 1 Cal 133 r. c. (1875). 

I. L. 11. 10 C«l. 985 (1884). 

(3) I. L. R. 26 Cul. 285 (1898). 
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' Moyi’s daughter. ’ She s'gned tier mother 
Khanto Moyi’s name on the bond. Her 
husban^ Apibika Oharan Gh^se was a 
subscribing witness to it. 

The Defendant subscciuently sued on 
the bond, but Khanto' M’oyl denied exe¬ 
cution and the PlaintiET and her husband 
supported her. But the bond was found 
to be genuint/ and the Defendant ob¬ 
tained a decree., 116 then executed his 
decree against the property left by 
Kenaram, i;ought it himself, and is now 
in poBsessloci Khanto Moyl being dead, 
the Plaintiff now sues as the reversionary 
heir of Kenaram for •possession of 18* 
bighas 19 cottahs of land at 'present in 
the DefeneJanta’ possesaion. The lower 
Courts have dismissed) Jaer suit holding 
that there was legal necessity for th^ 
bond. The Plaintiff appttals. It is urged 
on* her behalf that the bond was a 
simple bond, not a mortgage bond, far 
less a deed'of sale, that the decree ob¬ 
tained by the Defendant against Khanto 
Moyl was a personal decree*and did not 
affect Kenaram’s property and that she 
was no party to the suit or the sale 
proceedings and is therefore not bound 
by them. » 

We cansider fhesie pleas must prevail. 
We cobe to this conclusion with reluc¬ 
tance, for It is'obvious tjiat tbo Plaiutiff 
and her husbaud^ Atnbika Charau Chose 
4fvr«ll they could to Induce the Defend¬ 
ant to accept the bond of lls. 99 from 

I 

Xhanto Moyl and to assure him that 
they woild not dispute it. But It was 
not a mortgage bond or ,deed of ^sale ; 
BO the signature of the name of Khanto 
Moyi by the Plaintiff does not bind her 
reversioner. Similarly, the signature of 
Plaintiff’s husband Ambika as a witness 


is of no avail. The Plaintiff and her 
husband did all they could to deny 
execution of the bond. It is to bo 
regretted that advantage was not taken 
of the sanction accorded by the Munslf 
to prosecute Ambika for perjury. Then, 
the decree given against Khanto Moy! 
appears from the judgment filed to have 
been a personal decree against her. 16 
did not affect Kenarara’s property, or tho 
Plaintiff who was no party to It. Ib 
affected only Khanto Moyi’a personal 
interest in the property—which la now 
at an end [Baijun Doohty v, Brij Bhukun 
(I)]. Tbo Plaintiff, according to Hindu 
Law, is entitled to a decree, and must 
get it. We decree this appeal with all 
costs. 

N. G. -Apfeal allowed. 

[CRIMINAL REVISIONAL JURISDIOTION.J 

Uev. No. 21 OF 1908. 

lUMi-.m, J. N«.>i Mibdb,. 

SninKODms.J. ' 

1908. 

so, January, KoillP), 

Opposite Party. 

Criminal Pi ocrdiirc Code (Act ,V o) 1S98), 
lec. I'lS—Omission to examine ,!vi(ness and 
iiK/uire into the question of possession-— 
Absence of a party - Si y nature of the Judi¬ 
cial oijicer in a judii^i"l order. 

llViete in a ’proceeding under sec. 

Cr. P. C; one oj the patties being absent 
though set ved with notice, the Magistrate 
on the ivtitten statement of the other 
pat ty declared them to be in possession, 

Held —That the order of the Magistrate 
was without jurisdiction. It was his duty 
to inquire into the question of possession 
(1) I. L. R, 1 Cal. IW (187:;, 
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and in the absence of the parties, he would 
have been well advised to abstain from 
passing any order under sec. H5, Cr. 

P. G. 

A Magistrate should sign his name in 
full in a judicial order made under see. 
H5, Cr. P, C., and should also note his 
official position. 

This was a rule granted on the 9th 
of January 1908, against an order of 
Mr. A. J. Lnlne, Joint Magistrate of 
Faridpur, dated the 12th of November 
1907, directing the 2nd party to remain 
In possession of the land In dispute until 
evicted therefrom by a lawful decree of 
a competent Court. 

The facts of the case will appear from 
the judgment. 

Babu Surendm ffath Gvha for the 
Petitioner. 

No one appeared for the Opposite 

Party. 

The Judgment of the Court was as 
follows:— 

This Is a rule, calling upon the Dis¬ 
trict Magistrate of Faridpur and also 
upon the opposite party to show cause 
why the order of the Joint Magistrate, 
dated the 12th November 1907, should 
not be set aside. 

The order complained of is one dated 
the 12ch November |.a8t and purports 
to be under sec. 145, Cr. P. C. It is 
signed with the initials " A. J. L,,” which 
we are informed are the initials of Mr. 
A. J, Laine, the Joint Magistrate of 
Faridpur. It seems to us that the learned 
Joint Magistrate should have signed his 
name in full in a judicial order made 
under sec. 145, Cr. P. C. lie might also 
have noted beneath his Initials bis ofBcial 


position,, because the iMtlals " A. L.J.** 
by themselves do not anffiolently indite 
by whom^ or by what officer tiie‘Older 
has been passed. 

The ground on which this role was 
issued was that the Joint Magistrate bad 
passed the order without taking any 
evidence in the case at all. This appears 
to be so. The order recorded by him 
runs thus ;—“Second party Bled written 
statement. First party absent, though 
notice served. From the statement of 
the 2ud party it appears that they are 
in possession of the land, and as the Ist 
. party has nob appeared, he is presum¬ 
ably not in a position to deny it. I 
therefore declare the 2ad party to be in 
possession of the land until evicted there¬ 
from by a lawful decree of a cooapetonb 
Court.” 

It appears to us that suoh an order 
Is without jurisdiction. The Magistrate, 

' under sec. 145, Cr. P. C, ic required to 
eiHiulre into the question of possession. 
He was bound to do so, after perusing 
the statements put in, hearing the parties 
and receiving the evidence produced by 
them respectively. We do not think 
he was entitled to dispose of the case 
in such a summary menner. ^In the 
absence of the parties, be would have 
been well adviLed to abstain from passing 
any order under sec. 145, Cr. P. C. 

^ We therefore make ’this rule absolute 
and set aside the order oomplalued of. 

13. C. Pule made, ahsolute. 
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RB7..Noi 6 OF J1908. 

Koohai Farib,, 

Ravfini, J. Petitioner, 

Shabfuddin, j. V. 

190B. Romesh Chandra Bis- 
29, January. * was, Opposite 

Pa^ty. 

Criminal Procedure Code (Act V of 1898), 
sec. 145 — Tri>f,l as in a civil suit—Settlement 
proceeding, ordei' iji, if to be given effect to. 

The Magistrate should not deal with a 
proceeding under sec. 1^5, Cr, P. C,, as if 

t 

it is a civi^ suit. 

Wlsere the Magistrate tried a case under 
see. 145 , Cr, P.C., as if it was a civil 
suit, framed siveral issuet’and discussed 
them at Aength, but did not deal with 
the question of possession except that in 

only ine passage in his judgment he oh- 

$ * 

served that the oral evidence as to actual 
possession <was in favour of the second 
party* hut in his final order declared the 
first partff to be in possession in order to 
give effect to a certain order of the settle¬ 
ment department, * 

Meld—That the Magistrate's order was 
without jurisdiction. The only question 
the Magistrate had to dicide in the case 
was wito was in actual possession of the 

, I 

land'in dispvtte and as he had not done so, 

his order was entirely wUhout jurisdiction. 

• • 

This was a rulJ granted oh the 

• 

6th of Januai^ 1908, against an order 
of Moulvle Asadazaman, Deputy Magls* 
trate of Faridpur, 'dated the 5th of 
Deoember 1907, direotlog, under eeo. 145, 
Cr. P. C., the 6rat party tobenaaintalned 
Id posBeeslon of the land’ In dispute utitll 
evlflted therefrom in due course of law. 

The facts of the dase will appear from 
the judgment. 


TTi 

rMr, Stokes > and Babu BidJsu ^ Bkusmn 
Oanguli for the Petitioner. 

Bahus Fromotho Nath Sen and Bimal 
Chandra Das Gu/pta for the Opposite 
Party. 

The Judgment of the Court was as 
follows :— 

This is a rule, calling upon the District 
Magistrate of Faridpur and also upon 
the Opposite Party to show cause why 
the order of the Deputy Maglstrate« 
dated the 5 th of December 1907, should 
not be set aside. 

The order camplained against is one 
passed by Moulvle Asadazaman, Deputy 
Magistrate, first class, ostensibly under 
sec. 145, Cr.P. C. It has been Impugned 
by- the second party, the Petitioner 
before us, on the ground that it was 
passed without jurisdiction. We consider 
that this case is another illustration of 
the way in which the provision of sec. 
145, C. Cr. P., are abused by litigants In 
the mofussll and misunderstood by Magis¬ 
trates who usurp jurisdiction and decide 
questions of a civll'nature. The learned 
Deputy Magistrate In this case has not 
enquired into the question of actual pos¬ 
session, AS he was bound to do under 
the provisions of sec. 146. He has de¬ 
voted a,large amount of time and trouble 
to discussing questions which are entire¬ 
ly foreign to the enquiry which he 
had to make. , He deals with this pro¬ 
ceeding as if it were a civil case. He 
has framed four “ Issues ” for his con¬ 
sideration and decision. He says 
“These facts suggest the following Im¬ 
portant Issues, and I would accordingly 
proceed to decide them. 

(1) What is the efifeot of the order 
of Moulvle Ataur Rahman A. S. O.f 
(2) Is the present proceeding at all main- 
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tainable 1 (3) What remedy fa the se¬ 

cond party entitled to? (4) Even if the 
order of the A. S. 0. were not in ac¬ 
cordance with law, has this Court any 
authority to set it aside?” 

Then he goes on to point out that the 
order of the Settlement Officer evidently 
has the force of a Civil Court’s decree 
and was In effect when these proceedings 
under sec. Hu’were instituted. And he 
adds :—" I am of opinion that, having 
regard to the provisions of sec. 34 of 
Reg. VII of 1882 and sec. 4 of Reg. IV 
of 1828, and sec. 42 of the Survey Act, 
Magistrates should not take proceedings 
under sec. 145 or sec. 107, Cr. P. C,, 
regarding land disputes in areas uivder 
settlement. The jurisdiction evidently 
belongs to the Settlement Officer, and 
the only question Is whether the same 
provisions would apply when the settle¬ 
ment Is under the Bengal Tenancy Act, 

I am not free from doubt on the point, 
but it would probably be better both for 
the settlement department and the Magis¬ 
trate if an authoritative decision on the 
point could be had, as there is now hard¬ 
ly any decided casebear'ng on the point.” 

Then he winds up as follows : ” Viewing 
the case as a whole, I am for'glving effect 
to the order cf the settlement 'depart¬ 
ment -for the reasons stated above, and 
I accordingly direct that the first party 
be maintained in possession, of the land 
in dispute until evicted therefrom in due 
course of law.” 

We do not consider it advisable for us 
to comply with the suggestion of the 
learned Deputy Magistrate that we should 
decide the point which be has set forth 
in the above passage. The only question 
he had to decide in this case was that 


which Is laid down in sec.'145, Cr. P. C., 
namely, who was In actual possession cl 
the laud in disputel lie has not found 
that, and tlierefore his order is entirely 
without jurisdiction. The only passage 
in his judgment In'which he deals with 
the questio.u of actual possession is the 
one in which he says:—“ The oral evi¬ 
dence as to the actual possession Is 
certainly in favour of the second party 
and I may say has been corroborated by 
the witnesses of the Qrst party. After 
coming to this opinion he proceeds in his 
final order to declare the first party to be 
in possession, whereas he has distinctly 
said that the oral evidence Is that the 
second party is in possession. 

The order complained against is, there¬ 
fore, without jurisdfction. We make this 
ruh absolute r.ud set it aside. 

B, C. Rule made absolute. 


[ JRJMINAL APPELLATE JURISDICTION.] 

Appeal No. 75 of 1908. 

Geidt J. ** ] Ghosh and 

WooDROKFE, J. I 
1908. j 

17, March. The KiNa EMPBROB, 

J Respondent. 

t' * 

Jury trial—Charye ^to th^ jury—Misdirec¬ 
tion—Culpable hon icide—<)mission to ask the 
jury to consider the iiifeution or knowledge of 
the accused—Omissioi. to tell the jury to 
consider the question of alibi — Facts, expTeir~ 
Sion of Sessions Judge's opinion on — First 
information, omission to place before the 
jury—Indian Penal Code (Act XL V of 1860), 
secs. 304, ra, 148,147. 

Where the Sessions Judge in his charge 
to the jury observed that the jury in deal¬ 
ing with a charge of culpable homicide 
had to consider whether a man was dead 
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J * 

and whether hb met with a violent death 

* • 

a.td whether the accueed had any hand^ in 
causing the death hilt he did not speci¬ 
fically a«i the jury to consider whether 
in causing the death the accused hafi the 

intention to cause de'hth or such injury as 

• » 

was likely to cause death or the .knowledge 
that he was likely to cause death, 

Held— That this was a ve\y* material 
misdirection and the misdirection was not 
cured hy the fdct that the Sessions Judge 
in the first part of his charge explained 
the sections of the Penal Code defining 
murder and culpable homicide and pointed 
out to them the distinction between the two. 

Where the accused pleaded alibi and the 
iSesstons Judge in the beginning of his 
charge to itU jwy tejened to the plea of 
the, acci^^sed but omitted ilU teje'ence to it 

in the subsequent part oj his rjiarge, • 

» 

this was a misdirection / the 
Sessions Judge ought to have told the juty 
that beforp they could convict the accused , 
they must find thit the accused were pre¬ 
sent at the occultence. 

Where the Sessions Judge in his chirge 
to the juty expressed his opinion on 
various questions of fact aiising in the 
case without telling the fury that his opi¬ 
nion was *not binding on them and that 

• j * 

th'y weh the sole jvdges^o/ fact, 

Held— That the charge* was unsUis- 

t • 

factoty. ■* 

The Sessions Judge wJis not justified in 
~hts Th'irge to the jwy in making ccmmenU 
on the first infotmation, without placing 
it as a whole before the jury. 

This was au appeal preferred on the 
2l8t of January 1908, agalust the con¬ 
viction under secs. 304, 148 and 147, 

1. F. C.| and the eont^nce of eix years’ 
rIgorouB imprlsoDtnenb passed upon the 


Appellant,’ Natobar, and the sentence of 
four years’ rigorous imprisonment each, 
passed on the other Appellants by the 
Court of Sessions of Hooghly at Howrah, 
on the 22Qd of November 1907. 

The facts of the case will appear from 
the judgment, 

Mr. Mahamudul Hug and Bihu Nogen- 
dra Nath Bhutfacharjee for the Appel¬ 
lants. 

Mr. Oir for the Crown. 

The Judgment of the Court was as 
follows :— 

Gkidt, J.—The Appellants have been 
convicted by the Additional .Sessions 
Judgle of Hooghly sitting at Howrah with 
a jury, Natobar of the offence of cul¬ 
pable homicide not amounting to murder 
and the other three Appellants of that 
offence read with sec. 149,1. P, C. Three 
of the Appellants have also been con¬ 
victed of rioting armed with a deadly 
weapon and the fourth simply of rioting 
and they have been aentencad to various 
terms of imprisonment. 

It is urged on their behalf that there 
has baen mateflal* misdirection of the 
jury. Tue Ssssions Judge when dealing 
with the question which the Jury had to 
consider after stating the case for the 
prosecution, went on to observe as fol¬ 
lows " lo deall^ng with a charge of 
culpable homielde you have first of all 
to see whether a man Is dead and whe¬ 
ther he met with a violent end "and 
then the Sessions Judge referred to the 
medical evidence showing that the mao 
had met with a violent death. The 
Sessions Judge goes on to say: “The 
question now is, had the accused any 
hand in causing this man’s death j also 
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whether they formed members of an un¬ 
lawful assembly in furtherance of the 
common object for which this act was 
committed.” 

. It appears to me that theseVere not 
the only questions which the jury had 
to consider. There was one very impor¬ 
tant further question to which the Ses¬ 
sions Judge has omitted reference al¬ 
together, namely, the question whether 
in causing the death of the deceased the 
accused had the Intention to cause death 
or such Injury as was likely to cause 
death or the knowledge that he has like¬ 
ly to cause death.” That was a ques¬ 
tion on which the jury were bound to 
come to a finding before they could con- 
vlot the Appellant of culpable homicide. 
It is true that in the first part of his 
charge, the Sessions Judge explained the 
sections of the Penal Code defining 
murder-' and culpable homicide and he 
pointed out to them the distinction be¬ 
tween the two. But in my opinion that 
was not sufficient. .When laying before 
the jury the questions which they had to 
consider, it was his duty to lay specifically 
before them the question I have indicated 
and to tell them that before they could 
find the accused guilty of culpable homi¬ 
cide, they mclst find that the accused 
had either the intention or knowledge 
which I have mentioned above. It ap¬ 
pears to me that in tfils matter there 
has been a very material misdirection of 
the jury. 

In some other respects also the charge 
Is nob satisfactory. The accused Nos. 2 
and 4 pleaded that they bad nob been 
preseat at the occurrence. The Sessions 
Judge does refer in the beginning of his 
olu^e ^to the plea but omits all reference 


to lb in the suVsequent part of his charge 
and be does nob tell the jury, aa hrj 
ought to have td.d them, that with 
reference to the accused Nos. 2 and 4 
they must, before they convjiob them, 
find that they were present at the ocour- 
rence. 

Then, again, the Sessions Judge has. In 
my opinion,, somewhat misrepresented the 

, t 

effect of the medical ei(idence. The As¬ 
sistant Surgeon whc exabained the two 
accused persona Natobar and Toostoo 
deposed that the wounds on them might 
have been selMufilcted. T^e Sessions 
Judge has represented this evidence as 
showing that the opinion of the Assistant 
Surgeon they were self inflicted and 
though he afterwards used the expression 
that in the Civil 'Surgeon's opiniop thf 
wo-unds could, be self-inflicted, he said 
that this was an opinion which militates 
against the evidence for the defenqe. 
r. Then, again, the charge is .unsatis¬ 
factory in that the Sessions J udge has 
expressed bis opinion on various questions 
of fact atising in this case without telling 
the jury that his opinion was not binding 
on them and that they were the sole 

I . ‘ 

judges of fact. He has msuie no refer¬ 
ence to the separate, function of tlie jury 
as the sole judges qf fact. 

There is one other point to which I 
may refer, namely, fhe matter of the first 
information. The first Information Bqe.rnA_ 
to have been proved by the Sub-Inspector 
but It was apparently not read out to 
the jury.' The learned Sessions Judge 
In his charge has commented on that 
first information, but Counsel for the- 
Appeiiant contends that the oontente of 
that first information have been , mia-> 
represented by the Sessions' Judge: 
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The Third Calcdtta Criminal Sesb’ions for thb 
year 1908 will comuience its sittings In tho High 
Court on the hrst of July next. The Acting Chief 
Justice will presi'le. ' 

- .1 N 

We are clad that the honoOr of knichthood 
has been conferred on The Hon’tile Mr, Justice 
Rampini, now officiating as the Chief Justice of the 
Calcutta High Court, iju the King-Emperor’s birthday. 

It is a well settled law that a barrister 
cannot sue for his fees. The clofsr association 
between the governing bodies of the Bar Council and 
the Incorporated Law Society is said to be facilita¬ 
ting the realization of arrears of fees. Progress 
towards this desideratum is .being mjide by the Bar 
Council giving assistance to the Disciplinary Com¬ 
mittee of the Law Society in exposing and punishing 
clients and solicicors forliompayment of counsel’s fees 
under circumstances that are detrimental to the In¬ 
terests of both branebef^of the profe^^lon. In a recent 
instance a matter was broughi before a Divisional 
Court where a solicitor had reoeived fees for two 
counsel frcm-JxIs client but did not pay then over 
to counsel, the Lord Chief Justice held that this 
amounted to misappropriation pf the money and 
suspended the solicitor for twelve months aud ordered 
him to pay the,costs of the application. ’ We have 
now an Incorporated Law Society here aud we have 
also a Bar Association of very loug.8tandlng and co¬ 
operation between the two in their mutual interest 
and also for upholding the honour of the legal 
profession is sure to be fraught*with good results, 

Wb INVITB ATTBimOIf TO THB JUDGMENT OF THB 

Special Bench in Shamartndra Chandta Deb Baman 


V. Birendra Kishort Deb Bairman reported in this 
issue at p. 777. The majority give inter alia the 
following reasons for holding that the suit of the 
Bara Thakur of TIpperah was not maintainable. 
Firstly, that it was undisputed that the succession 
to the zemindari follows the succession to the Hill 
Tipperah Raj. Secondly, that the Courts in British 
India have no jurisdlqtion to decide the question as 
to who is entitled to succeed to a reigning foreign 
sovereign. The first proposition is apparently based 
on a statement in the plaint. The learned Counsel 
for the Appellant however argued that there was no 
admission of the kind Implied in the plaint, and that 
the real question in dispute was whether appoiut- 
ment by the Raja of Tipperah of his son as the 
Immediate successor to the Raj precluded the Courts 
in India from pronouncing on the validity of such 
appointment so far at any rate as the right, to the 
succession of the zemindari and other iumoveable 
properties In British India was concerned. Mr. 
Justice Doss was evidently in agreement with Coun¬ 
sel for the Appellant on this point. The effect of 
the Government sanad confirming the appointm>'nt 
was not decided, though Doss, J., seemed to incline 
In favour of the Appellant’s contention on this poinc 
as well. The Court was however unanimous In hold¬ 
ing that no declaratory decree ought to be made in 
this case, specially as the Maharaja himself was not 
a party. Counsel for the Appellant pointed out that 
the Appellant’s application to make the Maharaja a 
party Defendant Viould In all probability have been 
refused by Government. The questions raised in 
the case are of great Importance. It is understood 
there will be an appeal to the Privy Coudoil. ,If 
so, the issue will be awaited with interest. 

CRIMINAL CASES OF 1907. 

The present Article is lu continuation of the series 
which the Author has contributed annually for the 
last eight or nine years to jihe Calcutta Weekly Notes, 
It contains a mitcaf Aummary of all the rulings re¬ 
ported in the four volumes of the Indiau Law Reports, 
the Calcutta Weekly Notes and the Calcutta Law 
Journal of the past year together with a full com¬ 
mentary on the points of law Involved in the deci- 
iloDS BO reported with reference to the previous 
and Bubsequent ease law. The matter is dealt with 
under four headings: (1) Criminal Procedure Code, 
(2) Penal Code, (3) Evidence Act, (4) Local and 
Special Acts. 
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L— Criminal Procedure Cook. 

Construction and definition —[Con«eruc<«o» 0/ 
Jclil In oonatriiing a word of duubtful Import the 
Court may have regard to considerations odtslde the 
language of the Act. [Emptror v. Atmaram, SI Bm. 
ISO). \ Definition] In Budhan v. /mu*- 34 Cal. 
926 It was held that illegal seizure of cattle is now 
anWence under sec. 4 ( 0 ), and is, by virtue of the 
last clause of Sch. II, triable by any Magistrate. 
With every respect to the learned Judges who 
decided the case this ruling appears to be question¬ 
able. No doubt an Illegal seizure is an offence, 
but it only means that compensation, which is the 
only penalty under secs. 20—22 of the Cattle Tres¬ 
pass Act, is to be regarded as a‘>unt,Ams«t for 
the purposes of the definition of offence But 
the last clause of Sch. II does not app'j- 
to offences punishable with fines ^omitting the 
other punishments which obviously have no rele¬ 
vancy on the question). Now compensation is not 
a fine. The former is payable to a private person, 
and the latter to Government. The Cattle Trespass 
Act itself draws a distinction between compen¬ 
sation, fines imposed by the pound author ties and 
C lmpo..d by Th. CrlmW fw- 

cedure Code also draws a clear distinction between 
compensation and fine: see secs. 2 o 0 and 545 A 
compensation may be recoverahU as a fine, t.c., under 
Lc 386. but it is not a fine. It is. therefore, 
submitted with due deference, that 
23 Cal. 300, are Raghu v. Abdul, 23 Cal. 442, are 

"^^Magistrates.— A Presidency Magistrate Is clearly 
not a "Magistrate of the first class f 

the Code {Chasoobala v. Barendra 2 ( Cal. 1.6 128. 
129 ; Kedarnath v. Emperor,-i C. L. J. 357), but 
he has been held to be so for the purposes 0 Act 
XXI of 1883, sec. Ill, as amended by Act X of 190. 
(Emperor v. Jeevanj,, 31 Bom 611 flowed in ^m- 
Lor V. Haji, 32 Bom 10). An Additional District 
Magistrate is not subordinate to the District Magls- 
trXe. There is a lacuna In the Code with respeo 
to his status (Prakas v. Emperor, 34 Cal. 918). 

kSKSSi.-A By foreign police o^cer]. The arrest y 
a Native State pqllceman in British India of » 
suspected to have committed an offence in such State 
is Ulegal under see. 54 of the Cede ’■ 

Otli 29 All. 377 : see In re Mukund,-\9 Bom. 72), 

and the subsequent custody of a British chowkidar 
is also unlawful (Emperor v. Debt). [By 
person]. A private person lawfully arresting a person 
for theft committed in his view may send him by a 
chowkidar to the police station, 
the latter is then lawful (Emperor v. Partsdikan, 29 
All. 575 *« Queen-Empress v. 

Mad. 480, 481, followed in Queen-Empress 1. 

17 Mad. 103 and King-Emperor v. JokH, 2d 
2661. If. however, the theft was nob comtnittea n 
bis view hU oustof^ and that of the chowkidar would 
be unlawful (Ciiw Mad. 23: Durga 


Da, v. Qusen-Empress; 1 C. W. N. xovlil; Kalai v. 
Kalis, 27 Cal. 366: King-Emperor v. John, supra). 
[Bv ifaqistratel Tfia special provision in sec. 6 of 
Bom Act IYffof*1887 istsubjeot to the general pro¬ 
visions of'secs. '65 and 106 of the .Code. (Em¬ 
peror V, Fernad, 31 ,Bom. 438). 

(IPo he eontin-ued.) 

E. H. Monnibr. 


A Triennial Key to the Current Index of 
Indian cases (being a consolidated abridgment of 
th6cases.‘orl2Q5. 1906 and 1907). Part I, Cri- 
minal. Parc II. Civil. By T. V. Sanfiva Row 
First grade Pleader, rTriehsntpoly. Madras. Ue 
Indian Sleam Printing Bbris. 1908. 

We have bad frequent occasion to remark on 
the ceaseless and always successful endeavours of 
Mr Saniiva Row to lighter the labours of legal 
practitioners. His Current .Index, Lawyer’s 
Companion and Lawyer’s Reference bear ample 
testiLny to this-fact. The present venture shows 
that Mr. Sarjiva Row has not only set himself to 
remove "felt wants,” but to provide for those la 
anticipation. We were only beginning to think that 
the Current Indej<might soon rec^ulre ^coneolidatbn 
and we find the very thing ready to our hand in 
tfils key. Tue key does not reproduce the “head 
notes.” It refers the seeker .of authorities to pages 
of the Current Indexes for the head notes. We 
note however that no attempt has been made to 
•digest the msterials. Rut ^kbowing Mr. Sinjlva 
Row to be what he is, we feel sure he will not long 

leave this undone. 

11 

The Lawyer’s Companion, Parts XIX and XX. 
By T. V. Sanjiva Row Madras. M. E. Publishing 
House, Mount Road. 1908. 

Part XIX oo'rapletes the Land Acquisition Act and 
commences with the Interest and the Usury Repeal 
Acts which take up some portion pf Part X,\ also 
In Dart XX, the <Civl! ’Procedure .Code is taken*on 
hand, that is to say, the new Civil Procedure Code 
fAot V of 1908) which is to come into operation 
from January nei^i We have not yet got to the 

end of sec. 9. .. . 

The Lawyer’s Rbpbbbnob. Civil, Part XI; Criml- 
nlal Part lY. 'By Sanjiva Row. Madras. The 
India Steam Printing Works. 1908. 

This work Is also showing commendable progress. 
Tn these Darts we have reached the oases of Jaga- 
13 M. 308 (CM) M 
Munda v. King-Emperor, 28 Cal 797 (CrlmlMl). 
The work, as we have noticed before, purporte to 
elve the life hietory, eo to epeak, of the cases 
referred. The author commenoed with oaeee of the 
Calcutta eerles. 
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CALCUTTA H1G9 COURT. , 

Recent deoleloni not ya) reported. 

(Tbfe' ImportMt euw to be ioUr r-iported bsntttor. 

Obdinabt OriowaIj u Civit JuBiamcTSON. Before 
Rahfini, C. J. (Acting), Stephen and Fletgheb, 
JJ. In the matteb op MR. LAWRENCE 
WILSON, an Attorney. 16th June 1908. . 

Solicitor—Unprofeitionnl coniuct—Bfpreunting 

Plaintif and Dtftndantt both. " 

Mr. Lawrence Wilson was a solicitor practising in 
Calcutta under the nangie, and style or- Carruthers 
and Co., of which he was the sole proprietor and 
member. On the 17th July T907, a suit was 6Ied 
in the High Court being suit No. 533 of 1907 by 
one Shaikh Sulaman against Shaikh Manik Jan and 
seven others for settldg aside two wakfnamat, dated 
respectively the 7th OJtober 1880 and 27th Septem¬ 
ber 1890, for the partition and distribution of the 
properties covered by the two jwakfmmns, for ac¬ 
counts and other Incidental reliefs. The plaint was 
filed by Mr. Lawrence Wilson in the’name of the 
firm Carruthers and Go. as the Plaintiff’s attorneys. 
On the 11th September 1907 appearance was entered 
on behalf of most of the Defendants by Mr. Lawrence 
Wilson in his own name. On the 2l8t November 

1907, the Defendants’ written statement was filed 
by Mr. Wilson in h’s own name. On the back of 
the written statemont the following appeared over 
the signature of Mr, Wilson:—“ Time to file the 
Defendants’ written statement expired during the 
holiday but no steps have been taken by the other 
side.” In the written statement tke Defendants 
submitted amongst other things that the properties 
comprised in the 2nd wakfnama be divided amongst 
the parties in proportion to their respective shares 
as set forth in a schedule to the plalpt but that t he 
Ist w’kfnama should be given effect to. 

On fhe lOtb Apri? 1908, the suit came on for hear¬ 
ing before his Loxdshlp Fletcher, J., when his Lord- 
sMj^ discovered that the same attolney had entered 
appearance on both sides, one in the, name of his firm 
and the other in his own name. His Lordship being 
of opinion that the Defendants hsA no independent 
advice, tha t rhe^ uit involved a hostile construction 
of the deeds of wakfmmas between the Plaintiff 
and the Defendants and that ^he conduct of Mr. 
Lawrence Wilson in acting as he did was Improper, 
he ordered the case to stand over generally (with 
liberty to apply) tot his Lordship to have time to 
call the attention of his Lordship the Chief. Justice 
to this matter. 

The matter was duly placed before his Lord- 
ship the Chief Justice who, bn the 16th May 

1908, directed that “the attorney In question 
should be called upon to show cause why he should 
not be dealt with under cl. 10 of the Charter.” 


On the 8th June 1907, the rule was issued which 
contained a direction that a copy of th3 order 
to be served on the Advocate-Qenerai of Bengal 
and that notice of the order be given to the Incor¬ 
porated Law Society. 

The rule came on for hearing before a Special 
Bench consisting of their Lordships Rampini, C. J, 
(Acting) and Stephen and Fletcher, JJ., on the 15th 
June 1908. Mr. Pugh (with ifr. H.Stohs) appeared 
lot the Incorporated Law Society, cited. Berry v. 
Jenkins, 3 Bing, 423 (1-826), nnd In re four Soli¬ 
citors, (1901) 1 Q B., 187. Mr, Chakravarti for 
Mr, Wilson. The Hon’ble Advocate-General of Ben¬ 
gal {Mr. S. P. Sinha) was late In appearing before 
the Court having been called away on some public 
business elsewhere. 

After considering the facts and the attitude of Mr. 
Wilson their Lordships held that acting thus he was 
guilty of contempt of Court, and of Improper behavi¬ 
our as an officer of the Court, and they directed that 
Mr Wilson be suspended for one year or such longer 
period as he shall not be able to satisfy the Court 
that be intended personally to carry on business for 
bis own benefit within the limits of the Ordinary 
Original Civil Jurisdiction of this Court. Their 
Lordships further directed Mr. Wilson to "pay the 
costs of the rule allowing separate costs to the 
Advocate-General and Mr. Pugh, who represented 
the Incorporated Law Society. 

P. R. C. 


Criminal Revisional Jurisdiction. Before Stephen 
and Holmwood, JJ. Criminal Revision No. 
456 OF 1908. ROHIMUDDI HOWLADAR and 
others, Petitioners v. THE EMPEROR at the 
prosecution of BOEORAM MAJHI, Opposite 
Party. 3rd June 1908. 

Criminal Procedure Code, sec. 8^.9—Procedure to 
he follom^ bp the trying Magistrate when acting 
under. 

The Petitioners were triad before a probationary 
Deputy 'Magistrate on charges under secs. 147 ahd 
323, I. P. C. Processes were issued on certain of the 
defence witnesses but the Magistrate did not take 
steps to enforce ti.eir attendance. He sentenced 
the Petitioners so six months’ rigorous imprisonment 
under sec. 147 and passed no separate sentence 
under sec 325, I. P. C. He then sent the case to 
the Sub-divisional Magistrate with an expression of 
opinion that the accused persons (the Petitioners) 
should be bound down under sec. 106, Or, P. C. 
The Petitioners obtained this rule to set aside the 
conviction and sentence. 

Their Lordships held 

That the trying Magistrate was In error in not 
having the processes issued upon the defence wit¬ 
nesses enforced and therefore his decision must be 
set aside. If the trying Magistrate was of opinion 
that the accused ought to be bound down under 
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sec. 106, Or. P, C., he should have transmitted the 
whole'‘oa8e to the Sub-dlviaional Mapfistrate in order 
to get the senteuce passed by him. The case should 
therefore be sent back to the probationary Deputy 
Magistrate In order that be might hear the defence 
witnesses on whom summons bad been Issued. If 
after hearing the evidence be considers that be 
could not pass adequate sentence, he must then 
transmit the case to .the proper authority, but he 
himself must not pass any part of the sentence. 

Babu Atvlya Churn B6s» for the Petitioners. 

No one for the Opposite Party. 

Rule made absolute. 


Civil Appbllatb Jurisdiction. Before Caspersz and 
Sharfdddin, JJ. Appeal from Appellate 
Dkcrbk No. 1701 of 1906. PARIKHIT PANDA, 
Appellant v. ANANDA GHOONTIA, Respond¬ 
ent. Heard, Ist and 2ud June 1908. Judgment, 
10th June 1908. 

Jurisdiction of Civil Cow t —Question fint raised 
in second appeaf—Gochar lands —Gaontia— Rights 
of parties at the time of suit to be adjudicated - 
Settlement recotd, entry in—Centinl Provinces Ten¬ 
ancy Act {XI of 189 S ), Sfc. 2 ( 10 ), Expl. II — Tehant. 

The Plaintiff, as a gaontia of the village, sued to 
eject the Defendant from certain waste lands des¬ 
cribed as gochar lands on .the ground that the 
Defendant was a trespasser. The Defendant pleaded 
adverse possession for upwards of 12 years, and set 
up a tenancy of .the land in question under the 
Plaintiff. Both the Courts below found in favour 
of the Plaintiff and they directed him to be put In 
khas possession of the plots in suit 

In the High Court four points were raised: first, 
that the Civil Court had no jurisdiction to entertain 
the suit; secondly, that a gaontia h\ the district of 
Sambalpur could not eject an occupier of land through 
the Civil Court, but be couftl -*0 through the 
agency of the settlement department at 'the perio¬ 
dical quadrennial revisions of settlement; thirdly, 
that whether the Defendant paid rent or nor to the 
l^lalntiff, he was a tenasit of the land and "could not 
be ejected as being a trespasser; and, fourthly, that 
inasmuch as the’ Defendant was recorded and recog¬ 
nised by the Settlement Officer as a raiyat at the 
recent settlement, he could not 6e ejected in the 
suit of a gaontia. 

The question of jurisdiction was not taken at any 
previous stage in the litigation. It was not taken 
in any of the grounds of appeal, nor any issue 
raised about it. 

Held —If the question of jurisdiction depends for 
its determination upon facts, and those facts had not 
been found by the lower Appellate Court, or the 
Court of 6rat instance, an Appellant could not ask 
the High Court to find them; the Appellant must 
substantiate his oonteotion, if he could, on the facts 
already found.' i/t he was unable to point to any 
facts in support of his plea, that plea must fall. 


An ordinary Civil Court otinnot be ousted of lt» 
jurisdiction in the absence of an express provision 
of law to that effect/ 

Oochar .lands ,'could hot be classed in the same 
category as common lands. Oochar lanfs are lands 
reserved for the p^;pprietor of a Governnlient village 
In the distilot of Sambalpur, and common lands are 
property of the general body of villagers. 

The Civil Courts could nob be ousted nf their 
jurisdiction in the "absence of specific notifications 
issued by the CJiief Commissioner under the Land 
Revenue'Act. 

Manbodh v. Asai (10 0. P. L. R. 17) referred to 

The Plaintiff, as gaontia of the village must be 
taken to be a proprietor at the same and entitled to 
bring an action in ejeclment. 

The Civil Courts mu6t adjudicate on the rights 
of the parties as they existed when the plaint was 
filed and not on any title subsequently derived. 

Ramanandan Chetti v. Pa^ikutti Setvai (I. L. R. 
21 Mad. 288, 290) referred to. 

The entry iu the settlement record Is not conclu¬ 
sive ; it is only a matter of presumption. 

The Defendant could not be regarded as a tenant 
within the meaning of sec, 2 (10), Expl. II of the 
Central Provinces Tenancy Aof (XI of 1898), which 
says—“the holij^r of a survey number in a village 
let iu farm by Government, or herd by'a gaontia In 
the Sambalpur pistrict is a tenant of the farmer 
or gaontia for the time being." The holding of a 
survey number must have rMerence tO the holding 
when the proceedings in a Civil Court were luitltted, 
*and it could not avail the Defendant that ta a 
subsequent settlement he was recorded as a tenant. 

Babu Sar(ft Chunder Roy Chowdhwy for the 
Appellant. 

Bubu Bepin Chunder Mullick for the Re^pendent. 

A. T. M. Appeal dismissed. 


fjigh Court Jotiic. 

The following rule piuisclf by the‘High Courf’of Judi¬ 
cature at Fort William in Bengal i.s published for geihral 
information. ", 


High Court, •< 
English Depabtmbnt, 
(Civil), 

The 18th June 1908. 


By order of the High Court, 


A. P.-MupPIMANr 

Registrar. 

It is ordered thpt the following amendment be made 
in the rules relating to the “ admission of vakils in the 
High Court” reproduced in Chap. XVI, page 100 etseg 
of the “Rules of the High Coult, Appellate Side,^’ 
published in tho Calcutta Gazette of the 19th November 
1902, Part I, pa'ge 1523 et sea viz. 

At the end of the second clause of Rule No. 11, at 
page 102, insert the following “or unless for special 
reasons the Court Should think fit to remit any portion 
of the period of service.” 

By order of the High Court, 

A. 1\ Muddiuan, 

Registrar. 
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Whether that was sogor not, It was 'clearly 
the duty 9 ! the 'Sessions udge if that 
first information was ^properly evldenoe, 
to haie placed it as a wholq before the 
jury ; if lb was nob evidence, it was equal- 
ly his duty to havg abstained from any 
reference to it altogcthe-. 

In my opinion, there has beer material 

misdirection of the jury. The conviction 

♦ 

and sentence .nust, therefore, be set aside 
and a new trial ^rdered. 

WooDROFPB, J.—I agree. 

B. 0. j Retrial ordered. 


[CIVIL APPELLATE JURISDICTION.] 


Afpeal prom OaJGiNAL Degree 
No. 174 OF 190<). 


Maclean,- C. J. 
Rampini, j. 
Brett, J. 
Mitra, j. 

•0089, J. 


Shajtsrendra Chandra 
Dkh Barman, Plain¬ 
tiff, Appellant, 


1908. 

Heard, 11 and 
12, May. 
Judgment, 

21, May. 


V. 

Biresdra Kishore DtB 
Barman, Defendant, 
Respondent. 


Tipperah Raj—IvimoveaUe property in 
India, succession to—Jurisdiction of Court 
to decide—Foreign sovereign—Act of State— 
Appeisitment of Jubraj or immediate succes¬ 
sor, contrary to ’ kulachar— Confirina- 

tion by British Governme.it—Suit for decla¬ 
ration—Right of suit—Contingent inteiest— 
Specific Relief* Act (/ of 1877), see. 1(2— 
Discretion—Negative declaration. ^ 


Per CuRtAM— Courts in British 
India have no jurisdiction td decide the 
question as to who is entitled to succeed 
to the R"J'i of a foreign saves eigH State. 

Wheie a suit teas bt ought ostensibly 
for a declaration in regard to rights to 


immoveable property within British terri¬ 
tory belonging to a foreign sovereign but 
with the real qbjeet of setting aside the 
appointment by such sovereign of his son 
as his immediate successor, 

Held —That the Court had no jurisdic¬ 
tion to go into the question of the validity 
of such appointment. 

A person cannot sue for a declaration 
of his right unless he has an existing 
right, and a mere contingent right which 
may never ripen into an actual existing 
right is not sufficient to ground an action 
for such a declaration. 

A negative declaration that the Defend¬ 
ant had no right on the ground amongst 
others that the Defendant was illegitimate 
was, in the Court's discretion, refused, 
specially as the Raja who was deeply 
inteiested in the question was not made 
a party, the suit having been instituted 
against the son, 

Neel Kisto Deb BudMONO v. Beer 
Chunder Thakoor (1) referred to. 

Beer Chdndbr Manikkya v, Raj 
C ooMAR Nobodeep Chundkb Deb Bormono 
( 2 ) followed. 

’ i. 

Per Dosb, J. — When the question is one 
of succession to immoveable property on 
the demise of the owner, the fact that 
such owner is a foreign sovereign does 
not depi ive the Court of its jurisdiction 
to decide the question; nor, in deciding 
such question, is the Court bound merely 
to t eglster the decree of the foreign sover¬ 
eign however opposed it may be to the 
law of the land. 

An act of state of the foreign sovm'eign 
has no operation beyond his own territory. 

(1) 12 M. I. A. 623 (1869). 

(2) I. L. R. 9 Cab 536 (1883). 

98 



778 


THE CALCUTTA WEEKLY NOTES. 


[VOL Xll. 


Shamabkndra Chandra De« Barman t’. Birbndba Kishore Deb Barman. 


(Jupere —Whether the State in^ the eyer- 
cite of its executive functions can settle 
a question of disp-uted succession to land 
fo) ming part of its territory and thereby 
oust Municipal Courts of their jurisdic¬ 
tion to decide it, without encroaching upon 
t(i legislative Junctions or derogating fsom 
its legista tive powers. 

This was an appeal preferred on the 
17th of May 1906, against the decree of 
Babu Bepin Beharl Mukerjee, Subordi¬ 
nate Judge, Ist Court of Zillah Twenty- 
four Pergunnahs, dated the 24th of 
January 1906. 

The Plaintiff-Appellant instituted this 
suit upon the allegation that the Plalntifi 
was the son of the late Maharaja £(eer 
Chunder Deb Burman Mauikya Bahadur 
of Hill Tlpperab, that the Raj family of 
Hill Tipperah was governed by the Hindu 
law as obtaining in Bengal except in so 
far as the general law was, as regards 
inheritance, modifled by the hdachar or 
custom of the family by which the reign¬ 
ing Raja might nominate and appoint, 
from among the- legitimate members of 
the Raj family, his two next successors, 
the first being styled Ju^raj -and the 
second Bara Thakur, that acodrdlng to 
the said custom, the said appointments 
fixed irrevocably the succession *in the 
parties, nominated and the Jubraj would 
be indefeasibly entitled to succeed on the 
demise of the reigning R'-ja to, amongst 
other things, certain property within 
British territory specified in the sche¬ 
dule to the plaint and the Bara Thakur 
so appointed would be indefeasibly en¬ 
titled to succeed to the scheduled pro¬ 
perty on the demise of the Jubraj so 
appointed in case the Jubraj should have 
Bucoeeded as aforesaid, that the scheduled 


properly was impartible and the right of 
succession ♦heretcr could not be direotlj^ 
or ihdireotiy defeat^, that the Maharaja - 
in the year,1870 appointed his'eldest son 
Radha Kishore Deb Burman the present 
Raja "as Jubraj and, in the year 1878 
appointed the Pialptiff as Bara Thakur; 
that the scheduled property was owned 
and possfssed by the Maharaja as a 
zemindar and landowne' ' in British 
India; that the Mahdrs^ia died on the 
11th December 1896 and in accordance 
with the said the Raja fjucceeded 

to the scheduled property. The Plaintiff 
further alleged that the Defendant falsely 
pretended and asserted that he was the 
legitimate son of the R&ja and that be 
had been appointed to succeed to the 
Raja at his deml^ in respect, amongst 
other things, of the scheduled pro*perty 
and that the Ilefer.dant denied the Plain¬ 
tiff's riglit and tide to suceeeif thereto' 
that the Plaintiff denied that the Defend¬ 
ant was the legitimate son of thd said Raja 
Radha Kishore Manikya and that if the 
Defendant was'in form appointed as al¬ 
leged by him, such appointment was 
Invalid and of no effect whatever against 
the right and title of the Plaintiff to 
succeed as aforesaid. « 

The Plaintiff therefore jprx'yed that It 
might be declared "that the Plaintiff was 
according to the kulachar or custom or 
usage of this Raj family and by virtue of 
his appointment as Bara Thakur entiri?Rf“ 
to succeed to the scheduled property after 
the demise of the* present Raja and 
that the Defendant had no right of suc¬ 
cession thereto. 

The Defendant in his written statement 
objected that the Coyrt had no jurisdic¬ 
tion to entertain, try or determine this 
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Bui^ that, the plaint did not disclose any 
•cause of action or rif|ht of suit against 
him, that the suit was defectlre for want 
of parties that the Raja ought to^have 
been made and was ajiiecessary party to 
this suit. He, further/AUegod,inter alia 
that'the Raja was a ruler of the sovereign 
State of Hill Tipperah whose stiocession 
to the throne'of that estate de fhcto et 
de jure had l/|en Recognised by the 
Government of British India, that as such 
sovereign Pjrince, the Raja held the sche¬ 
duled prop*rty as part of his royal 
posseasljns; that the Raja’s title to the 
throne of Hill Tipperah both without’ 
and within British Indian Territory was 
one and tife same and the latter was an 
appanage to the said ‘tiirono following 
the course of succession thereto ; that 
the Royal family of * Tipperah was 
gowrned by the Bengal School of Hindu 
law save' in so far as that law was modi¬ 
fied by the %ulachar or family customs 
prevailing therein, and by a kulachar 
of ancient date each reigning Raja was 
after' his accession to the throne em¬ 
powered of his own absolute and free 
choice to nominate’and a’ppolnt a member 
of the said* family to be his own Imme¬ 
diate saccesBor hinder tfje title of Jubraj 
who, should he survive tl« Raja, would 
succeed to the crown ,#iud kingdom of 
Hill Tipperah and, with ttuch kingdom to 
the lOyal possessions thereof whetheV 
situate in Hill Tlpperal^ or British India 
including the said scheduled property; 
that in accordance with the said kulachar 
the present Raja duly appointed and con¬ 
stituted the Defendant who was the legi¬ 
timate son of the Raja his Jubraj on 
8 th February 1899 and caused the ap¬ 
pointment to be notified to the officers 


of the state and to be communicated to 

I 

the Government of India; that the Plain¬ 
tiff on or about 9th June 1899 memo¬ 
rialised the Government of Bengal against 
the Defendant’s said appointment as 
Jubraj but without success and the 
Government of India also rejected the 
Plaintiff’s memorial to them on 21st 
November 1902 ; that under the circum¬ 
stances the Defendant’s, appointment as 
Jubraj could not be questioned in any 
Court In British India ; that the Defen¬ 
dant denied that the existence of a Bara 
Thakur appointed by his predecessor in 
any wise interferes with or limits the 
powers of each reigning Rija to appoint 
his own Jubraj, that the practice of 
appointing a Bara Thakur was of recent 
origin and such appointment did not fix 
irrevocably the succession of the party 
so appointed ; that the Plaintiff’s appoint¬ 
ment as Bara Thakur had further been 
cancelled by the Raja in exercise of his 
sovereign power by ,a Rubakati dated 

30th June 1904 and that Plaintiff bad 

• 

therefore ceased to bo the Bara Thakur 
and could nob <nalntain the suit in that 
capacity; that, moreover, the British 
Government as paramount power had 
conferred a sanad, dated 2iBt*Juoe 1904, 
upon the Raja affirming bis absolute 
freedom in the choice of his own Jubraj 
and after the receipt of the said $anad 
the said Raja had confirmed the appoint¬ 
ment of the Defendant as Jubraj. 

Upon these allegations several prellmh 
nary issues were raised of which the 
following are material;— 

1. Had the Court at Alipur jurisdic¬ 
tion to entertain the suit 1 

2, Had the Plaintiff any cause of 
action ] 
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3. Was the suit maintainable 1 

4. Was the Rajs, the sovereign of Hiii 
Tipperab, a necessary party to the suit; 
and if so, could the suit proceed in bis 
absence 1 


6 , Did the Plaintiff still hold the 
Btatus of Bara Tbakur. If not, could be 
maintain this suit 1 

7. Did the rejection of Plaintiff’s 
claim by the Government of India and 
the subsequent declaration of the said 
Government relating to the succession to 
the Tlpperah Raj and the zemindarles 
appertaining thereto bar the present suit ? 

Of the above Issues, issue No. G' was 
reserved for trial with the question of 
kulachar or family custom with the con¬ 
sent of both parties. 

The Subordinate Judge held on Issues 
Nos, 1 and 3, that Hill Tlpperah was 
admittedly a sovereign state, that it was 
the acts of the Raja of Tlpperah as a 
sovereign state that were sought to be 
impugned in this suit, that such a suit 
was not maintainable although the Raja 
himself had not been'made a party and 
no relief was asked against him. That 
the formal appointment of the Defendant 
as Jubraj had been duly proved and also 
the confirmation of this appointment 
subsequent to the Plaintiff’s memorial 
to the Government of India ; that further 
the scheduled property was a part of the 
public property of the Raj, that the 
plaint itself contained a distinct admis¬ 
sion that whoever succeeds to the Raj 
succeeds to the Aemlndarl as a matter of 
course, the latter being the public pro¬ 
perty of the Raja ; that under the clr- 
cumstaDces the present suit could not be 
tried by the Court. 


The Subordinate Judge waj further 
of opinion that as T the Plaintiff did not 
seek to re6over possession of ariy Im¬ 
moveable property or to enforce any 
Hen thereon, the suiu did not come under 
sec. 16, o', (d) 'if the Civil Procedure 
Code. • 

On Iss&e No.-2, the Subordinate Judge 
held that no declaratory decree could 
be made under sec. 42, Specific Relief Act, 
in favour of a person claiming to be pre¬ 
sumptive heir, that further the section 
refers to existing rights onlj* and not to 
contingent rights. 

On Issue No. 4,*the Subordinate Judge 
held that the Raja was a necessary party. 

In this view of the case he dismissed 
the suit with copta. 

The Plaintiff appealed to the High 
Court. 

Mr, ChucTitr butty (with' him Bdou$ 

Basant Coomar Bose, Ilarendra Narain 
* * 

Mini a and Prokash Chandra Sarkar) for 
the Appellant submitted that the only 
tribunal which up till now bad deter¬ 
mined the question of succession In 
dispute was the British Court. Govern- 
ment’s action in the present case was a 
new departure. For a peridd of 100 
years Government had “stayed tcs hands 
whenever thfi question of a succession 
to the Raj arose^ till the British Courts 
decided it one "way or the other with 
reference to the zemindarles. 'But” in 
this particular instance the Courts have 
been anticipated. 

The Plaintiff has been practically 
driven to adopt the present course. The 
Government is not likely to grant sanc¬ 
tion for the institution of any suit against 
the Raja himself. Refers to Altohlson’s 
Treaties (Edition of 1892), p. 109; Sir 
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Alexander Mackenzie’s I^ort’h-Ftast Fron- 
tier of Bengal, p. 272. Letter to .the 
Resident of, Tlpperah,^ dated 29th April 
1782. Letter to the Board of Revenue, 
dated 28th February 1791. Also Letter 
of Mr. MacQuire, dated^8th April 1792 
and .Letter to the Collector of” Tlpperah 
of 25th April 1792 

There can be ao question that rights 
to British soil 'ijad only be dealt with by 
British Courts. Nobody can get an ap¬ 
panage In .British territory to his Royal 
possessions,^ In so far as he holds lands 
In BrUlsh territory he la a subject of 
British Government. . No judgment qf 
any Court not a British Court, still less 
an act of* State of a foreign sovereign 

can bind land in Brithh' India. 

. , • 

I do not overlook the gravity of the 

situation created. Bht it is of the 
GovernmeiR’s own making. Whatever 
may be the absurdity of the conclusion, 
your Lordships cannot 'refuse jurisdic¬ 
tion to determine the succession to land 
lu British territory. 

Once I am appointed Jubraj, so far as 
my title to land in British India la con¬ 
cerned It cannot be taken away. I do 
not, of sourse, question the appointment 
80 foe as it' •afl^eots llill Tlpperah. The 
rlghfc of the Bara Thako/ to be appoint¬ 
ed Jubraj ’ has been 'decided by the 
British Courts. No .subsequent Act of 
on the part of the State of ,Tip- 
perah can alter the succession regarding 
the zemindarl, 

[Bbett, J.—The Courts in India might 
have considered the question whether 
In fact the Raja did exercise h'ls power 
of appointment or not, but did they 
ever question the legality of the Raja’s 
acts? 


[Or. Otiose refers to Neel Kisto Deb 
Bwmono v. Beer Chunder Thakoor (1)]. 

That ease does not decide that a per¬ 
son who claims land In British India 
cannot have his title decided ,by British 
CourtSi. Nanabhai v. Shriman Goswami 
Qiridhariji (6). 

[Ramfini, J., refers to admission in the 
plaint.] 

This is a pure question of law and 
no amount of admission in the plaint 
or bad drafting can affect the present 
question. 

Whatever may be the effect of the 
cancellation of my appointment In Hill 
Tlpperah, my title to land in British 
India must be decided by the law obtain¬ 
ing In British territory. 

Course of previous litigation in con¬ 
nection with Chakla Roshanabad supports 
my case. Ramgunga Den v. Doorga- 
munee Jobraj (7) shows Governtr^nt used 
to stay its hand till the title to the 
zemindarl was established in the British 
Courts. This decision is dated 24th 
March 1809. „ Next decision XJrgoon 
Manick Thakur v. Ramgunga Dio (8) 
is dated, 24rti March 1815. Ranee Soo- 
mitra v. Ramgunga Deo (9). See also 
Letter of Commissioner to Government 
of Bengal, dated 7th August 1862. 
Courts have ostensibly only decided dis¬ 
putes relating to the zemindarl but suo- 
oession to the Aaj seems always to have 
been regulated by the decisions as to 
the zemindarl. See Letter, dated 29th 
July 1862, which antlolpates embarrass¬ 
ment in the case of Government deciding 

(1) 12 M. I. A. 628 at p. 643 (1869). 

t6) I. L. R. 12 Bom. 331 (1888). 

(7) 1 Sel. Rep. 270 (1809), 

(8) 2 Sel. Rep. 189 (1816). 

(9) 3 Sel. Rep. 40 (1820). 
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one way and the Court later on deciding 
in a difl’erent way. Letter, dated 19th 
September 1862, recognises " Beer Chan¬ 
dra as the de facto Raja of TIpperah, 
leaving him or any other to take such 
steps in respect to the zemlndarl of 
lloshanabad as they may think proper 
in their own interest.” Refers to Beer 
Chunder Jeohraj v. Neelkissen Thakur 

(10) and Ned Khlo Deb v. Beer Chunder 
(1) which affirms the last-mentioned 
decision. I rely on this to show that so 
far as land in British India is concerned 
the Raja is a British subject within 
the jurisdiction of the British Courts. 
The acknowledgment of Beer Chunder 
as de facto Raja apparently did' not 
operate as a bar to the trial of the 
question of succession in regard to the 
zemludarl. 

[The Chief Justice. —The Court has 
no douiit jurisdiction. But is not the 
Court bound to stay its band the moment 
the Raja says who is to be Jubraj ?] 

[Mitra, J.—In the previous cases did 
not both parties consent to place the 
matter before the British Courts?] 

Barring an act of the Indian Legisla¬ 
ture no one can dictate to the Courts 
who is to be-Jubraj in so far as it affects 
succession to the zemlndarl. To say that 
the British Courts are bound to adopt 
the act of the Tipperah Raj as an Act 
of State would be to recognise imperium 
in imperio. See Foote’s Private Inter¬ 
national Law '(Edition of 1904), p. 159 : 
No law, municipal or international, can 
withdraw a portion of the State’s terri¬ 
tory from the jurisdiction of its Courts, 
Also pp. 184, 185 : you cannot introduce 

(1) 12 M. I. A. 523 at p. 513 (1869). 

(10) 1 W. R. 179 (180J) 


a provision of foreign law for ^the right 
determination of title to British land. 
It must be law recognised ,by British 
Courts. 

[M'Tba, J.—The law here is the per¬ 
sonal law of the^ipperah Raj family.] 

But it is law that has been applied by 
British Courts. No law from Agartola 
is to apply to British Inc^ia^ 

Wheaton’s Internatlcnal Law (3rd edi¬ 
tion), pp. > 128 129 ; Westlake (4th edi¬ 
tion), p. 249 ; Dicey’s CoDtllot of Laws 
(Edition of 1896), p. 519. 

Submits that the following propositions 
cannot be disputed on the authorities : 

(а) Whatever may be the law which 
is to apply to British Indiap soil, it is 
the British ludiaty Courts which have to 
apply that law an(l no other. 

(б) No act of the executive or Act of 
State can create a law of succ'seion. No 
doubt as between State and Sute, the 
Act of the Government cannot be ques¬ 
tioned in a law Court, but with regard 
to the priva*^e rights of a person who 
holds lands as a zemindarl the status of 
that zemindar cannot be changed by an 
Act of State, either by letter, sanad 
or Resolution. The Government cannot 

•I 

say—“ From this moment t grant you 
immunity from tae ordinary lar of 
succession.” ^ 

Then as to Chakla Roshanabad being 
the public land of the Raja of Tipperah,. 
submits tnat land cannot be held as 
Crown land by a foreign sovereign. 
Goawami Shri Oirdhatji v. Madhowdas 

(11), Raj Kumar Nobodip v. Raja Bir 
C'lundra (12). ' 

(11) I. L. R. 17 Bom. 600 at pp. 613 
611, 620, 623 (1893). 

(12) 25 W. K. 104 lit p. 106 (1876). 
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[Brett, J.— k- means \bat Cbakla 
Ro%banabad becomes tbe property .of 
tlie sovereign for the tJbie being.] 

That cannot be unless it be Ijeld that 
it is part of the territory of Tipperab, 
Maharajah Bir Chunder v hhan Chun- 
der (13); Beer Ohunder J^anikkya_v. Raj 
Coomar Nohodeep Chunder Deb Burmono 
(2) Is distingHishable, as a claim.for main- 
tenance Is not a c[aim in respect of im¬ 
moveable property, anchl am not claim¬ 
ing any relief against the Ilaja. Kefora 
to arguments of Mr. Phillip at p. 548 ; 
last para., p!* I adopt arguments 

Nos 1, 3, 4, 5 See judgment at pp. 550, 

ft 

556. Beer Chunder Manikya v. hhan 

,1 

Chunder (14). Hajon Manick v. Beer 
Sing (15) is not against me so far as 
the.questjion of jurlsdicti’c’n is concerned, 
but it says at p 25, a foreign prince can' 
hold property in British India as public 
properly., The sanadof 2l8t .Tune 1901 
cannot affect previous appointment. Cl. 
(4) of the sanad says usages of the family 
would prevail in matters not,, expressly 
provided for. As regards the difficulties 
which may possibly arise in case the 
Courts decide in my client’s favour, tlie 
properties in British India and the Jlaj 
may very well devolve, upon different 
persons According io different rules of 
succession. 

I do not contend for oi.'e moment that 
in actions arising out of contract or tort or 
In connec*tion with the moveable property 
of the Raja or his ambassador he can be 
proceeded against in British Courts. Rut 
there is ahsolutely no authority for hold¬ 
ing that a foreign sovereign v;ho chooses 
(•2) I. L. R. 9 Cal. 5.35 (1883). 

(13) 3 C. L R. 117 (1878). 

(14) I. L. R. 10 Cal. 136 (1883). 

(JC) I. L. R. 11 Cal, 17 (18841. 


to acquire land In British India can claim 
exemption from .the territorial law of 
British ludla. Suppose for instance the 
Government revenue of Cbakla Roshana- 
bad which is governed by Reg. 1 of 1793 
is not paid and the zemindarl is sold, 
would It still continue to be an appanage 
of Hill TIpperab. 

[Rampini, J.—In that case lb would 
cease to be a royal possession.] 

Then I say that when a new rule of 
succession is introduced for the Raj In 
conflict with tbe existing rule of succes¬ 
sion as recognised in British Courts the 
land within British territory equally 
ceases to be a royal appanage. Differ¬ 
ent rules of succession would govern the 
llaj and the zemindari 

As to whether the suit is one for land, 
I submit it comes under sec. 16 (d) of 
the Civil Procedure Code. Take the case 
of a presumptive reversioner, for instance, 
'who on the death of a Hindu widow, if 
he survives her, will be entitled to pos¬ 
session. He can sue for e declaration 
against an alienee though he has no 
vested interest. If such a suit does not 
come under sec. id (d), C. P. C., I do 
not know what section It comes under 
Delhi rfc London Bank v. Wordie (16), 
Kellie v. Fiaser (17), Kanti Chunder v. 
Kifsory Mohun (18), Unra Lall Banerjee 
v. Nitambini Debi (.19). 

Specific Relief Ac^, sec. 42, Ills, (d) 
and (<*). 

Tbe position of the Plaintiff is the 
same as that of a Hindu reversioner when 

(1C) I. L. R. 1 Cal 249 at p. 261 (1876). 

(17) I. b. R. 2 Gal. 445 at p. 463 (1877). 

(181 I. L. R. 19 Cal. 361u at p. 365n 
(1887). 

(19) I. L. R. 29 Cal. 315 (1901). 
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the widow, whom he may siioceed, if he 
survives her, makes an invalid adoption. 
See Kalian Singh v. Sanwal Sing (20), 
Abinath Chandra Mazumdar v, Harinaih 
Shaha (24), Puttanna v. Ramakrishna 

(22), where the presumptive reversionary 
heir sues to declare a Will set up as 
made by the last holder to be invalid ; 
Oreeman Singh v. Wahari Loll Singh (23) 
was dissented from in Gangayya v. Maha- 
lakshmi (24) and Manmatha Nath Biswas 
V, Rohini Moni Dasi (25). 

Danlell’s Chancery Practice (7 th E i.), 
630, Annual Practice 1908, p. 327, Order 
25, Rule 5. 

At all events, I am entitled to the 
negative declaration even If there ba any 
hesitation in granting the positive por- 

(|ueBtion (f/''a\foces8ioi> 

tiou. M^iigoia Uossee v. S^os^€t ISfioosun 

(26), Sirdar Ourdyal Singh v. The Rajah 

of Faiidkote (27). 

Dr. Rash Behary Ghose (with him 
Babus Dwarka Nath Chuckerbutty, Tarak ' 
Chandi a Cbucket butty, Gobindn Ghandt a 
Dty Ray, Ptotnothx Nath Sen, Joy Gopal 
Ghosha, Mr. G. Sircar and Babu Sushil 
Madhuh Mullick) for the Respondent 
urged that the suit Lad been rightly dis¬ 
missed because (1) it involves directly 
the question of right of succession to a 
sovereign s'tate ; (2) the Plaintiff, as alien, 
is seeking to set aside an act of his own 
sovereign done not in India but In his 
own territories ; (3) ascuming that the 

(20) ,1. L. It. 7 All. 103 (1884). 

(21; 9 C. W. N. 2.0 : s. C). I. L. B. 32 Cal. 

62 at p. 65, 2n(l para. (1904) 

(22) I. L. H. 30 Mad. 195 at p. 196 

(1906). 

(23) I. T^. R. 8 Cal. 12 at p. 15 (1881). 

(24) I. L. R. 10 Mad. 90 at p. 91 (1886) 

(25) I. L. R. 27 All. 406 (1904). 

(26) 12 R. L. B. App. 2 (1873). 

(27) (1894) A. C. 670 at p. 683 (1894). 


action was cognisable by a British Court, 

e 

th^ AHpur Court had no jurisdiotion 
either under seo. 16 or seo. 19, C. P. 
Code, to entertain It; (4) Plarntiff* who at 
best^bad a mere expeotation which might 
be defeated by his death before the Raja 
was not entitle! to a declaration; (5) 
if It could be competently Instituted 
under seQ. 42, Specific Relief Act, the 
action must fail because the Maharaja 
was a necessary party’, (6) even if not 
a necessary party he was at any rate a 
proper party and no Court will make a 
declaratory decree In the absence of ail 
persons who ought properly to be repre¬ 
sented In the litigation ; (7) In any case 
the Court - gL' - not In the exercise of 

fii make a declaratory 
decree In the present instance; (8) the 
suit ought' to be dismissed on the 7th 
issue though the Sub-Judgejhas not re- 

4 

corded his decision on that is.sue. See 
sec. 561, C. P. C. 

The main proposition on which the 
Appellant rests his case la not in ques¬ 
tion. I do not deny that land doqs not 
cease to belong to the British territory 
because It is acquired.by a foreign sover¬ 
eign. The Raja of TIpperah does hold 
Roahanabad subject to the Municipal law 
of British IndiU. The question Is this ; 
“ Is any Mun’cipal Court in British India 
or any conntrjP In which a civilised sys¬ 
tem of law prevails bd\ind to d eterm ine 
who ought to be the ruling chief or 
sovereign authority in any sovereign 
state 1” The Plaintiff invites this Court 
to do that. It is for the Government 
and the Executive Government alone to 
determine who would succeed to the Raj. 
What does the practice of the last hun¬ 
dred years imply 1 That though It rested 
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on the Executive ij(ovefnmen( to decirie 
who vifts the de ptte sovereign yet, liaving 
regdrd to the nature of the questions 
Involved, the Government said, “ybu may 
dispute the case in the Court at Tlp- 
perah and we will accepb’the decision of 
the Court.” S'.ill .it was /Le Exf^cutivo 
Government which could and did recog¬ 
nise the de jure ruler of Hill .Tipperih. 

And then. If l5 went forth Into the 

% 

world that our CoutAs are, only too ready 
to decide sulis raising questions of succes¬ 
sion to the ruUrship of a sovereign State, 
the consequence would be that there 
would be fio end of pretenders to the 
rulership of sovereign Statfes and British 
India would be a veritable asjilum of 
such pretender^s. Ilojon Manick v. Beer 
SwglU) ^ •; 

'^I’he ordinary rule of successiop cannot 
:ipply when tho^land is owiie*i by a .State 
wiiicb*never dieS. Tlie Maiiaraja of 1’ip. 
peiah m'ght^ say “ I am a corporation 
sole ; snccepsioi) to ilie land i* to follow 
the succession to the chiefsbip.” Serious 

.ft 

consequences would follow if tlie rule 
were otherwise. Our Courts should act 
in concert with the executive (Jovern- 
rnent. Suppose the Baja v^ere* to die to¬ 
morrow, the Jlourt will at once come into 
,, •• 

'collision w4th the •ey.ccutive (,)ue8tlpns 
ns to the right to the rnlcrslii^) of sover¬ 
eign States should be settled, If at ail, 
by diplomauc action, 

The Cu'.frt has jurisdiction but it must • 
slay iiB hand as soon as il sees that the 
question is one of succession to the chief- 
ship of a sovereign State. The question 
is not one of jurisdiction to en,tertaln the 
suit but rather to deal with the question 
of succession to a foreign ^'^ate. In JVeel 


Kisto Deb v.* Bter Ohunder (I), the 

question could not arise as both parties 

« 

were interested in getting a decision, the 
Government having told them to get one,. 
Beer Chunder v. Raj Cootnar (2), Neel 
Kisto V. Beer Chunder (1). Bub for the 
consent of both parties the Courts would 
not have gone Into the question of title. 
If any objection had been taken, the act 
of the Court would have been ultra vires. 
The last-mentioned case is Mithorlty for 
the proposition that the lands in dispute 
are the crown lands, that is to say the pos¬ 
session of the sovereign of TIpperah for 
the time being. See also Beer Chunder 
Mnnikkya v. Raj Coontar Nobodeep Chun¬ 
der Deb s But mono (2). 

The whole case of the PlalutlflF rests on 
the fact that these lands form part of 
•Hill Tipperah. The junad'also says that 
tiic zcmiiidari appertains to Hill Tipperah, 
Foslei V. Globe Venlute Syndicate, Btd. 
(•^8) Sound policy requires that the 
Couil should act in unison with ihe 
Ginerumeut. 

Furthermore, the suit being’ft suit for 
declaration, the Court is not driven to 
take a position imoppositlon to Govern- 
nienr. The Court lu its discretion may 
refuse to make a declaratory dewee If 
the Plaintiff 'gets a decree how is he to 
enforce it ' It was argued on behalf of. 
the Appellant, that the executive Govern¬ 
ment cannot confiscate private property or 
override the decision of the Courts. No 
such question arises. The Coujt would 
be overstepping its jurisdiction if in decid¬ 
ing the question of title to a plot worth 
Rs. 5 it went to decide the question of 

(1) 12 M. I. A. 623 (1869). 

(2) T L. R. 0 Cal. 535 (1883). 

(28) (1909) 1 Ch, 811 at p. 811 (1900). 
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the title to the cbiefslilp of an Independ¬ 
ent State. 

The Bombay oases lay down an ele¬ 
mentary proposition, viz., that no foreign 
sovereign by any Act of S^ate or any 
foreign Court by any judgment of its 
own affeot land outside its own terri¬ 
tories. If the Maharajah of TIpperah 
had said I conBsoate the property of 
my subject A. nob only in TIpperah but 
in British Ipdla, the question of title to 
be decided would be a quest ion of parcel 
or no parcel, but not so when the suo- 
cesslon to the foreign State is in question. 
See Beer Chunder v. Rnj Ccomar (2). 

The Alipore Court had no jurisdiction 
under the Civil Procedure Code tp enter¬ 
tain the suit and the PlaintifF is not 
entitled to a declaration, 

On his own' showing Plaintiff ba.s a 
contingent interest. Under src. 6, Trans¬ 
fer pf Property Act, such a right is not 
capable of assignment. Although it, has 
been held that a suit may be instituted 
by a reversionary heir to question an alien¬ 
ation by a'Hindu widow, such a person 
is not entitled to a declaration of his 
title. Courts would refuse to decide a 
question as to whether on the happening 
of an event a person would or would 
not be entitled to property, ‘Hfutst. Pran- 
puttee Ron' v. Lalla Futteh Bahffdur (5) 
Per Sir Barnes Peacock, C. J, approved 
in Rnthamn Natchia^' v. Doiaeivga Tever 
(4) The suits by presumptive rever¬ 
sionary he|rs stand In a different position. 
Orerman Sinoh v. Wahari Lnll Singh (2.3). 
Judgment of Mitter, J., perfectly sound. 

Ci) I L. R 9 Cal .ISG (lf83). 

(4) L. R. 2 I. A. Iti9 at pp. IS 9 , 190 — 
191 (1876). 

(6) 8 Sevestre 277 , 2 Hay 608 (1803). 

<23) I. L. R. 8 Cal 12 at p. 15 (1887) 


Madras and High Courts have 

misunderstoou this judgment, Bhujendra 
Bhus.in Y. Trigunanath (29), Rani Pti- 
thipal V. B mi Outnan Kuutoar (30). 

[The Court hero intimated that they 
would hear Mr, Ohuckerbutty lu reply.] 

Mr. Ghuckeibutty. —Dr. Ghose admits 
the lower Court has jurisdiotiou. Dr. 
Ghose cannot ask this Court to decide 
the 7ch issue uuder seo. 561, C. P. C. 
Asks for remand on the questiou of the 
effect of appolntmeut by the Raja of 
Hill TIpperah as affecting laud in British 
India. ' 

The JuDQUEtll OK TQE COORT Was as 
follows 

Maclean, C. J.—The Plaintiff seeks 
in this suit for a declaration that he 
is according to the kulachar, custom or 
usuage of thtj Tipperah 11 >j family, and 
by virtue of the appoin moot ro.U'rred 
to in his pUint, euMtled to the suocf'S- 
sioii to the bclieduled property from and 
after the demise of tlie present Raja of 
Tipperah,' and that the Defendant has 
no right of succession thereto. That is 
the object of the suit. 

The property 8oh*Bdtiled to the plaint 
lies within British territory: and, part 
of such property consUfs of a.house and 
lands in the Ballygunj Circular Road 
known as “Crreen Park’* wl'hln the local 
limits of the Alipur Court. 

7’he Plaintiff is a s'u of the^ttte Rtja 
of Hill Tipperah. According to his oise, 
the Raj family of Hill Tipperah of which 
the Raja Is the head, is gorerned by 
the Hindu law as obtaining in Bengal, 
except In BO far as that law Is modihed 

(29) I. L. n. 8 Cal. 761 at p. 766 (1882, 

(30) L, U. 17 I. A. 107 (1890). 
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by the cnstom of the 'family, by which 
*the reigning R^ja fiay nominate and 
appoirft ffom amongst the* legitimate 
members of the Raj family his two, mxt 
successors, the first sdccessor being styled 
Jubraj and the secon/ successor being 
styled Bara Thakur. The Plaintiff’s 
case is tlmt, according to*the ^alQ custom, 
the said appointments fix irrevocably the 
succession in tlie par.ties nominated, and 
the Jubraj so appointed is indefeasibly 
entitled to«8ucceed,.on the demise of the 
reigning Rija ^who appointed him, to 
amongsl other things, llie scheduled pro¬ 
perty ; and the Bara Thakur so appoint¬ 
ed is Indefeasibly entitled to’ succeed to 
such propt^rty on the demise of the Job- 
raj. It is undisputed livat the scliodnled 
properly follows the snccefision to tlw 
Hill Tipperjh Raj, or, as the Defendant 
pu*t8 it, forms part of their royal pos¬ 
session and the right and title to such, 
property follows the possession of and 
succession to the throne, and is enjoyed 
by one and the same title. 

In the year 1870 the late Rajah ap¬ 
pointed his eldest^son Raja Radhakishore 
Deb Burman, the present Raja, Jubraj, 
and in tlie year 187£ appointed the 
Plaintj^ Bara Thakur.* The late Raja 
died on the,11th of December 1896: 
and, the present Raja Succeeded to the 
throne of Hill Tippera’h as also to the 
scheduled property. It appears tba‘, by 
an instrument under 'bis sign manual 
and the seal of his state, dated the 8th 
of February 1895, the Raja appointed 
and constituted the present Defendant 
bis Jubraj, and caused the said appoint¬ 
ment to be notified to'the officers of the 
Stale for their information and guidance, 
nd to be communicated to the Govern¬ 


ment of India. The Plaintiff objected 
to this appointment: and challenges its 
validity, alleging that the Defendant is 
illegitimate. It appears tliat.on the 9th 
of June 1899 be memorialized the Go¬ 
vernment of Bengal against such appoint¬ 
ment, but unsuccessfully The Govern¬ 
ment of Bengal rejected the Plaintiff’s 
memorial. In these circumstances the 
Plaintiff Instituted the. present suit on 
the 9th of March 1904 In the Subordi¬ 
nate Judge’s Court at Alipur and asked 
for the declaration I have stated. 

The defence is that the present Raja 
is the Ruler of the Sovereign State of 
Hill* TIpperah whose succession to that 
State de facto el de jure has been recog¬ 
nized by the Ooveriiinenc of British 
India, and that as such Sovereign Prince, 
the said Raja iiolds and by right of his 
succession to the throne of the said State, 
enjoys, as part of his royal possessions, 
the properties specified and described in 
the schedule to lbs plaint, the said 
Raja’s title to the throne of Hill Tip- 
perah and to bis royal possession both 
without an^ wlthii! British Indian Terri¬ 
tory being one and the same, aud the 
latter an appanage to the said throne 
following the course of sucoessiou there¬ 
to. The Defendaut also alleges, and 
this is not disputed, that the British 
Government has, as paramount power, 
conferred a tanad upon the present Raja 
affirming his absolute freedom in the 
choice of bis own Jnbraj or successor to 
the Raj and zemindaries and other pro¬ 
perty in British India which appertain 
thereto and are held therewith, and that 
after the receipt of the tanad the said 
Raja has by a Rubakari, dated the 22Dd 
of July 1904, confirmed the appointment 
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of the Defendant as his Jubraj or imme¬ 
diate successor. The Defendant’s cise 
further is that, each reigning Raja is, 
after bis succession to the throne, em¬ 
powered of his own absolute and free 
choice to nominate and appoint a member 
of the royal family to be liis otvii Im¬ 
mediate successor under the title ami 
designation of Jubraj, who, on such 
nomination and appointment, becomes 
entitled to and Joes, if alive on the death 
of the Raja by wliom he was so appoint¬ 
ed, succeed to the Crown and Kingdom 
of Hill Tipperab, and, with such king¬ 
dom, to the royal possessions thereof, 
whether situate In Hill Tipperah or 
British India, Including the scheduled 
properly. There appears to be no doubt 
even upon the Plaintiff’s own plaint that 
the scheduled property forms part of 
the royal possessions of the lldl TIpperah 
Raj and follows the succession to the 
Raj. It is further alleged by the De¬ 
fendant, though it has not been proved, 
that the Raja In the exercise of his 
sovereign rights, on the 30th of J m e 
1900, for reasons of state, cancelled I he 
appointment of the Plaintiff as Ran 
Thakur. • 

The Subordinate Judgo has dismissed 
the suit, holding in effect that it is not 
competent for him to go into the ques¬ 
tion of the rights of succession in the 
Hill Tipperah Raj. The Plaintiff has 
appealed. It is not disputed by the 
Defendant that the scheduled property 
by reason of its being situated within 
British Territory is subject to Its Terri¬ 
torial Law aflfeoting the same. But his 
contention is that the Courts in British 
India connob go into the question of the 
righ^f Buccesslon to the Raj. Although 


the prayot of the plaint Is as I have 

* 

stated, the real object of the suit Is to 
set aside ti e appointment by the present 
Rajrt, dated the 8(h of February 1899, 
of the Defendant es his Jubraj. It is 
difficult to see he^^v such a question can 
I'O dealt with by the Subordinate Judge 
at Allpu' 01 by any Court In British 
India. The appointment of the Defend¬ 
ant was an Act of St ile jby a Sovereign 
Prince, and when it i.s once established 
in this suit that this appointment has 
been made, il is difficult lessee how the 
lower Court could have gone kito the 
qiustloii of the veiJidity of that appoint¬ 
ment, and,<- 16.181 of all, in the absence 
of the R>ja who is not a frirty to the 
suit, and who is'taost interested in main- 
taining ilie validity tf the appuintine'nt 
of his son, the Lofemiant, as Jubraj. If 
ho had been made a party (o the ftiit 
he would presumably have demurred to 
the jurisdiction. In our bplnion the 
Court at Alipur had no jurisdiction to 
decide who is tlie Jubraj of the Foreign 
State of Hill Tipperah. It has not been 
disputed that lllll Tipperah is a sovereign 
Sfate, in that-it governs Itself without 
dependence on any foreign power. The 
right of the Raja'to appai'nt the defend¬ 
ant has been .recognized by the jan-iff 
of the Viceroy'and Governor General of 
India, dated the. 21 st of June 1904, in 
w’nich it was declared that thc»-Chlof 
of the Hill Tipperah State for the time 
being might, from time to time, and at 
any time, nominate and constitute any 
male member of the family descend 
ed through males from him or any male 
ancestor of his, to^’.e his Jnbraj or suc¬ 
cessor to the chiefsliip. No doubt in 
several cases and reference may be made 
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especially to tTib case l>f Kist) Deb 
.Ifurmonov Beer Chunder Thxkpor, (1) 
the p'urtie^ iiitereste'/did, at ilie instance 
of the Government of India, leave it to 
the British Courts to decide front time 
to time the question of the right of 
Bucfession to 'this Raj' But hi all these 
oases the parties interested submitted to 
the jurisdiction^ of the 'Const, and the 
question of jurisdiction was apparently 
never raised. In thd case of Neel Kisto 
Deb Burtnonn v. Beer Chunder ThiJcoor 
(1), their lordships of the Judicial Com¬ 
mittee,say thSs (page 534-535) ; “The 
Rajah of Tipperah though In respect to 
these lands subject to the laws and 
Courts of^ British India, is in fact an 
Independent prince wit.h a considerable 
ttrritr«ry known as thS Ttpporali Hills, 
and as the title to the ;',emi>idarl and ’to 
t^e R'lj ift,the same, the dispute respect¬ 
ing the former involves a question of 
the right of succession tp the musnud of 
throne’ of the independent principality. 
The Respondent, Beer Chiander Thakur, 
hag been acknowledged by the Brltisli 
Government as de facto sovereign of 
Tipperah, but this acknowledgment has 
been rej^arded in the Court below as 
determining . ^nothing more than his 

present and actual “possession of the 

> 

throne, and their Lordships will deal with 
the question between the parties as if 
the Hjflgation w'ere between two ordinary 
subjects of the Crown upon a disputed 
title to lands within ’the jurisdiction of 
the Indian Courts.” And later on at 
page 543 they say this : “ This contest 

is in truth a contest a^ to the title to 
reign ; a matter, rather of state policy 
than one proper fof judicial decision.” 


That case is no authoriiy for the pro¬ 
position that If the question of jurisdic¬ 
tion is raised, the Courts in British India 
have any right to decide tlie question as 
to who is entitled to succeed .to the Raja 
of a foreign sovereign S'ate. In the case 
of Beer Chunder Manikkya v. Raj Coo- 
OTO) NoloUep Chunder Dib Burmono (2), 
the Judges say, “We further observe 
that for our Courts to entertain the 
Plaintiff’s suit and deolare him Jubraj, 
would, if operative at all, have the eflfect 
of annulling the Maharaja’s appointment 
of liis own son as Jubraj; but this ap¬ 
pointment was an act of sovereignty 
performed by the Maharaja in his own 
leri*itory, and, as such, it clearly cannot 
be questioned or set .aside by the Courts 
of British India Under tiie circiim 
stances we do not think fliat this claim 
could be entertained by our Courts.” 

As has alre.ady been pointed'out, the 
real object of this suit is to set aside 
the appointment by the present Raja of 
the Defendant, hIS' son, as Jubraj and 
successor, and the question here is practi¬ 
cally the same as that which was dealt 
with in tlje ctiso last cltid. The passage 
quoted applies to the present c.tse and 
we adopt it. 

For these reasons the appeal must fail. 

Apart however from this, therd are 
other difficulties in the path of the Ap¬ 
pellant. It-is contended for the Res¬ 
pondent that no such declaration as is 
asked for can properly bb made uijder 
sec. 42 of the Specific Relief Act. The 
Plaintiff has no present interest; be may 
never have any interest in the Raj or 
the property. F.ven assuming the ap¬ 
pointment of the Defendant as Jubraj to 

(2) T T., R. <> Cal 536 (1883). 


(1) 12 M. I. A. 523 (1869). 
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be Invalid, tbe Plaintiff’s interest In the 
Raj and In the sohadiilocl property' is 
contingent upon his surviving the pre¬ 
sent Raja; and, it has nob been serious¬ 
ly pressed that he is entitled to the 
affirmative portion of the declaration 
s)ught. But it la contended that he is 
entitled to the negative portion, namely, 
that the Defendant has no right of buc- 
cession to the scheduled property. If 
the view expressed above that the Court 
has no jurisdiction to go into the ques¬ 
tion of the succession to the Rij be 
sound, it is scarcely necessary to discuss 
this point. In our opinion a person 
cannot sue for a declaration of his ri^hb 
unless be has an existing right, and a 
mere contingent right wliich miy never 
ilpen into an actual existing right is not 
sufficient to ground an action for such a 
declaration. As regards that part of the 
declaration that, " the Defendant has no 
right of succession thereto,” the Plain¬ 
tiff’s case Is that the Defendant is illegi¬ 
timate, and so could not be properly 
appoluted Jubraj. We do not think 
that a declaration, dependent upon such 
an issue ought to be now ra&de at the 
instance of the Plaintiff who, should ho 
die durlug the life of the present Raja, 
could gain no advantage, even if the 
issue were decided in his favour : and, 
in the exercise of the judicial discretion 
which is vested in the Court under the 
seotlou, we should not be disposed to 
make any such declaration : nor do we 
tiiihlr that such a declaration can pro¬ 
perly be made In the absence of the Raja, 
who is deeply interested in the question. 
Bub this quesiiuu really becomes im¬ 
material In view of the opinion expressed 
ftbove upon the question of jurisdiction. 


Tbe appeal is dismissed with oosts. , 

Rampini, J. —I Bgxee. 

Brett, J.-—I agree. • * 

Mitra, J.—I agree with the learned 
Chief Justice. «. 

Doss, J.—The^j pbints jn oon roversy 
between the p.artles are chiefly questions 
of law of. unusual Importance, and some¬ 
what difficult to solve,' but the facts 
which raise them are few ;vnd undisputed, 
and they lie in a narrow oompass. 

Chakla Koshauabad lying on, the east¬ 
ern border of Eastern Bengul and com¬ 
prising an area of 589 square iffiles la 
h/Bld by the Raja*of Hill Tipperah as 
an ordinary' zemlndari ‘ under British 
Government, paying a certalfi amount 
of revenue fixed the time of tbe Per¬ 
manent Settlement of Bengal. (See Alt- 
chibon’s Treaties, El. 1876, Vol I, p. 108 ; 
Hunter’s Statistical Account, Vol. VII, 
460). The Raja also owns a residontal 
Louse in the suburbs of Calcutta. 

The Raj family of Hill Tipperah is 
governed by Hindu law, except In so far 
as that law, as regards inheritance,'Is 
modified by tbe kulachar or family cus¬ 
tom, untiet which' the” reigning Raja 
nominates and appoints from am'ong the 
legitimate members of hU fkmily hia two 
next successors,, the first being styled 
Jubraj, and the secqod Bara I'hakur. 

In accordance with this, custom Maha¬ 
raja. Bir Chandra Deb Burmaa itrTihe 
year 1870 appointed bis eldest sou Eadha 
Eisbore Deb Barman as Jubraj and in 
the year 1878 his second son, the Plain¬ 
tiff, as Bara Thakur. 

On the death of Maharaja Bir Chundra 
Deb Barman, Rad he. Eisbore Deb Bur- 
man, the Jubraj, became the Raja, and 
he on the 8th February 1899, under 
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Bubakari of^ tbaUdate, appointed the De- 
fendar^t Birendra KIshore^Deb Burraan 
as Jubraj Thereupon the presenB Flain- 
tiff*8ubfnitted a metuorlal to the Govern- 
meut of India, olalmiug that the nomi¬ 
nation 5f Defendant as Jubraj was Illegal, 
and that he^himself i^ould be promoted to 
frhat rank. This memorial ^t'a8 rejected 
by Government and ^ its orJer was com¬ 
municated'te the present Raja on the 
8 th Decerabej-1902. 

On the 9oh March 1904, PlaintiflF 
broughli the present siil*-, alleging that 
the Defendant is not the legitimate son 
of the R'tj'a and submitting that tlie 
appointment of the* Defendant as Jubraj 
(a fact which’he denied) if made, is in¬ 
valid, and asked for a declaration that 
according to the or custom of 

this' Raj family, and 1)^ virtue o/ his 

appointment as Baih Thakur, Piaintifl 

■» 

‘is entiiled to the succession to tlui selie 
duleti properties (rhese being properties 
situated’in British IndTh and referred to 
above) from and after the demise of the 
Raja, and that the Defendant lias no 
right of succession thereto. 

On the 2l8t of June 1904 (i.e., more 
than three months after the institution 
of thlJ suit), the government of India 
graslted a sdncd to t,he present Raji with 

I 

the object, as therein stated, of removing 
all doubts as to the rule of succession 
to the chiefsbip of the State of Hill 
Tipfterah, and the own rship of the zemin- 
darles and the other property in British 
India, appertaining thereto, and declaring, 
mt«>’ ftlia. " That tlie Chief of the said 
State for the time being, may, frpm time lo 
time, and any time, nominate and consti¬ 
tute, any male meryber ot the s.ald family, 
descended through ms1«s from him, or 


any male ancestor of bis, to be his Jubraj 
or successor to the said obiefship.” 

Upon receipt of this smad, the Raja, 
on the 22nd July 1904, oondrmed the 
appointment of Defendant as Jubraj, » e., 
as bis successor. The Court below has 
held that as the scheduled properties, 
even if situated in British India, form 
the public property of a foreign sover¬ 
eign, the Courts in British India have 
no jurisdiction to entertain this suit. It 
has further held that the suit cannot 
proceed in the abseiioe of the Raja, and 
that the Plaintiff is not entitled to a 
declaration of the nature he has asked 
for. It has accordingly dismissed the 
present suit without trying the other 
issues raised in the case. 

From this judgment the Plaintiff has 
appealed 

ft has not been disputed by t'le learned 
vakil for tlio Respudent thak the Muni¬ 
cipal Courts have jurisdic'ion to enter¬ 
tain a suit in regard to land situated 
In British India, even if it be owned by 
a foreign sovereign, as the property of 
the State of which he is the sovereign. 
The law on tl)is point is too firmly 
settled ’to be questioned now. See The 
Ch'nkieh (3); Hall’s lateruatlonal Law, 
5'^h Ml, p 171 and the authorities cited 
therein, Bar’s Private International Law 
frani^lated by Gillespie (2nd Ed.), pp, 910 
and 1113 

But it has been contended that, even 
supposing that the Municipal Courts have 
jurisdiction in a case of this kind, yet 
when the question is one of succession 
to the property on the demise of tlie 
owner, such owner being a foreigu sover- 

(3) L. R 4 Ad and Eco. 59 at p. 97 
(I873j. 
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eign, the law which the Courts'' must 
administer and give efiFect to, in order to 
determine who the next successor is, 
is the foreign law (the law regulating 
succession to the chiefship of the foreign 
state), qwi foreign law. I confess I feel 
some difficulty in following this argu¬ 
ment. When the question relates to 
title to immoveable property (and suc¬ 
cession is only a mode of acquiring title) 
the only law which the Municipal Courts 
can administer is tito Ifx situs, and in 
all the decided cases relating to succes¬ 
sion to Chakla Roshanabad ever since 
1809, the Courts in British India (if I 
have been able to rightly apprehend the 
judgment of the Privy Council in Ntei 
Kisto Deb Butman v. Beer Chanha 
Thakoor {\), have invariably administered 
tlie personal law of the Ilindns modified 
l)y kulathir or custom of the Rij family 
of Hill Tipperah, just as in the case of 
other impartible zemlndaries situated in 
Btiiish India (similarly governed in 
matters of succession by local or family 
custom), not as a law of the foreign State 
but as a'branch of the laws in British 
India, albeit that custom derived its force 
and validity as such law by virtue of 
judicial authentication. But even as¬ 
suming that thls^contention is correct, it 
does not help the Respondent in this 
case, because it does not follow from it 
that in a case of disputed succession, the 
Municipal Courts are not to administer 
the law and detcraiir.o who has the pre¬ 
ferential right to succeed, according to 
that law, but moioly to register the 
decree, so to speak, of the foreign sover¬ 
eign, however opposed to such law in 
any individual case the decree might be ; 

(1) 12 M. I. A. 528 (I860). 


and indeed noth'ng s^ort-cf this, as It 
seems to me, would meet the exif^enoies 
of tin's contention. T15e appointment of 
the Defendant as Jiibraj by the reigning 
Raja cannot be placed on a higher foot¬ 
ing than a decree by him to that effect, 
for if it be regarded as an Act of State 
exercised by the Rajs, its operation can¬ 
not be ext-e'nded beyond the limit's of 
Hill Tipperah, 

It has next been contended that by 
reason of the rejection by Government 
of the memorial of the Pfaintiff and the 

I 

grant of the sanad after suit, pre8orlb,lug 
tlie mode of future suocessiou to the 

• r 

chiefship of tlia State and the owner¬ 
ship of the zemindaries and the other 
property In British India, the Courts in 
Britisli India are precluded from adjudi¬ 
cating the validity ,oi o'lierwiso of ihe 
appoinimont of Defendant as Jnbr.ij or 
lather as tlie next succtssor lo the owner- 
ship of tlie zeminderies or other property 
in British India, as well in a properly 
framed suit asking for appropriate con¬ 
sequential relief to which the Plaintiff 
might otherwise be legitimately entitled, 
e.g., in a suit in ejectmen'', as in a suit 
for a mere declaratory decree. 

V 

To my mind, this contenfipii raises a 
serious question of oonstilui ional law, 
namely, wliether the S ate, in the exer¬ 
cise of its executive fiiViotions, can settle 
a question of disputed succession to land 
forming part of Its territory, and there¬ 
by oust tlie Municipal Courts of their 
jurisdiction to decide it, without en¬ 
croaching upon its legislative functions, 
or derogating frcm'its legislative powers. 

But as the determination of this ques¬ 
tion Is not absolutely essential to the 
decision of this case, I abstain from 
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discussing, or expuessing any opfhlon on 
U. I rfsb my judgment lif the present 
case on the sole ||round thatf regard 
being; had to its nature, Plaintiff Is not 
entitled to the declaration asked for 
The deblaration a^ked for in thfs case 
is divisible into two’ps^ts. In the Bret 
part, the Plaintiff asks for an affirmative 
declaration that he is entitled to the 
succession to Ihe scheduled properties 
after the deaj^h* of the Raja. In other 
words he asks for a declaration, not of an 
existing rjght but of a spes successionts, 
the ohanc$ or possibility of acquiring a 
right in futur^. Courts will not grant 
such a declaration. See Kafhama Nnt- 
ehiar v Dordsinga Tevc.'i (4), MussK 
Pranputtie Koer v. L dla Fdtteh Baha¬ 
dur (5). , I 

* In the second parr, the Plaintiff asks 
for a negative declaration that the De- 
^A!ndant hae no riglrt of succession to the 
scheduled properties, and that by reason 
of his illegitimacy. Lair? of opinion that 
besides the reason stated above, there are 
grave objections to the Court granting 
such a declaration either. 

In this view it is unnecessary to dis¬ 
cuss the other point fcakan on behalf of 
the Respondent that the Rtja of Ulll 
TIppeyah is’ at any rate a proper, if not 
a necessary, party to |he present suit 
and that it Ought to fall’on that account. 

For the foregoing rpasons I am of opl- 
nioo .that ^he appeal should bo dismiwd. 
N. G. Appeal dismissed. 

|4) L. B. 2 I. A. 169 (1875).. 

4 (6) 8 Seveetre 277 ; 2 Hay 608 (1863) 


CCIVII^ APPELLATE JORISDICTION ] 

Appeal from Oriqinal Decree 
No. 35 OF 1906. 

Caspbrsz, J. Erishnendra Nath 

CoxB, J. SARKAR^ud others, 

1908. I Defendants, AppellantB, 
Heard, 11, 12 v. 

and 13, May. Debbnora Nath 
J udgment, Sareab, Plaintiff, 

13, May.j Respondent. 

Family airangement-^ — Consideration — 
Hindu Law—Agreement amongst co-parceners 
not to partition, to what extent binding. 

Persons jointly entitled to lands may, 
as amongst themselves, come to an agree¬ 
ment as to the manner in which they will 
mutually enjoy the property, and an agree¬ 
ment between the members of a Hindu 
family not to come to partition may be 
binding on the immediate parties thereto. 

Ram Dhone Ghosk v. Andnd Chunobr 
Ghose (4) followed. 

Sri Mohan Thakdb v, W. 0. MaoGrb- 
00 It (2) distinguished, 

A family arrangement may be such as 
the Cow I will uphold although thei e are 
no rights^ in‘ dispute, and if sufficient 
motive for the arrangement is ptwed, the 
Court will not consider thi quantum of 

A 

the consideration too nicely' 

» 

Williams v. Williams (6) followed. 

Whete in return for binding themselves 
not to sue for partition, the parties ob¬ 
tained a right to take advances from 
family funds in excess of what might be 
due to them at the time, and also obtained 
a right to pi'e-empt any share which the 

(2) I. L. R. 28 Cal. 769 (1901). 

(4) 2 Hyde 97 (1064). 

(6) L R Ch. App. Vol. II, 294 (18«6-7). 

100 
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oth*r members of the family might wish 
to sell, 

Held— That the arrangem-nt was for 
consideration. 

This was an appeal preferred on the 
7th of February 1906, against the decree 
of Babu Chandra Nath Ghose, Subor¬ 
dinate Judge of Zillah Pubna and Bogra, 
dated the 6 th September 1905. 

The material facts will appear from 
the judgment of Caspersz, J. 

Bahus Harendra Narayan Mitter and 
Preo Sankar Mozumdar for the Appel¬ 
lants. 

Babus Tara Kishore Chowdhury and 
Debendra Nath Bagchi for the Res¬ 
pondent. 

The Judgment of the Court was as 
follows ;— 

Cabperse, J.—This is an appeal in a 
suit for partition. The Plaintiff Is the 
brother’s son of the Defendants. The 
property was derived from Biswa Nath 
Sarkar, grandfather of the Plaintiff and 
father of the Defendants.* Biswa Nath 
exeouted three Wills. Plaintiff’s father 
Brojendra Nath Slrkar exeouted one Will. 
The parties to this litigation executed 
an ekramamah on the 26th Falgoop 1.301, 
B. S. This appeal la primarily concerned 
with the legal effect of these several 
documents. 

The Subordinate Judge has given the 
Plaintiff a decree for partition; and in 
his decision, on the llth and 14th issues 
framed in the suit giving rise to the 
present appeal, he has referred to his 
judgment In another suit, between the 
parties, In which the uncles sued their 
nephew to recover Rs. 2,225 being one- 
fourth share, after certain deductions, on 


account of certain expenses Xnourred by 
the uncles. The two suits were tried 
together, and two judgments were passed 
on one and the same day, vis , the Gth 
September 1905. The suit of the uncles 
has been decreed In part, and there is 
no appeal from thatMecree. ' 

The contentions raised on behalf of 
the uncles, Defendants, in the present 
appeal are these ; first, that having re¬ 
gard to the three Wilis oV Biswa Nath 
Slrkar, as also to the Will of Brojendra 
Nath Slrkar, the Plaintiff (nephew of the 
Defendants) cannot malntalp kn action 
for partition, and that, at any rate, no 
action can He in view of the ekramamah, 
dated 26th Falgoou 1301, B. S.; secondly, 
that the expenses^ incurred by the 
Defendants in erettllng certain ijmnli, 
honbep, and repairing certain ijmzli pro¬ 
perties, and effeoHug certain ,'mprovfi- 
monts, should be borne by the Plaintiff 
to ihe extent of his share, and t|>a,t there 
should be a direction to the Commis¬ 
sioner to take Itjto account such amounts 
and Improvements, and, thirdly, that 
certain shivatter lands ought not to be 
brought within the scope of the parti¬ 
tion, inasmuch as the second Defendant 
Jogendra held them , as a jotedar In his 
own right. 

With regard to the 6rst contention. 
It is necessary to vonstrue the three 
Wills of Biswa Nath Sirkar; but we need 
not burden this judgment with any^de- 
falled examination of the various clauses, 
because the whole matter came before 
this Court and subsequently went ‘up to 
their Lordships of the Judicial Committee 
In the case of Raikishori Dassi v. 
Debendra Nath Siihir (\). At page 414 

(1) I. L. R. 15 Cal. 409 (1887), 
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of (he report, (lie •judgment of this 
•Court, do far as it relates to the {natter 
now in controvers}^, was set forth. The 
judgment of Tottenham and Field, JJ., 
also apjjears on pages 39 to of the 
paper-book. In thS opinion of the learned 
Judges, the* provlsioii in the Will, that 
the descendants of the testator “shall 
nob be able to break "do w(j ftie common 
cutchery and Itrjng the same into their 
own possessi’dii,” ie a restriction upon 
partition the right to which, according to 
the law •administered in these provinces, 
must be rkgapded as an essential element 
of ow'nership, and that, therefore " that 
restriction was void,” and so the provi¬ 
sions In the Will to that extent could 
rot be given eflFect to. This decision was 
.upheld on appeal bjr’ the Judicial Com¬ 
mittee. The same remarks will htive 
application to the Will of the Plaiiililf’s 
lather.; .that Will, also, cannot stand in 
the way of a partition of the joint family 
property. We have no hesitation in 
deciding the fifth issue in favour of the 
Plaintiff in the way that the Subordinate 
Judge has decided it. 

But the real dilFicully in the way of a 
partition is the rkrarnamah, dated 26th 
Falgun 1301. 

The Subordinate ^udge has held that 
the (harnamak does,'* not operate to 
preclude the Plaintiff from suing for 
partition ; he ‘relies on the case of Sri 
Mohan Thakur v. W, 0. MatQitgor{^\ 
in which the learned Judges followed the 
earlier case of Badhanath Muke^jee v. 
Tarrucknath Mukeijee (3), and he also 
relied on the provisions of sec. 28 of the 
Indian Contract Act. In the opinion 

(2) 1. L. R. 28 Cal. 768 (1901). 

(3) 3 C. W. N 126 (1875). 


of the Subordinate Judge, there was not 
sufficient comsideration for the parties 
to enter into the agreement embodied in 
the ekrarnam ih which prescribes certain 
rules for the management, of the joint 
estate. 

The first clause of the agreement re¬ 
cites that, “in accordance with the Wills 
of the late Biswa Nath Sirkar and the 
late Brojendra Nath Sirkar, respectively. 
It is our duly to maintain the joint 
character of our estate and to keep up 
the deb sheba and the athiti ihtba estab¬ 
lished and set up by them, and the rites 
and ceremonies observed by them as well 
as other rights and ceremonies. Accord¬ 
ing to the Wills executed by them, we 
have so long been entitled to all the 
properties left liy them by living in joint 
mo8». Of late. It being inconvenient 
to continue joint in mess, on account of 
domestic quarrels, we make the follow¬ 
ing rules with respect to the enjoyment 
of the profits of the aforesaid joint 
estate.” 

The 9th clause provides that “the 
realisation of rents, (fee., from the tenants 
of joint ^ estate,* will be made jointly 
under the supervision of the manager of 
the joint estate. None oT us shall be 
able to realise the rents, etc., 
rately,” 

The llth oljiuse says that—“If any 
one of the ■ co-sharers has to perform 
annajnaean and marriage, etc., ceremo¬ 
nies and other obligations that cannot 
be further deferred, he would be able to 
take an advance, from the joint funds 
(till) a sum not exceeding Rs. 200, on 
account of annaprasan, etc., ceremonies 
and a sum not exceeding Rs. 1,000 on 
ccount of marriage, etc., ceremonies. 



796 


rHB CALCUTTA WBKKLY NOTES 


(VoL. xii 


Krisbnendua Nath Sabrak v. Dbbendba Nath Sarkab. 


Afterwards, on adjustment of accounts 
at the close of the year, he shall get 
the residue of his profits after deducting 
the said amouQt. If, for any reason, It 
be not paid up in full within a year, it 
will have to be taken gradually. But 
that amount is not to be deducted from 
the monthly allowance of Rs. 75.” 

The 15th clause goes on to say that— 
“ we shall not be able to get the joint 
immoveable properties partitioned in 
several shares except enjoying the profits 
of the said properties in the manner 
mentioned above. And if any one of us, 
co-sharers, should let his share in the 
immoveable properties in putni settle¬ 
ment, or sell It, or make any other kind 
of permanent settlement to any third 
party except to any one of us, oo sharers, 
who may be willing to take it on pay¬ 
ment of the said amount of considera¬ 
tion as the general public would offer to 

pay" 

The 16th clause binds the parties to 
these rules, and provides that they will 
not be able to alter them except with 
the consent of all their successors. 

The learned vakil for the Defendants 
has called our attention to various author¬ 
ities beginning with the case of Ram 
Dhone Ohoie v. Anund Chunder (4). 
The general effect of the reported cases 
Is given at pages 657 ■'.nd 658 of the 
7th edition of Mr. Mayne’a Work on 
Hindu Law and Usage, (para. 486). The 
learned commentator there states—that 
" an agreement between the members 
of a Hindu family not to come to a 
partition might be binding upon them¬ 
selves." 

The learned vakil toi ii't Pl.d / ff 
(4) 2 Hyde 97 (1804). 


Respondent'has relied 00 " the case of 
Sri Moko.n v. MacGregor (2) 

The short question is whether we can 
follow the authority of Ram Dhone Ohost 
V. Anuhd Chunder Ghose (4). 

After the best consideration we have 
been able to give*" to this matter, we 
think that we ought to follow Ram Dhone 
Ghose V. Anund Chunder Ghose (4). 
There, the judgment of'Levlnge, J., was 
affirmed on appeal by Norman, C. J. 
The learned Chief Justice observes, at 
page 102 of the report, that the agree¬ 
ment then In question, which we may 
observe was an agreement on the same 
lines as the one between the parties to 
the present litigation, “ might be treated 
as an agreement binding the parties to 
It as to the manner in which they aro 
mutually to eujcy the joint property 
and that persons jointly entitled to lands, 
may, as amongst themselves, come to 
an agreement as to the manner in which 
they will mutually enjoy the property, 
and that such an agreement will be 
binding upon all the immediate parties 
thereto. To that extent, the agreement 
may operate, even if it contemplate a 
further objecbJ.o which the Court would 
not give effect, because the good part 
can be separated from the bad." In none 
of the subsequent cases to which we 

r 

have been referred, has this decision been 
either doubted or reversed. 

In Rajender Dutt v. Sham Chund 
Mittet (5), Mr Justice Wilson expressly 
stated (p. 117) that “In Ram Dhone 
Ghose V. Antmd Chunder Ghose (4), it 
was held that a contract similar to 

(2) I. T R. 2r Cal. 769 (1901). 

(4i 2 Hyde 97 (1864). 

(5) I. L. R. 6 Cal. 106 (188#) 
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the present was *bindiDg 'on* the parties 
to it. 

No doubt, in Sri fHohan Thakur v. 
W. 0. MacOregor (2), ihe Judges discus¬ 
sed a bjp(\thetica1 case (p. 786) ,and 
observed: "suppose Ihere was a cove¬ 
nant between ttfe partie^tbat they should 
remain joint for the full term of seven 
years for whlch^tbe manager w^s appoint¬ 
ed, is it not oorayetent to any one of 
the parties to wiflidraw from that cove¬ 
nant and to claim a portion ? Though 
it may be shid that’ it is competent to 
parties to ente*: into an agreement not 
to divide their joint properties for a 
limited period of time and not in perpe-' 
tiiity yet such an agreement must be 
for siifBcient consideration. See Radha- 
na<h Mjukejjfe v. Turi^vcknath Mukeijee 

(3) .” Then the Judges west on to find 
that there ras no consideration in that 
case for the agreement, though there was 
a good co’asideration for the appointment 
of MacGregor as manager. 

It will be observed that, the earlier 
cases, and specially the case of Ram 
Dhom Ghott v. Anund Chunder Ohose 

(4) , were not considered in Sit Mohan 
Thakur v. MacGregor (2), and we think 

that the agreement we ai^ now discus- 

« 

sing is altogether'different from the one 
there considered, The |(5artieB to that 
litigation appointed a Certain gentleman 
to be the man'ager ol their properties 
for seven years, and so far as we can 
see from their mutual'Stipulations, that 
appointment did not constitute any con- 
sideration for the agreement arrived at. 
On the other hand, the ekrarnatnah, the 

(2) I. L. R. 28 qal. 769 (1901). 

(3) 3 C. W. N. 126 (1875). 

(4) 2 Hyde 97 (1884)* 


principle "blauses of which we have 
quoted, does appear to us to be one with 
consideration on both sides; and in 
another view of the matter, it constitutes 
what is known to the English law as 
a family arrangement in which the 
quantum of consideration should not be 
too nicely scrutinised. 

In the 11th clause of the agreement, 
there is a provision for advances of 
money to any one of the co-sharers, 
and in the 15th clause there is a provi¬ 
sion for pre-emption ] and the general 
effect of the ekrarnamah appears to ns 
to remove it from the category of merely 
voluntary agreements. The parties were 
quarrelling, and made an arrangement 
to their mutual benefit as it seemed to 
them, and an arrangement of that sort 
ought not to be lightly disregarded. 

In Williams v. Williams (6), which is 
cited in the notes to the leading-case of 
Stapilion V. Stapilion (7) in the judg¬ 
ment of Lord Chelmsford, L. C., we find 
the following passage : —“ If, therefore, 
there bad been no consideration for the 
Appellant’s promise to share the free¬ 
hold property with-bis brother, I should 
have been disposed to hold that he could 
not be bound by it. But ft appears to 
me that there is quite suffietent consi¬ 
deration to prevent its being a mere 
voluntary agreement and that the Court 
will not be disposed to scan with much 
nicety the amount of the consideration 
(p. 300). The judgment of Turner, L. J., 
(p. 304) carries the matter even further: 

" It was strongly argued for the Appel¬ 
lant that this case does not fall within 
the range of those authorities, that those 

(6) L. R. Ch. App. Vol. II, 294 (1866-7). 

(7) 1 W. & T. Leading Cas. 223 (1730)’. 
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cases extend no furtlier than, to arrange¬ 
ments for the settlement of doubtful or 
disputed righfs, but this, I think, is a 
very short-sighted view of the cases as 
to family arrangements. They extend, 
as I apprehend, much further than is 
contended for on the part of the Ap 
pellant, and apply, as I conceive, not 
merely to cases In which arrangements 
are made between mtmbers of a family 
for the preservation of Its peace but to 
cases in which arrangements are made 
between them for the preservation of Its 
property. The resettlement of family 
estates, upon an arrangement between 
the father and the eldest son on his 
attaining twenty one may well be con¬ 
sidered as a branch of their cases and 
certainly this Court does not in such 
cases itiquire into the (junjitum of con¬ 
sideration.” WtlUam& V. Williams (G) is 
an authority entitled to the greatest res¬ 
pect and regard being had to the un¬ 
qualified rule laid down in Eamdhone 
Ohose V. Anund Chundei Ghose (4), we 
think that the ekrainamah embodying, 
as it did, ample consideration for the 
agreement arrived at, does bar the Plain¬ 
tiff’s suit for partition. “ 

The learned vakil for the Plaintiff has 
cited sec. 23 of the Contract Act Instead 

c. 

of sec. 28 upon which the Subordinate 
Judge placed reliance. Sec. 23 is to 
the effect that the^ consideration or 
object of an agreement is lawful unless 
it is forbidden by law, or is of such a 
nature that, if permitted, it would 
defeat the provisions of any law. 

Can it be said that an agreement not 
to partition during the life-time of the 

(4) 2 Hyde 97 (1864). 

(6) L. R. Ch. A})]). Vol. II, 294 (1866-7). 


Naib Sarear. 

parries to It, ori until they mutually 
agree to set aside that agreement, is 
contrary to the provisions of Hindu Law 1 
We think not. No doubt, on the oases 
cited, if the agreement had been one 
preventing the partition in perpetuity, it 
would have Infi^’inged the inherent right 
of eveiy co-parcentr to apply for a parti¬ 
tion of the joint state ; but here there 
was. no such perpetual arrangement 
and, apart from any, question whether 
the restriction would bind olher persons, 
there is ample authority , for holding 
that it does bind the actual parties who 
arrived at that arrangerhent in oheir own 
Interests There is, therefore, no force 
in the contention of'the learned vakil 
based on sec. 23 of the Contvact Act. 

In these view'c, it becomes unnecessary 
to consider the other questions raised 
In this appeal'. The appeal must bo 
allowed and the Plaintiff’s suit dismlJtsed 
with costs in both Courts. 

'“'CoXE, J.—r agree that the ekrarnarnah 
of the 26th Falgun 1301 precludes the 
Plaintiff from suing for partition in this 
case. 

The Plaiutiff and the Defendants In 
this case entered into a formal contract 
that they would enjoy their' joint pro¬ 
perly in a certain way and would not sue 
for partition. If the Plaintiff desires the 
Court to hold th«t this contract is not 
binding upon him, it- is Incumbent, I 
think, on him to show that iF comes 
under some specific provisions of the 
Contract Act Invalidating contracts, It 
is Attacked under the Contraett Act on 
two grounds ; firstly, on the ground that 
it defeats the provision of Hindu Law, 
and, secondly, on the ground that it was 
made without consideration. 
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As to the first gK>unfi* ih Is. said that 
it is an iiiberhiit right of every co-parce¬ 
ner under Hindu law to» claim a separa¬ 
tion of his share and that that fight is 
defeated by a contract of this nature. 

In the words of Phear, J., in Radhanath 

• - 

MuJceijee V. Taniecknatk i^ko}ee(3) “it 
is not competent for the owners of pro¬ 
perly in this country by any.arrang^ment 

made in their own discretion to alter 1:he 

♦ 

ordinary incidentb of .property which 
they possess ; for instance, in this parti 
oular case, to nay that.the joint property 
shall remain tuo joint property of the 
joint family in perpetuity but shall not 
possess the incident which the law of 
the country attaches to properly in such 
condition namely that ever^ independent 
parcener is entitled at any «tlme to have 
his share divided off from the rest.” 

a 

Now, if the^|)artie8 lo this case were 
purchasers,from tiie parties to llie co''.- 
tract or their heirs, no doubt under the 
provisions of sec. 11 of the I ransfer oT 
Properly Act, 1882 and sec. 125 of the 
Indian Snccossiou Act, 1865, the con¬ 
tract would not bo binding upon them. 
But when the parties before the Court 
are themselves the C''ntraotlng parties, 

I do not see how any provision of Hindu 
law is defeated ’by the contract. The 
parties can surely bind themselves perium- 
ally not to sue for partition. To quote 
again from Phear, J., " no- doubt any one 
member ”6f the family, and therefore all 
might for sufficient consjderations bind 
themselves to forego their rights for a 
specified tltne and definite purposes by''a 
contract which could be enfqrced against 
them personally.” If then such a con¬ 
tract for a specified timq does not offend 

( 3 ) 3 n. w. N. 126 ( 1875 J, 


against Hin(fu law, I do not see how 
a contract under which the oontraotor 
bound himself personally not to sue for 
partition at any time could be said to 
defeat the provision of that law. 

The second ground on which the con¬ 
tract is attacked Is the want of considera¬ 
tion. As to that, it is laid down In 
Wtllinvis V. Williams (6) which, my 
learned brother has quoted “ that a family 
arrangement may he such as the Court 
will uphold although there are no rights 
In dispute ; and if sufficient motive for 
tiie arrangement is proved, the Court 
will not consider the quintuvi of the 
consideration.” In stich cases the Court 
will not weigh too nicely the amount of 
consideration for the contract. In this 
case, I consider that there is a certain 
amount of consideration. The Plaintiff, 
In return for binding bimself not to sue 
for partition, obtained a riglit to adv.-Mices 
from family funds in excess of what may 
have been due to him at the time ; and 
be also obtained a right to pre-empt any 
sbaie which the otfier members of the 
family might wish to sell. This consi¬ 
deration, howeve* s.-aall. Is sufficient, I 
think, to validate the contract. 

I agree that the appeal should be 
decreed and the Plaintiff’s suif dismissed 
with costs • 

N. G. Appeal allowed. 

16 ) I.. It Cli. App. Vul. II, 294 (1866-7). 
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Apfbal fbov Appellate Peoree 
No. 1870 OF 1906. 

Maclean, C. J. 1 Upbndba Nath Sahu 
Doss, J. and ore.. Plaintiffs, 

1908. Appellants, 


Hoard, 22 and 
23, April. 
Judgment, 

23, April.. 


V. 

Hari Das Mokherjee 
and anr.. Defendants, 
Respondents. 


'The Defendant No. 1 gob a decree 
agalrsb Defendant No. 2 In the Court of 
the Munrlf of Ranagbab. 

In |txeoutlon of that decree he gob' at* 
taobed a decree for money .obtained by 
Defendant No. 2 against third parties In 
the Court of the Subordinate Judge, 
second Court, ^llpur. 

The -attachment was effected, under 
sec. 27?, Civil Procedure Code. 


CivU Procedure Code {Act XIV of 1882), 
tee. S10A—Decree attacJied hy two persons — 
Sale by one attaching a'editor—Deposit to 
set aside sale—Title to deposit. 

Defendant No. 1 obtained two decrees 
against Defendant No., 2 ; Plaintifs oho 
obtained a decree against Defendant No. 2 
who had obtained a decsee against a third 
person; Defendant No. 1 attached that 
dectee and was substituted for Defendant 
No. 2 on the 16th.July 1904 Plaintive 
also attached (hat decree and were sub¬ 
stituted in place of Defendant No. 2 on 
the ISth November 1904 Then at the In- 
stance of Defendant No. 1 {in execution 
of the attached decree) properties were sold 
and the sale '•was set aside by a deposit 
under sec. SlOA, C. P. G., 

Held— That upon the te*ms of sec. SlOA, 
C. P. C, both Plantifs and Defendant 
No. 1 were entitled to the money deposted. 

This was an appeal preferred on the 
12^h of November 1906, against tlie 
decree of Babu Annoda Prosad Bagcbl, 
Additional Subordinate'Judge, 2od Court 
of Zillah 24 Pergunnahs, dated the 26th 
of July 1906, affirming the decree of 
Baba Punkoja Kumar Chat ter jeo, Munslf, 
3td Court at Alipur, dated the 28th of 
February 1906. 

The facts of the case appear from the 
following portion of the judgment of the 
lower Appellate Court;— 


The Defendant No. 1' applied for exe¬ 
cution of the attachad decree in the 
Court of the second Subordinate Judge 
of Alipur. He was allowed to do so, and 
his name was substituted for that of the 
Defendant No. 2 on 16tli July 1J04. 

This execution case was numbered as 
No. 128 of 1904, Attachment of Im¬ 
moveable properties of judgment-debtors 
was effected In August 1904, and sale 
was 6xed fi?r 12 th September 1904. 

After repeated adjourameLts, sale was 
held on 28th March 190.'i, a.td this sale 
vyas set asida^nnder sec. 310A, the judg¬ 
ment-debtors depositing the decree debt, 
with compe isablou, ou 25th April 1905. 

The Plaintiff secured a decree under 
sec. 90 of the Transfer of Property Act 
against the Defendant No. 2 in the Court 
of the second Subordinate Judge of Ali¬ 
pur and in execution .thereof, he also 
applied for the atbaolimeat of the same 
decree obtained by Defbudant No. 2. 
He applied on, 18th November 1904. 
A-ud he appears to have beep allowed to 
execute this decree. His name was also 
substituted in place of Defendant No. 2, 
In the execution of the decree,obtained 
by Defendant No. 2 (No. 196 of 1904). 

After the judgment-debtors of Defend¬ 
ant No. 2 deposited the money due from 
them under see. 310A, the Plaintiff 
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REPORTS ( 5 « Index.) 


The following constitution of Etinches and distribu¬ 
tion of business’ amongst them liavo taken effect 
from let of July last^ ' ' 

Presidency Groufi and Privy Council Depart¬ 
ment.— Mr. Justice Coxe and Mr. Justice Doss. 

n • 

Raj.shahye Gaoyp.—Mr, Justice Stephen and >^r. 
Justice Holrawood. 

Patna Group. -Mr. Justice Mitra and Mr. Justice 
Bell. 

Burdwan Group.— Mr, Justice Casporsz and Mr. 
Justice Sbarfuddin. 

Criminal Business.— Mr, Justice Brett and Mr. 
Justice ilyves. 

Criminal Sessions —The Aotjng Chief Justice, 
Orioinal SiyE*.—A s B'efcTe. , 


The recent appointment of Mr. Ardul Rahim, 
M. A., Bar at-Law, as a Judge of the Madras High Court 
has given grett^ public satisfaction. Mr. Rahjm is 
a distinguished graduate of the Calcutta University. 
He is one of the few men at> the Bar who has not 
put forward all his talent and energy for attaining 
professional proeperity but has maintained tbe habit 
of a scholar and has made the study of Arabic and 
tbe Mabomedan law from Its fountain heads as his 
chief leisure hour occupation. From the early part 
of his career at the Bar, he has enjoyed a good 
practice before the Criminal and Revisloual Bench 
of the High Court. As a Presidency Magistrate, 
he won the golden opinion of tbe profession and tbe 
public as being an unbiassed and upright judge, and 


it was but natural that his popularity with the Polloe 
suffered in consequence In no inconsiderable degrea 
In private life he is always very simple and unassum¬ 
ing, But on the Magisterial Bench he was Invarijibly 
independent and always keen on doing justice. He 
is now in his prime of life and we can safely predict 
that he will prove an industrious, able and In every 
way a very successful Judge at Madras. We only 
regret that what has been a gain to Madras is a loss 
to us. 


A Divlsional Bench of the High Court of Bom- 
bay (Chandavarkar and Knight, JJ.) in an elaborate 
judgment in the case of In re Lachmidas Lolji, re- 
poVted at p. 184 of the April number of I. L R. 32 
Born,, dissents from the Calcutta Full Bench | 
case of Bequ Singh v. Empernr, I, L. R. 34 Cal. 551; | 
s 0 . 11 C, W. N, 5G8, The question before the 
Bombay High Court was whether tbe District Judge 
liad jurisdiction to pass an order under sec. 470, 
Cr. P. C, when the Subordinate Judge In a proceed¬ 
ing before whom the alleged offence was commit¬ 
ted refused to sanction prosecution of the alleged 
offender. Their Lordships Chandavarkar and Knight, 
JJ,, held that the District Judge had jurisdic¬ 
tion to pass such an order. Their Lordships dis¬ 
agreed with tlfe view of the Calcutta Full Beroh 
that the word “Court” In sec. 470, Cr. P. C, has 
a restricted moFalng and held that it has the game 
moaning’ which the word " Court ” has in sec. 195, 
Cr, P, C. At p, 180 of the report Chandavarkar, J., 
observes "sec. 470, els. 1 And 2, therefore, define the 
form, scope and nature of the complaint rnentioned 
in els. (h) and (c) of sec. 19.3. And the two clauses 
of the former section must be read with the two 
clauses of tb^e latter, when any question about a 
prosecutiop started upon the complaint of a Court 
arises.” 

If tuey must re bo head, it follows that the 
power under sec. 470 may be exeftlsed either by the 
Judge, who tried the case, at the trial of which the 
alleged offence was committed, or by the Judge to 
whom he is subordinate. And “ it having regard to 
the plain language of els, (6) and (r) of gee. 195, the 
latter can exercise the power under see. 470 though 
the trial of the case was not before him, why should 
tbe Legislature be held to have intended that a suc¬ 
cessor of the former Judge on the same complaint 
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shall not similarly exercise the same ppwer,” Sec. 
476, according to this view, merely prescribes the 
mode .'n which a Court is to prefer a complaint, as 
the ordinary mode of preferring a complaint may 
not be convenient to a Court of Justice. The deci¬ 
sion of the Calcutta Full Bench, it is said, did not 
fully consider the relation between secs. 195 and 
476, Cr. P. C, Referring to this, Chandavarkar, J., 
pointed out that there Is a close relation between 
the two sections "CIs. (6) and (c) of sec. 195 
empower a Court to initiate a prosecution of its own 
motion by means of Its own complaint. How tlrat 
complaint may be preferred is not stated in that 
section, but It is stated in sec, 476, ol. 1, because 
cl. {2) of this section says that the proceedings adopt¬ 
ed by a Court under cl. 1 shall be treated as being 
in the nature of a complaint. 

As TO THE nEASONINQ OF THE CALCUTTA HtOH 
Court that the powers exercisable under sec. 476 
are summary and must be exercised at or immediate¬ 
ly after the close of the trial of a case, Mr. Justice 
Chandavarkar observes “ with great respect we fail 
to 6nd anything in the language of sec. 476 which 
makes it incumbent upon a Court acting under' it 
to exercise the power within any period or at any 
particular time. Such a construction necessitates the 
importing into the section of words which are not 
there; and for which there is no necessary implica¬ 
tion from the language used by the Legislature 
Another ground of the Full Bench is that "if months 
after trial ” of a case before a Court that Court 
may act under sec. 476 It is difficult to appreciate 
the necessity of see. 195. "The necessity,” accord¬ 
ing to the Bombay High Court, “ is this. An offence 
may be committed in the course of a trial before 
a judge, and no one may know anything about it. 
It may be discovered long after the trial has ended, 
the judge or his successor may come to know of it 
in the course of some other trial or in some other 
way. No private party may think It worth his 
while then to apply for a sanction to prosecute ; and 
yet In the interests of public justice it may become 
necessary that there should be a prosecution. In 
such cases sec. 476, as distinguished from sec. 195, 
becomes useful.” 

We need NOT MAKE FURTHER QUOTATIONS FROM 
the judgment of their Lofdships of the Bombay 
High Court. Suffioe It to say that the judgment is a 
powerful criticism of the reasonings on which the 
decision in the Full Bench case of Begu Singh v. 
The Emperor Is based and is In agreement with the 
views of the learned Judges of the Calcutta High 
Court (RampinI and Gupta, JJ,), who made the re¬ 
ference to the Full Bench. 

It is NOTICEABLE, HOWEVER, THAT THIS CRITICISM 
Is based almost wb(^ upon the language of certain 


sections of the Crira.inal Procedure Code. There 
can ibe no doubt that ordinarily the plain meaning 
of the provisions of the Code should be given effect 
to. Irrespective of ad considerations as to whether 
such a coutse Is likely to further the ends of jus¬ 
tice or otherwise. Judging however from the differ¬ 
ence of opinion that has arisen as to the interpreta¬ 
tion of sec. 476 of the Code of Criminal Procedure 
as evidenced by the two cases above cited as also 
the recent Madras nase, In ri Pahimatullah Saheb, 
17 M. L. J. 584 (wherp the majority seems to approve 
of the Calcutta di oislon), he is clear that the " plain 
meaning of that section is not easily discernible, 
and under the clrumstanoes it is permissible to con¬ 
sider whether the one or the other view of the sec¬ 
tion is more in consonance with accepted ideas of 
fairness and justice. 

Now IT 13 TO BE OB.3EpVED TH/^T WHEN A CoURT OF 
Justice seta the criminal law , in motion against a 
person under sec. 476, C Cr. P., such person Is 
necessarily precluded from prosecuting any one for 
Instituting a false charge, should the charge turn 
out to bo a groundless (me, or seeking his remedy 
In a civil action. He Is thus deprived of a valuable 
safe guard against the reckless and unwarrantable 
institution of orlmlt/al prosecutions. 


In .such CIRCUMSTANCES, IT ‘DOES NOT SEEM TO BE 
unreasonable to insist that the p/ivfer of Instituting 
prosecutious under sec. 476, Code of Criminal Pro¬ 
cedure should 'bi- 'sstricted to the judge who has 
tried the case In the course of which the offence 
appears to havp been committed or has been brought 
to his notice and has thus had an opportunity of 
satisfying himself by personal observation as to the 
propriety of instituting proceedings. To take an 
Instance, a successor of |;he trying judge or the 
judge sitting in appeal’ from him is evidently not 
In a position to order the proseoiitlon for perjury of 
a witness who may have lueposed. at the trial 
unless the whole caso is again threshed out before 
him. In this way the restriction of the power of 
ordering prosecution under sec. 476 of the Criminal 
Procedure Code to the trying judge has the effect 
of reducing to a minimum the ebat^aes of the im 
stitutllon of groundless prosecutious for which no 
one can be called to account In case the prosecution 
should fall. 

The absence of an appeal from an. order under 
sec. 476 points strongly towards the same oonclu- 
sions. We cannot therefore commit ourselves to the 
view propounded by the Bombay High Court, that 
seo. 476 merely “ prescribes the mode in which a 
Court is to prefer a complaint, as the ordinary mode 
of preferring a complaint may not be convenient to 
a Court of Justice,” It would be more In ooqro- 
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nance with the splrft of the law to hold tha9 the 
aeotloQ has in view the safeguarding of the ^rights 
of an accused person quite as’mivjh^s looking into 
the oonvenieqpei of judges. We ire far* from con¬ 
vinced that the relation between sec. 195 and sec. 
476, C, Cr. P, was ^ not fully* considered by the 
Calcutta Full Bentjh. It would rather appear that 
the otherwise well-reasoned judgment of Chanda- 
varkar, J., does not tiflte sufficiej^tly into aooouht the 
difference between the two seotions. The difference 
is this : In the case of a'proceed^ig undor sec. 195, 
C. Cr. P., there* is the applicant who holcis himseif 
out as responsible for starting a criminal prose¬ 
cution whilst a prosecutlnn, under 'sec, *476 is the 
result of a judicial proceeding initiated by the 
judge himself and for whidh no one can be held res¬ 
ponsible In the end. The decision of the Calcutta 
Full Bench seems to be based on broad considerations 
of justice and may be‘justified on that ground alone. 

- '* - - 

CRIMINAL CASES OF 1907. 

(Continued from p. dxxvti?) 

SeCDBITT to KEBt* THE PEACE ON CONVICTION — 
[Offencef\ Sec. 106 clearly requifts (i) an accusation 
of certain nffenies and (li) a ^bnviction of such 
offences. Hence where there .is neitlver accusation 
or eonviotion but a finding in the judgment it is 
difficult to leo how such finding by itself can sup¬ 
port an order undferthe section. The finding may 
be of facts which oen^titute an offence falling within 
the section, but) neverthelessT'che* aocu8ed*'mu8t 
be charged with, and convicted of, such offence 
before an order can be passed. It is riJmarkablo that 
most of the Calcutta decisions on the point have 
overlooked this view. Thus it has been held that 
on conviction under sec. 143, I. P. C., an order under 
sec. 106 is justifiable if there Is a finding of facts 
involving a breach of the peace or an evident Inten¬ 
tion of committing* thg same (9,6 Cal. 576: 27 Cal. 
9835 C. W. If? 250 : alidithe recent cases of Bepin 
V, Pranakul, 11* C. W. N. 176, and flolam v. Sukur, 
11 C. W. N. cciv), though In some cases the true 
view has been recognized (1 C.W. N. 186, 187: 25 
Gal. 628 : 3 Shome Cr. 33). Iti Kishore y. King- 
Empaor, 8C. W'>N. 517, curiously, both views were 
enunciated at the same time, viz., that a finding of 
criminal intimidation without a conviction therefor 
was not sufficient, but that a finding in glher cases 
was sufficient. '5he section, however, does not? draw 
any distinction .between criminal Intimidation and 
the other offences mentioned therein, so far as 
the necessity of an acouaatien and conviction is 
concerned. The very recent ^oase of Kaj Narain 
V. Bhagabat, 35 Cal, 315, does not refer to find¬ 
ings as sufficient, but the same Bench held In 
Chandra v. Emperor, 7 C. L. J. 172, that a finding 
of force being employed or that there were armed 
men present would support an order. In Btpin v, 


Pranakul, 11 C. W. N. 176, It was held that where 
the evidence showed an armed assembly and an 
Intention* to take forcible possession which might 
lead to a breach of the peace, the order was right as 
falling within the words " assembling armed men, etc." 
These words are vague, what offence Is thereby 
Indicated 1 The expression is " assembling" not 
"assembly of.” The latter would point to the offen¬ 
ces under secs. 144, 148, I, P*. C. The former seems 
to point to the offences under see. 150, I. P. C. But 
the Courts have decided that a conviction under 
sec. 144,1. P. C. (5 G. W. N. 250) or even under sec, 
143, coupled with a finding that a number of armed 
men took forcible possession of a hut, justified the 
order (Bepinv. Pranakul, 11 C. W. N. 176). But the 
Madras High Court has not adopted the Calcutta 
view : see 26 Mad. IfiO ; 29 Mad 190,192, [Impro¬ 
per orders]. Where the order would prevent the exer¬ 
cise of one’s legal rights (Nanda v. Emperor, 11C. W. 
N. 1128), or ageresslon and encroachment by the 
opposite party (Nahar v. Empeior, 11 C. W. N. 840), 
It is bad, In the case of disputed title the other side 
should also be bound down under sec. 107 (Bepin 
v. Pranakul, 11 C. W. N. 176: but of. Bibte v. 
Umatul, 11 C. W, N, 121), 

Sec, 106 (3) —[Older by Appellate Court], An 
order under sec. 106 J3) cannot be made by an Appel¬ 
late Court unless the trying Magistrate is one of a 
class specified in cl. (/) (Muthiah v. Emperor, 29 
Mad 190, followed in Paramasiva v. Empeior, 30 
Mad. 18, and Emperor v, Momin] 35 Cal. 434, and, 
dubitante, in Dorasami v. 'Emperor, 30 Mad. 182). 

Security to keep the peace.— [ffeneraf Piinciples]. 
The preventive jurisdiction under sec. 107 must be 
exercised with caution.. If there Is a dispute as to a 
right, and the matter is not quite patent, tjce Magis¬ 
trate should ascertain the rights of the parties and 
the party in {he wrong should be bound down : bub 
if their rights are doubtful, both parties should be 
bound down (Dindayal v. Emperor, 34 Cal. 935: 
see also 6 All. 26, 29:19 W. li. Cr. ^7). [Wtor^- 
ful acf\. The landlord’s .party should not*alona be 
bound down in a dispute relating to the right of 
toll and anchorage for use by t’he opposite party 
of the foreshore of a river (34 Cal. 935). It Is unfair 
to bind down odly the tenants while the dispute with 
their landlord has not been settled and It is not estab¬ 
lished that the latter was In peaceful possession 
(Maigh v. Amhica, 5 C. 1/ J. 448). An order under 
sec. 107 may be passed if, on the facts before the 
Magistrate, one of two parties, who had applied for 
registration as proprietor, was out of pessession and 
was trying to get possession by unlawful means 
likely to cause a breach of the peace (Bibee v, Uma¬ 
tul, 11 C. W. N. 121). 

Security fob good dehaviodb.—[/ nt<ta<ton of 
proceedings]. Proceedings under sec. 110 should not 
be initiated on an Indefinite charge after a proseoutlon 
on a definite charge under the Penal Code has failed 
(Alep y. Eing-Emperor, 11 0, W. N. 413 1 Kiemat 
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y. Empeior, 11 C. W. N. 129) or on evidence given 
but disbelieved ut tbe trial (11 G. W. N, 129). 
[Habit]. Evidence of acts of miscondiict^ears ago 
is admissible to prove the formation of the habit, 
but is not Builiclent, unless there is ovideuce of mis¬ 
conduct within a year or so before tlie proceedings 
{ITaAiii AH v. Emperor, 11 C. W. N. 789). [Reputation, 
meaning of]. Evidence of rumour Is not evidence of 
repute. A man's general reputation is the reputa¬ 
tion lie has in the place where he lives amongst 
all the townsmen. If he Is looked on by his fellow 
townsmen, whether they know him or not, as of good 
repute it is strong evidence of the fact,: if the towns¬ 
men who know him look upon him as a bad man, 
that is also evidence of that fact (Rai hhri v. Queen- 
Emptese, 23 (l.il. G2l : see also Keiahoi v. (Jaeen Em- 
prejs, 27 Cal 993, 995). But a man may have a good 
reputation in his own town and a bad one in another 
place, and evidence of such reputation would be 
enough to bring the case under the section (Chinta- 
mon V. Empetor, 35 Cal. 2-13). [Proper loilnesses], 
A man’s fellow townsmen are the best witnesses (-%’ 
Cal. 6:11 ■ 27 Cal. 99S, 995). If he is a well-known 
resident in the city his fellow citi/.ens, though,not 
living in his immediate neighbourhood, are compe¬ 
tent witnesses to prove his general repute (IFoAi.'/ 
s. Emperor, 11 C. W. N. 789). But evidence of 
witnesses from villages distant from his home, where 
certain dacoities had occurred, as to his character in 
connection with the dacoities, is admissible as evidence 
of his general repute (Chintamon v, Emperor, 35 
Cal. 243). 

[Character of evidence.] (i). It is not sufficient that 
witnesses should depose that they h-ive heard that a 
person is a habitual thief, when they themselves have 
no personal knowledge of, or acquai-atance with, him 
and cannot name-their informants (Kalai v. Empeior, 
29 Cal. 779, 781). Statements by witi^sses of things 
they have heard from other people are not evidence of 
repute (Rai Isii v. Queen-Empress, 23 Cal. C21, G29), 
Mere statements of suspicion or impression, when no 
sufficient reason is given, therefor is not Sufficient 
(Alepv, King-Emperor, 11 C. W. N. 413). 

(ii). Evidence of suspicion, since the dacoities 
which were the subject of au abortive prosecution 
therefor, is not sufficient (Kismat v. Emperor, 11 C. 
W. N. 129). There must be evidence of misconduct 
within a year and so before the proceedings (Wahid 
T. Emperor, 11 C. W. N. 789), 

(lii). Mete association with bad characters Is not 
sufficient unless it is one to commit theft or dacoity 
(Nilkamal v Empeior, G C. L, J. 711; Queen- 
Empress V. Rihim, 29 All. 20G, 207 ; see Empeior 
V. Pursholtain, 2G Bom. 418, 421, 422) But evi¬ 
dence of asBoolatlou at various limes, and especially 
iu most cases shortly before and near the place of 
a dacoity, with bad characters who were always 
suspeoled of. being concerned witli such dacoities, 
and many of Klfcm were, during tho period of asso¬ 
ciation, oouvicted of thefts and dacoities or bound 


down under sec, 110, is sufficient (Chintamon v. 
Emperor, 35 Cal. 243), 

(iv) . The evidene'e be such as would lead to a 
reasonable und definite giound fqr theigpoocluslon that 
tlie ucoused is ah habitual thief (Gholam y. Emperor, 
8 C. W. N, 543, 544). The facts that a landlord has 
tenants of bad character, that he lends them money 
as tenants, and that he settles disputes with the 
thief and his victim,«are not enough (Nilkamal v. 
Emperor, 6 C. L, J. 711). 

(v) . Evidence f>f reputt is not admissible under 
sec. 110, ol. (/) (Aa/a» v. Emperor, 29 Cal. 779 ; 
Akhoy V.- Queen-Empres'>, 5 0. W. N. 549; Wahid v. 
Emperor, M C. vV. N. 789.). There must be proof 
of specific acts to the. knowledge of the witness 
(29 Cal. 779, 780). A trail of desperate and danger¬ 
ous character means one reckless of the safety of 
the person or the property of his neighbours, (Wahid 
v, Empeioi, supra ; set also Akhoy v, A’niperor, supra). 

(I'o be continued.) 

'E. H. Monnier. 



Law and riucTicB in Divorce and other Matri¬ 
monial Causes. ,Py IF. J. Dixon, B. A, L. L. M., 
Tiin, Hull, Comb, of the Innei Temple and the 
O.ctoid GirCidt. Foaih Edition, London, Butter- 
woith tf- Co, 11 and 12 Befl Yaid, Temple Bar. 
Law Publishei s. 1908. 

The object of tliis work is, as’'the author himself 
'dtqtes, “to rentier, his labourr of assistance to the 
profession." There is consequently no lengthy dis¬ 
cussion on any of tho great many controversial to¬ 
pics which have arisen, specially, in connection with 
questions of domicil and jurisdiction, But all the 
reported cases up to date will be found noted in 
their appropriate places. The “Law” on the sub¬ 
ject is summed up within 75 pages. But the 
“Practice” takes up 275 pages. In addition to these 
there are the Statutes, Rules and Regulations, an 
Appendix of forms and a table of cases and an 
exhaustive subjict index. The present edition, wa 
have no doubt, will prove as useful and popular as 
its predecessors. 

ilfrtfa of (Easjf. 

PRIVY COUNCIL. 

[Appeal from Bombat.] 

Loud Macnaouten. 

Lord Ja;«ks cf Hereford. Kaikhusru Aderji 
Loiid Atkinson. Ghabwalla and others. 

Sir Andrew Scoblk. v, 

Sir Arthur Wilson, The Srecretary op 

1908 State for India in 

Heard, 12th May. Council. 

Judgment, 29th May, 

Special leave—Interlocutary order—Leave by con- 
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sent— Civil Procedure Vodt ( 4 *« XIV of 188$\ 
sec, 515. 

This was an applicafcion for Bpenial leave to a])peal 
against an order of the^High (5ourt oi BSmliay. The 
litigation rel/itjd to a plot of land situated in the 
oantonmeuts of Poona, and the dii^ute was be’tween 
the Appellants and'the Seoretary of State ‘for India 
in Counoil who sued the Appellants in ejectment, the 
'Appellants contended that they were the owneiw of 
the plot and a house situated oV that plot. The 
Government contended that In conseffueuoe pf certain 
Rules, which we)*e confirmed a'j.)nt the yeav 1810, 
all land within the limits of the Poona cantonment 
belonged to the government, and •all persons in 
possession were licensees from the Government,' sub¬ 
ject to ejectment at the wiR^t* the Government upon 
payment of compensation for buildings erected on the 
land. The Court of first instance, that nf the Dis¬ 
trict Judge at Poona decided in.favour of the Appel¬ 
lants. The case went oa appeal to a Division Bench 
of the High Court* of Bainbay, consisting of Mr. 
Justice Russell and Mr. Justice B.itty, and they 
differed in opinion. Mr. Justice Ba'tty was of opinion* 
that the judgment of the District Judgtfwas right; 
Mr. Justice Russell was of opinion that it was errone¬ 
ous. Mr. Justice Batty wrote l»ie» judgment, and 
then took letwo apd left Bombay.* Tiie judgment 
was actually delivered by Mr. Juslico IJussoll, whg, 
said, in view of this difference of ftpinion, that he 
would refer thg case tothird Judge. The Appel¬ 
lants took exceptioft t* this order of reference on the 
ground that under sec, 575 of the Civil Procedure Code,, 
upon this differeucp of opinion, ♦itJiT'was aut.(w..Kfti- 
cally a decree dismissing the appeal and in favour of 
the present Appellants. Further, that.Mr. Justice 
Russell could not make the order of reference with¬ 
out consulting‘Mr. Justice Batty. The Appellants 
appealed against that order of reference to another 
Division Bench of the High Court ,and they held 
that there was no doubt that the order of reference 
was ultra vires. IlJ was not warranted by the 
Code, and not warranted l^y the Letters Patent; 
but they thought that under tlfe circumstances of 
this case this appeal hsd better bft’ heard by two 
other Judges with the consequeace that the judg¬ 
ments of Mr. Justice Russejl and Mr. Justice llatty 
went for nothing., Against this order the present 
Appellant desired to appeal to His Majesty In Council, 
and hence this petition, 

Mr. DeGtuyther, K. C., after reading sec 575, C. P. 
C., and its proviso submitted that the coustruetion 
which had beeq invariably placed by the High 
Court of Bombay upon the section was this, that a 
reference can only be made by the two Judges. On 
the grammatical construction of the section it seems 
perfectly plain that if the Judges difl’er the appeal may 
bo referred obviously by the Judges compo.sing the 
Bench. Mr. Justice Russell however made this order 
of reference obviously without consulting Mr. Justice 
Batty, or Mr. Justice Batty knowing anything about 


it. The result, if the order of reference be bad, would 
be that the judgment of the District Judge would 
prevail. T^lie final order of the High Court he sub¬ 
mitted was thus unquestionably ultra vires. One 
Division Bench of the High Court in Bombay had 
no jurisdiction to Interfere with the judgment of 
another Bench of the High Court, and the proper 
order surely ought to have been to direct Mr. 
Justice Ku.s,sp11 io make a decree in accordance 
with sec. 575 dismissing ihe appeal. The High 
Court of Bombay were of’ opinion that if they 
should give leave at the present time it would 
involve an enurmous amount of expense and subse¬ 
quent litigation; and they said the order which 
they have made was not final, and when the Court 
would make a decree, that decree might be appealed 
against to His Majesty in*Council, and in the course 
of the hearing of that appeal the validity or the 
present order might be challenged. Surely if we 
are reduced first of all to the expense, at llombay, 
of a re-hearing of tlie whole appeal, and then we 
come before your Lordships and your Lordships 
agree with the application 1 am advancing, namely, 
that^this fresh Division Bench was constituted whol¬ 
ly without jurisdiction, the result would be again 
that Mr. Justice Russell would be directed to make 
a decree confirming the first Court’s order in con¬ 
sequence of the differe.'ice of opinion. 

Sir Arthur AVilson.— Or to wait till Mr. Justice 
Batty came back. 

Mr, DeGinyther .— Ves. I isado a proposition 
when we served a copy of this petition upon the 
Solicitors to the India Ofiice, and it is this, and it 
seems to me it is a course which c.an well be adopted, 
and will certainly ease trouble and expense. AVhat- 
ever happens In India one side or the other will 
appeal to His M.'ijeafy in Council, thp amouilt being 
above the appealable value. The questions Involv¬ 
ed being iryporAant to the Government the Govern¬ 
ment will certainly appeal if the decree is against 
them. Equally my client jias shown his present 
desire that whatever happens he also would like the 
matter decided by the Judicial Committee. Conse¬ 
quently I made this proposal that'we should have 
leave to appeal from the order as it now stands, that 
is the order agaisst us. The record will be printed; 
it will be sent over in its entirety—of course the 
expense of printing we shall have to incur and we 
shall have to give security for costs—and the 
appeal from the order should be treated before your 
Lordships as an appeal from what would be the 
automatic decree passed under section 575. It 
seems to me that such a course would save an infinity 
of trouble and an enormous amount of expense. 

Lord MiCNAGUTEN.—What is said on behalf of 
the Secretary of State ? 

Mr. DeGiuytker .—\Ye wished the Secretary of 
State to appear, but I understand from the Solicitors 
on my side that the Solicitor to the India Office does 
not propose to oppose this application at all; at any 
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rate they do not Intend to appear but to leave the 
mattfor entirely in yonr Lordships’ hands. I think 
there would be no doubt, if that course were adopt¬ 
ed, all possible expense would be saved. 

Sm Andrew Scodle —Is there ,auy practice by 
which a Junior Judge withdraws his judgment in a 
case of this kind 'i 

Mr. DfGruyther .—I tliink not. 

Lord MscNAGBTRN.v.-Have any rules been made 
under this section 1 

Mr. DeOiuythtr .—Not that I am aware of. In 
the proceedings there is no reference to any such 
rules. 

Sir Andrew' Scoblk, —Mr. Justice Batty was the 
junior Judge, was he not 1 

Mr. DeGruyther. —Yes. 

Lord Aikikhon. —How, in tlie absence of the 
other parties can we treat an appeal which one side 
says is Interlocutory as an appeal on the merits! 
That can only be done by consent. 

Mr. DfGiuythet .—By consent, that is so. 

Lord Macnaohten. —I understand substantially 
they do not oppose They may be treated almost 
for the purpose as consenting. 

Mr. DeGiuythtu —I think if your Lordships will 
grant us leave to appeal against this order there is 
no doubt tlie Secretary of S'ate would consent to 
the appeal itself being treated as an appeal from the 
original judgment of the High Court, and conse¬ 
quently as finally determining the rights of the 
parties. That would have to be done by consent. 
It was for that leason we specially gave notice on 
the solicitor to the India Office, but even if tlie 
consent were not given at the present moment I do 
not suppose for a moment, hiving regard to the 
advantages to all parties which would accrue, that 
the Secretary of State will not consent at a later 
stage. I think if your Lordships, having regard 
to the importance of the question gave ue leave to 
appeal from the order, the Secretary of State would 
consent to treat the appeal as an appeal from the 
Gpal judgment. ‘ 

Lord James of Hereford.—Wo must have that 
consent. 

Lord Atkinson, —It would relieve the Board from 
difficulty if somebody on behalf of the Secretary of 
State would come and formally consent. 

Sir Arthur Wilson —Either consent or refuse. 

Mr. i)effrMy<Aer.—Would your Lordships allow 
this matter to be placed in another list, or without 
that, the Registrar might communicate with the 
India Office and obtain consent. 

Lord Maonaohien —I understand the Registrar 
has communicated with the India Office, and they 
have no instructions. Whom will they receive the 
instructions from 1 

Mr. DtGrvyiher —I assume the legal adviser to 
the India Office. Wo offered to place all the papers 
we had, the j^gments and so on, at the disposal of 
the Office, and we are ready to do that now. 


Lord Macnaohten. —It 'had better stand for 
another day, and some further communloatlons shall 
be made to the Judta Office. 

Mr. DgGruyiKer.—U your,Lordships pleases. I 
thhik the suggestion I put into this petition is one 
which probably is rtasonable. 

Lord M'acnaohten.— It see'ms'^a very reasonable 
suggestion to make for the purpose of avoiding 
penSb. I • 

Mr. DeG'uyt/ter.T-U would certainly save a very 
great dea’ of eifxpuse. 

Lord'Maonaohtkn. —Perhaps you'will mention it 
agaiu at^other day. 

Mr. DtGiuylher .—Should I be presuming if I 
suggested that if the Secretary of State did consent 
your Lordships would adept the course I have sug¬ 
gested ? 

Lord Macnaghtbn. —Yes, 

[The matter was again takdn up on the 29th May 
1908. R»e,ien< Lord MaonaG-s'ien, Lord Atkinson, 
Lord Collins, Sir Henry Dk Villiees, Sir Arthur 
Wilson]. , 

Lord Macnaghten -tYou are very much where 
you were ? 

Mr DiGruythfr. —Yes. H understand that the 
India Office say They are not prepared to consent to 
treat the present application at: an application for 
leave to app.oal froin.Yhe order of Mr. Justice Russell. 

Lord Macnaghten. —Theu^I am afraid we cannot 
help you. ' ' 

Mr. DeGruyth(r.~\i\ regard to the final hearing, 
«but not ill regard to giving uif leave to appeal from 
the urder. 

Lord Macnaghten.—F rom the interlocutory judg¬ 
ment ! It is interlocutory. 

Mr. DeGruythtr.—\t is final in the sense that It is 
incapable of being re-considered at all except by 
appeal to your Lordships’ Board. 

Sill AiiTuuii'WiLsoN.-^That does not dispose of the 
merits of the case. 

Mr. DeGruyther,—It, doeg not dispose of the merits 
of the case, but sq far as t'ne effeCo of the order is 
ooncerned it wjll be this, The High Court by the 
order from which we desire'•to appeal had directed 
that this appeal should be re-heard by another Bench 
of the High Court. Now it is clear on the Code 
that uhe procedure is ultra rires; that ia without 
jurisdiction. If the appeal be now heard by this fresh 
Bench as constituted the order made by them will 
be absolutely of no avail to either party because 
if a fresh Bench so constituted w-is not constituted 
in accordance with law, the only erdor which your 
Lordships would then make on appeal would be to 
set aside the order made by the fresh Bench, and 
then we should be left in exactly the same position 
that we are now in, namely, that the two judgments 
of the Courts would, stand, and I assume the only 
direction your Lordships would give would be order¬ 
ing that a decree be drawn up in aooordance with 
the judgment of the Court of first lustanoe, which 
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would be affirmed in consequence* of the difference «f 
opinion of the two Judges, If your Lordships give 
us leave to apgeal now and hold that the iVesh 
order of the High Court'directing d re hearing 
of the appeal vis wftra vires as wo' submit-, the 
result would be the same and* your Lordships 
would direct that ihe “order made by Mr. Justice 
Russell should stand as an order affirming the judg¬ 
ment of the District Judge. If your Lordships give 
us leave to appeal it seems to me, *on this state of 
facts, the India Office would Joe well advised t,o allow 
the hearing of tjiat to bo treated as a heartng on 
the merits. , 

Lord Maonaghtbn.— It they consent'of aourse we 
wiil do it. But an appea"! 'to this Board is not a 
wholly inexpensive proceedljj^. I am afraid we 
cannot give you leave unless you persuade tlie India 
Offioo. 

Mr. DeGiupthtf—TUe expeivse of the hearing 
would be practically tiOiBilnai in comparison to the 
expense of a re-hearit;g befor» a Court not properly 
constituted, with the appeal from the order against 
the constitution of the Court and the result of that 
appeal being to place us exactly in the samh position 
that we are now in. , 

Lord Macnaqhten. —I admit that. lOf course if 
you can persuade the India Office—•possibiy tliey 
may consent, if not now, they may comient when 
they hear again from India—then we dan do it, but 
I am afraid we cannot noJ^ Probably the Irest thing 
will be not to dismjss, the petition hut let it stand 
over. 

Mr, DeGruylher.-A t'liink at from ‘ftl'a 

letter received from the India Office they aro not 
quite aware in India of the exact po3ltion«ot affairs, 
because they say in their letters they are not prepar¬ 
ed to consent to this as an application for special 
leave to appeal from the judgment of Mr. Justice 
Russell. Of course it is not that. 

Lord Macnadhten.—W ell, if yon can persuade 
tliem that will be the be'Bt thing. 

Lord AjKiNaoN.—They sBuulc] he fully Informed 
of the exact position.in which the litigation stands. 

Mr. DeGruyther .—We Ijave informed the India 
Office here, but they desired to conmunicate witli 
India, and have comraunlcatcd^by cable, and received 
a Code answer, wliich,they say they understand to. 
mean that the consent could not be delivered. Per¬ 
haps if your Lordships will allow me I may read 
the letter. 

Lord Maonaghtsn.-^I do not think that is neccS- 
■sary. 

Lord Atkinson. —They should be fully informed 
exactly of the position. 

Mr, DeGruyther. —Certainly. 

J. H. W. A. Petition to stand over. 


CALCUTTA HIGH COURT. . 

Hecqnt decisions not yet reported, 

(Tlic ImporUnt oaaos to be full; reported hereafter. 

Criminal RevisioiIal Jurisdiotion. Before Stephen 
and IIoLMWoon, JJ. Criminal Revision No. 
291 OF 1908 SHEIKH JIGIR, Petitioner v. 
THE EVIPEROR at the prQseoution of JUSAN 
BIBI 2nd June 1908, 

Sep It ate sentence.! under sec. 1^51 and see. S54, 
I. P. C. — Illegality—Enhancement of sentence. 

The Petitioner was convicted under see. 457, I. 
P. C., of house breaking by night with Intent to 
commit an offence. He was also convicted in the 
same trial tor assaulting a woman wltli intent to 
outrage lier modesty Oo the Ist charge he received 
one year’s and on the second, six months’ rigorous 
Imprisonment, the two sentences to run consecutively. 
The rule was Issued ou the ground that the separate 
sentences were not sustainable. 

Tlieir Lordships observed ; 

" Tills rule has been granted on the ground that 
the Intention with which the accused broke into the 
house by night was an intention to commit the 
offence of which he has been convicted under sec. 
.354. This is an Illegality and the two sentences 
cannot* stand together. We therefore set aside the 
sentence under sec. 354, I. P. C." 

"Tiierc Is a second rule in tin's case to show cause 
why tlie sentence passsed upon the Petitioner under 
floc. 457, I. P. C, should dot be enhanced. Ou 
looking at tlie offence tliat was committed it appears 
that it was obviously a serious one. The accused 
broke into the house in'the ab-sence of its owner and 
with a good deal of brutal violence took part In 
pulling the owner’s wife out of her house and pulling 
off her clothes ...... 

Under there circumstances we enhance the Peti¬ 
tioner’s sentence \inder sec. 457, I. P. C, to the 
term of eighteen months’ rigorolis imprisonment." 

Pa/tu Vfendra Narain Mnkherjte for the fetl-' 
tioner. ,, 

No one for the Crown 

Civil ArPELLATi Jurisdiction. Before CoxB and 
RvVE.S, JJ. Al’PEaL FROM APPELLATE DECREE 

No, 411 OK 1907. RAHIMUDDIN SARKAR, 
Defendant, Appellant v. JAGAT KISHORE 
AGIIARJA, Plaintiff, Respondent. 12th June 
1908. 

Bengal Tenancy Act, sec. 106, applicability of — 
Proceedings commenced before amendment —Raiyat af 
fixed rate. 

The Appellant was recorded as a raiyat at fixed 
rates in the record-of-rlghts prepared by the Settle¬ 
ment Officer of Mymensingh in 1896, The landlord 
Respondent put in a petition under sec, 106 of the 
unamended Bengal Tenancy Aot asking that the 
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entr,v might be corrected. This was in 1897. The 
proceedings were greatly delayed for some unknown 
reason and on the 11th July 1900, th&t is to say, 
after the passing of the Amending Act of 1898 the 
case was referred to the Civil Court under the 
proviso to sec. 100 of the Act as amended. The 
case was disposed of by the Munsif in 1906 and 
the landlord’s suit was dismissed. Tlie Subordinate 
Judge on appeal by the landlord decreed the suit 
and gave the landlord a declaration that the dispu¬ 
ted land was not held In mokurari juma, but at a 
rent which was liable to enhancement. He dismis¬ 
sed the cross objection as to jurisdiction. 

The Defendant appealed to the High Court and 
contended (1) that inasmuch as the proceedings were 
initiated under the Ilengal Tenancy Act before It 
was amended the Settlement Officer acted without 
jurisdiction in referring it to the Civil Court under 
the proviso to sec. 106 of the Act as amended, and 
(2) that the Subordinate Judge was wrong on the 
merits in declining to find that the Defendant was 
a raiyat at fixed rates. 

Held —That see. 8 of the Bengal Ceneral Clauses 
Act of 1899 could not apply to the Amendi ig Act 
of 1898 which was passed before it. Sec. 4 of Act 
V (B. C) of 1867 was applicable. The proviso to 
sec. 106 of the Bengal Tenancy Act as amended 
applies to the proceedings, which were Insritiited 
before the section was amended. 

I’he Subordinate Judge found that the kahxtliyat 
on which the Defendant relied was not genuine, that 
his own conduct was inconsistent wiih the theory 
that he was anything more than ,in ordinary udynt 
with occupancy rights that he failed to prove that 
his rent was invariable and with respect to the 
fact that he had erected permanent buildings on his 
land without' objection by the landlord, that that 
fact was quite consistent with the supposition that 
he was an ordinary raiyat with right of* occupancy. 

Held —That tlie Defendant was not a raiyat at 
fixe^ rates. 

Nabu Mondul v. Cholim Mullich, I, L. R 2.6 Cal. 
196, explained and distinguished. 

Bahu Haiendra Narayan Milter for the Appellant. 

Bahis Dwarka Nath GhucktrbuUy and Satis Chun- 
der Chose for the Respondent. 

A. T. M. Appeal dismissed. 

Civil Appellaik Jurisdiction. Before Caspersk and 
Sharfuddin, JJ. Appeal from Appellate 
Decree No. 955 of 1906 ESIIAN CHl'NDER 
SAMANTA aud ors., Appellants V. NILMONY 
SINGH AND OR8, Respondents. Heard, drd and 
4th June 1908. Judgment, 10th June 1908. 

Declaration, suit jor — Dams, right to put up— 
limitation Act (NV of 1877), Sch. II, Art. Iff 
— Custom^Ripatian owners—Extraordinary user — 
AirangemeM 

The suit was filed by the Plaintiffs for themselves 


and other Inhabitants of the place to have it declared 
that they have a right to irrigate their village lands 
from the water ot th? ,river Banka by putting up 
dams thefeiii. The DefeudanU were inhabitants of 
certain villages lower down the strGam of the said 
river, and they on the 2l8t July 19()2, with the 
assistance of the Police cut tire Plaintiffs’ dam. The 
Plaintiffs admitted in their plaint that the Defend¬ 
ants had a right to take some water, but the 
allegation was that tlie Defendants’ supply must be 
regulate.d by thft outlets ieft by the Plaintiffs. 

The suit was based on a three-fold right founded 
on (1) orescription, (2) custom, and (3) vicinity. 

The Crurt of first instance decreed the s^it and 
found in Plaintiffs’ favour on their threefold rights. 
The District Judge, oij-appeal, dismissed the suit. 
He relied, for the most) part on the provisions of 
Art. 47, Sdi. II of the Limitation Act, as barring 
the Plaintiffs becaiiSe they-had not instituted their 
suit witliiu three years from the 13th August 1879 
when the Joint Magistrate parsed an order, under 
sec 532 of the Code of Criminal Procedure (Aot X 
of 1872) adverse to the claims of the villagers up 
the stream of the river Banka and consequently In 
favour of the villagers repretented by the Defendants 
in the present ‘litigation. 

Oil appeal lo the High Court it. was contended 
’ inter aha .that Ar.t, 47, Sch. II of the Limitation 
Act, had no applicatlou, and that the Plaintiffs 
shouid be allowed to tak'’ as mufl) water as was 
reasonable for the irrigation of ‘heir lands. 

Held —Tliat as the presenjt suit was not one to 
rciTover any pioperty but for a declaration of Plain¬ 
tiffs’ riglit to put up dams and to Irrigate their 
lands by means of such dams, Art. 47 bad no appli¬ 
cation to tlie case, 

If the Plaintiffs relied on custom, they must prove 
that it was ancient, continuous, peaceable, reason¬ 
able, certain, compulsory and consistent with other 
customs regarding the right to irrigate from the 
river Banka. 

As the Plaintiffs clE^Imod a right to the extraordinary 
use of water, they should not interfere with the right | 
of the lower Tiparlan owi’iers Miner r. Oilmore, 12 
Moo P C. 15S, Stvindoes Waterworks Company ffic. 
V. Canal Navigation Company, L. R 7 H. L. 697, 

‘ MacCaitriey v. Londonderry Company, L, R A. C. 
(1904) 301, referred to. Any such interference 
would be uiirMsouable and inconsistent with thci 
rights of others. It can be allowed only in pursu. 
a'llce of some arrangement arrived at between thu| 
parties interested. 

Kalu Kh'nbir v. Jan Meah, 1. L. R. 29 Cal lOOi 
(110), referred to, 

Bahi Jyoli Piosad Sarbadhtcary for the Appel I 
lants. 

Bahu Nalini Ranjan Chatterji for the Respon 
dents. 

A. T, M. 


Appeal dismissed. 
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api^lled fo» a rateable distribution of the 

assets ” under the tprovisions of sec. 
295 oi^tbe’ Code. Ills application was 
refused, and the amount due to Defeud- 
ant No. 1 was aubsel|uontIy paid out to 
him. 

The PlaintIflF thereupon instituted this 
suit for a “refund” of. the “assets” 
wrongly paid out! 

The Munsif ijeld tjiat money deposit¬ 
ed, under sec. 310A was not "assets” 
within the meaning jof sec, 295, and that 
Plaintiff had'no cause of action, and he 
dismissed the suit. 

The Plaintiff appealed. * 

He contended that the money deposit¬ 
ed represented in this case tho " decree 
attached,” and that hS^and Defendant 

No. 1 having attached the dcvcree before 

^ * 

such converabn, they were both entitled 
to share thisTboney. 

The appeal was dismissed. Hence this • 
second appeal. 

Bahm R'JVi Chandra Majumdar and 
Kurunamoy Bose for the Appellants. 

Babu Sib Chandra Palit for the Res¬ 
pondents. 

The JuDGMEf^T OP THE CouRT was as 
follows^;— * • 

Maclean, J.—In this.'case Defend¬ 
ant No. 1 had obtained two decrees 
against Defendant’ No. 2 for about 2,000 
rupees. ^The* present Plaintiffs also ob¬ 
tained a decree against Defendant No, 2, 
Defendant No, 2 had obtained a'decree 
against a*third party. Defendant No. 1 
attached that decree, and, dcceptlng the 
language of both Courts, he was sub¬ 
stituted for Defendant No, 2 on the 16th 
of July 1904, and I understand that In 
the execution proceeding he was entered 


as the decree-holder. Then the Plaintiffs 
also attached the decree which Defend¬ 
ant No. 2 had obtained against the third 
parly, and, they apparently,were sub¬ 
stituted In the place of Defendant No. 2 
on the 18th of November 1904. Then 
at the instance of Defendant No. 1 that 
is to say In execution of the attached 
decree, the properties of the judgment- 
debtors, who I see were named “ Brojen- 
dra Nath Mondal and others” were 
brought to sale. An application was 
then made under sec. 31OA of the Code 
of Civil Procedure to set aside the sale, 
upon the money provided for by that 
secticsi being deposited in Court. That 
was done and the question is, as |between 
the present Plaintiffs and Defendant No. 
1, who is entitled to that money. I 
think the question depends upon the 
terms of sec. 310A, which provides for 
the payment of such money “ to the 
decree-holder.” Tho question is who is 
the decree-holder. The Respondent says 
he is the sole deqree-holder and entitled 
to the money deposited. In the first' in¬ 
stance Defendai>t No. 2 was undoubtedly 
the decree holder, but it Is said for tho 
Defendant No, 1 that ha was substituted 
in the execution proceedings for Defend¬ 
ant No. 2, he became the sole decree- 
holder, and under this section entitled 
to the whole , of’ the money deposited. 
But the Plaintiffs were also substituted 
as decree-holders and In these circum¬ 
stances it is dithcult to see why Defend¬ 
ant No. 1 is any more the decree-holder 
than the Plaintiff. As I have pointed 
out, the real deciee-holder was Defend¬ 
ant No, 2, but tho money could not be 
paid to him by reason of the attach¬ 
ments. I think the proper view Is that 

101 
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the Plaintiffs and Defendant No. 1, in 
the events which happened, stood in the 
shoes of the decree-holder, Defendant 
No. 2 and.were the decree-holders within 
the meaning of sec. 310A, In that view 
the Plaintiffs were as much the decree- 
holder as Defendant No. 1 and are en¬ 
titled to a share of the money deposited 
under sec. 310A. What that share 
would properly, be, whether a pro rata 
share or equal share, we have not heard 
discussed. That has not been dealt with 
by either Court. But as the learned 
vakil for the Appellant has left it to us 
to say how this money ought to be 
divided between the Plaintiffs and De¬ 
fendant No. 1 and as the learned vakil 
for Defendant No. 1 proposes that throe- 
fifths of it should go to the Plaintiffs 
and the remaining two-fifths to Defend¬ 
ant No. 1, we will make an end of the 
matter by ordering the sum to be divided 
In that way. 

As regards costs, .we thinkJ^the proper 
order to make is that the Appellants 
have the costs of this appeal and that 
each party pay the’r own costs in the 
Courts below. 

Does, J.—I agree. 

S. C, S. ' Apptal allowtd. 


^ PRIVY COUNCIL. 

[Appeal p^noM Bengal.] 

Lobd Maonaghten. Debendba' Nath 
Lobp James of Ddtt, .Defendant, 
Herefobd. Appellant, 

Lord Aj'riinson. • ' v . 

Sir Arthur Sooble. The Administra* 
Sir Arthdr Wilson. tob-Qenbral of 
1908. Bengal and others. 

Heard, 12, May. ^Plaintiffs, Res- 
Judgment, 3, June. pondents. 

Administratiof bond—Sureties' liability-- 
Letters of administration, obtained by fraud 
—Effect—Misappropriation by grantee—Sure¬ 
ties not parties to fraud—fievocation of grant. 

Although letters of administration have 
been obtained by. fraud, so long as the 
grant remains unrevoked, the grantee to'all 
intents and purpose's temains the adminis¬ 
trator, and he alone represeris the estate, 
and his receipts aie valid disch irges for all 
nt"iies receuv-’ ^y,him as admihislrator. 

For his acts and defaults as adminis¬ 
trator, his sureties, though themselves not 
parties to the fraud or cognisant of ii, are 
liable. 

This was an appeal by the Defendant, 
Debendra Nath Dutt, from a decree of 
the High Court of ‘Judicature .at Fort 
William in Bengal (Appellate Jurisdic¬ 
tion) dated the 2brd March 1906, affirm¬ 
ing a decree, dated the 29th March 1906, 
of Sale, J., of the same Court sitting on 
the Original Side of the said Court. 

.The-facts of the case are as follows :_ 

On the 3let of August l'S98, one 
Edmund CrEster Craster died in Eng¬ 
land. At the time of his death be bad 
In the hands of' bis Calcutta agents, 
Messrs. D. L. Cowle & Co., 86^ shares 
of the Bank of Bengal of Rs. 500 each 
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BBd Rs. 9,600tor t’^ereabou^ la oasb. 
After his death the firm of Messrs. D., L. 
tlowle & Co. contlnfied to collect the 
dividends on the said stock * until the 
granting of, the letters of administration 
hereinafter referred to. 

These Indlafi assets* would appear to 
have been overlooked by the representa* 
tives of Edmund Craster Craster'ln Eng¬ 
land during four, years subsequent to 
1898 and in or* about July 1902 Ernest 
Hardwicke Cowle who was then regarded 
as a man of'high prcAlty and position and 
was a member, of the firm of Messrs. 
Sanderson <fe Co., solicitors of the Govern¬ 
ment of India li]^ Calcutta and was in* 
charge of the business of 5. L. Cowle 
& Co., merchants and agents conspired 
with ope Smalley alia^ Williams to de¬ 
fraud the represeatatives of Edmund 
Craster Craeter, and upon the 23rd of 

9 <■% 

July ISiO^i Cowle swore a false affidavit 
to the effept that he waq, applying as • 
the constituted attorney of Henry tlras- 
ter Craster, the only son and, next-of-kln 
of deceased Edmund Craster Craster, 
for letters of administration to the pro¬ 
perty and credits pf the deceased above- 
named purporting to set forth in Ex. A 
thereto the said property and credits. 
There, was no siloh person as Henry 
Craster Crastqr. 

In or about the mopth of July 1902 
Cowle bj fraudufently representing tb^t 
he was the attorney of the said Henry 
Craster Craster, only ’ son and next-of- 
kin of t^e said Edmund Craster'Craster 
deceased and that the deceased had 
died Intestate persuaded the Appellant 
to sign and the Appellant on or 
about the 15tb of ’August 1902 did 
sign and enter into an administration 


bond bearfng that date to the Honourable 
Sir Francis Willlpm Maclean, K. C. I. E., 
Chief Justice of the High Court of Judl* 
cature at Fort William In Bengal. The 
Appellant received for so doing the sum 
of Rs. 200 and apparently hfid no know* 
ledge or suspicion whatever of the fraud 
sought to bo committed by Cowle. 

On the 29th day of July" 1902 Cowle 
applied for letters of administration of 
Edmund Craster Craster’s estate and 
produced in support of his application 
the affidavit above referred to and a 
document purporting to be a power-of* 
attorney duly executed by Henry Craster 
Craster which was In fact signed In that 
name by the said Smalley. Cowle filed 
^he said affidavit and with this false 
evidence he deceived both the Court 
and the Appellant and an order granting 
letters of administration to Cowle was 
made upon the 29th of July* 1902 
and the said letters of administration 
were issued on the 15th of August 1902 
and Cowle then gave the bond with two 
sureties of whom •the Appellant was one. 
The Appellant’s liability upon this bond 
was the subject' of this appeal. 

The administration bond was In the 
following, terms Know all men by 
these presents that we Ernest Hardwicke 
Cowle of No. 30/2, Dalhousle Square, 
Attorney-at-law %nd one of the consti¬ 
tuted Attorneys of Henry Craster, the 
only son of Edmund Craster Craster^ 
deceased, and Debendra Nath Dutt of 
No. 18, Tamer’s Lane In Calcutta afore¬ 
said, and Banku Behary Banerjee of 
No. 81, Baranussee Ghose’s Street in 
Calcutta aforesaid, are held and firmly 
bound unto the Hon’ble Sir Francis 
William Maclean, K, 0.1. E., Chief Juitiod 
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of the High Court of Judrcature at 
Fort William in Bengal, in the sum of 
Kupees one lac thirty-one thousand nine 
hundred and twenty-two and four annas 
of good and lawful money to be paid to 
the said Hon’ble Sir Francis William 
Maclean, or the Chief Justice of the 
said High Court for the time being for 
which payment we do hereby bind our- 
Belves, and each and every of us binds 
himself for the whole, our and each and 
every of our heirs, executors, and ad¬ 
ministrators, unto the said Hon’ble Sir 
Francis William Maclean, his executors, 
administrators, or assigns firmly by these 
presents, Sealed with our seals, dated 
tho fifteenth day of August in the year 
of our Lord one thousand nine hundred 
and two. The condition of the above 
written obligation is such, that if the 
above boundon Ernest llardwicke Cowie, 
the administrator of the property and 
credits of Edmund Craster Craster de¬ 
ceased, do make or cause to be made a 
full and true inventory of all the estate 
of the said deceased, which has or shall 
come to the hands, possession, or know¬ 
ledge of him the said Ernest Hardwicke 
Cowie or into the hands or possession of 
any other person or persons for him, and 
the same so made do exhibit or cause to 
be exhibited into the Registry of the 
said High Court, at or before the fifteenth 
day of February next, ensuing, or within 
such further time as the Court may from 
time to time appoint: And the same 
estate, and all the other estate of the 
said deceased at tho time of his death, 
which, at any time after, shall come to 
nands or possession of the said Ernest 
ke Cowie, or of any other person 
for him do administer accord¬ 


ing to law: And further do make, o.* 

cause to be made, a true and juot account 

of hla said administration at or before 

the fifteenth day of August whKsh will 

be in,the year of our Lord one thousand 

nine hundred and three, or within such 

further tlr»e as the Court may from time 

to time appoint: And all the rest and 

residue of the,said estate which shall 

be found remaining upon the said ad- 

mitiistration account, the .same being first 

examined and allowed of by the said 

High Court of Judio^^ture, shall deliver 

and pay unto such person or persons res- 

/*■ 

pectively as shall be lawfully entitled to 
such residue ; And if it shall hereafter 
appear that any last AVill and testament 
was made by tho said deceased, and the 
executor or exocu'^ors therein named d^o 
erhibit the same into the said Court, 
making request to have it allowed and 
approved accordingly, and ii the aboVe 
boundeu Ernest Hardwicke Cowie being 
thereunto requireo,'''uo render deliver the 
letters of administration to him granted 
(approbation of such testament being 
first had and made) in the said Court, 
then this obligation to be void and of 
none effect, else to remain in full force 
and virtue.” The bond was signed by 
Cowie, tho Appellapt and his co-Lefend- 
ant Banku Bohary Banerjee respectively. 

By means of thodetters of administra¬ 
tion thus obtained, Cowie ' got possession 
of ihe said property and assets of the 
deceased Edmund ■ Craster Craster. He 
sold the said 86^ shares of the Bank of 
Bengal in open market and purported 
to transfer them aud he received therefor 
Rs. 1,05,595. He converted the said 
assets and kept fur his own use the 
proceeds of the said shares. 
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Edmund Cras^Qr Grasper at the time 

of Jiis death had Iq fa6( lef^ a Will, 

(fated the 4th of January 189^ and 

on the'27th of October 1898* the said 

Will was duly proved In the Principal 
• • 
Registry of the HIgl* Court of Justice 

in England by. Thomas‘Henry^ Craster 
and Robert Conway Dobbs, two’ of the 
executors therein appointied. The said 
executors aftef tnaking inquiries* and 
after the receipt of letters from Cowie, 
dated 3rd September 1903 and 29th 
October 1903 re8pecljlv(3iy wrote a letter, 
dated the 2@th of December 1903 to 
the Administrator General of Bengal in¬ 
forming him that a fraud had been per-, 
petrated and they asked him* to under¬ 
take the administration of the Indian 
estate of the said deceasejl and to recover 
all the assets possible. ^ , 

On the 28th of^prif 1904 upon the 
petftion of ^thb Administrator-General of 
Bengal the grant of letters of adminis- ^ 
tratlon to the said 'was revoked 

and cancelled and upon the same day 
letters of administration of tie property 
and‘credits of the said deceased (with 
a copy of the Will annexed) were grant¬ 
ed the said Administrator General of 

Bengal aiM criminal proceedings were 

» • 

subsequently IhstUuted by him against 
Cowie and Smalley. • 

On the 17*th of Mjiy 1904 a letter 
was written on , behalf* of the Adminis¬ 
trator-e'en eml of Bengal to the Appel¬ 
lant informing him of the fraud which 
had been committed and demanding pay¬ 
ment 0 ^ the full amount of th^ loss to 
the estate of the said Edmund Craster 
Craster and which it wa’s alleged the 
Appellant was liable to make good under 
the said bond, dated She 15th of August 
1902. 


Upon thQ petition of the Administra¬ 
tor-General an order was made by Sir 
Francis AVilllam ‘Maclean, Chief Justice 
at Fort William in Bengal, dated the 
26th of May 1904, directing the Regis¬ 
trar of the said Court to assign the 
said administration bjnd of the 16th 
of August 1902 to the Administrator- 
General of Bangal for the time being 
and by an indenture, dated the 10th of 
June 1904, made between the Registrar 
and the Administrator-Gfeneral the said 
bond was assigned by the Registrar to 
the Administrator-General of Bengal (as 
administrator of the property and credits 
of Edmund Craster Craster deceased) and 
his successors in that office absolutely. 

On the 2l8t of June 1904 the Admi¬ 
nistrator-General Bled a plaint against 
Cowie and the Appellan-t and one Banku 
Behary Banerjee who was also a surety 
under the said bond claiming thereunder 
against the three Defendapts the sum 
of lls. 1,31,922-4 with interest. The 
Appellant filed written statements on his 
own behalf, dated the 2’4th of August 
1904 and the 11th of February 1905 
respectively, and li,he Defendant Banku 
Behary Banerjee filed written statements 
on his behalf, dated the 27th of August 
1904 anci the 21st of Felwuary 1905. 
The Defendant Cowie did not file pny 
written statement whatsoever. The ac¬ 
tion was tried in the High Court of 
Judicature at Fort William in Bengal 
before the Honourable Mr. Justice Sale 
upon the 11th of January 1905 and upon 
subsequent days and evidence both oral 
and documentary of the facts hereinbefore 
set out was given on behalf of the Plain- 
tifif and the Defendants. 

Upon the 28th and 29th of March 
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1905 the Honourable Mr. Jiistlce Sale 
gave judgment against the Appellant and 
the Defendant Banku Behary Banerjee 
for the sum of Rs. 1,07,159 9 and costs. 

The Appellant preferred an appeal 
from the s^id decision. 

On or about the 23rd of March 1906 
the said appeal was heard before a Court 
consisting ot Sir Francis William Maclean, 
K. C. T. E., Chief Justice, Haringtou, 
Stephen, Mitra and Geidt, JJ. On the 
23rd of March 1906 the said Court deli¬ 
vered judgment dismissing the appeal. 

The Appellate judgment will be found 
reported in 10 C. W. N. 673. 

The present appeal was preferred inter 
alia on the grounds, that the bond»was 
void owing to it having been entered 
into by the Court and the sureties under 
a mutual mistake Of fact, viz , the author¬ 
ity of Cowle as attorney of the next-of- 
kin to apply for and receive a grant of 
letters of administration ; that the sure¬ 
ties only warranted the due adminis¬ 
tration of a person iso authorised by the 
next-of-kin and not by & person not so 
authorised ; that the Court by granting 
letters of adminlstratipn .-to the said 
Cowle represented to the sureties that 
he was tho ..duly authorised attorney of 
the next-of-kin of the deceased ‘and the 
person entitled to have such letters of 
administration granted to him and was 
the administrator and * the Appellant 
would not have entered into the bond 
but for such representation ; that the 
86^ shares in the Bank of Bengal were 
still assets of the estate of the deceased 
as Cowle could not give a good title to 
the purchasers thereof and that the sale 
of the said shares was a fraudulent con¬ 
version thereof by Cowie and not having 


been adopted by the .executors of the 
deceased ihe pi;doeeds of the sale are pot 
recoverable by the ,|$Ldministrator-Qeneral 
of Bengal j that the exeoutbrs ^Of the 
deceased by their delay in not Informing 
the sureties that ar fraud had been com¬ 
mitted were guilty of laches whereby 
the posl'don of the Appellant had been 
prejudictd ; th^t the said bond was not 
given to a Judge of the District Court 
as provided by the IqiHan Succession 
Act, sec. 256; that the assignment of 
the bond to the Admijnlstrator-General of 
Bengal was void, and that "the reasons 
given by Mr. Justice llarlngthn and 
Mr. Justice Stephen were right. 

Lord Bobert Cecil, K. C. (with him 
Mr. Boydell Iloughton for the Appel¬ 
lant) stated that JhLe question was wh^t 
was the true meaning and construction 
of the bond. C/ced Ellis v.^ Ellis (1), 
Holland v. Lea (2), Sec. *'2p, ^ Indian 
Contract Act. Bond entered into by 
miffiJ'e. Wiggett (3). 

Mr. Simon, K. C. (with him Mr. 
Sargent) for the Respondent read from 
Mitra, J.’s judgment pp. 151 and l52. 
He urged, firstly, that a mere mistake 
does not ipso ' facto avoid a contract, 
secondly, that in case of diso'overy of 
Will after admlnis^ratloH id part & good 
discharge can be given. See sec. 242, 
Indian Succession Act. Lester v. Qooch 
(4). The bond provides for two classes 
of duties, one what the administration 
must do and the other upon Will being 
found. 

Mu'. Sargent, on the same side,*'relied 
on sec. 243, Indian Succession Act. 

(1) (1005) 1 Ch, 613. 

(2) 9 Ex. 430 ; 23 L. J, Ex. 122 (1864). 

(3) 4 C. B, 678'; 14 Jur. 1187 (1847). 

(4) 17 W. R. (Eng.) I39 (1868). 
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Zord Robert * Cecil, \K. * C.^ In reply. 

» i 

The nature of the guarantee ia in. quea- 
tlon. \\rhstt was It 1 The guarantee was 
not for the general honesty of Cowie 
but for th^ due adn^inistratlon of* the 
estate. Effect of last ohuse only limited 
to the case of last Wifi and not to any¬ 
thing else. Reads sec. 234, Indian Sue- 

« 

oes8ioa'*Aot, aleo sec. 262. 

Their LobdsHips’ Judgment was deli¬ 
vered by 

■' • • 

Lord MAgNAOHTEN. —This is an appeal 
from rte High Court of Judicature at 
Fort William in Bengal. ^ 

The Appellant,' Debendra*Nath Dutt, 
was one di two sureties in a bond con¬ 
ditioned for the due njlmlnistratlon by 
Earnest Hardwlcke Cowie, a solicitor i;i 
Calcutta, of the estate of a retired Indian 

cl'^il servan'i'naraed ('raster. Mr. Craeter 

• • 

died in England in August 1898, leaving 
a Will which was fjroved I'tfre in 
the following mouth of October. Part 
of the deceased’s estate consisted of 
shdres in the Bank of Bengal and other 
Indian assets. The Indian assets escaped 
the notice of the'executorS and remained 
unolaimofl and outstanding. On the 29th 
of July 1902,* Cowie, ^ who is stated in 
the printed cases to have been one of 
the solicitors to the, (jovernment, and 
who certainly .was then in good credit, 
obtained an order for the grant of letters 
of administration to himself as attorney 
for a fictitious person represented by him 
to be .4)0 only sou and sole next-6f-kiu 
of the deceased, who had, Rs he pretend¬ 
ed, died intestate. The letters of ad¬ 
ministration were issued on the 15th of 
August 1902, on the production of a 
bond in the usual form executed by 


Cowie and the two sureties, who received 
a small payment for their services, but I 
were not themselves parties to the fraud i 
or cognizant of it. By these means Cowie 
obtained possesaion of the b»nk shares, 
sold them in the market, and converted 
the proceeds to bis own use. The fraud 
was not discovered till the end of 1903 
or the beginning of 1904. Cowie then 
absconded. He was apprehended, tried, 
and convicted. The graht of administra¬ 
tion in his favour was cancelled, and in 
May 1904 letters of administration with 
a copy of the Will annexed were granted 
to the Administrator-General of Bengal. 
The bond of the 15th of August 1902 
was then assigned to the Administrator- 
General, and he brought this suit against 
Cowie and Cowie’s sureties. Cowie made 
no defence. The suit was heard by Sale, 
J. That learned Judge pronounced a 
decree in favour of the Administrator- 
General, the result of which, so far as 
regards the sureties, was that they were 
ordered to pay to the Administrator a 
sum equal to the amount of the proceeds 
of the bank shares misappropriated by 
Cowie together with interest and costs. 
Both the sureties appealed to the High 
Court .But that Court In its Appellate 
Jurisdiction by a majority atlirmed the 

I 

order of Sale, J. and dismissed the appeal 
with costs. . 

The case of the Appellant Dutt, who 
alone has appealed to His Majesty, as 
presented to this Board was that the 
letters of administration granted to Cowie, 
having been annulled by the Court on 
the ground of fraud, must be regarded 
as a mere nullity from the beginning : i 
that Cowie, therefore, never was Adminis¬ 
trator and that the bond, so far as the 
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sureties were concerned, was void and of 
no effect; for the sureties undertook to 
be responsible for a real Administrator, 
not for a person assuming to act In a 
capacity which he never possessed and 
which the Court could not have conferred 
upon him. The case was argued very 
ably by the learned counsel for the Ap¬ 
pellant who said everything that could 
be said on his behalf. But there is really 
no substance in' the Appeliant’s conten¬ 
tion. So long as the letters of adminis 
tration granted to Cowie remained un¬ 
revoked, Cowie, although a rogue and an 
Impostor, was to all intents and purposes 
Administrator. He, and he alone, re¬ 
presented the deceased in India. Ills 
receipts were valid discharges for all 
moneys received by him as Administrator. 
As Administrator he collected the assets 
belonging to the deceased in India, and 
he misappropriated the assets which bo 
so collected. For his acts and defaults 
as Administrator the Appellant and his 
co surety became aild must remain res¬ 
ponsible. 

Their Lordships are therefore of opinion 
that Maclean, C. J. and the learned 
Judges who concurred with him were 
perfectly right, and they will • humbly 
advise His Majesty that the appeal must 
be dismissed. 

The Appellant will pay the costs of 
the appeal. 

Solicitors: M€isi%. Vallance<i: Vallance 
for the Appellant. 

Solicitors ; Messrs. Wade (k Lyall for 
the Respondents. 

J. H. W. A. Apftd dismissed. 


[CIVIL<AP?EfLATE JORISDICTION ] 

I " f* 

‘ Appeal FROM Orioinal Decree 
. No. 180 OF 1907.' 

Caspers/, J. Promotha Nath Rot 

CoxE, J. tand anr.. Defendants 

190^. ‘ •> Nos. \ k 2, Appellants, 

Heard, 18 and v. 

1:9, May. Nagendrabala Chau- 
Judgment, dhIia'ni, PlaintiflP, 

29, May.J , Eespondent. 

Tlindu Law — Dayahhaga — Wdl— Widow 
when merely entitled tor maintemnce, if can 
contest validity of grant to TKrdcars—Main¬ 
tenance, right to and amount, if'' can be 
limited by Wdl — Residence, restriction as to 
place o/—“ Just cause ”' for disregarding 
restriction — Concubines, objection Jo living in 

the same house witl — Uninhabitable house. 

* , 

Whet e a testator died leaving d widow 

and an adopted st,n, 

i 

Held— That the widow could ^as^ for a 
constt uction of the Will only in far as 
it afxted her ciaua to maintenance and 
not of the whole Wdl. 

f 

Brinda Chaddhrain V . Radhika Ch^h- 
dhrain (G), Garabini Dassi V . Pratap 
Chandra Shaha (7) refeyred to. 

That she had no locus standi tc question 
the validity of certUin provisions in the 
Will relating to \he establishment' and 
maintenance of certain ThakArs. 

A widow canned be deprived of her 
right to maintenance by any provtiion in 
a Dayabhaga Will. 

Per Qa.spersz, 3.—The amount of 
maintenance jiyed by the testator'when it 
is not a nominal amount and not contrary 
to any provision of Hindu law, cannot be 
vatied by Court. 

(0) I. L. R 11 Cal. 4f2 (1885). 

(7) 4 C. N. Vf. 002 (1900). 
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Per Coxb, J *.—The has no 

% * I 

tight to reduce the amount of chaste 

widow's ma{ntenance ^elow the proper pt o- 

vision, which has to be calculated on (I) 

the value the estate, (ii) the position 

and status of the deceajsed husband and the 

widow- Great weight sltould, hbwsver, be 

attached to a statement in the husband’s 

Will a* to th^ ^amount ,' not 'as a legal 

limitation to the •widoio's right hut as 

evidence of whatAn thi husband's estimate 

a lady in the position of his ividow should 

need. But a husbaitd may within limits 

lay dowjf, that hfs widow shall forfeit her 

maintenance if she does not live in the 

family house. 

Per CasI’ersz, J .—A Hindu ividow is 
not obliged to live a *Cffe of asceticism 
She is Sound to perform vai ions religinu^, 
social and domestic cei\monies. She is 

not entitlea *to n bare subsistence or a 

• • 

starving allowance. 

Where the Will provided that the tVidow 
was to receive Rs. 126 a month ns main- 
tenance provided she lived either in his 
house at Madhupur or his house at 

Benares and it was found that testatoi’s 

• * 

concubines lived in the Bennies house and 
the Madhupur house ,was uninhabitable, 
and *h^ widow proposed to live with the 
adopted son in Calcutta, ‘ 

Held (per curiam)—77i(< s'le had just 
cause for le^usiitg to live in the Madhupur 
or Benares house, and a sum of Rs. S20 
a month was a proper •allowance for her 
maintenance under the cii cumstaiwcs ~and 
the saih amount should be made a charge 
upon the estate. 

Semble— Gifts to idols which are to be 
established after the' testator's death are 
bad in law. 


Upendra Labl Boral v. Hem Ohandba 
Boral (1), Rojomotee Dasseb V. Tbot- 
LUOKHO Mohiney Dassbe (3), Naqendra 
Nandini Dassi V. Raja Bendy Krishna 
Deb (4), Doorga Prosad Da^s v. Sheo 
Proshad Pandah (5) relied on. 

This was an appeal preferred on the 
16th of May 1907, against the decree of 
Babu K. C. Mukerjee, Subordinate Judge 
of Zillah Rungpur, dated the 8th of April 
1907, 

The facts of the case material to this 
report will appear from the judgment. 

Dr. Rash Bchari Ghose, Bnbus Dwarka 
Nath Chucket butty, Promotha Nath Sen 
and Jlarish Chandra Roy for the Appel¬ 
lant. 

Mr. B. Chakravarii, Babus Nil Madhub 
Bose, Suiendra Nath Roy, Ptovash Chan- 
dia Mttler and Sushil Madhab Mullik 
for the Piespondent. 

The JunaviENT of the Court was as 
f.'llows :— 

Caspkrsz, j.—D akshlna Mohan Roy 
Chaiidliurl, a lllnrlu governed by the 
Dayab'haga la^w, executed a Will, on the 
5lh November 1§95, and a codicil to 
the same dated the 3rd July 1897. He 
died on. the 22nd March ^ 1898 leaving 
him surviving his widow Srimall Nagen- 
dra Bala Chaudhiiranl and an adopted 
son Dakshaja Aloban Roy Chaudburl 
whom ha ha'd adopted on the date on 
which the codicil was executed. The 
widow contested the probate proceedings, 

(1) 2 C. W. N. 296; s. 0. I. L R. 25 
Cal. 405 (1897). 

(3) 6 C. W. N. 267 : 8 o. I. L. R. 19 
Cal. 260 (273) (1901). 

(4) 7 C. W. N. 121 1 8. c. I. L. R. 80 
Cal. 621 (1902). 

(5) 7 0. L. R. 278 (1880). 
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but, In the end, probate was granted 
to the executors. She tfaeu instituted 
the suit giving rise to the present ap¬ 
peal for a oonstruotlon of the Will of 
Dakshina Mohan Roy Cbaudhurl, alleg¬ 
ing that she was beneficially interested 
In the Will and that certain of Its pro- 
Tlslons were Invalid, inoperative, and 
iueffectlve. 

The Subordinate Judge gave the Plain- 
tlflf a modified decree. The surviving 
executor and the adopted son appealed 
to this Court, But, on the conclusion 
of the argument for the executor, the 
adopted son was, on his application and 
without opposition, transferred to the 
category of Respondents, and learned 
counsel on his behalf has argued In sup¬ 
port of the finding of the Subordinate 
Judge with regard to the disposition 
creating certain debunn- property. 

The .Subordinate Judge has Increased 
the Plaintiff’s maintenance from Rs 12.o, 
the monthly sum mentioned In the Will, 
to Rs. 500 per mensem. He has declared 
the provisions of the Will dedicating 
certain properties to the worship of idols 
to be established at Benares to be In¬ 
valid. He has, also, declared, that the 
Plaintiff shall not forfeit her right to 
maintenance'/or not living at Benares or 
at the family dwelling-house at Madbu- 
pur in the District of Rungpur, and he 
has construed the Will in other respects 
as appears from the decree framed In 
accordance with his judgment. 

The executor Promotha Nath Roy is 
now the sole Appellant, and Dr. Rash 
Beharl Chose has argued on his behalf 
that the provisions of cl. 5 of the Will, 
regarding the establishment of the 
Thakuranis and a Tbakur at Benares, 


are vali<i|^ according to Hindu law, and 
that the Plaintiff, being entitled to 
maintenance only and being a stranger 
to the estate which, on an Intestacy, 
wou’d go to the adopted ion. Is not 
competent to raise any question as to 
the validity of the dehutter. It Is, also, 
urged that unless the widow lives at 
Benares o: at Madhupur she wll! not be 
entitled to any malntejance and that she 
must be limited to the monthly sum of 
Rs. 125 mentioned in the Will of the 
testator. 

The only clauses in the Will calling for 
attention In the, present appeal are the 
5tb and 14th clauses, tn the 5th clause 
the testator says—“ I have ait intention 
to establish at Benares, after my name, 
the deities Dakshina-Kall, Tara, Bhuba¬ 
neshwar!, Thakinanls and Dakshlneshwar 
Siva Thakur. During my lifetimf I 

C' 

shall establish and consecrate the afore¬ 
said ^Thakur *»»^,^hakuranf8, construct 
temples for them, and make provisions 
for their Huha, (service) and worship. 
Should I happen to die, which God 
forbid, without having In my life time 
established the said Thakuranis, in 
that case, as soon as possible after my 
death, my begotten son,-if any;-living, 
and in his default, my adopted son, or 
if there be any'son living'"a minor, or 
in the absence of any begotten or adopt¬ 
ed, son, the executor of this Will and, 
in his default, the person who may, 
according to the direotiona made below, 
be appointed administrator by th? Judge 
of the District of Rungpur, for the time 
being, shall from the Income of any 
property other than the dtbutter property 
cause the aforesaid Tbakur and Tbaku- 
ranls to be established and consecrated 
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and temples to be* oonstraoted ^or them, 
An(> oonseoVated at a oos^ not exceeding 
Rs. 7,000 and the Imnfbveable properties 
mentioned In the schedule given in the 
foot of this .Will, shall be dedicated to 
and set apart for Aie said Dakshlne- 

shwar Siva Thhkiir aPif Dakakina-Kali, 

» * 

’ Tara and Bhubaneshwarl Thakuranis to 
meet thp expenses of thel? sheljfl (service) 
and worship, and, after my death the 
aforesaid propertfbs shall be the absolute 
dtbutter properties of the said Thakur 
and Thaku/anls and with the profits of 
the same the'expenaea of the daily and 
periodical worships, services and oflferlng 
and other necessary expenses in con-' 
neotion with the same, and (he expenses 
of the repairs of the Tliakurbarls and 
of*tbe construction of Vsew houses, when 
necessary, shall continue to be defrayed^ 
but on no iacoount there shall he daily 
given l^s« than 30 seers of rice and 
upakaram suitable to the same, andi 
the religious mendicants, beggars,’poor 
Brahmins and Balsnabs wil^ be fed with 
the prasad of the ofiferiogs so made. 
No shebait, and none of my heirs and 
representatives shall be able to create 
any Incumbrance over or to make any 
transfer or m%ke putni,or any other kind 
of pe;'manent seCtlemont or any ijara 
settlement fqr more th9,b 10 years, or 
do any acts InjuriJus to the profits 
of the aforesaid debulter property and 
should he* do so, it shall not sta^d 
valid.” 

It is obvious that the Thakurs.and 
!*• 

Thakuranis had no material existence, 
by the names mentioned* in the Will, at 
the time of the testator’s death. They 
were not personified ‘ or visualized, and 
If the case of Upmdra Lall Boral v. 


Hem ChaMra Boral (1) was correctly •; 
decided, the gift or dedication of pro- ' 
perties in favour of these deities was 
certainly invalid. It was there observ¬ 
ed :—“If there was a gift to the idol, 
it was bad because there was no Idol In 
existence at the tImS of his death ; If 
there was a power to make such a gift 
the power was inefifeotlve Because, on 
the authority of Bal Motibakoo v. Bai 
Mamoobai (2), we think .that a '• power 
must be to convey to a person, who was 
In existence, either actual or in contem¬ 
plation of law, at the death of the 
testator, and the Idol to which the dedi¬ 
cation is sought to have been made was 
not ithen In existence.” The learned 
Judges then proceeded to say—“the 
deity, no doubt, is always in existence, 
but there could be no gift to the deity 
as such, and there was no personification 
of the deity to whom the gIf^ could 
have been made or who -was capable 
of taking It.” The same point was 
similarly decided by, Mr. Justice Stanley 
in Rojomoyee Dafsee v. Troyluckho Mohi- 
ney Da»tee (3) and by Mr. Justice 
Stephen In^ Nagertdra Nandini Dasti v. 
Raja Benoy Krishna Deb (4). If it were 
necessary to decide the point; We should 
be disposed to accept the’ view of law 
which has prevailed since the earlier case 
of Doorga Prosad Dass v. Sheo Proshad 
Pandah (5), plted in the judgment of 
Mr. Justice Stanley. But, In our opinion, 

(1) ‘J C. W. N. 296 : 8. c. L L. R. 21 
Cal. 405 (1897). 

(2) 1 0. W. N. 866 ; s. a L L. E. 31 
Bom. 709 j L. R 241. A. 98 (1897J. 

(3) 6 C. W. N. 267 : 8. a I. L. R, 2f 
Cal. 260 (273) (1901). 

(4) 7 C. W. N. 1211 s. 0. I, L R. 89 
Cal 621 (1902). 

(I) 7 0. L, R 378 (1880). 
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the widow Is not competent to raise 
Buoh a question, or to have a construe- 
tlon of the entire Will. The 6th clause, 
of which she seeks construction, does not 
militate against her interest whirli is 
restricted to maintenance on the condi¬ 
tions speciBed in the 14th clause of the 
Will. In this view we are supported 
by the decicion in Brinda Chaudhuiiri 
V. Radhika Chavdhrain (G), where it was 
said that a widow is entitled to main¬ 
tenance and to bring a suit to have her 
maintenance made a charge tipon the 
estate of her deceased husband. This 
case was distinguished by Banerjee and 
Stephen, JJ , in Garabini Dassi v. Prnt^p 
Chandra Shaha (7). But the lej^rnod 
Judges thought that they wore entitled 
to look at the provisions of the Will 
of the adopted son of the widow’s hus¬ 
band in order to see if it really affected 
the right of the widow to maintenance, 
and, looking at the Will, they said that 
it did not affect her right in any way 
whatever. It follows, in our opinion, 
that the widow’s interest must be res¬ 
tricted to her claim for maintenance, 
and that other questions regarding the 
construction of the Will must be dealt 
with betweep the executor representing 
the estate ainj the adopted son ■ who i.s 
bene^ciary under the Will. The adopted 
son, Dakshaja Mohan Roy Chaudhuri, 
never sought to have coirjtnictioa of the 
Will of Dakshlna Mohan Roy Chaudhnri. 
He Is not entitled, in his new capacity 

I 

as Respondent, to have construction as 
agaluBt the executor who was a co- 
Defendant in the suit as originally 
brought by the widow. The contrary 

(0) r. L. ft. 11 Cal. 492 (1885). 

(7) 4 C. W. N. 802 (1900J. 


view would enlarge thp scope of the 
present litigation which, as we have spld, 
must be restricted to the interest of the 
widow only. ' 

Coming, then, to the question of main¬ 
tenance and residence we observe that 
the 14th „clau8o'of the W*ill of Dakshina 

ft 

Mohan Roy Chaudhuri was based oh the 
assumption that his widow would adopt 

I 

a sou in accordance with the authority 
delegated to her l\y tho'second clause of 
the Will. He having himself taken a 
son in adoption, by his cod-cIl of later 
date, the 14th clause must bo read sub¬ 
ject to the codicil wherein he declared 
that “ should the ' aforesaid Will, made 
by me, con't'aiii any provisions contrary 
to this codicil, they shall be fnoperaHva 

I 

and the provisiciis of the codicil shall 

r» 

P’-evail ” 


The 14th clause consists of 'our parts : 
(1) “if, after my death, my wife, the 
'aid Nagen Ira Bila Chaudhurani, resides 
in ray house at ^adhupur or in my 
house at Benares, she shall, so long as 
she lives, get from my estate, an allow¬ 
ance of Rs. 125 a month for her main¬ 
tenance and for doing religious or pious 

^ t 

acts; (2) except receiving that fixed 

( 

aliowance, she sha’l have ,uo right to 
the debutter or other properties left by 
me, nor shall 'she be able, to Interfere 
with the same in' any way : (3) If, in¬ 
stead of residing in my house at Madha- 


I 

piu or in my house at Benares, she 
resides at Calcutta or elsewhere, and 
does not adopt a son according to the 
directions contained in para. 2‘of this 
Will, or does noi. live a chaste life, she 
shall not get the aforesaid aliowance, or 
any assistance or ber.efit from my estate : 
(4) If there be any disagreement between 
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my said wife |ipd «iy^ begotten Son or 
adapted sco, and if my lifte to live 
leparately, la that ^ase, if she Hves at 
Benarej sh^ shall get two roema either 
on the first floor or the second floor of 
my Benares house to iive in, and, i’f she 
resides in my Madhu’pua llousej she shall 
construct four thatched huts within the 
compound of that house, whicii is sur¬ 
rounded by \?aH8 on all sides and live 
in the same and’,^]Se shall get from my 
estate reasonable expenses for the con¬ 
struction a'jd repairs of those huts.” 

The first lentence confers an absolute 
right It) receive Rs. 125 a month pro¬ 
vided the widow resides in the testator’i 
house at Madhiipur or in 'hii house at 
Benares. 'The second sentence takes 
away all right to the <debutter and other 
properdies, and we may observe that it 
precludes her froriT seeding a construc¬ 
tion of the 5th clause as we have already 

held, the third sentence has ceased to 
> • • 
be operative becausetestator, him¬ 
self adopted a son and the widow cannot 
be visited with any penalty dor omitting 
to ’comply with the wishes of her hus¬ 
band. The fourth sentence, also, appears 
to be inapplicable to the present circum¬ 
stances. 'Thore is no disagreement bet- 
• • 

ween *»be widtow, and Dakshaja Mohan 
Roy iChaudhuri. But this sentence Is 
important as showintj that the testator 
desired his widow and adopted son to 
live in* tho same house either at Benafcs 
or at Madhupur, and efTeot should be 
given to this very proper intention on 
the pap*! of the testator when the -ques¬ 
tion ‘of his widow’s residence comes to 
be settled. 

It Is unnecessary to consider the pre¬ 
cise meaning of the term " residence ” 


whether exclusive residence or the oooa- 
slonal use of the testator’s house would 
be sufficient oonfpliance with the provi¬ 
sions of the 14th clause: See Ganendro 
Mohun Tagore v. Juttendra Mohan Tagore 
(8). On the facts, we agreb with the 
Subordinate Judge injthinklhg that there 
is "just cause ” for the widow not to 
reside at Benares or at Madhupur. The 
testator’s concubines are living in the 
Benares house, and the Madhupur house 
is not fit for human habitation owing to 
the earthquake of 1897. One of the 
concubines is an old woman with a 
family, the other is a kaharin, and no 
Hindu lady could live in the same pre¬ 
mises with such persons consistently with 
her position and dignity. 

The most difficult question, however, 
is whether the widow can challenge the 
express provisions for her maintenance. 
It is unnecessary, for the purpose of 
the present litigation, to consider whether 
she could challenge the Will if no main¬ 
tenance at all bad been allowed to her. 
It has been held in Deberdra Coomar v. 
Brojendra Cooviar (9) that a Hindu In 
Bengal may by Will exclude his widow 
from her right to a share in his property 
on partition between her sons and grand¬ 
sons. But this Is not tho case here. 

> 

Again, the right of a widow to malnte- 

i 

nance cannot be excluded by implication. 
This, also. Is noi tho case here. As Mr. 
Mayne observes in his treatise on Hindu 
Law and Usage, 7th Ed., p. 628, the right 
of a widow to her malutenance arises by| 
marriage. It seems, therefore, contrary v 
to principle to hold that by devising 
property to another the husband can *’ 

(8) L. R. 1 I. A. 387 (394) (1874) 

(9) I. L. B. 17 Cal. 886(1890). 
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authorise that other to hold It free from 
the claim which neither he himself nor 
his heir could have resisted ; and it 
seems, on the authorities, that a widow 
cannot be deprived of her right to main¬ 
tenance by any provisions In a Daya- 
bhaga Will. ‘ 

But, In our opinion, these larger ques¬ 
tions do not f)roper!y arise in the present 
case. Here there Is a Will of which 
probate has been .granted, and we have 
to construe that Will and not to make 
a new Will for Dakshina Mohan Hoy 
Chaudhurl. The conclusion cannot, in 
our opinion, be resisted that the amount 
of maintenance fixed by the testator 
himself, which Is not a nominal amof.nt, 
and which is not contrary to any provi¬ 
sion of Hindu law, cannot be varied by 
the Court. But, I think that this Court 
is at liberty, in effectuating the wishes 
of the testator, to place a reasonable 
construction on the 14th clause of the 
Will by compensating the widow for her 
Inability to reside .at Benare.s or at 
Madhupur. She cannot reside at either 
of thdse places owing to no fault of her 
own. The executor might n'o dqubt make 
arrangements for the widow’s residence. 
But this wduld be an unsatisfactory solu- 

I 

tlon of the difficulty, regard being bad 
to the persistent litigation which has 
been going on, and it would probably 
result in further disagreement. More¬ 
over, the 14th clause does not contem¬ 
plate that the widow should reside at 
Benares or at Madhupur apart from the 
adopted son, and, as the adopted son 
Daksbaja Mohun is living in Calcutta, 
the widow may reasonably ask to be al¬ 
lowed to live near him. What, then, 
would be a proper monthly sum to 


be paid to jthe» widow .to enable her 

to comply with the intentions of bsr 
* 1 

late husband ? Thetsum of Rs. 125 per 
mensem is hbviously inadequate. Tt was 
raised to Rs. 320 by an order of this 
Court during the probate proceedings, 
and, in the absent^ of anything to tho 
contrary, that sum commends itself to 
us as adc'i^uate, . From the deposition of 
Kumaif Chandra Kishor^ 'Roy it appears 
that bis mother reoa’ved 50 a month, 
but she had not to pay house rent, 
wages of servants, and boarding expenses 
(p. 232 of the paper-book).' The wit- 
ness Bepin Chandra Roy Chowdhury de¬ 
posed that his mother received, besides 
maintenance * whatever was needed at 
any time. There is abundant ^authority 
to show that a * Hindu lady, In the 
position of the Respondent, Nagendra 
Bala ChowdhuratJ, Is not obliged to live 
a life of asceticism. She fs ,boi>nd *to 
perform various religious, ^ou!al and 
domestic ceremonies," she is not entitled 
to bare subsistence or a starving allow¬ 
ance. The Subordinate Judge has fixed 

I 

a monthly allowance of Rs. 500 which 
he arrived at on a consideration of cer¬ 
tain reported cases where there were no 
Wills in the way fettering th? discretion 
of the Court. If,, there 6ad be6n, no 
Will in the present case, wp would not 
have interfered wita the discretion of 
the Court below though,*' to a certain 
extdnt, the Subordinate Judge is wrong 
in taking into oonaideration the wants of 
the widow’s father and other relations. 

Ho has allowed Rs. 50 on that a'ooounb 

( 

and, in any event, this part of his judg¬ 
ment could not be sustained. 

In our opinion, the" proper amount to 
be paid to the Respondent Nagendra 
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Bala Chowdbu^anl is jjls. *3^ per men- 
^em, the excess over the sum of Es, >125 
allowed by her husband being, In our 
opinion, due to her as oompensatlon for 
her proved* inability ^o reside at Bonares 
or at Madhupur. > ^ , 

The decree of the CJurt beldw will be 

varied In accordance with our observa- 

1 

tlons. < The findings of the Subordinate 
Judge with rejgwrd to the dthuHer pro¬ 
perty and tbe'*othei' like provisions in 
the Will must be expunged. The result 
is that Nsgendra Bala Chaudhuraiii will 
receive her molnteuauce and compensa¬ 
tion from the 18th November 1905 at 

% 

the rate of Rs.’ 320 per r^onth during 
her life-tipie from the estate of the late 
Dakshlna Mohuu Boy-* Chaudhuri, by 
whomeoever represented* that she shall 
not forfeit her rigVv to ^hat bionthly sum 
for not li»ipg in the house at Benares 
or at MRcibupur, and that she will have 
a charge' «pon the for the sain* 

monthly sum so decreed. The costs of 
the appeal will come out of -the estate. 

CoXE, J.—I agree that the allowance 
of Rs. 320 Is suitable, that the widow 
has just cause for'not .living at Madhu¬ 
pur and«Benares and that she has no 
locut sfandt 'for contesting the grant to 
the Thakurs in this suit. , But 1 am not 
prepared to Admit the proposition that 
a Hindu husbaud has tjie power of limit¬ 
ing tbs. amount of his widow’s mainte¬ 
nance by Will. No authority has been 
shown UB for this proposition and though 
there l<) uo direct authority against it 
there* is a cotislderabld amount of In¬ 
direct authority. It is well settled that 
the husband cannot deprive a chaste 
widow of maintenance altogether and the 
question arises whether this is because 


the Hindu law directs that he shall pro¬ 
vide for her maintenance or beoause her 
right of maintenance la a right para¬ 
mount or superior to his power of testa¬ 
mentary disposition. It appears to me 
that the balance of authority is in favour 
of the latter view. It was laid down in 
Jama v. Machul Sahu (10^ which was 
followed in £echa v. Mothina (11) that a 
husband could not deprive his widow of 
maintenance altogether' and the ground 
assigned was that the wife is in a subor¬ 
dinate sense a co-owner with her hus¬ 
band In the whole of his property. Babu 
Golap Chandra Sarkar in his work on 
Hindu law states that there cannot be 
any * doubt that under Hiudu law a 
widow’s maintenance is a legal charge on 
the husband’s estate and though this 
cannot be said to be a correct statement 
of the law if it means that it is a charge 
that binds the property in the hands of 
persons who Lave purchased it honestly 
without notice and without any attempt 
to defraud the widdw of. her rights, still 
there are numerous cases that lay down 
that in the hands of heirs, and of pur¬ 
chasers oolliiding with heirs to defeat the 
widow’s rights, the property is charged 
with the widow’s maintenance. I may 
refer for example to the remarks of Wil¬ 
son, J, in S'-irolah Dossee v. Bhooban 
Mohun Xeogi (12). 

If then a 'husband cannot deprive a 
widow of maintenance, because she is in 
a subordinate sense a co-owner with him 
in the properly and her right to main¬ 
tenance is in a limited way a charge on 
the property, it seems logically to follow 

(10) I. L. R. 2A11. 316 (1879). 

(11) I L. R. 23 All. 86 (1900). 

(12) I. L. R. 16 C»l. 292 (1888). 
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that be cannot limit Its amount. It 
seems illogical to say that when the ques¬ 
tion Is whether the husband can deprive 
bis widow of maintenance, her right 
to maiuten'auca is superior to his power 
of testamentary (disposition ; but that 
when the question Is how much the 
widow ought to have his power of 
testamentary disposition is superior to 
her light to maintenance. 

It is true, of course, that a husband 
can within limits lay down that his 
widow shall forfeit her maintenance if 
she does not live in the family house. 
This certainly, at first sight, seems to 
make her rights subject to his power of 
disposition. In the Calcutta cases on 
this point the question was whether the 
widow forfeited he*’ rights under the Will 
on a breach of the condition, and the 
question whether she forfeited her rights 
under the law outside the Will does not 
seem to have been considered. But In 
the Bombay cases it was decided that 
she forfeited her rights altogether. At 
the same time It must" be remembered 
that in the eyes of Hindus the family 
house is undoubtedly' the p.oper place 
for the widow to reside, and the special 
right given to the husband to Insist on 

her living there need not necessarily bo 
. •! 

regarded as making the right to main¬ 
tenance entirely subject ,*o the husband’s 
power of disposition. 

It is true, too, ihat a husband can by 
Will deprive bis widow of a right to a 
share on partition [Debendra Coomar Roy 
V. Brojmdra Coomur Roy (9)]. But, that 
1b quite a different thing to depriving her 
of maintenance and. In the case quoted, 
the latter right was admitted. I cannot, 

(0) I. L. R. 17 Cal. 888 (1800) 


therefore, ugree^'that a Hindu husband 
has the right to reduce the amount of a 
chaste wl(ilow’8 maintenance, be^w the 
proper provision. That provision has to 
be Calculated on (*) the value of the 
estate and, (ii)^ the position and status 
of the deceased h'usband and the widow 
[Sm. N;.ltokissorfe Donee v, Jogtndro 
Nath ,Multlck (13)]. I,.agree, however, 
that In calculating the . amount due on 
the second consideration great weight 
sljould be attached to a statement in the 

t ** 

husband’s Will, not as bo]ng a legal 
limitation of the wldo.v’L right, but as 
^evidence as to whj\}: a lady in the position 
of his widow should need. And I think 
the learned Subordinate Judge has not 
given sufficient oj.nsidoration in this case 
to the husband’s estimate of his './idow’s 
needs. I think the ECiiowance of Rs. 320 
sanctioned by tiie Court of Wards wh,ich 
usually makes careful enquiries Into 
matters of th« kia(] as reasorfable allow¬ 
ance and may be granted. 

It follows'.'rom the above remarks that 
In my opinion the widow’s rights are .not 
in any way affected by the attempted 
grant to the Thaknrs and that she has 
no locus standi for queatloni,Mg those 
grants In this suit. ’ 

N. G. ’ Dect ee modified. 

(13) L. H.16 I,-,A. 65 (1878). 
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[CIVIL APPELLATE JDRISDICTION.]* 
•Appeals from,App»Ill\tb ^Decrees 
Nos, *596 AND 659 19ClV. 

t 

Ha^i Charan Sant, 
Maoleai^ C. J. Defendant Appellant, 
Doss, J. , V. , 

1908, K^ilash Chandra 

6, May. BauyAN, Plalqtlff, 

Respondent. 

Malicimi prosici^tion—SuU for* daoiaqet 
—Prosecution started j>i/ Police upon infor- 
motion from DefXndant—Real prosecutor 
liable. 

A prii)ate*individual upon xvhi>se in¬ 
formation to 'he^Police a prosecution was 
started cannot escape liability (or damages 

• I 

for malicious prosecution by urging that 
the Police and not he prosecuted if it ap¬ 
pears that he himself was, the real ptose- 
cutce\ , * 

« • 

Bhul Chand Pa'Mo V. »Palun Bas (1) 
folloi^ed. * , 

P’lTZ JoIinV Mackinder (2) lefeired to. 

These ^werS appeaWpiefefred on«the 
3rd of April 1907, against the decrees of 
Babif Annoda Proead Bagchi, S*abordinate 
Judge, 3rd Court of Zillab 21-Peignn- 
nahs, dated the 18ch of December 1906, 
modifying the decVee of Babu Pankaja 
Kumar Chatterjee, Munsif, 3rd Court at 
Alipur, d»|ted tfii l^th of May 1906. 

Thead two appeals arosg out of two 
suits brought *by two Jjro’thers Sliyama 
Charan Bhiiyan ^and Kailash Chandra 
Bhuyan f-jr damages for malicious prose; 
oution. 

* 

The Defendant in each case, one 11 irl 
Charan S^jnt, appears to have lodged "fn- 
formatien against the two brothers with 

(1) 12 C. tv. N. S18u (1903). 

(2) B Com. Bench,Rep N. 8. 606 At 

p. 638 (1881). 
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the Police alleging that they had com* 
mltted crlrrfinal breach of trust fn res¬ 
pect bf fire bags of paddy worth about 
Rs. 14. The ofifenoe being cognisable, 
the Police took cognisance of it and later 
on sent it up before the Magistrate, who 
however acquitted the accused. 

The latter thereupon Instituted the pre¬ 
sent suits. The lower Appellate Court 
found that the Defendant "started the 
prosecution and supported It by concoc¬ 
tion of false evidence ” tjiat there was 
Ill-feeling between the parties, that the 
complaint was false, that there was no 
reasonable or probable cause for institut¬ 
ing the proceeding and they had been 
' Instituted maliciously. 

The.Subordinate Judge allowed Rs. 45 
to the Plaintiff in each case as damages 
with costs and Interests. 

The Defendant preferred these second 
appeals. 

Babu Shibo Prosanno Bhatta^arjee 
'and Gopal Chandra Mittra for the Ap¬ 
pellant. 

Mr. O. Sarkar for -the Respondent. 

The Judgment of the Court was as 

• • 

follows :— * 

Maclean, C J.—I'hls is an, action for 
malicious ^rosecntlon. The .Defendant, 
it app)ear8, gave information to the Poliqe, 
upon which the Plaintiff was arrested 
and bronglit befcce the Magistrate and 
subsequently acquitted. The case comes 
before ns on second appeal, and we must 

A 

take the findings of the Judge in the 
Court below as binding us. That Court 
has decided against the Appellant and 
decreed a very small amount of damages. 
The Appellant appeals : and, he says 
that the action would not lie, that he 

103 
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was not the proaeoutor brfo that the 
Police were the proBecutors. Now,*what 
are the findlDge of the Court below! 
There are findings of malice, findings of 
want of reasonable and probable cause 
for the Institution of the criminal case. 
The Judge also ^nds, <■ The Defendant 
did not only lodge the complaint before 
the Police' but did virtually fabricate 
false evidence to procure the Plaintiff s 
oonviotion." The Defendant did actually 
appoint a mukhtear to prosecute the Plain¬ 
tiff. The nulchUa^namih shows for what 
object the mukhtear was appointed. It 
was clearly stated in it that the mukh¬ 
tear was to ' prosecute,’ and the evidence 
Is that the mukhtear did actually .cross- 
examine the defence witnesses before the 
Magistrate: and as stated before the 
Magistrate treated the Defendant as the 
virtual prosecutor.” I think upon these 
findings it is clear that the Defendant 
was the real and virtual prosecutor. 
The case is identical with an unreportcd 
case decided by ^ Division Bench of 
this Court (Utr. Justice Banerjea and 
Mr.' Justice Geidt) on the 9th of 
January 1903. [SA«' Ohand PaUo v. 
Falun Bat (1)1 an d in the ju d gmen t in 

(1. Ci7iL APPELLATE JURISDICTION'. 

' No. 1228 or 1900. 

Bhcl Cha.nd Patro, 
Banbbiea, J. Defendant, Appellant, 

Geidt, J. 

1903. Padl’n Bis, Plaintiff, 

9, January Respondent. 

Jjdioiwi prouculion—Suit for damagei—In¬ 
formation to Police—Informant engaging ■pleader 
to proteeniit—PeaionaUe and probable cause 
Conviciian of Plaintiff by Court of firtl. instance 
if eondutive. 

Where a person gives false information to the 
Police he cannot escape liability for the natural 


thatcase som^ FngHs.h authorltln nre 
referred w|i1oh support the tlety of 
the present lowei Appellate Court. 'I 
might almost avail myself of 'che^-anguage 
of Chief Justice Cockburn In the case 
of Fi(t John V. Mtchindtr (2), where he 

(2) 9 Coin. Bchch Rep. N. S. 506 at 
p. 633 (1861). 

■ 4*“ 

and intended eonsequenees^ of the acUmerely be¬ 
cause there was a snbsequei t investigation and the 
prosecution, was set in motiorfhy the Police, When 
further he is found to have conducted (he psrott- 
cut ion by engaging a pleader and a mukhtear 
it cannot be Urged that the PoUcCtind not he was 
responsible for the prosecution. , 

A person cannot be held liable for damages for 
' Malicious prosecution if it if not found that there 
was want of reasonable and probable cause or 
that the cireimstancis of the cast wire such as to 
be in the eyes of the' Judge inconsistent witk^ the 

enslenre of reasonable and probable cadse for the 
« ^ * 
liroati ution. •) ' 

The fact that the Plaintiff va^loniicted by the 
t'ouit of first instancr and was oidj arjguitted on 
f appeal uvghi to hr considered ju .determining 
whether there u-as''rT„sonaUc or prulable cause, 
but it cannot be regarded as conclusive in favour 
of the Defendant. 

This was an appeal preferred on the 12th of 
July 1900, against the decree of Babu Jogendra 
Nath Rai, Additional Subordinate Judge of 
Zillali 24-PergunDahs, dated the 4th of June 
1900, modifying the decree of Babu‘'Amrita Lai 
Mukherjee, Munsif of Alipore^, dated the 7th of 
December 1899.^ 

• « 

Dr. Ashutosh Ms'Merjee and Babu Biraj 
Mohun Majumdar for the Appellant. 

,^Bahus Mohendra Hath Boy tnd .Dcssarathi 
Sc/nyaf for the Respondent. 

Tlie .(UDOMENT or THE COURT was as fol- 
lows';— * 

In this appeal, which arises out of A suit for 
damage* for malicious prosecution, two questions 
arise for determination, first, whether the lower 
Appellate Court was light in giving the Plaintiff 
a decree, without coming to any express finding 
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says, " 1 can only say tha'A^n my opinion 
itiwould be a lamentable reproach to odr 
law if a qiairo for redress for so .grievous 

that there waa a want of reasonable and fro- 
bable cause for the pro 8 e(;ution j and, second, 
whether the Court* of App^f below was right 
• in giving the Plaintiff a decree for damages for 
malicious prosecution against the Defendant, 
when the Defendant did not institute Vhe prose¬ 
cution by any complfjinJ made before the Magis¬ 
trate but merely gave inforriiation to the Police 
against the Plaintiff. 

With reference to the fijat point it is argued 
by the learned wakil for the Defendant-Appel¬ 
lant, that although Rie lower Appellate Court 
has found that the Plaintiff was innocent, and 
his innocence was pronounced by the Appellate 
Criminal Court, and although tlie lower Appel- 

S • 

late Court has further found that the Defendant 
was actuated by' malice, th^re is no finding in 
the judgment of the lower Appellate^ Court that 
there was a want of t^asouaUc aud jjrobable 
cause for tlie p’-pseculiou, which is one of the 
ingredients bec^ssary to be established before a 
decree for damages for malicious, prosecution, 
can be obt&ined. The contention is so *far 
correct, that there must be a binding that there 
was a want of reasonable and probable cause 
for tbe prosecution; or, to quote from the 
judgment of Lord Justice Bowen in the case of 
Airath v. The Horth Eastern fiaitju.'ay Company 
( 8 ) which was affirmed by the House sf Lords 
that the circumstances of the case were such 
10 to be ia the eyes uf the /udge inconsistent 

I 

with the ezistence of reasonablo aud probable 

II * * 

Qtuse. I 

Now, in the present case alj.hougb there is an 



being no reasonable and probable cause for the 
prosecution, we think that thore are statements 
in the judgment of the lotver Appellate. Court 
subetautiallp) lu the effect “ that the circumstkn- 
cas of the case were such as to be in the eyes of 
the Judge inconsistent with the existence of 
reasonable and probable cause.” 

Those oircumstauces, as expressly found by 

(S) L. B. 11 Q. B. D. 140; on appeal L. A. 11 
App. Cas. m am). 


a wrong could be defeated by legal 
difficulties of a {furely teohnloal oharao- 
ter.” I think in this case it would be 

the Judge, are that, at the time oT the com¬ 
mission of the alleged offence, with which the 
Plaintiff was charged he was not at home, and 
furthermore that the Defendant was also not at 
home when the occurrence is said to’have taken 
place, the place of the occurrence being the 
Defendant’s home It Is further found that 
tlic Defendant made false sUtefnents before the 
Criminal Court aud w'as influenced by vindictive 
motives to make the false statements. It may 
well be said that nothing more was needed to 
show that the circumstances were such as to be 

, inconsistent with the existence of reasonable 
and probable cause. Indeed, the circumstances 
found b} the lower Appellate Court preclude 
the existence of any reasonable and probable 
cause. 

> The first question laised beWe us must there¬ 
fore be answered against the Appellant. It 
was argued that the fact of the Plaintiff having 
been cout ictcd by the first Court would point 
'to the existence of reasonable and probable 
cause and that the lower Appellate Court has 
omitted to consider that fast, and further that 
it was a fact which required the very strongest 
evidence to the contrary to make out the ab¬ 
sence of reasonable^ and probable cause. And 
in support of tin's contention the cases of /adit- 
bar Singh v. Sheosaran Singh (4) and Parimi 
Bapirazu v. BdUsm-konda Vhinna Venkayya 
( 6 ) were cited. No doubt, the circTimstance of 
the first Court having convicted the Plainltff 
was a strong circumstance iu the case ; but it 
cannot be conclusive »upon the point, though 
one of the two case's cited seems to go, perhaps, 
quite as far as that. It was, however, conceded 
in the argument that it be cannot Carried so far. 
The question is whether this fact was considered 
by the lower Appellate Court, or altogether 
escaped its atteutiou. We think it was eousi- 
dered by the lower Appellate Court, when the 
Subordinate Judge at the outset says that it was 
proved by the evidence of the Plaintiff’s wit- 

(4) I. L. A. 31 AU. S« ntrt). 

(5) S UacL H. a Asp. tM (IfM). 
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lamentable, if taking the facts as found, 
it were held that the Plaintiff had no re¬ 
dress. 


The ap()e4lspth6reford, fall and must 
be dismissed with costs. ' ,. 

Doss, J.—I agre'e. i ^ 

N. G. Appeal* ditmissed. 


nesses tliat.he was innocent ; anrl tliis was also 
Found by the Appellate Criminal Court. 

Then, as to the secSnd question, the judgment 
of the lower Appellate Court does not, except 
incidentally,. and so far ns wo gather from the 
following passages in his judgment, say that the 
Defendant instituted the prosecution. In one 
place the Subordinate Judge observes ; “ Tlieie 

wa.s a dispute between the pni ties, the Defendant 
charged the Plaintiff with looting and other 
offences before the Criminal Court;” and ha 
further says :—" The Defendant made a balsa 
statement before the Crimhial Couit and he 
was influenced by vindictive motive to make the 
false charge.” But the facts ns foumbby the 
Munsif, whose finding.s have been affirmed by 
the lower Appellate t'ourt, were that the pro.se- 
cution arose out of the information given by 
the Defendant befoie the Police under ■-ec. 
164 of the Code of Criminal Procedure. The 
offence'was a cognizable offence. The PoHre 
upon information made investigation and sent a* 
report in A form against the present Plaiutrff ; 
and that led to the prosecution of the Plaintiff 
before the Magistrate, which was conducted by 
the^ Defendant by engaging a pleader and a 
mukhtear. That being so, we do not see how the 
Defendant can avoid res^.onsi'bihtj', although the 
Police might hare invealigaled the matter and 
accepted 'hii. information as correct, and sent 
up a report ctating that the case'was a true 
one. We were referred to the case of Lod v. 
Athlon (0) as authority for the proposition that 
the party who makes a ^omplaiut is not neces- 
earily responsible for every. consequence lliat 
follows upon such complaint. That may be 
quite true, but we think that by giving to the 
Police information which is false, but which the 
Police is led to believe to be true, and so to act 
upon it, the Defendant cannot avoid his icspou- 
sibility for tlir so consequences which were 
among the natuial and intended consequences of 
giving the false information, merely because 
there vs as a subsequent investigation and tlie 
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r * o 

• Appka‘l from Ordbb 
, No. 478 OF 1906. 


Maodean, C. J. 
CoxE, J. 

1908. 

17, January. 


HaPIz'UDDIN iffoNDOL, 

Defei,qdanf, Appellant, 

V. 

J/Du Nath Saha and 
orfl., Plaintiffs, 
^iespondtntB, 


Principal and 'agent—Suit for account *— 
Contract in'imting registered—Uypothecatxon 
of property—Sint to enforce chhrge — Limita¬ 
tion—LimitatioiyAct {X V of 1871), Sek, II, 

Arts. 80, 116,132. • 

’ < 

Whtre a gonfastha kyp'thecited certain 
propel ties to secuie giinefs that might be 
found due from him upon taking accounts, 

Keld— I'h'it a s\it by the principal in 
which he not only asked for accounts but 
also sought to enforce the charge created 
in his favour, fell within Ait. 1^2 of 
Sch. II of the Limitation Act and was 


pro.oeculiun was set in motion by the Police. 
Then, we have tlio additional fact that the De¬ 
fendant conducted (‘he cate by eugagihg pleaders 
and mukhtearsi Tliero can be no manner of 
doubt, then, as tc^liis being responsible for the 
piosecutiou and to ^is being liable for damages for 
malicious prosecution ; as has been vvell put by 
j!iir F. Pollock in his “Law of Torts” (siath 
edition, p. *219). “sA party who sets the law in 
motion, without making the act hia own U not 
necessaiily free from liability," an/the case of 
Pill John V. Mackinder (2, is authority in sup¬ 
port of the view we take. 

The contentions urged before us therefore 
fail, and this appeal must be dismissed with 
costs. 


(6) IJ Q. B. 171; IS L. J. Q. B 70 (18«) 


(i) 9 Com. Renoh Rsp. (OS at p. 421 (1161). 
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hot governed bt*iithe^ Art. £9 or Art, 116 

^ *1 * 

^ of the iatd schedule. » 

Seno^ble-i—^ suit ty a principal against 
his agent for accounts is not "a suit for 
compensation for breach of a contract in 
waiting registeredf when {he conttnct bet¬ 
ween the parties is Embodied in a t egis- 
tered document, and Art. 89 and not Att. 
116 sf Srh* J1 of tlie Limitation Act 
should govern nutii a suit, 

Motilal Bosb V. Amin Chand Chatto- 
PADHY (5),doubted.^ 

Ashgar *Ai.i Khan v, Khufshed Au 
Khan (1), Jogendra Nath Eoy v. Deb 

Nath Chattkrjee (2;, Madhub Chondcr 

« 

Chuckebbotti V. DkbendrJa Nath Dey 
(3) followed. 

* 

» Th\s was an appeal 'preferred on the 
28ih of FeV)rua^v 1906, ayainst an order 
of Babii Sejjin Behary Chatterjee, Snb- 
ordinr»te’'Jndge 'of Zdlah Murehidabad, 
dated the.26cb of January 1906. * 

The facts of the case material ^o this 
seport will appear from thg judgment. 

. Babu Bam Chunder Majumdar for the 
Appellant. 

Bahu Taiak’Chander‘Chuckeibutty for 

the Respondent. 

. ■> 

The Jddoment of the Court was as 

» » 

follows;—* • 

Maclean, C. J.—This is a suit for 
acoon,nt8 by the executors of the estate 
of a deceased principal against hifi go- 
mastha, who was Defendant No. 1 and 
his surety, Defendant No. 2. • Th® Sub¬ 
ordinate Judge dismissed the suit on 

(1) I. L. R 24 All. 27 (1901). 

(2) 8 C. \V. >".113 (1903). 

(8) 1 0. L. J 147 (1901). 

(6) 1 C. L. J. 211 (1002). 


lan 

the ground that It was barred by limit¬ 
ation, holding that Art. 89 of the second 
schedule to the Limitation Act applied. 
The Officiating District Judge reversed 
that decision, holding that the case fell 
within Art. 116. There seems to be 
some difference of judicial opinion upon 
the question as to which article does 
apply. In the Privy Coanoil case of 
Asghar Ali Khan v. Khurshed Ali Khan 
(1), the Judicial Committee held that in 
a case of this nature Art. 89 applied and 
that the expression " moveable property ” 
in that article included money. The 
same view was followed by this Court in 
the case of Jogendta Nath Roy v. Deb 
Ni’jh Chatte>jee (2). The same view was 
also adopted in the case of Madhub 
Chunder Chvckeihutti v. Debendra Nath 
Dey (3) and in the cilse of Sib Chander 
Boy v. Chunder Narain Mukeijee (4), 
In this case, however, it appears that 
the contract under which the gomastha 
was appointed gomastha, is a registered 
document. The argument is that as It 
is a registered ^document, the case falls 
within Art. 116 of the second schedule 
to the Limltatioji Act; and, the Respon¬ 
dent relied upon a decision of a Division 
Bench of this Court also,. Motilal Bose 
V. Aniin Chand Chattopodhy (5), which 
laid down that where the contraot bet¬ 
ween the parties is under a registered 
document, the'case is governed by Art. 
116 and not by Art. 89. Had the matter 
rested there, my own v^ew would have 
been that Art. 89 applied and not Art. 
116. Art. 89 expressly applies to the 

(1) I. L. R. 24 All. 27 (1901). 

(2) RC. W N. 113 (1903). 

(3) 1 C. L. J. 147 (1901). 

(4) 1 C, L. J. 282 (1906). 

(6) I C. L. J. 211 (1002). 



811 


THB CALCUTTA WBEKLV NOTBS. 


[VOL. Xtl. 


Hafizdddin Mondol V. Jadu Nath Saha. 

oaae of a principal suing his a*gent for 
an account', whilst Art. 116 applies to a 
suit "for compensation for the breach of 
a contract in writing registered,” To 
ascertain which article of the schedule 

I 

applies, it is important to see what is 
the relief which the Plaintiff claimed. 
Now he Is nob seeking here for compen¬ 
sation or damages for the breach of the 
contract entered into by the gomastha 

to furnish accounts as he contracted to 

«• 

do, but he Is asking for an account 
simply upon the footing of principal and 
agent. And, as I have said, if the matter 
had resied there, I should have been dis¬ 
posed to say that Art. 89 and not Art. 
116 applied. But the matter does not 
rest there : and, there is to my mind a 
very important point which has not been 
noticed by either Court. Both Defend¬ 
ants Nos. 1 and 2 hypothecated certain 
properties^ to secure the moneys due from 
the agent by two documents, a security 
kabuliyat and a t'lminnatnah, and charged 
those properties with, the payment of 
what might be found due on taking such 
accounts and by the third prayer of his 
plaint, the Plaintiff askpd that la the 
event of Defendants Nos, 1 and 2 failing 
to pay wlthioi the time fixed by Court, 
the money which might be found due 
to tha Plalntifif at the time of nikas 
(that Is, the accounts) an order might 
be passed directing recovery thereof from 
the property pledged by them and on 
Its proving insufficient from the person 
and other properties of Defendants Nos. 
1 and 2. " The result Is that this suit 

is not merely a suit for an account, but 
Is a suit to enforce in the Plaintiffs’ 
favour the charge created to secure the 
moneys which might be found due from 


the agent to^bia prino'iparoa bis accounts.* 
That, seems to i&e to be a case which 
falls within Art. t32 of the second 
schedule to the Limitation Aot, whiph 
enacts,that in a suit to enforce payment 
of money charged up^n immoveable pro¬ 
perty, the 'period 'qf limitalion Is twejva 
years from the time when the money sued 
for becomes, due.! The agent wa^ dls- 

S/ *' 

missed .'t the commencetnent of Aghran 
1308, the suit was in&tituthd on the 16th 
December 1904. Looking, therefore, at 
what, is actually claimtd by the Plaintiff 
In the suit, I think we caijnot properly 
say that the case falls within Art. S9 
to' which I have re'ferred, The appeal, 
therefore, must be disml ieed with costs. 
The Ilesponden.t has nob filed any 

t' 

cross objection, but is satisfied with the* 
acconnts which have bee*’ directed by the 
decree of the lower Appellat^j Cour^ 
which apparently are for the yeats «1306, 
1307 and 1308 finly. « • 

We fix the hearing feo at four'gold 
mohurs. . 

CoxE, J.—I agree. 

N. G. Appeal ditmitted. 

* -- - 

[CRIMINAL REVISIONALJURISDlt’TION.] 

Bev. No. 303 or*1968. * , 

Rampini, J, 

I 

Sharfdddin, j. G/bidhasi Marwari, 
1908. Petitioner, 

« 

Heard, 

30, April. Thb Eupxrob, Opposite 
Judgment,- Party. 

4, May.) 

Further enquiry—Criminal Procedure Code 
(Act V of 1898), sec. 1^37—Notice to the 
accused—Forgery—Sanction of the Civil Court 
to prosecute—Proceedings under the Begittra- 
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GiRIDHARrMARWARI V. TbB EmPBROR.* 

tion Act ariiing gut of%th\ name tramaction^ 
if good wiliiout tanction. * 

The accused was pkteed on his tHal for 
offeneci.* under secs. 4^S, JfBT, 471, I. P. 
C. and see, 82, Indian Registration Act, 

on the allegation tiiat he had abetted 

• ^ 

the fabrication of a Jhrged .bond, hut 
wae'discharged. The District Magistrate 
under sec. 1^7, Or. P, C., directed a 
further inquiry "into the case, but' before 
the proceeding 'under, sec. 4S7 commenced, 
a Civil Court had decided that the bond 
was a forgtd one. , 

Held —That the ease against the accused 
cannot 'proceed as regards the charge of 
forgery or abetment of forgery ivilhovt 
the sanction of the Civil Court. 

That with regard to the charges under 
s^c. 4^3, I. P. G, and’ .sec. 82 of the 
Indian Registration Act, which did not 
require any sanction, the accused should 
not be jaro^ecuted till the Civil Court sanc¬ 
tioned his prosecution for forgesy, as ?{ 
* » 

was not desirable That the case •••should 

proceed against him piecemeal. 

• »• 

That an order for further inquiiy 

under sec. 4^'^t Or, P. C., without giving 

a previous notice to the accused to show 

cause against the application for further 

inquiry nlust be set aside. 

HAR'TmS SANVaL 1}. Saritulla (1), 

Wahrd Ali V . Empbror (Q) followed. 

Tbia was a rule {^ranted on the 16th 
of March 1908? agalna’t an order of Mr. 
F, F. Ijjall, Diatrict Magistrate of L^a- 
galpur, dated the 22nd of February 1908, 
directing further enquiry into the ease. 

The laota of the caae material to the 
report are briefly these 

The Petitioner was alleged to have 

ID I, L, R. 16 Sal. 60811888). 

(2) I. U R. 82 Cal. 1090 (1«0»} 


abetted the fabrication of a forged bond 
and waa placed on his trial along with 
some others before Babu Bepin Beharl 
Mukberjee, Deputy Magistrate of Bha- 
galpur, for oflFences under secs. 423, 
467 and 471 Szc. of the Indian Penal Code, 
but was discharged.' On an application 
made to the District Magistrate for fur¬ 
ther enquiry, the District Magistrate 
directed a further enquiry without how¬ 
ever stating any reasons for his order 
and without giving any notice to the 
Petitioner of the application for further 
enquiry and afiTordlng him an opportunity 
to show cause against the said applica¬ 
tion. The High Court In revision set 
aside the order of the District Magistrate 
for further enquiry. On this another 
application was made on behalf of the 
Crown to the District Magistrate for 
ordering a further enquiry into the case 
and It w.as alleged in the applica^ou that 
the Petitioner was a resident of Rajpu- 
tana and was likely to abscond If he 
came to know that, the case against him 
was going to be revived. It appears 
that in the meantime the question of 
the genuineness /)f the bond alleged to 
have been fabricated was tried by a Civil 
Court which held It to be*a forgery. 
The Oiatrict MagistratO ordered a 
further inquiry but refrained from giving 
a previous notice to the Petitioner of the 
application ^or*further Irquiry on the 
ground that the Petiiioner would abscond 
if he did get such a notice.. The order of 
the District Magistrate was in these terms. 

“ I have been shown by the public 
prosecutor a certified copy of the Civil 
Court’s judgment in title Suit No. 289 
of 1907 which declares the bond In ques¬ 
tion to have been a forged one and the 
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four accused to have made themselves 
amenable under criminal law. 

“ The Honourable High Court’s order 
that the Civil Court should have an 
opportunity of determining whether the 
document was a forged one has now been 
complied with and hi the course of the 
trial the accused appeared and hotly 
contested tire case. I therefore hold 
that the further order of their Lordships 
that the accused should be given an 
opportunity of saying anything they 
wished against this further enquiry has 
practically, so far as equity demands, been 
complied with. In the light of the pub¬ 
lic prosecutor’s allegation that two of the 
accused who are residents of Rajputjina 
are likely to abscond, any further notice 
Is likely to frustrate justice, and I there 
fore under sec. 4S7 order a further 
enquiry into the original complaint, and 
at the flame time I order that warrants 
without bail for the arrest of the accused 
be issued and that they be produced 
before Moulvl Karatn Hossain to whom 
the case is made over for disposal.” 

The Petitioner again moved the High 
Court for setting aside ^he .order of tlie 
District Magistrate and obtained the 
present Rule, The two principal ques¬ 
tions raised oti behalf of the Petitioner 
were .*hat the order for further Inquiry 
was bad as It was passed without giving 
any notice to the accifsed, and that 
no order for further inquiry could be 
passed againsl; the Petitioner without 
the jireviouB sanction of the Civil Court 
which found the bond to be a forged 
one. 

Babut Datarathi Savy^l and Sura 
Chandra Mukhetjee for the Petitioner. 

Mr. Sinha for the Crown. 


The JonaMpNT, of te^ Court was as 
follows:— ^ C ' I 

This Is a rule to rhow cause why an 
order for further enquiry ma'de ^oy the 
Magistrate of Bhagalpur on the 22nd 
February last should? nob he set aside. 

The Petitioner'is alleged'to have abet¬ 
ted the fabrication of a forged bond 
and to ha've committed various cognate 
offences. This case was* enquired Into 
by a Deputy Magistrate wnJJo, on the 27th 
August 1906, discharged him. The Dis¬ 
trict Magistrate then .ordered* a further 
enquiry into the case to be nlade. This 
order was set aside by this Court on the 
4ih December 19CK5. The order of this 
Court was th4t the order of the District 
Magistrate directing a further enquiry 

could not be suppdrted, inasmuch as “ij'. 

« 

merely states, that a further enquiry is 

I ^ 

ordered but it gives no reasons,,whatever 
on the part of the District* M^^g^atrale 
fpr differing from the view takep of the 
case by the Subortilnate Magistrate. 
Moreover it appears in the case that the 
order was passed by the Magistrate with¬ 
out giving any notice to the accused of 
the application. We think that certainly 
in a case of this sort' the Magistrate before 
he passed any ordep directing a further 
enquiry ought to ^ave •isshed a 'notice 

to the accused t,nd to have heard what 

• « 

he had to say in opposition to the appli¬ 
cation ” Now the* District Magistrate 
has*,on the 22iid February Iks t * again 
ordered a further enquiry to be made 
into the case against the Petitioner, again 
omittidg to giving him a notice^r cal- 
lii'g upon him to show cause why ‘this 
order should not be made. 

Again the propriety of the order Is 
impugned on two grounds, (1) that the 
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REPOH 78 (S« Indei.) 


h IS, NO DODBT, TBU? T,HAT THB LEGAL ];RAIN1N0 OF 
lawyers In this oountry leaves ttluch to be desired. 
But the scheme that has been presented by the Vice- 
Chancellor of the Calcutta University is nfit only not 
calonlated to impart sound legal training but Is open 
to very serious objections in many other ways. The 
scheme of legal study finds but a small place In the 
Vice Chancellor’s scheme and • the major portion of 
his long minute is devoted to a special pleading for 
securing a monopoly for the teaching of law for the 
college be propoees t'l esta^iHsh.and ^lalntaln ohieily 
out of the fees 'realized from the sjudents. Al¬ 
though this college will he established on behalf of 
the UnlTersIty yet the principle thi which it will 
be financed is the same as thed; on which the existing 
colleges are maintained, namely, from the fees of th^ 
students, The Vice Chanoeller, therefore, finds it 
essential to recommend to the University that the 
law classes in the existing colleges should be disafii- 
llated. i. 


Taa Masons nat hb advances for this bxtra- 
ordinary teoommendation are mainly two. Ftrit, 
some c^Ieges need not maintain ’their law classes 
because their law classee do nob leave them any 
surpliii, Secindlf, that a college of which the 
law ciuie* iMVi I surplus attd which surplus goes 
to nielli lomo of the burdsni impoMd by the 


new University regulations in respect of the arts 
and Boience classes of the oollege, should be dis¬ 
affiliated for that reason, The Vice Chancellor, no 
doubt, mentions some defects in discipline such as 
late attendance and the like which are common to 
all the colleges. But It Is not said that such Irregu¬ 
larities in attendance were unknown In Government) 
Colleges when they bad a monopoly of the law ciassei 
and that siicli irregularities, if they still exist la 
private colleges, ,are irremediable, Reformation 
and not disaffiliation of colleges is the method fol¬ 
lowed by the University authorities in all other 
countries for remedying defects in their system. 
We dd not think it is at all proper or dignified 
for the University authorities either to secure a 
monopoly in any branch of study or to enter into 
rivalry with the affiliated colleges in any sphere of 
their work. 

The Calcutta Universitv ought to follow in 
j this respect the example of the time-honoured Euglish 
Universities, The one aim and object of their exis¬ 
tence is to help the colleges In all possible ways 
and not to help them out of existence one by one 
in a summary nvinner. The principle followed at 
Oxford and Cambridge is absolutely the sounil prin¬ 
cipal. For if the University, which is the super¬ 
vising author,ify,’ arrbgates to itself the functions of 
colleges, it descends to the position of a rival, and 
as such disqualifies itself for Its legitimate functions 
of supervision, , • , 

Monopoly in matters educational is not less 
prejudicial to progress than In matters industrial 
or commercial. The Inns of Court, which have 
enjoyed such monopoly for centuries, have sue-' 
cessfnlly resisted putdio and professional opinion up 
till lately in dlecharging their obligations In respect 
of legal education, We have no doubt whatevet 
that the grant of a monopoly to one particular 
institution will prove prejudioial to the interests of 
legal education in these Provinces in various ways. 
The first effect of the monopoly will be the raising 
of college fees, as is already proposed by the Vice- 
Chancellor, and will require students from distant 
parts of the Province td come and reside In Cal¬ 
cutta for qualifying Bud offering themeelves for the 
law examination of the University, Then Dr, 
Mukerjee says that University Law College will only 

m 
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accommodate 300 etudents. If it secures the mono¬ 
poly of law teaching what will happen to.the re- 
tnslnlng of the 700 graduaces who ordinarily study 
law at the Calcutta Uuiversi'y 1 If the scheme has 
been devised for restricting the growth of the lawyer 
class in India, we are sure, the hopes of the framers 
of the scheme will be frustrated. Supposing the 
Senate sanctions the monopoly we may safely surmise 
what will happen. The nrst result of the University 
restriction will naturally be that the candidates for 
the pleadership examination will increase and non¬ 
graduate pleaders will partly replace the graduate 
pleaders in the mofussil. This surely will not be 
a desirable state of things. Next many of the 
graduates who are refused admission iu the Univer¬ 
sity Law College will go to England, Sootlaud and 
Ireland and get themselves qualified as barristers or 
advocates and return to India and join the High 
Court and the mofussil Courts and take the place of 
pleaders and vakils. The only result of the res¬ 
triction will be that the vakils’ profession will be 
doomed. These in themselves are reasons enough for 
condemning snob oentralizition and monopoly. But 
there are other reasons besides. „ 

Tab Govbrnmbnt colleges enjoyed at one time 
the monopoly lor teaching law. In its earlier days, 
the premier Government college, the Presidency 
College, was manned by professors of ability. But 
like all institutions which enjoy a monopoly the 
efficiency of its htw classes gradually deteriorated. 
The law professorships came to be regarded as sinecure 
appointments for providing some needy or favourite 
gentlemen from the Bar. The lectures degenerated 
Into a matter of form and attendance at these lec¬ 
tures naturally became very lax.. .These professors 
used to be paid Rs. 70 ■ a month for one lecture a 
day. With monopoly and with such handsome salary 
and light work, if it was found ‘that the efficiency 
of Government law classes could not be maintain¬ 
ed, we cannot at all comprehend bow the Vice-Chan¬ 
cellor proposes to maintain the efficiency of bis col¬ 
lege by getting men mostly at Ra. 150 a bead and 
making them* work tjv° to three hours a day and 
to sweat over '40 exercises at home during the 
week. No practising lawyer will agree to give 
pso hours of his time during any patt of the day 
and correct exercises at night for Rs 150 a month. 
Failures or do nothings .of the legal profession may 
be available for this model college, but how the 
cause of legal education will be advanced by such 
teachers we fail to comprehend. This being the only 
specialty and point of difference between the existing 
colleges and the proposed college, it is evident 
that the scheme stands selt-oondemned. 

Thi Vice-Chancellor 8Pe»k8 of the system ok 
legal education mevaleiit In the University of Tukio 
and the like, affiit which little is known in this 
country and of which he himself, we presume, poi- 


lesres no •personal or practical knowledge. No one 
will therefore take him seriously when be vaguely 
alludes to such systei^s in support of bis scheme. 
But it is evitfetiii from his nhservations in the minute 
that the tutorial system which he proposes to intro¬ 
duce is borrowed fr»m some hearsay report of the 
tutorial system that obtains at r.he English Univer¬ 
sities. It will therefore be both useful and instruct 
tive to offer a sketch of the E iglish system of legal 
education. 

None op the Oxford or Cambridge colleges 
enjoys the monopoly of legal education. Under¬ 
graduates from every oollege are entitled to go 
up for the university. law examination. There is 
usually ' a law tutor at each oollege who guides the 
legal studies of the law students. It Is not In¬ 
cumbent on every oollege to maintain a staff of law 
professors, or deliver courses of lecture on every 
legal subject comprised lit the examination course, 
or to maintain any law library or even to keep the 
ordinary books of reference. The University law 
‘professors or readers or college tutors lecture on 
different legal subjects by arrangement amongst 
them. The tutor of a oollege asks bis pupils to 
attend lectures i^t different colleges on one or more 
subjects that he Is asked to study during any part¬ 
icular term. He Is not worried about the percentage 
of attendance at these lectures. An undergraduate 
at Oxford has to go to his tutor all by himself once 
for an hour In the Week or k may be twice with an 
I essay on a subject on which he is attending lectures 
and jvbich he has hien asked to ^tudy from different 
books named by the tutor. 

It is to be mentioned that no fees abb ordi- 
narlly charged for attendance at tne lectures but 
undergraduates have to pay fees to the college 
for the services of the tutor. Ordinarily the tutor 
only directs and the pupil studies for himself. 
It Is no part of the duty of fhe tutor to coach him 
for examination subjects. Tb^ undergraduate goes 
to the University Library or to 8).me college library 
where law boblis are specially kept, such as at All 
Soul’s In Oxford, hr consulting the books and writing 
out his essay. The essi^y Is taken to the tutor on an 
anpolnted day in the weel^ The tutor reads tt in 
the presence of his pupil, points out the errors, offers 
suggestions and fxplains bis difficulties. The tutor 
has no more worrying duties to perform. The tutor 
is not required to take a crowd of students to the 
University or other law library and to waste either 
his own or the student's time by random discussion 
of specific oases. All that be is anxious about is 
that the student should grasp the leading principles 
of law in the oouiUe of bis study at the University. 
He expects that for qualifying himself for the profes¬ 
sion of law the student must work in a lawyer’s 
chamber after he has got a good grounding In |he 
legal prisoiplM »t the Uoivenlty. The Uotvenlty 
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authorities do not attempt t 4 do the impossible. 
They consider it no part of their duty to Eurn dut 
fullfledged lawyers from their tutorial obambera or 
out of their'leoture balls, ^-It siipe^uoiis to say 
that the lav |utors are often dlstln^^ulsh^d scholars 
of the university who are provided with residence 
and are handsomely pajd by the colleges, which they 
OSD very well afford*to do because they have not got 
to maintain a whole host of them as is insisted on by 
the new University re^ulatlo,na here. It should be 
mentioned here that for special coaching the students 
have to pay extra fees. 'If a st/iElent cap get on 
without a coach, 'at Oxford it is not incumbent on 
him to take one. The policy of the English anlversl' 
ties is to guide the* studeata and give him Qppor- 
tunities for study. Libraries and laboratories and 
even the services of distipguished professors are 
provided by the universities for helping the colleges 
and the undergraduates. Why cannot the Calcutta 

University do the same^ ' 

« 

Ik OONCLUOIKa ibis BRIBF SKSTOB of the KNOIitSH 
University system of legal (raining we should men¬ 
tion that the university men who Intend‘to practice 
law often get themselros apprenticed to solicitors’ 
firms for a time and learn all about jcrdinary drafting 
work and tho institution of suits ‘and other inci¬ 
dental matters and later on they work at barristersl 
chambers where they receitle the* training of a 
practical lawyer. The' JBar Council in England has 
in their last report seodmmend'ed chamber work with 
a practising member pf the profession as a necessary o 
condition for qualifying oneself us a barrister. iTbis 
shows conclusively that the eminent men of the 
Eoglish Bar are also of opinion' that for practical 
training a lawyer must work with a man lu practice. 
It will be well ff the Calcutta Uulvefaity will confine 
Itself to the preliminary training of lawyers and 
leave their praotical training to the. practice and 
profession of law. If the High Court would make 
It a rule that everjf pleader sEiould be articled 
with a practising lavryer for (wo years before com- 
msnolng practice’ that will be p/oduotive of much 
better results that! the Qramming oh' students with 
case law as is contemplated la tho Vice Cbauoellor’s 
scheme. 

. ’'I " 

CRIMINAL CASES OF 1907. 

{Continwd from p. clxxxiii,) 

Prooedobb DNDBP.CHiP, VIII.—[fiTotiwJ. A itotlce 
issued with reference to see. 110 (e> is not a sufficient 
preliminary to proceedings under sec.' 107 (Knthm- 
iu%mi V. Finn, 30 Mad. 282. [Su>/]. A condition 
nob to realize rents by force nor,to commit a breach 
of the peace Is bad (Bibee v. Umntul, 11 C. W, N. 
121). \^Enquiry\ Sec. 256 does not apply to an 
enquiry under sec. 117 {Ghintnmon v. Emptror, 35 
Cak 348/. Thti ii nMemelx qaettloMble. it It 


based on the view that no charge Is required under 
sec. 117. But in summary trials no charge ne^d be 
framed,'aDd if this view were correct sec. 256 would 
not apply lo such trials. Sac, 257 applies {Emptror 
V. Pwihottam, 26 Bom. 418, 420: Wi>hid AH v. 
Emperor, 11 C.'W, N. 798. See edao 35 Cal. !S4S). 
The law as to joinder of charges under sec. 233 
et etq. does not apply to an enquiry iindgr see, 110 
(IfflAtd AH V. Emperor, supra). Two opposite 
parties cannot be joined togethhr on one trial under 
sec. 107 {Knmal v. Emperor, 11 C. <V. N. 472. Sea 
alao 8 C. W, N. 180\nd of. 9 G. W. N. 898). Au 
order without formal evidence taken is bad {PrnthU 
pati V. Emperor, 30 Mad. 330). See 5 Bom, H, Cl| 
R. 106, and Ibid 1. 

Canoellstiok of bond.— Sec. 125 empowers the 
District Magistrate to oapcel a bond on a ground 
other than that it is no longer necessary. [Va(u 
V. Emptror, 34 Cal. 1 (F. B.)] The case of Banka 
V. Janmtjoy, 32 Cal. 948, whlcn was in accord with 
Re Kaenm, 10 C. L R 335, 336 and Shto v. NU> 
kanth, 13 W. R. Cr. 44, and was unanswerable in Ite 
argument is now overruled by the Full Bench ruling. 

PoBLio Nuisance.— [Clam of right]. When a 
claim of title to the disputed land la raised, the 
Magistrate Is bound first to come to a finding 
whether the claim is bond fide or not before referring 
the parties to a civil suit (Ajimuddi v. Chnpdal, 
11 C. W. N. xxvi : see also 23 Cal. 499: 26 Cal. 
869: 3 C. W. N. 345 : 4 C. W. N. 596 : 22 All. 267, 
268: 7 C. W, N. 117 : 31 Cal. 979), and he cannot, 
without determining this question,' proceed to decide 
whether or not the pathway is public (7 C. W. N. 
117: 28 AU, 98), or whether the claim is barred by 
limitation {Kamini v Emperor, 26 Cal. 283), or refer 
the matter to the jury (26 Gal. 869: 3 C. TF. N, 
345 : 4 C. IF. -If 596: 31 Cal. 979). In Mukunda 
V. Hanbole, 2 C W, N. 654, 556, lli was held, cu¬ 
riously enough, fqllowing 15 Cal, 564 and 17 Cal, 
862, whioh’rulings form of the basis of the above 
decisions aho, that the Court must first find whether 
the road is public, and then’ the question of bond 
jidtt. 'Hie case in 10 G. IFi W, 845, 847, alsb takes 
the same view : and see also R<i7mnath v. Jaladhar, 
3 C, L J. 360. The claim of title must be bond fids 
and not a mere pretence to oust the Msgietrate’s 
jurisdiction {fS'^Cal, 564, o71: 17 Cal, 662,665: 
26 Cal. 278 : 28 All. 98, 99). There must be sotae 
show of reason in the claim, a fair ground or honest 
belief {15 Cal. 664, 571, 572: 28 All. 98, 99). It 
Is a question of fact {1 C. L, J. 454)- 
tence of an Intention to resort to a Civil Court is 
one test of bond fidtt {16 Cal 564, 573). As an ins¬ 
tance of the absence of bond fi/iee, see 23 All. 169. 
Id is for the Magistrate to say whether the claim is 
bond file or not {15 Cal. 664, 571:17 Cal. 662, 566: 
25 Cal. 278 : 26 Gd. 869 ; 23 All. 159, 160: 22 
Bom. 98S, 995 : 28 All. 98, 99), and he is to hear 
the case suffioiently to enable him to make up his 
miod OQ the point (JFsywof v, Ihatf 26 All, 99, 99), 

IPl 
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Ubgekt Noisance. — [5«cj. lU and 101]. A pro¬ 
ceeding under sec. 107, and nob one under see. 144, 
Is the proper one to adopt In the case of a dispute 
relating to rival hati {Bidhu v. 'll C. W, 

N. 223): Satiih v. Emp., Ibid 79 or to the right 
of ereotlng of bunds {Gop^l v. Efithna, 11 C.W. N. 
dvli). [S«i. IH and IJ/J)] Wherein a proceeding 
under see. 144 the Magistrate, holding the first party 
to be in possession, directed the opposite party not 
to interfere, but the District Magistrate, in revision 
under see. 144 (4', found the other way: htld 
that both orders were bad in law as proceedings 
should have been taken under sec. 145 and the 
question of possession decided In such a proceeding 
(Parkar v. Ram, 11 C, W. N. 271) [Certain act]. 
The question whether the words " a certain act ” 
Include a series of acts depends upon the considera¬ 
tion whether the series is definite or Indefinite. 
Thus an order not to commit any act that may 
induce a breach of the peace aud not to take forcible 
possession of a village was held Indefinite (Bibee 
Eulsum T Umatul, 11 C. W. N. 121), so also an 
order forbidding certain persona from interfering in 
any way with the trade of a rival hat (Satish v. Em¬ 
peror, 11 C. N. 79), or one forbidding the'petl- 
tioner from going to a certain village or allowing any 
of his servants, relations or friends from going there 
(Qholam v. Bhuhan, 2 C, W. .N 422), or from colleo 
ting rents or attempting to do so or putting in hand 
any transaction as to certain standing trees (16 Gal. 
80). An order to abstain from interference with a 
temple and its property was held to be one to abstain 
from a “ certain act ” (.?' Mad. OOJt: 18 Mad. J)02: 

Mad. 45, Ibid 262). [Proptiety of order]. The 
direction to remove an obstruction on a passage in 
an embankment and so cut the same Is one that 
should.not be passed under sec’. '144, except to 
prevent an Impending breach of the peace, but the 
parties should be directed to the,Civil Court (Oopal 
V. Krishna, 11 C. W. N. cvii). Where a breach of 
the peace was not imminent orders to remove a tree 
(23 W. R. Cr, 34) or w'eirs (2 Shome 22) oj, a bund 
(0 Cal. 103) across streams were set aside. [Can- 
eellation of oft/erj. A Magistrate cannot by suc¬ 
cessive orders extend the operation of an order under 
sec. 144 indirectly beyond two tnonths. He may 
'cancel a previous order and pass s fresh one, or 
pass successive orders for a period not exceeding two 
months in all (Satish v. Emperor, 11 C. W. N. 79), 
[Interlocutory orderj] No Interlocutory order can 
be passed during the existence of one under sec. 144 
(Ibid). [Order not expressly limited as to <me|. 
An order under sec. 144 is not bad because it is not 
expressly limited to two months. Unless there Is 
something to show that it was intended to be in force 
for more than two months, it must be presumed that 
it was intended to remain in force for only such 
period. [Ramnath v. Emperor, 34 Cal. 897 (F. B.)] 
^Irrevocable ordira would unde^ this ruling be bad, 
to out down trees (5 B. L. R. 131) to destroy 


the banks of a tank (W W, B. Gr, 36) to divide 
oto'pa (32'Cal. 154), to ‘top l&ooulatioa (Wei* USB), 
but It has also been held that orders to reiuave a 
wall (8W. B.,Or. S\\- 1-Agra H. C. R. 23), or to 
cease builh'lng jitl (12 W, R, Or- 4^), W® 

' (,fo be continued.) 

. E- 


CURRENT Indian cases. 

* 

Krisbnama V. Narasinha, I. L" R* Mad. 114. 
C. P. C., sec 568, ' 

A legitimate occasion for admission of additional 
evidence under sec. 668, C. P. C . is when, on examin¬ 
ing the evidence as,lt stands, some Inherent lacuna 
or defect becomes apparent, not where a disooTevy 
is made, outside the Court, of fresh evidence, and 
application is made'’ to imphrt It. That is the 8ul>- 
ject of the separate enaotmont In sec. 623. 


‘ Chidambaram V. The Tinneveliy Sabamoapani 
S ooAR Miiiua Co., Lo., L L. R. 31 Mad. 123. Com- 
panics Act, sec, l^O—CrntracUAct, see, 221, 

Sec. 149 of 'the Indian Companies Act does not 
authorise the Co'nrt to deprive a secured creditor of 
possession o' his security. 

If a person Ik entitled to remain in possession by 
virtue of a lien under seo. >221 of the Indian Con¬ 
tract Act, the making of the ^irfdlng up order would 
> not aflfect his right to remain in possession and con¬ 
tinue' to make the rttcessary disbursements. 


Bddrddeen Abdul, I. L. R. 3i Mad. 126. C. 
P. C., secs. 244, 

Sec. 278, C. P. C., and not seo. 244, C. P. G., ap¬ 
plies to acclaim preferred by a judgment-debtor on 
the ground that he holds tbe property in trust for 
some third person.' t ‘ , 


• 

Saneaffa 8 , Emperor,' I. L. R. 31 Mad. 127. 
Confession — Evid^et Act, sees. 27, SO. 

A confession by an accused can be taken* Into 
cdosideratlon against another accused when such 
confession leads to the immediate disoovery of some 
relevant fact, 

Nabataka Mudalt V. Emperor, <I. L R. 31 Mad. 
132. Cr. P. t, secs, 251, 237. 

Seo. 5.37, Cr, P. C., does not cure an Illegality 
when a Magistrate <in refusing to issue prooesq for 
the witnesses named by the aeoused does i^ot baas 
his refusal in regard to any partloular witneis, on 
any of the grounds which, under the ptovialoDS of 
leo. 267 of the Cede, are luffioie&t to jnrtify It.' 
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LiKaEBtiNAiimFPi V. Mkeai^ VaNKmFFA, ‘I, L. 
ft. II Mid. 183. ’ • > 

While la la qulke clear to me that the High 
Oowt la entitled to deal with any case on faots, it 
haa been held that only In oases of defeotiwe investl- 
gatloD, of • fallttre to consider im{^ortaut evidence, 
^ oonaideration of the evldence'from a wrong point 
of view, of oontravenllon of any provialon of law, 
and of oonvlctiou upon facts which will not support 
the same, will the revisionary powers of this €ourt 
be exercised.” {Per Sankaran Nair, J.j 

-' ■ ' . - .- ■ - 7 =^^— -- 

Jtotec of Coctf. 

raiVY COUNCIL.' 

[APFKAIi PBOM *MaDBA8.] 

Lord MACNAontaM. '' ' K. Singau AirAHOAS 
Lord ATa;if90N. v. 

Sir Hknrt Db ViLLisrs. Kumdtbathammal and 
Sib Arthur Wilson. another, 

Sptciai Itaw, applicatioii for —Concurrent finiingt 
—Tutamentary capacity —Onui. 

This was an application for special leave to appeal 
from concurrent judgments of the High Court of 
Madras and of the District* Judge. The litigation 
arose In consequence of a deed • executed by a 
zemindar of Madras on the 2Gth' February 1901. 
It provided, first of all, that he meant to make rn 
adoption of the Respondent who w^s bis sister’s son. 
The deed further provided that in case the adoption 
was bad he devised' and bequeathed his property, or 
nearly the whole of it, jexoept a small provision mad 
for widows, to the adopted son.''He died on the 23rd 
December 1901. There were two questions raised, 
/tri(, as to whether the adoption'of a sl3.fer’s son was 
good or bad. .The Courts in India held that it had 
been decided In a case In 9 Madras that an adoption 
of a sister’s son amongst Brahmins in the Tanjore DIs- 
t riot wa S"a'godd adoption by customj And though 
this dise^a not ooqie from Tanjore District, the 
Courts said they considered the matter concluded by 
the Bifthority of 9 Madrail^ and refused to allow the 
Petitioner who w|ib the next reversioner on the death 
of the widow to give any evidence of any sort. 

The second contention was ihat if the docu¬ 
ment of the 26th of February 1901 would, in the 
event of the ado'ptlon failing, operate as a Will that 
this Will was invalid on the ground that the testator 
was practically non compos mentis in February 1901. 
The position of affairs in regard to the testator was 
this. In or about ‘'he year 1899 he had been ailing 
and had had various diseases from about the year 
1894, that Is five years prior to the execution of the 
Will. From the month of July, that la three months 
after the execution of the Will, tjiere was oonoluslve 
testimony that up to the date of his death ha was 
Suffsring from cerebral syphilis, and was absolutely 
Incapable of understanding the nature of a common 
btulnesi transaction. In tbs year 1899 he had had 


a stroke of paralysis, and the medical evidence was 
to the effect that from that he had never had any 
recovety. • ’ 

Mr. DcOruythtr, K. C., after reciting the facts as 
above stated :—The view taken by the Courts in India 
was really this.. They said you charge that this man 
was, so far as his mental capacity was concerned, 
Incapable of executing this document, and you si^ 
that it was induced by pressure brought to bear upon 
him by his sister’s husband and the other mem bers 
of the family ; I call upon you to prove this, and I 
hold that the evidence which you have produced is 
not sufficient to prove the charges which you have 
made. I submit, on the other hand, that if the adop¬ 
tion fails then the dooumenf is purely testamentary, 
and the burden of proof la on those who propound it. 

Sir Arthur Wilson.—T he burden of proof would 
be on those who propounded the Will so far as the 
capacity is concerned, but surely on the undue in¬ 
fluence it would not be sol 

Mr. DeGruythcr. —No, not undue Influence but 
on the question of capacity. We submit that 
although both Courts have considered these things 
at very great length the real error into which they 
hav/9 fallen is that of not placing the burden of proof 
properly. 

Sir Arthur Wilson.—You never raised that or 
any other question of law before the Appeal Court. 
That is the ground on'which they refused you leave. 
The only question argued before the High Court 
was a question of fact In which that Court agreed 
with the District Judge. 

Mr, DeGruythcr —I concede that. The question 
was capacity or no capacity at the time, but in 
approaching the question whether the testator was 
of sufficient capacity or .not I submit both Courts 
In India have thiown the burden of proof upon the 
present Petitioner instead of on the-Respondent. 

Sib Arthur Wilson.— Surely you should have 
raised that questfou before the Court of Appeal 1 
1 am assuming that it was not raised. 

Lord Atkinson. —Testamentary capacity is a ques¬ 
tion of fact. . • , 

Mr. DsGruyther. —I submit that both Courts in 
India have considered this evidence at great length, 
but they have not considered the evidence from 
what I call the true standpoint and they have disre¬ 
garded the medical evidence which I submit in this 
case shews that from within three months of the 
execution of the document to the date of the man’s 
death there is no doubt be was not possessed of 
sufficient mental capacity to have executed the docu¬ 
ment, and we proved that two years prior to this 
he not only had been in an unsatisfactory state of 
health but had had a stroke of paralysis. I moet 
leave the matter in your Lordships' hands as to 
whether your Lordships consider that we have suffi¬ 
ciently raised the question of law, because the judg¬ 
ments of the two Courts in India are nmeufrent. . 
Lord Maomaohiir.—T heir Lordships are unable 



otolt 

to advise His Majesty to give special leave in this 
case. 

J. H. W. A. Pttiiion dismif$td. 

PRIVY COUNCIL. 

[Apfsal prom BaNosL.] 

Lord Robertson. 

Lord Atkinson. 

Lord Collins Hira LaL Roy Chowdhdrt 

Sir Andrew Sooblb. v. 

Sir Artbor Wilson. Harbndba Narain Das. 

1908. 

16, June. 

'Special leave to appeal—Question of law—Plead¬ 
ing — Amendment — Onus. 

This was aa application by the Defendant for 
leave to appeal. There were'concurrent findings of 
the Court below in a suit brought upon a bond. The 
two questions were whether money had been receiv¬ 
ed by the Defendant, the present applicant on the 
bond, and whether be executed the bond. Both 
Courts held that he did receive the money and did 
execute the bond. The Defendant desired to ap¬ 
peal on what was argued to be a substantial (ques¬ 
tion of law. 

iff. Kenworthy Brown in support of the applica¬ 
tion—The only question of law which arises is this. 
The Plaintifif brought this suit as upon a promissory 
note. Issues were passed putting the burden upon 
the Defendant to show that there was no coasidera- 
tion. Subsequently, it came out that it was a bond. 
Issues were amended an^ a finding was recorded 
that the money was received. The Subordinate 
Judge came to that conclusion affirmatively, and 
that has been affirmed by the .High Court. That 
is the only question which'I can suggest as a ques¬ 
tion of larw. 

Lord Robertson.— Their Lordships are unable to 
advise His Majesty that this petitibn .should be 
granted. 

J. H. W. A. . . Petition dismissed. 


CALCUTTA HIGH COURT. 

Recent decisions not yet reported, 

■ — C 

(The Important cues to be loUv reported herealter. 

Criminal Revisional Jurisdiction. Before Stephen 
and Holmwood, JJ.. Criminal Revision No. 
481 OF 1908. MOLAI MAHI and ors., Peti¬ 
tioners V. MAHAMAD ALI MAHI, Opposite 
Party. 11th June 1908. 

Sentences, separate, under sec. 1^7 and tec, — 
IFAtcA of the sentences is bad and should be set aside. 

The Petitioners were placed on their trial before 
the Sub-dlvisioual Magistrate of Habigunge for 
having committ^ rioting in the course of which 

NTtral persoBi W the oomplaluauta' party received 
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Injuries. They were qjonvioted under sec. 147, I. F. 
C., >and Bontenoed to 4 months’ rigorous Imprison* 
meut. They were also convicted of offence under 
sec. 3^J4, I. P. C., vread jwith sec, 149,1. P. C., and 
sentenced to rigiprous imprisonment for six months, 
the<two sentenOes were to run oonse'outively. Oa 
appeal to the Sessions Judge, he held that the two 
separate sentenoes were illegal, < He set aside the 
sentence under sec. 147, I. P. C., and confirmed the 
senteiioe under sec. 324 read<with sec. 149, I. P. G. 
The Petitioners obtained'this rule to set aside the 
sentence and cowriotion. • 

Their Lordships’observed' , 

“ In this case the four Petitioners mentioned in 
the rule were originally ponvioted of the offences 
under ' sep. 147, I, P. C,, for which they received the 
sentence of four months’,Rigorous imprisonment, and 
under sec. 324 read with sec. 149 for which the 
punishment of six months’ rigorous Imprisonment 
was inflicted. On tb!s oomiAg before the Sessions 
Judge on appeal he held that the two sentenoes 
were illegal and ho set Lside the conviction under 
sec. 147, I. P. C. This leaves the conviction under 
4ec. 324 read wllh seq. 149 unsustainable. The 
result is tbatf we must set aside tbe couviotion aud 
sentence under sec. 324 read* with sec. 149 and we 
restore the convietiion under sec. 147, I. P. C., and 
order the sentehoe of rigorous .impHsonment fot 
feur months.’,’ 

Moulvi Sped Skamsul I/uda,aud Moulvi Nuruddin 
Ahmed for the Petitioners. ‘ " 

No one for the Crown. * 

1 t 

Civil ‘Appellate Jurisdiction. ’Before Mitra and 
Bell, JJ. Appb.al from Appellate Decree No. 
1480 of‘1906. PEARY MOHAN ROY, Appel* 
lant ti. KHELARAM SARKAR .and another, 
Respondents. 12th June 1908. 

Mesne profits—Limitation Act {XV of 1877), Sch. 
II, Alts. 109, iSO'—*' When the profits are received, ” 
meaning of, * 

I , 

Tbe plaintiff was tl(e owner pf a jiulnt 'mehal 
under the Mabartija of Burdwan. 'The mehal was 
sold under R“sr. VIII of ,1819 for arrears of rent 
for the year 1306 md was purchased by the first 
Defendant, Tbe 'Sale tqok place on the 18th Ifitij 
19Q0. The Plaintiff instituted .a suit for setting 
aside tbe pulni sale and obtained a decree for poa* 
session on the 27th February 1901, He took posses¬ 
sion on the 11th September 1901. The Defendants 
were* in posseasiou from 27tb February to 11th Sep¬ 
tember. The present suit for megne profits for the 
period the Defendants were in possession was institu¬ 
ted on the 6t.h April 1904. 

The question argued In the lower Courts and also 
in the High Court rfas whether the claim for mesne 
profits for the period before 3 years of the insti¬ 
tution of the shit, that is, tbe period from 18ch May 
1900 to 6(h April 1901 wM barred by iinitotioDi 
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The lower Courts held that Art', 120 of the secr^nd 
schedule of the Limitation Act applied to the case 
and not Art, 109 of the same sobedule as contended 
for by the Defendants. <> 

ATe/d—Tlje clause "when the profith are received ” 
In Ar^^9, Sob, II of the Liuitation Act means 
" wheif the profits rre fotuaily received.” • 

That as the Defendants wroOj^fnlly received profits 
which were actually receivable by Plaintiff but for 
the illegal putni sale the period of limitation was 3 
years under Art, 109 ani the limka'cion yuns from 
the date when the profirs were reuifived. * 

Dianput Singh v. Sira$unti Mimain (^. L R. 
19 Oil. 267) explained. ^ • , 

Krithnanundn v. Kunte/ir“Pertab Niirain Sifigh (I. 
L. R. 10 Cal. 785) referred*t,o’ 

Dr. iBaiA Bthary Ohoif and Bibu Hiri Chiran 
Sarfctl for the Appellant. 

Babut Nihi'iiihuh Biff, Su'-f'iiira ith Ouhn and 
Alul Kfithna Roy for the Respondents. 

A. T. M. Apptal allowed. 

Civil Appbllatb JoRitDiOTiov. Before Caspersz and 
SHABruDDiN, JJ Appeal ,pbom Orioisal 
Dbcreb No. 542 op 1905 ' TARAt^IIAND 
SAMANTA and ors., Appellants e. CHUNDRA 
SEKHAR BANRRJEE AND octs, Reepondenrs. 
25fh June 1908. ^ 

Compromiie by agent without principal's knowledge, 
when binding. 

The Plaintiffs brought a suit to set aside a revenue 
sale. The fir8,t Court dismissed the suit; on appeal 
the Hi^h Court remanded the case for taking addi¬ 
tional evidence. Some witnesses mre examined in 
Court and commission was issued for examination 
of another witness. Two pleaders for the Plain¬ 
tiffs who were authorized on their vakal^tnama to 
effect compromise were present at the house of the 
wltnesji as well as two agents of the Plaintiffs who 
were looking after the case on their behalf. There 
were two pleaders on behalf of the'Defendants and 
all these persons put their heads together and effect¬ 
ed a compromise of the case.« ,Tho Commissioner 
then returned his writ: the pleaders for the Plaintiffs 
intimated to Court that they would not exanilne 
any further witnesses and the repords of the case 
with the evidence already taken were ordered to be 
sent up to the High Court. The pleaders add sgents 
of the Plaintiffs also filed the petition of compromise 
which was also sent up to the High Court fop order. 
Some days after some of the Plaintiff put in a peti¬ 
tion repudiating the compromise and said that it 
was effected without their knowledge or consent, 
The High Court again remanded the case for enquiry 
as to whether Plaintiffs had knowledge of the com- 
promUe. The lower Court found that Plaintiffs were 
not present and had no knowledge of the oompro- 


mise when it was effected but their agents in con- 
Bultation with their pleaders ’who were authotized 
to effect compromise did the whole thing and the 
compromise was lawful and not fraudulent. After 
the said findings .were sent up the appeal was beard by 
the High Court, It was contended by the Appel¬ 
lants that the final order in the case was to have 
been passed by the High Court and before the final 
decree was passed by any Court it is open to any 
party to repudiate a compromise effected by his 
agent, I. L R. 31 ’Cal. 357 at p. 361, secs 203, 
204, 207, Contract Act. For the Respondent It was 
contended that the compromise was given effect to 
and that witnesses were given up on both sides 
after the compromise. In the absence of fraud the 
compromise was binding on the paftfes, "the" Full 
Bench case in I L. R 24 Cal 908 was relied on. 

Held —That the case In 31 Cal. 361 did not 
lay down any new rule contrary to the Full Bench 
In 24 Cal. 908. The party effecting a compromise 
through their agent are bound by its terms Decree 
should be passed In this Court in terms of the com¬ 
promise and the case disposed of accordingly. 

B ibut Mohend'a Nath Riy and Hara Kumar 
Mit^a for the Appellants. 

B ibuf Nalini Ranjan Ghatterjee and Kshetra 
Mohun Sen for the Respondents, 

Compromise ordei ed to be enter¬ 
ed find decree drawn ac- 
A T. M. cordingly. 


Civil Appellate Jurisdiction. B>fore Mitba and 
Bel4 JJ. Appeal from Appellate Decree 
No 19G2oi; 1906 KRISHNA MOHAN PAL 
AND OTHERS, Plaintiffs, Appellants v. TAKANI 
PROSAD, PAL AND OTHERS, Dsfeudauts, Res- 
pondonts. f2’,h June 1908. 

A ivfse possession—Limited interest — Livsitation, 

The Plaintiffs prayed for khas possession Ijy eject¬ 
ing the D-’fendants who pfeaded permanent rlglit. 
They had pleaded such right before'the year 1866 
when the Deputy Collector decided the case against 
the Plaintiff. The lower Court held that the suit 
was barred by limitation. 

Held —That the suit was barred by limitation. 

Hart Charon Smoh v., Ntlmoni, I L. R 35 Cal, 
470 and Tkakur Fateh S<ngji Dipsanjt v. Bnmanji 
Ardeehir Dalai, I L R. 27 Bom. 625, referred to. 

Babuf Joy Gopil Ohosha and Surendra Nath Ouha 
for the Appellants. 

Babu Hsrendta Nirayan Hitter tor the Respond¬ 
ents. 

A. T. M. Appeal diimiiW. 
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LIST OF INDIAN APPEALS 

Before the Judicial Committee. 

« 

June and July 1908‘ ^ 


Whcuce. Record received, 


Set down 
for liearing. 


Sankaralinga Nadan & ors, I'j 

V. > 


Baja Rajeswara Dorai aliat 
Mutturamalioga Dorai , 
and others ... I 

(No. 19 of 1906 ) I 
Mahomed Ali Haidar Khan 
and another, heirs and 
legal representatives of 
Mahomed Ali Amjad 
Khan, deceased ... [ 

V. 

The Secretary of State for 
India in Council A ors. 
(No. 54 of 1906 ) 

Kalka Parshad and others 

II. 

Mathura Parshad and i 


'■Madras 27thMar. 1908 lUli Feb. 1908 


Mathura Parshad and 
others ... ... 

(No. 60 of 1907.) 

Atar Singh and otheis ... 

f. 

Thakar Singh 

(No. 38 of 1906.) 
Sham Shivendar Sahi alias 
Lai Saheb 


] Punjab 

."■i . 

las \ 

VRAiifTfll 


Maharani Janaki Koer ... | 
(No. 57 of 1907.) 

llama Kanta Das Maha- | 
patra and others 

i'. 

Chowdhuri Shamanand | 
Das Paharaj liidyadhar < 
Bhuiyaii Mahapa tra ... 
(No. 1 of 1907.) 
Pandit Gaya Parshad 
Tewari 

». 

Sardar Bhagat Singh A anr. 
(No. 73 of 1907.) 


13th Aug. 1906 2nd April 1908 


; 29th Aug. 1907 8th May 1908 


7th June 1906 13th May 1908 


19th Aug. 1907 21st May 1908 


5th Jan. 1907 25Ih May 1908 


4th Nov. 1907 28th May 1908 


The Bank of Bombay and 
another ... 

r. 

Suleman Somji and others 
(No. 29 of 1907.) 


■ ^ Bombay . 

's i 

/ . 


6th May 1907 24th Mar.jlp08 • 


Ibrahim Esmael and ors. 

V. 

Abrlool Carrim Peerma- 
mode and others ... i 
(No. 89 of 1907.) I 

Ibrahim Esmael and others | 
r. 

AbooBakarMamode^ier ■ 
and others 

(No. 40 of 1907.) i 


! Mauritius I 28th May 1907 28th Mar, 190$ 


to 

Subject. 

f 

SOUOtTOBt; 

Whether the Appellants 


D. Grant. 

and other ,members of 
the Shanar paste are en¬ 
titled to enter a cectain 

A. 

. Hindu 'I\;mple at Ka- 
mudi. 

R. 

4 

Chapman-Walker 

A Shepkard, 

Nature and extent of 
Appellants’ rigiita over 
certain land ; itcgula- 

' A, 

T. L. Wilson A Co. 

tion 3 of 1891 ; pres¬ 
cription. 

^ 4 

B. 

; 

The Solicitor, India 
Office. 


Whether Appellants aje A, 
the next heirs ol^ one 
fliir .Salmi and, as such, . 
have established their 
title to tlie property in B- 
suii. 

Whether and t(j what, ] A. 
extent a certain deed I 
of sale ‘ es binding on I 
Respondent. )■ ^ 

Disputed title to a vil- \A. 
lage ; nature aiJ,'. extent 
of a gift thereof riiada.| . 
by llepondeiitV Idte ! 
huslmnd to Appellant’al R. 
late wife. \ 

Whether tlic, succession A. 
to the property in suit 
is goverueij by the 
family custom of primo¬ 
geniture or by the ordi¬ 
nary Hindu law ; limi- R- 
tatiou. 

Whetber Resppndents )A. 
aie liable' to an action I 
lor malicious prosecu- / 
tion , , 1 


FOR JUDGMENT. 


WlietlieJ the claims pf 
certain legatees untfer 


the will 0 ^ one Somji 
•Parpia Rave pwority 
over a mortgage cxecu» 
ted in favour of the 
Appellant Bank by the 
executors and residuary 

, legatees. 

Whether two instruments 
providing for the ma¬ 
nagement of tlie chief 
Mosque at Port Louis 
and for the administra¬ 
tion of certain property 
held in conniction there¬ 
with were rightly set 
aside s^Iaim by the M»- 
Immedan community of 
" Cutchee Maimans " to 
manage the Motqtte, 


Young, Jackson, 
Beard A King. 


T. L. Wilson A Co. 

Watkins A Lem- 
priere. 
lix parti, 

T. L. Wilson A Co. 


Sanderson, Adkin, 
Lee A Eddie. 
Sanderson, Adkiu, 
Lee A Eddis, 


T.l. Wilson A Co. 


Sanderson, Adkin, 
Lee A Eddis, 

Ex parti. 


Cameron, Kemm A 
Co. 


Rlwle, Johnetone 
A Co. 


H. 0. Barker A 
‘ Son. 

ArmitageA Chap¬ 
pie. 


H. C. Barker A 
Sou. 

Armitage A Chap- 

pie. 
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» • J 

qaestlon of the genuineneBs of bond 
b«8 been tried by the Civil Court which 
has held {t te be a forgery and -'that the 
case against the Petitioner cannot proceed 
without the' sanction-ff the Civil Court, 
(2) that no notice was’ giveh before the 
further enquiry under' sec. 43t was 
ordered. To this Mr. SInha f3r the 
District Magistrate of Bhagalpur replies 

(1) that the declfjion of the Civil Court 
has altered the circumstances and that 
although the,case against the Petitioner 
cannot procecd.as regards the main charge 
of forgery^ or abetment of forgery with¬ 
out the sanction of the Civil Court, the 
charges against hlin under seb. 423 of 
the Penal Code and’^eo. 82 of the Regis¬ 
tration Act can be so prpceeded with, 

(2) that '•the law does not reqqire notice 
to be given before ora’er under sec- 

I 

437 can be maide, (^) that in this case, 

I ^ 

it was not advisable to give a notice as 
the Magistrate had received information 
that the Petitioner was about to abscond. 

Biitf it would seem to us that (1) it is 
desirable If the case agaiifst the Peti¬ 
tioner is to proceed that It should not 
be proceeded with piecemeal and that 
therefore the^sanction of the Civil Court 
, should be johtarned ,to hjs prosecution 
on the main charge before any further 
proceedings against him, are taken, (2) 
though the law dqes n(A» prescribe the 
giving df notice before an order under 
sec. 437 can be made, the Full Bench 
decision of this Court In Haridas Sajiyal 
V. Saritulla^ (1) recently followed fu 
Waked Aii v. Emperor (2), dtoes require 
such a notice to be given, and any order 
under sec. 437 made without giving such 

(1) I. L. B. 15 Cal. 603 (1888). 

(2) 1, L. B. 32 Cal, 1090 (1905). 


a notice, must under the rulings of this 
Court be set aside. (3) The notice can 
be given, and an opportunity afforded 
to the Petitioner to show cause ^ why the 
order for further enquiry sh.ould not be 
made, without Impropriety after his 
arrest and after he is brought before the 
Court. We accordingly mak6 the rule 
absolute and set aside the order of the 
Magistrate of Bhagalpur, dated the 22ud 
February last, complained of. 

B. C. Rule made absolute. 


PRIVY COUNCIL. 


[Appeal from Bomrat.] 


Lord Macnaghten. 
Lord James of 

Hereford, 
* Lord Atkinson. 

Sir Andrew’ Scoble. 
Sir Artdur Wilson. 
* 1908. 

2, June. 


Toe Bank op 

a 

Bombay, Appellant, 

V, 

Scleman SoMji, 
Respondent. 


Corporation —Bank of Bombai/—, Share- 
holders' reipsler—Shareholder's tight to in- 
pect and taie cilmcts — Special interest and 
dilhute ohje. (, rs'res^ari* - Sn.t for do. hiratiud 
of right to ni'i’C I, i i the o.iiu i> 
tiou ^or in It 0/ nidiuiaimis ■Conditions on 
which relief can be given. 

A suit brought against the Bank of 
Bombay by a shaieholder for a dfclara- 
tion that he is entitled to inspect the regis- 
’ ter of shareholders and to copy and take 
extracts from such register is, in its nature, 
though not in its form, somewhat of the 
character of an application for a writ 
of mandamus, and the principles regu¬ 
lating the issue of that prerogative writ 
should apply to a great extent to the grant¬ 
ing of the relief prayed for in such a 
suit. 


104 
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A writ of mandamus tvill not be allow- 

t 

td to issue unless the applicant shouM 
clearly that he has the specific legal right 
to enforce, which he asks for the interfer¬ 
ence of the Court, that he has claimed to 
tieercise that right 'and none other and that 
hit claim has been t efused. 

When, therefore, before the suit, the 
Plaintiff claimed an absolute right to in¬ 
spect and take extracts from the Bank’s 
register of shareholders—to tohich he was 
not entitled—and was refused, but in the 
suit claimed a more qualified or resUicted 
right, 

Held— That the suit could not succeed. 

The right to inspect the documents of a 
corporation which at common law belongs 
to every member of such corporation is not 
an absolute right, hut is confined to cases 
where the member of the corporation has 
in view some definite right or object of his 
own and to those documents which tvould 
tend to illustrate such right or object. 

Where it appeared that the Plaintiff had 
no special interest in , any of the matteis 
p,e complained of or any interest other 
than or different from that of each mem¬ 
ber of the corporation and had no definite 
right or object of his own to aid or serve 
in asking for inspection of the register or 
right or object which the register would 
illustrate, but his object was to obtain the 
inspection in order to communicate with 
the shareholders with the view of securing 
their help- in bringing about an improve¬ 
ment in the administration of the corpora¬ 
tion's affairs, 

Held— That no relief could be granted 
to the Plaintiff. 

Rex V. Merchant TAYCORa Co. (.3) 
followed. 

(8) 2B, and Ad, 118(1831). 


This wBs an kppeal from ap AppeBate 
decre'e of the High Court of Judicature 
at Bombay, dated the 22iid January 
1907, which reversed a decree made on 
the 6th August *^1906, by Mr. Justice 
Scott, sitting on t£e Original Side of the 
said High Court. 

The principal question Involved In the 
present appeal was whether a share¬ 
holder in the Banjt of .Bombay is entitled 
to Inspect the register of shareholders 
kept by the said B%nk. , 

The litigation arose i» the following 
manner. The Respondlnt hold a share 
In the Bald Bank. He wished to Inspect 
the register of shareholders, and, on the 
Ist June 190G, mafie a ferbal request 
for inspection, • This was refused. On 
the 4th June 1906, he wrote t'he Secre¬ 
tary of the BJnk referring to the refusal, 
and asking to be furnlshevl with “.a list 

‘ I 

of shareholders and their addresses on 
payment for the ».:ime.” 

To this letter the Bank replied on 
the 7th June 1906, that there did not 
appear to be ftny provision in the 'Presi¬ 
dency Banks Act, as to the right of a 
shareholder or other person to claim such 
a list, but that to enable 'ihe Directors 
to decide deCnltely on the .requisition 
the Kespondmt should state ” for what 
purpose and lyider what authority " he 
required and dalmed, to be furnished 
' with the said list. • * ‘ 

After further correspondence, the Res¬ 
pondent, on the 5th July 1906, wrote 
to the Bank as follows :— * 

“'Accordihg to the advice that I have 
received I am entitled to the inspection 
as a matter of> right. It is unfair to 
me to be asked to state why I require 
the Inspection. There have been gross 
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* I 

Irregularities Id the man»gdtaeDt of the 
B^n^, In the eleotion of Directors, io the 
manner the. Directors act ai)d other 
matters, and you preclude me from com¬ 
municating with the shareholders or Sak- 
Ing concerted action by* withholding the 
inspection. * 

* " Please take notice that I h^ve in¬ 

structed Sollcltoss , to prepare papers to 
61e a suit, tfhic^i *wlil be done within 
three days from**thls 'date unless the 

inspection is given to me before then.” 

* • 

Inspection jras not granted, and in 
consequerxie the Dlespondent, on the 11th 
July 1906, instituted the present suit 
in the High Court bf Judicatu:>e at Bom¬ 
bay on the •OrigiiJfal Side. The plaint 
alleged that the “ Plaiiitlff having ob¬ 
served irregularities in the management 
of the said Bank, itr the election of its 
Board,of Directors, in the advancing of 
large sunia of money to its Directors, 
and in other lAatters raiating fo the ^aid 
Bank, applied to the Secretary and 

4 • ^ 

Treatfhrer of the said Bank to allow him 
inspeotlon of the register sf the present 
shareholders so as to enable him to com¬ 
municate with the* other shareholders, 
and if possible obtain their assent to 
certain proposed resolutions for the better 
managenjent of the affairs ^of the said 
Bank, and for* the removal of some of 
the existing Directors, which he intended 
to bring before a general meeting of th^ 
shareholders.” It asserted the refusal of 

the Bank to allow the said inspection, 

* 

and praye^} for a declaration of the 
Plalntiffis right at reasonable time to 
Inspect and take extracts from the said 
register, for an order directing the Bank 
to allow the said inspeotioD, and for an 
tbJunotloQ restraining the said Bank 


from preventing the Plaintiff having 
reasonable access to the said register. 

The Bank Bled a written statement in 
defence. The nature of the pleas raised 
therein will appear from the Issues fixed, 
of which the following s^re material t 

1. Whether the Plaintiff had at the 
date of the filing of this suit any cause 
of action against the Defendant Bank 1 

2. Whether the Plaintiff required In¬ 
spection for the protectibn of his own 
interests or for any other reasonable 
purpose 1 

The only witness examined was the 
.Plaintiff, who tendered himself for cross- 
examination. On the Gth August 1906, 
Mr. Justice Scott delivered his judgment. 
He was of opinion that there was no 
right of inspection by Statute, and that 
by Common Law a right to inspect only 
existed where it was “ necessary ^ with 
^reference to some specific .dispute or 
question depending in which the parties 
applying were interested, and inspection 
would then only be granted to such 

4 * 

extent as might be necessary for the 
particular occasi.on.” He held that the 
Plaintiff had'disclosed nothing sufficient¬ 
ly definite to entitle him to claiji> inspec¬ 
tion, and ‘came to the conclusion that 
the Plaintiff did not require Inspection 
for the protection of any interest of hie 
which was in jeopardy, or with reference 
to any particular dispute In which he was 
fnterestcd, but that he merely^ wished to 
iTause annoyauoe to the Bank officials. In 
accordance with these findings a decree 
was made dismissing the suit with oosts. 

Against the said decree the Plaintiff 
filed an appeal on the Appellate Side 
oi the said High Court, and, on the 22nd 
January 1907‘, the Court of Appeal 
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(Chandavarkar and Batty, JJ.) delivered 
judgment. The said Court held on a 
review of the authorities, Orep v. Hopkins 
(4), Rfx V. The Fraternity of Hostmen 
in Newcastle-on-Tyne (5), Rex v. Mer¬ 
chant Taylors Co. (3), Heslop v. The 
Bank of England (6), Bur ton and Sad¬ 
dlers’ Co., In re (7), Mutter v. Eastern 
and Midlands Raihvay Co. (8), that Mr, 
Justice Scott had taken too narrow a 
view of the Common Law right of a cor¬ 
poration to inspect bogks of the corpora¬ 
tion, and that “a member of a corpora¬ 
tion as such is entitled to the inspection 
of any of its documents, if he satisfies 
the Court that he is seeking inspection 
not from mere idle curiosity or foi"* some 
speculative purpose, but that he had 
some reasouabie and definite object in 
which he is interested, and for which the 
inspection is required, whether that defi¬ 
nite Object concerns or not any subject 
then actuallj' in controversy or discus¬ 
sion.’' The said Court also found that 
the Plaintiff had disclosed a reasonable 
and proper object for* which he desired 
inspection, that he was interested in the 
object, which itself n^s e][)ecific and defi¬ 
nite, and that the object could not be at¬ 
tained without an inspection of the regis¬ 
ter of shareholders. It was pointed out 
that the claim was limited to the inspec¬ 
tion of the said register alone ; and that 
no suggestion bad been • made that an 
inspection of the said register would in 
any way harm or prejudice cither the 
interests of the Hunk or the Interests 

'5) 1 li a.m AJ. 115 (1831). 

(4) 7 M'l.i. l‘J0 (i70J). 

{5 J ,SLr lU'i.. \'Z2■^ (1701). 

fSj tJ .Siiu'.j'- l.v-j; VJ2 (18Jj). 

(7) ..1 I- J. q', 15, lyj (1861). 

(8) .83 <:h D. 9 j (I88c). 


of the ^hat.eh,blderB. ' The aald CQurt 
further held that the PlaintihT had &uJ$' 
ciontly intimated *to the o^olals of the 
said Bank the object of his InspeotloD, 
and that the refusal of the said Bank 
to allow lns,neotion was Improper* In 
the reabit, a dooree was made revers- 
Irg the decree made by Mr, Justice 
Scott, aud dfreoting ^th/) said iBank to 
allow inspection as piayed. The follow¬ 
ing is an extrac); from the Appellate 
judgment;—“The object specified by him 
in his plaint la that ‘ having observed 
irregularities in the mapagemept of the 
«ald Bank, in the election of its Directors, 
in the advancing of lavgo sums of money 
to its Directors and, in o^her matters 
relating to the*gaid Bank’ he desired in¬ 
spection of ‘ th^ register of th^ prelent 
*8bareholdefs s) as tUMenable him to com¬ 
municate with the othei^ ^hareboMers, 
aud, if possible, obtain thhir* assent to 
certain proposed replutions-fo'r the better 
management of the affairs of the said 
Bank and* for the removal of some of 
the existing Directors which he iutetnded 
to bring before a general meeting of the 
shareholders.,’ It m?y be that if the 
Appellant had sought inspeot^n of some 
other book or books oy records of the 
Company with a^ view to find out whether 
there were irregularities in the manage¬ 
ment of the Banic, bis object would have 
been of a purely speculative .character, 
and bo would have been out of Court 
upon the ground that be was seeking 
to., fish out information without any 
definite and reasonable purpos)). But 
substfiintlally'the object set forth In the 
plaint is that he desired to know who 
the shareholders* are, for the purpose of 
comaiunioatlng with them and obtaining, 
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If poBsible, tbeJr'aeseiit to oertain changes 
^ which be thinks ought to be IcrtrodjiGed 
for the better mantigement of the affairs 
of the* Bank. That object is*, so far as It 
goes, speclho and definite. Though the 
Appellant does‘not'belong to the class 
of shareholders entltlgcf under ^ the pro- 
risioDS of Act XI of 1876 to vote at 
any of the meetings ef the proprietors 
and sbareholdere of the Bank, yet he 
has the right* under the Act to attend 
and speak at those meetings. Under 
sec. 50 ‘ ahy ten or more proprietors or 
sbareholdet *8 holding stock or shares, or 
both, to the aggregate amount of fifty 
thousand rupees,’ are entitled to ' conveAe 
a special^ meeting upon g’ivlng 15 days’ 
previous notice of su^h meeting, and of 
the ^hich the same Is con¬ 

vened.' The 

such shareholders. If the Appellant 
thinkii that a Special meeting ought to 
be called for the purpose ^ passing socie 
resolution which in his opinion* would 
oonduce to the hotter adyiiuiatratlon of 
the Bank, ho cannot^ do It unless he 
knows who the proprietors or sbarobolders 
are, holding stock or shares or both, 
so as to communicate with them and take 
the steps required • by the provisions of 
Eecf hi). There Is *nothing vague or 
shadowy about the specfeo purpose which 
be has in-vlew so fdK It is immaterial 
fos tbjrt purpose that he has no definite 
scheme as to what he considers to be 
' the better management of the affairs 
of the Bank.’ He may be able to. devise 
a definite scheme after consultation with 
other shareholders. In* the evidence he 
gave before Scott, J., he stated that his 
object was to get 'nine Instead of only 
■eveti Directors elected, nine being the 
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full number permitted by the Act. That 
is a legitimate object, as speoifie and 
definite as any object can be; he cannot 
attain it unless he Is able to get the 

co operation of other ehareholders; and 

« 

before he can secure their co-operation he 
must know who they are. And that he 
ean know only by Inspecting the register. 

" It Is but reasonable lhat a share¬ 
holder of such a concern should desire 
from time to time to consult other share¬ 
holders and disquBs with them the affairs 
of the Bank for the purpose of taking 
concerted action where and when neces¬ 
sary, apart from any question of any 
Irregularity existing In the management 
of ' the Bauk. And for that purpose 
inspection of the register of shareholders 
is necessary to enable him to find out 
who the shareholders are whom it would 
be worth bis while to consult and whose 
CO operation he should seek. Other books 
and records of the Bank may stand upon 
a different footing; where inspeotlon of 
any of them is claimed^ other and stricter 
considerations -might apply. But why 
should it be necessary for a shareholder 
to prove, m'ore'thau his desire to com¬ 
municate with other shareholders la the 
event, of necessity, where ha asks to be 
allowed to inspect nothing* else than the 
register containing their names, a'ddres* 
see, i^c. 7 It I 9 to his interest as it is 
to theirs that they should consult one 
another and keep themselves in touch 
with one another affecting the affairs 
of the Bank. The Bank cannot lose by 
such consultation or discussioD or ro- 
operation on the part of Individual share¬ 
holders uuless the inspection Is sought 
for some fraudulent purpose or some 
purpose prejudicial to the Bank. 
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■)). -St * 

" There was no doubt the suggestion 
made before Scott, J., t'hat the Appel¬ 
lant’s object was not honest but that 
he claimed inspection merely to cause 
annoyance to the Bank officials and parti¬ 
cularly to Ahmedbhoy Ilablbbhoy, who 
of the Directors. And Scott, J , 
has held the. suggestion proved by the 
cross-examination of the Appellant. But 

the evidence as to it is so meagre that I 

• 

do not think It can be treated as more 
than a mere suggestion or suspicion. 
And even if it be that the Appellant 
has some indirect motive of the kind 
suggested, it cannot affect his legal right, 
if he makes out that right independently 
of the motive [Pejider v. Lushington (9)] 
and, In my opinion, he has made out 
his right. 

"The next question which has to be 
considerecj is whether the principle limit¬ 
ing the nature, of the right claimed by 
the Appellant being as above stated, it 
was incumbent on hi^m to state to the 
Bank authorities the speoihc, purpose for 
'which "he claimed inspection before he 
could have a cause of gictlcn entitling 
him to sue on refusal by those author¬ 
ities. • • 

"The authowtles cited at the Bar on 
this paffit are all on the question of the 
statutory right of Inspection. I have 
not been able to discover ady case where 
it was held that as regards the common 
law tight of ii^spection claimed by a 
member of a Corporation, be must state 
to the Corporation his specific purpose 
or else he would not be entitled to sue 
the corporate body in case of refusal. 
But, I think, by analogy the rule as to 

(0) fl Ob. D. TO (lerr). 


the statutory r^ght oOghb to apply to the* 
Common.Law right as well. *ln Qu(tn 
V. Tfu 'Directors of Khe London and St. 

9 

Katherine Docks Co. (10), the Statute 
gave Iq express terms the right.of inspeo- 
tiou but it did not pr'pvldd that a party 
seeking iuspectiofi,should'state to the 
Comnany the purpose for which he re¬ 
quired It.* Jgut it was held^that the 
right wAs conferred by the Statute not for 
mere idle curiosity,-he ntiist state what 
his object was and what the scope of his 
demand was so that the Compiny might 
see that the demand w^s Reasonable* 
So also in Rex v. The Proprietor s of the 

and Berks Canal Nayigation (1), 

In the present case, by his letter of 
the 5th of July IIJOG addressed to the 
Respondent Bank,* the Appellant, dls-* 
doted his purpose to b^ that as there 
were several irregularities in the*manage¬ 
ment of the Bank, in * the eldctiun of 
tho Directors, Iq, the manner the* Direc¬ 
tors aefed, and other matters, he de'sired 
to communicate with‘the shareholder* 
and take concerted action. Whether hQ 
was right or not in complaining vaguely 

that there were Jrregulailtles, he stated 
his purpose, to be that he wlsj^ed to 
communicate with the shareholders and 
take concerted actiotf, and he asked • to 
be allowed inspeStiou of their register. 
What was there unreasonable -In that 
request ? Why was Le to point out wlwt 
the iftegularitles were ? 

"He had stated -in his demand his 
inmediq.te -purpose—his desire to com¬ 
municate with other shareholders w}th 
reference to the affairs of the Bank, and 
that was suffiolent under the olrcum- 

(1) ^A. and K. 477 (1836). 

(10) 44 L. J. Q. B. 4 (1374h 
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♦ 

stances so far* as t^e >boctk of which he 

■9 * 0 

,clMmed iiispeotion was ttoncomed. 

" I think that thiAre was here a suffi- 
oient statement to the Bank officials of 
the object or purpose for which Jpspec- 
tlon of the regtstei; of shareholders of 
the.Bank wasVequlreci fey the*Appellant 

and that there was an improper refusal 

♦ 

on tholr part,” ^ * . 

The decree directed that the Appel¬ 
lant as lobg ■'ks he’was a shareholder of 
the said Bank was entitled at all reason¬ 
able times*to inspeat the register of share- 
holder^ of Ibie Respondent Bank and to 
copy and take extracts from the paid 
register; that, the Respondent Bai?k 
should give suoji inspection and allow 
the Appellant as lon^.as he was a share- 
boldej of the said Baifk to take copies 
of and extracts, from ^the* said register ; 
apd furt’fte/, the Respondent Bank was 
restrained from f)rerenting the Appellant 
as long as he was a sbe/eholder of the 
said Bank from having access* at all 
'/easonable times to the said register of 
eiiareholders for the purpose of inspec¬ 
tion and perusal, and from preventing 
the Appellant .as long as he was a share¬ 
holder ,of the said bank kom taking 
copies of 'qnd extracts from the said 
register, and ft w^s further directed 
that the d^espondent ^ank thould pay 
to the Appellant ifis costs of the suit 
and <4 appeal. 

Against the said decree of the 6onrt 
of Appeal the Bank appealed to Ills 
Majesj^y In Council. • . 

Hr, Leveit, K. (7., ^ and Mr, Frank 
Bu$$ell, K. C-, for the Appellant. 

Mr, DeOruyther, K. C., and Mr, Kyffin 
for the Respondent. 

Mr» Zevett, K, G, —See. 231 of the 


Indian Companies Act, 1866, expressly 
exempts Bank of Bombay from its 
operation. See also sec. 256, Indian 
Companies Act, 1882. Refers to the 
Plaintiff's letter, p. 3405 of Record. 
Plaintiff’s object is to stop the following 
irregularities (a) Directors improperly 
elected, (d) conducting business irregular¬ 
ly ; refers to Fez v. Merchant Taylort 
Co. (3), Burton and Saddlers’ Co., In 
re (7). 

Mr. DeGruyther, K. C., referred to 
secs. 28 and 31, Indian Companies Act, 
X of 18G0; Mutter v. Eastern and Mid¬ 
lands Railway Go. (8). That Act was 
amdended by Act VI of 1882, see sec. 
5~)f Act X of 1876, the Presidency 
Banks Aef-, reproduces Act VI of 1839. 
These Acts contain the charter of the 
Companies Secs. 11 and 13 of Act 
VI of 1839. Directors had no discretion 
to refuse ; see In re Steinway (-ll). State 
of Washington v. Pact/k Brewing and 
Malting Co. (12). 

Mr. Levett, K. 0., in reply. 

* « 

Their LoaDsnir.s’ Judgment was deli¬ 
vered by . , 

Lonn Atkinson.— This is an appeal 
from a decree, dated the .i>2ud January 
1907,* pronounced by the High Court of 
Judicature at Bombay (sitting in .appeal 
from its Original Civil Jurisdiction), by 
which a decree, dated the*6th August 
1906, of the High Court (sitting lu Its 
Ordinary Civil Juti 8 dlotl 9 D) was reversed 

( ’.) 2 B ami Ad. DT. (1831). 

(7) 31 L. J. Q. B. 02 (1801). 

(8) 38 Ch. D. P2 (1888). 

(11) Lawyers’Rep. AuiioUted Book, lo, 
pp. 401 to 47.'>. 

(1‘2) Lawyers’ Rep, Auuotated Book, 47 
at p, 208. 
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and set aside. By this latfcer decree the 
Respondent’s action was dismissed with 
costs. 

The Respondent Is a holder of one 
share in the Appellant Company, the 
Bank of Bombay, one of the Banks in¬ 
corporated In 1876 by the Indian Statute 
of that year entitled the Presidency 
Banks Ac^, 18*76. 

It was Bugi?eBted that the Respondent 
purchased this share for the purpose of 
causing annoyance to the Bank owing to 
the fact that some other litigation to 
which he was a party had been instituted 
against the Bank and was still pending. 
There was no satisfactory evidence given 
to sustain this allegation. . 

From the correspondence which took 
place between the Respondent and the 
Bank before the Instrtution of this suit, 
it is, in the opinion of their Lordship.«, 
perfectly .plain that the Respondent 
claimed a right to inspect the register of 
the shareholders of the Bank, and to be 
supplied with a list of guch shareholders, 
as absolute and unqualified as is that 
’conferred on the shareholders of joint 
stock companies in this icountry by sec. 
32 of the Companies Ac‘, lt!62, or in 
India by sec. 31 of the Indian Companies 
Act, 1836, and" sec. do of the Indian 
Comparies Act, 1982. 

It must be taken that the Appellants 
refused to recognize this absolute and 
unqualified right, or to comply with the 
claim based upon it, but In their letter 
of the 21st June 1906, which conveyed 
this refusal, they Informed the Respon¬ 
dent that they would be pleased to fur¬ 
nish him with the list he asked for if he 
would satisfy them that he required It 
for U8Q in bto own Intereite as a share¬ 


holder. It i6,«therefbre, biear that, before 
action brought, i£e qualified anB restriUt- 
ed right to iuspecl/ and take extracts 
from the register contended for in argu- 
ment on behalf of the Respondent was 
never asserted, nor any limited demand 
based upoft it evbr, made or refused. 

In the statement of claim the Respon¬ 
dent, for the first* time, eudoavourcd ex- 
plicltly to base bis right and title to in¬ 
spect, copy, and take' extracts' from, the 
register on some definite matters in which 
he himself was Interested. ^ He alleges 
therein that ho had observed irregulari¬ 
ties in the managernent of the Bank, In 
the election o^ Ite beard Of directors, in 
the advancing of large sums of «money to 
its directors, and,in other matters, and 
that he desired an inspection of *tKe re- 
gisFer to enable bin to cCTiirannlcate with 
the other shareholders and,«if possibk*, 
obtain their assent to certain rcsolTitions 
fof the better management of Ae* affairs 
of the Bank and the removal of some of 
the directors, ‘which Ee intended to pro¬ 
pose at tlie general meeting of thb 
shareholders to take place on the 9th 
August 1906. Biit.thoifgh this is the 
piiiposo for'which, and the occasion on 
which, he claimed the r]ght*to inspect, 
copy, and take extracts from the register, 
the decree of th# Court of /fppeal con¬ 
tains no restriction whatever.' It is 
couched In the widest terms. lU IgaorSs 
both the occasion and the purpose, and 
declares expressly that the Respondent, 
as long, arf he Is a shareholder ct the 

Bank, is entitled at all reasonable times 

# 

to inspect fhe register of shareholders of 
the Bank, and to copy and take extraote 
from the said register, and It then pro¬ 
ceeds to order that the Bank do give such 
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inspection, and do allow^the Eespondent, 
as long as be is* a sfaartvboltla'; of the 

9 % 'a ■ 

Bank, to take copies of and extracts from 
the register, pjid then restrains the Bank 
from preventing the Respondent, as long 
as he is a shareholder of the Bank, from 
having access at ali reaaonp,ble times to 
the register for the pui^ose of*inspec¬ 
tion and perusal, and from preventing 
the Respcmdeut, as .long as he is A share¬ 
holder of the BAnk, from taking copies 

. •• t 

of and extracts frdm the register. 

This suit is in truth in its nature, 
though not in its form, somewhat of the 
character•fcf an application for a writ of 

» 

mandamus, and the principles regulating 
the issue of that prerogative writ shoukl, 
their Lordsllips think, apply to a great 
extent to the granting, of the relief 
prayed for in such a suit as Jhis. One, 
of these principles Ts this, *that the writ 
will tiot ^be, allowed t? issue unless the 
applicant ^hows clearly that he has the 
specihc l«gal right (Tl enforce which he 
asks for the lutefereuce of the Court, 
that he has claimed to exercise that right 
and none other, and that liis claim has 
been refused. Nothing less, therefore, 
than the absolute right craimed by the 
Respondent* In,the correspondence above 
referred could ju8tif|r the decree ap 
pealed ‘frcm hi its present and unres¬ 
tricted form. Now bj sec. 231 of the 
above-mentioned Indian Act cf 186G and 
seo. 256 *of the above-mentioned Act of 
1882, the Appellant Bjok Is expressly 
exempted from the operation of each of 
those statfitos. 

There Is no statute conferring on the 
members of this corporation a riht to 
inspect, copy, or taka extracts'from the 
register of Its shareholders or any other 
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document- belonging to it. T^e only 
right the Respondent can have, therefore, 
against the Bank. In reference to such 
matters, Is that which at common law 
belongs to every member of a corpora* 
tion. Their Lordships have beer, referred 
to several authorities in which the nature, 

t 

extent and measure of this right la explain¬ 
ed and deBned. [E(X v. The Proprietors 
of the Wilts and Beiks Canal ifavigation 
(1), Rtg. V. Ltwisham Union (2)]. The 
learned Judges in the Bombay Court 
of Appeal have referred to others. The 
result of the authorities Is summed up 
in their Lordships’ view correctly in 
^" Taylor on Kvidence,” Vol. 2, para. 
1495 (10th edition, 1906) in the words 

followifig ;— 

“ ()ij tlie application of a member the King's 
Bencli Duision will, in general, grant a rule for 
I united iiispicii'm of the Jocumenl!* of the 
corporation, if it be ^llown tliat such inapectiou 
in requisite with reference either to an action 
then insiitiiteil or ai least to some specific dis¬ 
pute or qac,-tiou depending in which the appli¬ 
cant is interested; but, e\en in this case, the 
inspection will be grautwl to such an extent 
only as may be ijoc^sary for the particular 
occa.'-Ion. The lule waa formerly sometimes laid 
down inoio bread|y, lyad the lar guage ascribed 
to tlic Com t nf one or two ca.ses might almout 
lead to the inference that members uf^a corpora- 
tion have ,au afiaolute right, whenever they 
think lit, to inspect all papers belonging te the 
aggregate 1 ody. But any such doctrine is ifew 
exploded : and the piiiilege of iusi>ecLion is now 
confined t" ea^es wltbre the member of the cor¬ 
poration lias in \ie\v some definite right or 
olqect of liii own, and to those documents wliicli 
would tend to illustiato such right or object.” 

The strictness with which these llml- 
• 

taMona on the general and unqualified 
right of inspeotloo are Inalated on may 
be aptly illustrated by the oaae of Eex 

(1) 3 A. and E 177 (1635). 

(2) (1) i*7) 1 Q. B. 498. 


105 



834 


THB CALCUTTA WEEKLY NOTES. 


[VOL. XII. 


The Bank of Bombat v. Soleman Somji. 

V. Met’chant Taylors Co. (3). • In thab 
case certain members of a corporation 
claimed the right to inspect all the docu- 
' meats belonging to that body on the 
grounds (1) that they had heard and 
believed the revenues of the corporation 
were misapplied through the malpractices 
of those who managed the corporation’s 
affairs ; (2) that the fines for admitting 
freemen and liverymen to the corpora¬ 
tion had been unnecessarily and impro¬ 
perly raised ; (3) that lavish expenditure 
had taken place (in some instances to the 
applicants’ own knowledge) without the 
consent of the majority of the members 
of the corporation ; (4) that a clerk of 
the corporation had, as the applicants 
had heard and believed, recently hiisap- 
proprlated funds of the company to a 
large amount, but that no accounts or 
information had been laid before the 
freemen or liverymen by whieh they 
could have ascertained the amount of the 
defalcations and that they (tlie appli¬ 
cants) could not ascertain, unless they 
were allowed to Iflok at the documents 
mentioned, whether the borporate funds 
had been properly applied and accounted 
for or not. * * • 

Every member of the corporation in 
this case obviously had an lutercst in 
each of the matters mentioned, bu^ none 
of ‘the applicants had in any of them 
any special interest different from that 
of his fellow members, nor had they any 
definite purpose, or object, in obtaining 
the inspec.ti'iu a<<kpd for otiter than (m 
the w .rds of LitMedale, J.) to see “ if 
by possilniity tlie company’s affairs may 
be better administered than they tliink 
they are at present.” And the writ of 

(b) ' C an.1 Ad nr, MSil), 


mar.iamus was accordingly refused in 
this case. *' 

At the trial no witness other than the 
Respondent was produced, and he was 
only tendered for cross-examination. He 
stated that he had heard through brokers 
that the Bank had advanced G lacs of 
rupees to three persona whom he named; 
that at elections the dlreotors transferred 
shares to Yiomi'nees who voted foi them (a 
practice not itself hlegal); that there 
were now only seven directors, instead of 
tlie maximum nine ; that he Intended to 
bring In two respectable people, and that 
he had in the correspojidence ^iven his 
reasons for asking inspection. It is clear 
on tlris eviejence that the Respondent had 
no special interest in any of ^he matters 
he complained of, or any interest other 
than, or different from, that' -of each 
moinber of the corporation, and tha^ ho 
liad no definite riglit or oiijpct of liia.own 
to aid or seive in asking for insjicction 
of tlie regisitr, or rtglit or object which 
the register would illustrate , but that, 
on the contrary, his object was similar to 
that of the applicants in 2ir.)c v. The 
Merchant Taylors Co. (.3), namely, to 
obtain the iBspectlon" in order to com¬ 
municate with the shareholder* with the 
view of .securing thely help in^bringing 
about an improvement in the adminis¬ 
tration of the corpor.itiou’s affairs. 

Tiieir Lordshins think tliar, on this 
point tlio case is covered by the Autiiority 
of Ri'k V. The Mey chant T^yUm Co. (.3), 
tliat the R^spoiidont is not iii law en¬ 
titled to the extended riglit to vhlch the 
decree declares him to be entitled, that 
tiio limited aiul qualified right conteiulerl 
for at the trial was never put forward, or 

('!; 1! met Ad. 11.^ (It31). 
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Inalg^ed on, ^before action trougfit, or any 
oI*aim based upon it# ever refusedT, and 
they are,‘‘therefore, of opinion “that the 
decree appealed from is erroneous and 
should be reversed \^ith costs, and the 
judgment and order of Mi*. "Justice Scott 
restored. They will humbly advise His 
Majesty accordingly. Tb.e Re8j[fondent 
must pay the costs^of this appeal. 

Solicitors ; Jie\n's. Cameron, Kemm d: 
Co. for the Appellant. 

Solicitors •.•Messrs. U'ayne Litley for 
the RespondeJt. 

J. II. W. A. * 

(CIVIL APPELLATE JURISDICTION.] 

N(s 1832 *and 21*27 ro of 190G 

, , AND • 

Civil Kulu.s No.s, 403 to 407 of 190G. • 
IbiAQAiiATi Bewa and 
•others, Defendants, 

Appejlants, 

• . 

V, 

•NanDA JVUMAR 

CuucKKnuuTTY, Plain- 
tiff. Respondent. 

Jieiii/al Tenancy (Jci YIll of 18S5), 
sec. loo, c[. (1))—C'o-j>/(a?-er lundlvvd—Suil 
for share of xvit withovJ. inaUny other co- 
sharers^ fjTtr(i\’s — /ljifpeal-»-Second appeal — 
Civil l*roeedurc Code (.lei^A’/r of ISSUl'}, 
sec, 6.2'2. • 

A suit by ft tX) sharef landlord for Ms 
share of* the' rent only uithout making 
the other co-sharers panics is a suit insti¬ 
tuted by a landlord for the tecoijery^ of 
rent within the meaning of sec. I5S, 
Bengal Tenancy Act. 

Where the rent claimed in such a suit 
did nSi f.cceed Ms, 60 (Aid it was ttied and 
dismissed by a Munsif who was specially 
empowered under cl. {h)of sec. 153, 


Held —That no appeal lay to the Subor¬ 
dinate Judge and hence no second appeal 
from his decision reversing that of the 
Munsif. 

But the decision of the .Subordinate 
Judge being without jurisdiction was set 
aside under sec. 622, Civil Procedure 
Code. 

Raja Pbomoda Nath Roy v. Raja 
Ramani Kanta Roy (2) applied. 

JoGENDBA V. Pa3an (3) no( followed. 

These were appeals preferred on the 
I2th of November 1906, against the 
decrees of Babu Ram Charan MulHck, 
Officiating Subordinate Judge, Ist Court 
of Zillali Backergnngo, dated the 12ch of 
July 1906, reversing the decrees of Babu 
Sarat Chandra Sen, Munsif, 2ad Court 
at, Peroj-’pur, dated the 11th of Decem¬ 
ber 1905. 

Plaintiff is a co-sharer landlord who 
brought a suit against the tenant in each 

of the above cases for his share of the 

• ' 

rent only, wlthont making his co-sharers 
parHes to the suit. Ho alleged in. his 
plaint that he, collected his share of the 
rent separafely from the other co-sbarers. 
The amount claimed in each'case was 
less than’Rs. .50. • 

The Munsif dismissed the suits on Jthe 
ground that the relationship of landlord 
and tenant did ^lot exist between the 
parties. 

On appeal, the Subordinate Judge 
reversed the decision holding that the 
relationship was sufficiently established, 
A preliminary objection was raised before 
him that no appeal lay In these oases 
according to sec. 153, Bengal Tenancy 
Act, as the Munsif who tried the suit 
(i) 12 C. W. N. 249 (1907). 

(0) 8 C. W. N. 472 (1904). 


Maclean, C. J. 

* 4 

Do.ss, J., 

1908. 

29, April. 
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in the first instance was vested v^ith 
final jurisdiction under cl. (b) of that 
section. The Subordinate Judge over¬ 
ruled this plea, holding on the strength 
of the cafie Jogendra v. Pahan (3) that 
sec. 153 does not apply to a suit by 
a CO sharer landlord for his share of the 
rent. 

The Defendants appealed to the High 
Court. They also preferred applications 
under see. 62^, C. P. C., In all the cases 
and obtained rules \(hlch were heard 
together with the second appeals. 

Babu Gunada Charan Sen for the 
Appellants.—Sec. 153 applies to the case 
of a co-sharer landlord suing for hls^share 
of the rent only. Jogendra v. Pabxn (3) 
is against mo, but the Full Bench case 
in Narain v. Manoji (4), which favours 
my contention, does not seem to have 
been considered in that case. Besides, 
the recent Privy Council case of Baja 
Promoda Nath Roy v. Raja Ramani 
Kanta Roy (2) sets the point at rest aud 

t 

virtually overrules Jogendra v. Palau 
(3)., See Mitra, J.’s judgment In the 
same case, Jogendra v. Pahan (5). See 
also Jogendra Nath Roy v! NogtnJra 
Narain Na^di (6). Ttie Full Bench case 
in Bkabatarini Dasi v. Ekabbaf Malita 
(1)^ throws some light upon the point. 
The Full Bench decision in Beni v, Joad 
(7) relied upon in Jogeiidra v. Paban (3) 
is not in point. 

Babu Baikuntha Nath Dat (with him 
Dt, Priya Nath Sen) for the Keapon- 

(1) 5 (J L. J. 235 (1906). 

(2) 12 (J. \V, N, 219 (1907). 

IS) 8 C, W, N. 472 (1904). 

(4) I. L. n. 17 Cal. 489 (1890). 

(5) 7 C. \V N. 908 (1903) 

JO) 11 C \V. N. 1026 (1907). 

(7) I. L. It. 17 Cal. 390 (1890). 


dent.-r-AfaJa f^romoia Nath Moy v. Raja 
Ramani Kanta Roy (2) is distinguish¬ 
able as ‘that ruling is cotifinrd in its 
terms to a case where the suit is by one 
co-sharer for the e'.itire rent and all the 
other cij shakers are parties. Otherwise 
the result of the Privy Council decision 
will be subversive of all previous rulings 
on the .point. Beni V. *Joad (7) applies 
and governs the , presrht .case. Bhaba- 
tat ini Dasi v. Ekabbar Malita (1) has no 
application. , 

Babu Gunada Charan Sen in reply.— 
The Decision of the I^rlvy (founoil is 
' based on the aVguraent that sec. 188 
does not apply to the bringing of a suit 

* e 

for arrears of rent, for this is not an act 
which Is requirjd or authorised^ by .the 
• Act. Then ‘landlord’ in the first para, 
of sec. 153 does not exclude a co sharer 
landlord and doeo not neoeisarily mean 
the entire bgdy of landlords, OEly. 

f 

The Judgment pr the Court was as 
follows ; — 

Maclean, C.‘'J.—No. 1832. The only 
(|uestion on this appeal Is whether the 
case falls wichliv sec.'153 of the Bengal 

4 

Tenancy Act, so as to precliidd an appeal. 
The amount of fent rued for U> the suit 

being adraitttdiy under fifty .rupees. 

♦ ( 

The suit was onp for recovery of rent 
by a co-sharer landlord and there are 
allegations in the plaint to the efifect that 
there has been separate collectiou of the 
rent. Apparently the plaint does not go 
so as to say that there was a separate 
agreement to.that effect. If thtft bad 
been so the case would have been gov- 

(1) CC. L. J.‘235 (1906). 

(2) 12 C. W. N. 249 (1907) 

(7) I. L. K. 17 Cal. 390 (1890) 
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eyned the Full Bencli’'deplfllon of 
this Court in the^ case of Malatarini 
Da$i ‘/r. ’Ekahha.r Malita (!•). The first 
Court dismissed the suit, then there was 
an appeal to the -Subordinate Judge of 
Baokergunge.. who reversed that decision 
and gave a decree ' in the 'Plaintiff’s 
favour. The Defendant has appealed and 
he contends that no appeal lay feom the 
Munsif to^ th«, Subordinate Judge under 
sec. 153 of the Bengal Tenancy Act. 
We think .that contention must prevail 
and without going through the author¬ 
ities lu which'there is at any rate some 
conflict of judicial view we think the 
case is governed in prli>clple by the 
recent decision df the Judicial Committee 
in the case of R'fji Plomoda Nath Roy 
V. Rhja Ramani Kanta Roy (2), wh§re 
such a suit is tf^ated a^ governed by the 
Bengal T^'edancy, Act. But if no appeal 
lies from the Munsif to the Subordinate 
Judge no appeal 4loa from the Subordi¬ 
nate Judge to this, Court and therefore 
tile appeal must fail and' must be dis- 
lAissed with costs. Tltis judgment will 
govern the other appeals which are also 
dismissed with costs. 

But boncurrently with the appeals 
applicvtlons ’were ro^de under sec. 622 

of the Code of Civil Procedure, the Peti- 

% « 

tloner asking that ,the decree of the 
Subordinate Jndge might be discharged 
on Ihe* ground that be had no jurisdic¬ 
tion to entertain the appeal and rules 
were granted. We thhik that these 
rules must be made absolute and that 
oondequently the decree of the Subor¬ 
dinate Judge must be discharged. The 
Petftloners must have the costs of the 

(1) 5 C. L. J. 23.'; (190(3). 

(2) 12 C, W. N. 249 (1907). 


rules. Hearing fee 1 gold mohur in each 
case. 

Doss, J.—I agree. 

Apptali ditmisied: 

N. G. Rules midt absolute, 

[CIVIL APPELLATE JURISDICTION ] 

Appeal prom Appbllatjb! Decree 
No. 674 OP 1907. 

Hampini, C. j. Polin Chandra Man- 
Ryveh, j. dal and anr., Plaintiffs, 

1908. Appellants, 

Heard, v. 

17, June. Balai Mandal and 
Judgment, others. Defendants, 

« 23, June. Respondents. 

Hindu Law— Widow's estate—Alienation of 
portion of estate with consent of the retcr- 
sioner — Validity. 

The alienation by a Hindu voidoui of a 
portion of her husband’s estate without 
legal necessity but with the consent of the 
then next reversioner is valid and binding 
on the actual revenioner upon the death 

9 

of the widow,' • 

Marudamotha v. Srinivasa Pillai (2) 
dissented form. * 

Behaki Lal V. Maoho Lal (1), Nabo 
Kishoae V. Habi Nath f.4). Hem Chdn- 
DER Sanval v. Surnomoyi Dkbj (5), 
VlNAYAli ViTHAL V. GoVIND (6), BaJRANOI 
V. Manokarnika (7), Annapa Kumar v. 
Indra Bhusan (8) relied on. 

This was an appeal from a decision, 

(1) I. L R. 19 Cal. 236 (1892). 

(2) I. L. R. 21 Mad. 128 (1898) 

(4) I. L. R. 10 Cal. 1102 (1884) 

(5) I. L. R 22 Cal. 354 (1894). 

(6) I. L R. 25 Bom. 129 (1900). 

(7) 12 C. W. N. 74 : 8. c. 35 L. R. I. 

A. 1 (1907). 

(8) 12 C. N. W. 49 (1907). 
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Tulin Chandba Manual v, Balj^ Mandae, 

dated the 8th January 1907, of C. E. 
Pittar, Ksq., District Judge of Murshlda- 
bad, coufirmlng on appeal a decision, 
dated the 3rd of July 190C, of Babii 
Birendra Ku^nar Dutt, Muusif of Kandi, 
The Plaintiffs prayed for khas poesesslon 
of the plaint lands on establishment of 
their title thereto as heirs of one Srinath 
Mondal to whom they originally belonged. 
The Plaiutiff's were the sons of Srlnath’s 
deceased brother Lokonath and It was 
stated that on the death of Srinath his 
wife Modhu Mollanl held the lands as his 
heiress, that on her death the Plaintiff's got 
possession of them as Srlnath’s heirs, but 
the Defendants dispossessed them there¬ 
from in Asar 1312, on the allegation that 
they had piirchased them from Madhu 
Mollani by a koh da,' t\v3.t the said kohala 
was invalid for want of consideration, that 
Madhu M^ollani had no legal necessity for 
selling the properties and that as such 
also the kob da was invalid. 

Defendants in contesting the suit urged 

« 

that the kohala was a bond, f,di, document 
executed for valid consideration, that 
Madhu Mollani’s circumstances became 
very poor, owing to the debts incurred 

by her husba'nd as well as for the bad 

« 

state of .the lailds themselves which did 
not yitld sufficient produce for her main¬ 
tenance, that she sold the properties for 
legal necessity and that tfie , transaction 
was valid in law. 

The finding .of the Munsif which was 
accepted by the District Judge was, that 
the immediate cause of the sale was the 
giving of dowery to the bride in connec¬ 
tion with Madhu's daugliter’s sou Nrlttya’s 
marriage. From the depositions of the 
wituessea on the Defendants' side it ap- 
poared^hat the consldcrallou money of 


the kohalfl vCas npl paid in cash.but th^t 
Madiiu -Mollani, her ,daughter Mori and * 
her daughte-r’s son Nrittya sold the pro¬ 
perties to Defendant No. 4 at the alleged 
value of Rs, 100, but really in considera¬ 
tion of th^ Delendant Noi 4 giving up 
the amount which they would have to pay 
as dowery to Defendant No. 4’8 daughter 
when NrltLya married. Oh t’hese facts the 
Munsif held that ihQ kohaUt w^s executed 
for good consideration. Further, that 
the kobida was not executed only by 
Madhu Mollani but also by the two next 
reversionary heirs, Mori * Mollaifi and 
N,*-ittya Oopal. 

Before the 'District Judge it was con¬ 
tended on behalf^ of the Plaintiffs that 
tliongh there was j; very strong caTent o^ 
decisions of the Calcuttci High Court to 
the effect that a grant by a Iliudu widow 
with tlie sanction and cciicurrenue tof the 
nf.xt reversiongr was valid, and created a 
title which could not b*o impeached,' those 
decisions related only to cases in which 
the widow had relinquished her entire 
life estate, and ba(^ no application to a 
case like the present, in which a portion 
only of the,estate had been alienated. 

I 

The District Judge; however, relying oti 
Behari Lai v. MadUo Lai (1), overruled 
this contention ai,d held that the alien¬ 
ation was valid, altnoiigh there was no 
legal necessity for the sale," tbe_ m^rrlrge 
of a'daughter’s sou not constituting legal 
necessity. The.Plaintiffs preferred this 

second, appeal. 

* », 

Babu liam Chandra Majumdar for-the 
Appeliants. 

Babu Ashulosh Mukerjee for the Res¬ 
pondents. 

11) I, L. It. 10 Cftl. (1892). 
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, The Judgment of the Court’ was as 

' * j 

fallows:— * . 

' The question co^itested before us in 
this Sf\cortd appeal is whether the alien¬ 
ation by a Hindu widow of a portion of 
her husband’s estate without legal neces¬ 
sity but with the coraetat ojt the next 
reversioner is valid or not, or whether 
an alienation by a Hindu widow in such 
circumstances A valid only if sbe alien¬ 
ates the whole-yf her husband’s properly. 
The Judge in the Court below has de¬ 
cided that^ widow^ may alienate a portion 
of her husband’s properly if the next 
reversioner consents. The Appellants’ 
pleader contends that»this view is inccr- 
rect and that, unle.sa the 'Hindu widow 
alienates ihe whdle of her husband’s pro¬ 
perty and so, as it wi'jo, surrenders the 
who!e*of her interest in the^wholo of hgr 
hnsbano’s jrropefly, the* alie lation is in¬ 
valid. T^e'leatnpd pleader for ’he Ap- 
jiellants has cited tiia followlug cases ip 

^ • O 

support of ids vit^', r;.;., Ihlur'^Li! v 
Mndho Lil {{), Sf uiamuth i v. Srmi- 
ti'isd Ptliii (2), K uihtfhy'iin v. J(,y Riim 
(;i). By tlio other side, t*lie cases of 
Kishoie v. //at i N'lth ( t), I/fni Chundfr 
S'lnynl v. Swnomoyi /)e^^ (5], Vtnayxk 
Vilhai v*Govind (G) R.ijrangi v. M<\no (7) 
and AxiTnada Kui'ixr v, India fihtisan {^] 
havejiecn relied on » 

Vlti are of opinior# that tlio view nf 
tlie learned Distiict Judge i« e''nect and 
th.at’a flintin widow may validly alieiArte 

(1) . T.. U, Its I'id (ISfCt 

(li) r, II. ‘Jl’M.ad IL'S (KS!>,S). 

^:i) . L U. 17 C.il. sot! ('.S'.i'li. . 

(I) . L. It. 10 ('al, llO-.i (l.sso. 

(.0) . L H. ‘22 C.d :')?■) 1 (1801). 

(C) . li U. 25 lloni 120 (1 POO) 

(7) 12 C. \V. N. 71 • s. L. it 

A. 1 (1907/ 

(8) 12 C. IV. N. 49 (1007). 
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a portion of her husband’s property with 
the consent of the next reversioner. 
There would seem to bo no reason why 
she should not do so, or why to make a 
valid alienation she must convey or 
surrender the whole of her husband’s 
property. The only' direct authority for 
such a view is to bo found in the judg¬ 
ment of the Madras High Court in 
Marudamuth'i v. Srinivasa Pillai (2), 
in which two former judgments of the 
Court to the contrary effect are over¬ 
ruled; but the (lecislon in this case would 
seem to be based on a mistaken inter¬ 
pretation of the rule laid down by their 
Lordships of the Privy Council in Behaii 
La\ V. Madho Lai (1), viz., that the 
surrender must be absolute and complete 
and that the whole estate should be 
withdrawn Tlii.s does not, we think, 
mean tli.at the hnsbaiid’H whole property 
must be alienated. I' only ravaris that 
the whole estate of the-wddow in the 
liu-slMiurs property must ho withdrawn 
and that she cannot retain any interest 
in It. Ill tb.e ,case ol Radhashyam v. 
Joy Rim (3), some of the reversioners 
only consentod to the alienation and, for 
this reason, it was held to be invalid as 
being an alienation of only a'part of the 
Hindu widow’s interest. The c-ase re¬ 
ported in the foot-note at page 900 efhows 
tliat this was the meaning of this judg- 
ment. The case of Behari Lai v. Madho 
L'd (11 lias been considered hy the 
Disirict Judge in his judgment and, we 
tliink, must he interpreted in the way 
in wlilcl’, while alluding to Mr. Justice 
Suiuamaiilya Aiycr’s judgment in Mum- 

(1) I. L. R. 19 Cal. 2ti’) (1892i. 

(2) 1 L. R. 21 M.\<1. 128 (18P8). 

Cl) I. L. R 17 Cal. £9i; (1890) 
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damutha v. Srinivasa Pillai (2), we 
have Indicated It should, In our opinion, 
be construed. 

On the other band, the Full Bench 
decision in the case of Nobo Kishore v. 
Hari Nath (4), broadly lays down that : — 
“Under the Hindu laV? current In Bengal 
a transfer or conveyance by a widow 
upon the osiensible ground of legal 
necessity, such transfer or conveyance 
being assented to by the person who at 
the time is the next reversioner, will 
conclude another person not a party 
thereto, who is the actual reversioner 
upon the death of the widow, from 
asserting his title to the property.” The 
Full Bench make no distinction between 
an alienation of the whole or of a part 
of the property. Then, in the case of 
Ilem Chunder v. ^urnomopi (5), it has 
been expressly said :—“The widow mty 
convey to the reversioner or to a third 
party with the consent of the next rever¬ 
sioner, the whole or any portion of the 
estate and the transferee will acquire an 
absolute interest.” It ip objected that 
this is an obiter dictum, but it is the 
view of a distinguished' Hindu lawyer. 
The case of Vtnapak v. Govind (6) is a 
direct authority for bolding that a Hindu 
widow .may validly alienate portions of 
her husband’s property with the consent 
of the next reversioners. The case of 
Bajrangi v. Manokarnikt ^1) is also an 
authority for this view. In this case por¬ 
tions of the husband’s property were alien¬ 
ated on different occasions between 1872 

(2) I. L. U. 21 Mad. 128 (1898). 

(4) I. L U. 10 Cal. 1102 (1884). 

(6) I, L. R. 22 Cal. 354 (1694). 

(6) I. L. It, 2f; Boru. 129 (1900). 

(7> 12 C. W. N. 74 : a . C . L. R. 35 I. 

A. 1 (1907). 


and 1875. The subsequent consent of the 
reversioners," though given In i877 an^ 
1878, vr&a held to y.alldate the alien¬ 
ations. Again, in Annada Kumai- v.Jndra 
Bhutan (8), the alienation by a Hindu 
widow of the half share of her husband’s 
property in favounof the then reversioner 
was held to be legal and valid. 

The ootisensus of authority is accord¬ 
ingly in favour of the view taken by the 
learned District Judge. 

We dismiss the appeal with costs. 

Appeal dismissed, 

[CIVIL APPELLATE JURISDICTION.] 

‘ Appeal prom Appellate Decree 
No. 1839 OF 1907. 

Jagannath Marwarf, 
Rampini, J. ’ Plaintiff, Appellant, 

SflABFDODlN, ff, V . 

1908, Ondal CoauCo , Lo , 

18, May. ar.dors., Prineipul De¬ 

fendants, Reepondents. 

Limilation Act (XV of 187^), Sch. II, Art. 
47—Stcit to recover ‘property, the subject of 
order under sec. 1^5, Criminal Procedu‘<'e 
Code {Act V of ISOS) — Limitation — Starting 
point — Rule issued by High Court against 
Magistrate&,order —“ Final ordei'." 

For a suit to recov\!y proper ty in respect 
of which an order under sec, IJ^B of the 
Criminal Procedure Code has been made, 
the period of limitation runs Jtom the date 
of the order of the Magistrate and ^not 
from the date on which a rule issued by 
the High CouH under‘sec. 15 of the Char¬ 
ter Act against the Magistrate's order was 
finally disposed of. 

This was an appeal preferred against 
the decision of W. .N, Delevingue, Eiq , 


(8) 12 C. W. N. 49 (1907). 
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Distrlob Judge bf BurdVjrart* .r^ated tbe 
Ipb July"1907, affirming that of Babu 
Gopl Krishna Banerjl“Subordinate Judge 
of Burdwan, dated the 26th of February 
1906. 

Tbe appeal arose otit of ,a suit for a 
deolaration of title to »and recovery of 
* khas possession of an area of 1,102^bighaB 
of land Jd Moiiyah Sonepa’ra. The facts 
of the case are tba> the possession of the 
lands In suit firmed thef subject-matter of 
a proceeding under sec. 14.6 of the Code 
of Criminal KrocedurJ between the Plain- 

tlflF and his co sharers and others on the 

$ * 

one hand and the principal Defendants,' 
the Ondal Coal Company, LiraUed, on the 
other. Those proceedings were concluded 
on the 9th April 1902 au^ithe Magistrate 
by his or^er of that datl declared the 
Ondal Coal Company to ^e in’possession ’ 
of tbe landir ]u dispute including the 
minerals,•etc., lying beheath the surface 
of the laitdcx It a^ears tJiat a rule 
was obtained from the High Court against 
that.order but was discharged on the 
24tb,August 1902. The pjesent suit was 
Instituted on the 10th May lOO-'i, that Is, 
more than three years afte/ the Magis¬ 
trate’s ordej but within three years of 
the order of the High Court. Both the 
lower Cour'ts were of opinion that the 
suit was'barredtby limitation. 

The Plaintiff preferred this second 
appeal. , ^ ’ 

Dr. Ra$h Bthary Ghote and Bahu 
Surendra Nath Ohotal’lov the Appellant. 

Mr, Sin\a and Babu Digambur Chat- 
ttrjee fot the Respondents. > 

The JoDGUKNX or thb Court was as 
follows 

This is an appeal against a decision 


of the District Judge of Burdwan, dated 
the Ist July 1907- 

Tbe suit was brought for a declara¬ 
tion of title to and recovery of possession 
of 1,102 bigbas of land in Modzah Sone- 
para. This area of lapd was the subject 
of an order under sec. 146, Cr. P. C., 
which was passed on the 9th .April 1902. 
The present suit was instituted on tbe 
10th May 190.6. Therefore the Courts 
below have held that it is barred by 
limitation. The Plaintiff contends that 
the order of the Distlrct Judge is wrong 
Inasmuch as the date of the final order 
in tbe case under Art. 47 of the Indian 
Limitation Act which is tbe article ap- 
plicabfe to the case must be the final 
order of this Court in this case and not 
tbe final order of the Magistrate. It is 
pointed out to us that a rule was issued 
by this Court on the 4th June 1902 
which was not disposed of until the 24th 
August 1902 and hence, it is said, that 
the suit is within time. We, however, 

cannot take this view of the matter and 

# • 

we think that the date in column 3. of 

Art. 47 of the Limitation Act must mean 

* • 

the date of Ae order of the Magistrate. 
Orders under sec. 145, Cr. P. C,, are nob 
subject to'appeal review or revision. This 
is apparent from sub sec. 3 of sec. 43,5, 
Cr. P. C. No doubt a rule was issued by 
this Court In conifectlon with this order. 
But that was issued under sec. 15 of the 
Charter Act and it could never had been 
contemplated by the Legislature when 
they drew up the provision of Art. 47 of 
the Indian Limitation Act that rules issued 
under our powers of " superintendenoe 
under the Charter Act” and disposed of 
by us should come within the meaning 
of tbe words " final order ” in the ease. 

106 
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Then another contention has been rais¬ 
ed that the order of the Magistrate was 
oniy with regard to mineral rights and 
therefore the order of the Magistrate 
under sep. 146, Cr. P. C, is without juris¬ 
diction. We do not think that this is 
the case. The order of the Magistrate 
was passed with regard to 1,203 bighas 
of land and the minerals subsisting under¬ 
neath. The latter are tangible immove¬ 
able property. ■ 

The last ground of appeal is that the 
Plaintiff has now got a fresh lease of 
the land and so he is not bound by the 
order passed under sec. 145, Cr. P. C. 
We think, however, that it is clear that 
this is not so. At all events, the Befend- 
ants have got a good title to the lands 
by the order under sec. 145, Cr. P. C. 
Their possession and their rights cannot 
be disturbed except by a Civil Court 
decree. The Plaintiff was a party to the 
case under ‘ sec. 145, Cr. P. C., and the' 
suit is clearly barred under the provisions 
of Art. 47 of the- Limitation Act. We 
therefore dismiss the appeal with separate 
cost to each of the two sets of Respond¬ 
ents. ' * . 

N. G. Appeal ditmitttd. 

[CIVIL RieVISlONAL JURISDICTION ] 

Civ. Rolb No, 1719 op 1908. 
Rampimi, C. J. 1 

RtvBS, J. I Chandi Charan Dkt, 

1908. j Petitioner, 

12, June, j 

L^al Practitionert Act (XVIIIof \879\ 
$ect. S, S6—Dittrict Ilagulrate declaring a 
perton to be a tout—Procedure—Personal in¬ 
quiry necessary—Opportunity to show cause. 

Before proceeding to declare a person 
tout, the District Magistrate should 


himself mqh an enguirp ai to the penm't 
antecedents arfd give him an‘ opportiktsitp 
to show cause, ^ 

' r 

Where a Sub-divisional Oflcer calkd 
on a perron to shojp cause vfhy he should 
not be declared a tout and he showed cause 

f • 

and the Sub-divieional Officer after record- 
ing evidence on both sides submitted the 
proceedings with hit reper t to the District 
Magistrate, and the latter after perming 
them passed order decldt ing the person to 
be a tout, the order was set aside. 

l 

In the matter of Madfd Pbrsbad ^1) 
followed. " 

This was a rule granted on tbp l§th 
of May r908, against an order of ]\|[r. 
A. G. Laine, Additional District Magis- 

f 

trate of Dacesf'dated the 28^ of 
t 1908, declsring the Petitioner a tout %|^d 
directing his exclusion from,,tbe preoinots 
of ail Courts in t,ho district.,, „ 

The fact of the case are as follows ; 

Qj the 7th March 1908 the Sub-dlyl- 
sional Officer of Naraingunj, V. Dawson, 
Esq., issued a notice upon the Petitioner 
to show cause on the 9th March 1^08 
why a report should^not be made to tfia 
Collector of the district for deolariog 
him to be a tout ^nd ezoliiding hjm frop 
the precincts of ^.be (Xiur't of the l^ub-dif 1* 
slonal Officer^ under sec. ^6 of the (<egal 
Practitioners Aob. On the 9th Marot^ be 
showed cause before Che Sab*divi|ipiial 
Officer denying that he was a tout and 
stating that be waa,a taluhdar sod seryipe* 
bolder, by profession and had been eerp- 
ing as officer and am-molditar of several 
zemindars and talukdars. In support of 
the latter allegation the Fetltlpner pro¬ 
duced several doruments of which the 

(1) S 0. W. N. 219 (IfOl)r - 
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Sdb-tHTltlooal Officer kep.t ajist direotiog 
(he** Petiticmer to proddse tffem. before 
the Dietrlot Magistrate to vhOta be 
would Ae reported. The Sub divisional 
Officer alt^r examining witnesses on 
both eldes subnlitted a report recom- 
mendlng that the Petitioner bq declared 
a tout. The Additional District Magis¬ 
trate of Dacca before whom ^thfi report 
came up for consideration did not Call on 
the Fetitlooer ie show cause against the 
Inolu'slon of his name in the list of touts 
but' on a ■'perusal »of the evidence as re¬ 
corded cam# tq the conclusion that the 
Petitioner “had been satisfactorily proved 
to be a tout within thh meaning of sec. i3 
of the Le^al Practitioners A*ct. Referring 
to the proceeding before the Sub-divi- 
sional^Officer he obserwd that the Peti¬ 
tioner had an opportunity of sbowijig 

cause andUbad indeed showed cause but 

* • 

had atti*rly failed to rebut the evidence 
recorded ygafnst him. Against this ordyr 
Petitfoner moved The High Courts and ob¬ 
tained this rule inter alia on the ground, 
^rstly, that the Additional District Magis¬ 
trate had no power under the Legal 
Pratstitioners ^ct to entertain the pro- 
ceedinjj, and, secondly, that be bad not 
allowed' tbe Petitioner an opportunity to 
shaw 'cause against* bis inclusion in the 

lls^of toiVs. \ 

• 

Babu Sarfft Chajidra Basnk for the 
j^etitioner submitted that the “^Addi¬ 
tional District Magistrate” wae not 
authorised to take proceedings under 
seo. 26 of the Legal Praotilloners Act. 
Ah Additional District Magistrate cannot 
exercise such powers as the District Magis¬ 
trate has outside tbe Criminal Procedure 
Code* See sec. 8, Criminal Procedure 
: Ab regnfls the second pointy relies 


on two unreported deoisione of this Cour^ 
In the matter of Pratanna Kuitnar Dat 
(2), In the matter of Atul Chunder dhout- 

(2) CIVIL APPELLATE JURISDICTION. 

Civil Rules Nos. 666, 682 and 683 op 1807. 

Maclean, C. J.t 

• • 

BaKebjee, J. In the matter of Pbasanna 
1697. Kumab Das, Petitioner. 

31, May. 

Legal Practitioners’ Act {XVI LI of 1879), seo. 
36 — Tout, declaring a person to be—District 
Judge to take evidence hivisdf—Power to direct 
MunsiJ to take it—Opportunity to shojo cause-^ 
Procedure when MunsiJ suspects a person to be a 
tout. 

Sec. SG of the Legal Practitioners’ Act is of a 
final nature and its provisions must be strictly 
and precisely complied with. 

It is only the Judges and other officers specially 
mentioned in see. SG of (he Legal Practitioners’ 
Act who can frame and publish a list of touts 
and they can only frame and publish such a list 
when it has been proved to their satisfaction by 
evidence taken and heard themselves that the 
person whom they propose to include in the list 

habitually acts as a (out. 

% 

A Distriet Judijt has »« power to delegate to 
the Munsif the special statutory powers conferred, 
upon him by that section. 

When (t Munsif^has reason to suspect (hat any 
person is acting as a tout he should inform the 
Ilistrirt Judge of his surpiciorls*giving him the 
nam'5 of witnesses and leaving it to him to take 
and hear evidence. ^ 

Babu Chunder /vant Chose in Rule No. 666. 

Babu ChundS- Kant Sen in Rules Nos. 582 and 
683. 

TllC JniGMENT OF THE .CoUBT WAS AS fol- 
lou’a ;— 

Maclkan, C. J.—This is a rule calling upon 
the District Judge of Backergunge to show cause 
why the Petitioner’s name should not be struck 
out of a certain list of touts prepared in alleged 
pursuance Of the provisions of sec. 36 of the 
LSgsl PnwtitionetV Act as amended by Act XZ 
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p> 

dhury (3) and on In the matterfif 'Madhu 
Pertkad (1). 

The Judgment op the Court was as 
follows :— 

This Is a rule bo show cause why the 
order of the Additional District Magis¬ 
trate of Dacca, dated the 28th April 

(1) 6 C. W,N. 289 (1901). 

(3) Civ'il Rule Xo. 782 of 1905 (unrc- 
ported). 

of 1890, and for copscqucntial relief. The ap¬ 
plicant, whose name has been included in the 
list, hereafter referred to, as a tout, objects that 
the list in question has been irregularly and 
illegally framed and jmblished, and that the 
procedure in relation to the framing and pub¬ 
lishing of that list was irregular and coutraiy 
to law. * 

I think that the objection must prevail. 
Under sec. 36 of Act XI of 1896, it is only the 
Judges and other oftictfr.-) especially mentioned 
in the section, who can frame and publish the 
list referred to in that section, and, they can 
only frame’and publish such a list when it has 
been proved, to thvir satisfaction, by evidence, 
that the person whom they piopose to include 
In the list, habitually acts ps a tout The sec¬ 
tion is of a penal natilie, and in'my ojiinion, its 
■provisions must be strictly and piecisely com¬ 
plied with. 

( • 

What happened in the ca^e is this, The 
Muusif at the instance of the District Judge, 
appears to havi held a preliminary enquiry— 
apparently an enquiry at w hich the Petitioner 
was present or of which lie had notice, Tlio 
Munsif took evidence and having taken that 
evidence he arrived at the oonr’usiou that the 
Petitioner was a tout within the ‘meaning of 
the Act, and included his name in a list and 
•eat up that list, being a list of such persons 
as he considered to bo touts, to the District 
Judge. The District Judge, apfarenlly without 
giving the Petuiouer any oiiportunity of show¬ 
ing cause agaiust llic inclusicn of his name in 
the list, as is provided for by sub-sec. 2 of sec. 
80 and without t king or hearing any evidence, 
awTBly or apjircrved the Itirt ae framed 


1908,*oomplained oftin tkQ petition ahouM 
nob be ^ set' a8i|l^ or such other orier 
ehould'not be paesefl In the matter as 
to this Court may seem fit. * * 

The order complained of is one declar¬ 
ing the Petitioner ^o be a tout and for¬ 
bidding him loftering about the preolnota 
of the Courts of the District of Daooa, 
The rulyis suppprted on various grounds 
but it' is sufiScieiit for °ub to make the 

—-;-—I--- 

by tbe JIuiisif. The District Judge himself 
tlierefore held nc enquiry, took ^o evidence) 
and made no lii>t. The ^luusif took and heard 
tlic evidence and prepared the k^t. But, in my 
opinion the Distiict Judge has no jiower to 
dslegate to the MuiAif the ^special statutory 
powers conferred! upon him, by sec. 36, nor has 
the JIutisif any aulhoiity to act ftnder that 
section. The only i^i/hoiis who, as I read the 
Act, are authoii/ed to make tlie list a', e the 
[)ei«-on-i specially* naujed in th‘> section, and they 
aie the persons who are to take anC hear the 
evidence, and having taken -and IicaVd Uie evi¬ 
dence to decide wlietlier a particular person is 
to lie included in 'my pailiijlar list as a tout. 

I can leadily conceive why the legislature 
deemed it advi'aWe that these powers, penal in 
ihcir consequences if^put in fotce, should only 
be cutiusted to and exetcisoJ by judicial and 
othet ulliceih of Ingh positiou. Fuitlicr, in my 
ojiinion, no name ought to be included in the 
list, unless and until tlic person, whose name 
is proposed to be so included b|ys In.d an^'appor- 
tuiiity of showing cause against such inclusion. 

1 tliink the procedura to be adopted' under this 
•scoLiou of the Act b.is bt'en misconceived in the 
present cas**, and upon the sliort ^'rounds I haj;e 
indic-abed I am of opinion that the list has been 
iinpiopeily fiamed and published, and that the 
Petitioner is right in the objection tie has urged 
before us^ ’ 

1 may perhaps add for the asistance of those 
in the Mofqssil who' have to deal with this 
subject tliiif, whilst the Munsif cannot exercise 
the powers given by sec. 3p of the Act, if he 
have good reason to suppose that any person 
is acting as a ibub within the meaniug of tha 
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rule absolute on the grwn^ ‘JAat the Ad- 
'•di^ional Distriot Magistrate in declaring 
the Petlticcer to be a tout did not make 
any enquiry himself as to the Petitioner’s 
anteoedentd and did. not give him‘ any 
opportunity to shoa^ c^ujo. He should 
havo proceeded In the tuanner lAid down 
In In the matter of Madhu Perehad (1). 

’{!) 8C.»W.N. 289 (1901).’ 

Act, he would, iu my opiuiou, be justified in 
informiog the District Judge of Ida hUsi)icions, 
giving the Icrtter the, •names of tlie witnesses 
who could tesSfy^ to ti>e t.xct, and leaving it to 
the Distitct Judge' to take and hear the cvidencf. 
But the person accused must have tlie ojiportu * 
nily of defending himself befoi* the list is 
framed or piiblishec'* I cutcrtaiiu'd but little 
doubt that the potters confe^-Kid by the section 
of Aho Act, I luce lefcircd'to aio u-eful and 

9 

salutary, but it is most imjiort.nU that tiny* 
should only be exorcised strictly in accordance 
with• tlie pro^vislons of the section. Upon the 
merits of the case, as tte decide lln.s cisc solely 
upon the view* that th^ piocisiofts of the Act 
have not'been complied tt itii, n e express no 
opinion, but having legaii^ to the vi^tts expic.ssed 
both by the District Judge and the Muiisif, we 
tliiuli that the matter ought to bcfiiitliei (iiu- 
sccuted iu accoulancc, liottevci, niili the opinion 
expressed iu this jmJgmcut. as Mo the propoi 
method of pycedure. The lulo raust'theieforc 
be made absolute'ttithoul cJ.sts, 

I und^rstihid that oCir dcJisiou also govern.s 
Rules Nes. D82 and 583 and il^psc rules, theie- 
fore, will also be made ab.sol»te without co,st8. 

Banerjee, J.—I lyu of the same opinion. I 
think tite larocoedings in this case have been 
held not iu stiict conformity with llie provisions 
of sec, 36 of the Legal Praetifioneis' Act. That 
section requites that befoic any list of touts, is 
published, ic* should bo proved to the satisfac¬ 
tion of tile authorities expressly •named iji the 
section by evidence of gcncr.al repute or other¬ 
wise, that the persons iuiduded in the list habi- 
tually act as touts. This means, that the 
authorities named iu the sectiou should not 
tnerely read Uie eridetace taken by a subordinate 


On this ground we make the rule absolute 
and set aside tHe order of the Additional 
District Magistrate. 

made abiolute, 

$ 

CRIMINAL REVISIOMAL JURISDICTION.) 

Rule No. 165 of 1908. 

Geidt, J. 

WOODROPFE, J. Mohendra Nath Misser, 

1908. Petitioner, 

Heard, ^ 

7, April. The Emperor, Opposite 
Judgment, Party. 

10, April,] 

Pefjuiy—rndhm Penal Code {Act XLV of 
lS60f, sec. 193 — False statetnent made in a 
deposition which was not read over to (he wi(. 
ness in presence of the accused or his pleader— 

Crimni'il Pneedure Code (.let V of 1898) _ 

Sec. 5<J0, noncompliance with, effect of—In¬ 
dian Evidence .Ut (/ of 1872), secs.>91 and 
SO— Proof of sl itement. 

A witness cannot be convicted under 
tec. 193, I. P. Cj for'haning made false 
skitemenis in his^dlposition before a Crimi¬ 
nal Couit when the deposition was nb< 
lead oier f-j h'iin \'n the piestnee of the 
accused or his pleadet in accotdunce with 
the piuvisions of sec, 300, Ct. /*, C. 

Kamatcuisathan V. Emperor (1) fcl- 
lowed, 

(1) I. L. ft. 28 Mad. 308 (1904). 


authorily, but slionld take tlie evidence them, 
selves, so that tliey may be in .a position to 
weigh it pt .'pci ly. The section does not author- 
ise any of the authorities therein named to 
act upon evidence taken otherwise than by 
Diemselvrs. That being so, and it being clear 
ni this case that the evidence against the PeU- 
tioner w.as taken not by the District Judge but 
by the Munsif, the requiromenta of sec, 86 have 
Dob been complied with. 
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Mohenoba Nath Mibieb v. THE«-EifFBBOB. 

Whert tht dtpotition of a teitne$8 in a 
criminal trial is not read over to him 
in the presence of the accused or his pleader 
in accordance with the provisions of sec. 
S60, Cr, P. C., it is not admissible in 
evidence tiHd no other evidence is admis¬ 
sible in proof of the statements made 
therein. 

This vaa a rale granted on the 10th 
of February 1908, against an otder of 
Baba N. C. Ear, Dy. Magistrate of Ban- 
kura, dated the 2l8t of January 1008, 
conviotibg the Petitioner under seo. lOo, 
I. P. C., and sentencing him to undergo 
three months’ rigorous Imprisonment 
for each of the two offences—which order 
wae, dn appeal, affirmed by Mr. J. Comes, 
SeBSions Judge pf Baukura, on the Ist 
of February 1908. 

The facts material to the report as they 
appear in the judgment of the Magistrate 
are as follows :— 

The accused in this case was prosecuted 
under seo. 193,.I. P. C., /or making false 
statements on oath While under exami¬ 
nation before the Sessions Judge on the 
2ad of August 190/ as a nitness in the 
case of Mmperor v. Urishikesh Mondal. 
He made t^ree different statemeots and 
tl^e present prosecution was with respect 
to all of them. 

Acoured said he d«'d not remember 
what statements he made at the Sessions 
Court but alleged that whatever he said 
was true. 

The statements were these (1) "He, 
(Hrishikesb) also gave me 2 purwanas 
oOnweoted with the money sent. I wrote 
the kctifiat on the purtoana" (2) " I did 
take the two putwanas at the same 
.tHiM ” and (3) " 1 handed over both the 
iDDDej and the purvnmat to Ramkamat.” 


WBI^KlV N0tjs». 

I 

Ee (1.), the ^aglsttate thought, the 
evidence was meagrsy He said ^'Itihoire' 
that the accused while making oyeir the 
monej covered by the two purwaMt^ did 
not make over the^urtfanai'thdmseltes 
but only , the ‘m:oaey, and they being re¬ 
turned by the peon HrlshlkOsh himself 
subsequhntly. being the evidehoe it 

does nut follow that HrltbiketU never 

« 

gave purwanas to, the accused. It may 
be that he gave him purwanas at his 
residence to write put the, kaifial and 
then took them back sending only the 
iponey to the Nazir through hlm.< As the 
"statement adrait8*of an explanation like 
this, I do ndt thiuk be can, in the face of 
the evidence, be held guilty of perjury.” 

Re {2 Si i), txie Magistrate .held (he 
"evidence to<be clear that these were false. 

« t 

To prove this, he said, there ^aa the evi¬ 
dence of the Naz^r, Bamkumar., Wbb de¬ 
posed that (.he accused madq over to him 
only’the money and’ not the purwanas. 
In this statement be was supported by 
the entries in Beg. d3 whtoh was kept by 
him. There were columns in the register 
for dates of actual returns of proo^ises 
and these were found blank with res¬ 
pect to the prooeB3eB, Further the entry 
in red ink in the remarks colufira .showed 
that the processes were, received back 
on 16th May Wbefeas the tftoney In 
question was brought by the aoou|ied' on 
Bth May. As regards this note of retard 
of the prooesaes, It was oontended on be- 
ha}f of the accused that it wae the reealt 
of an after thought and tuadd Mi B 
substSquent date, as the QotS did ribt 
appear in the copy of the register ^ed 
by the witness "before the committing 
Magistrate. The witness explained that 
aa be filed copy, And tbfi noth betiig oo 
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Nath Mibsbr v. Tbb Eupbror. 

» 

of tbe rPgistjr, ,bu\ only a manus- 
^ OiMpt oote not by hinueelf \)ut' by. the 
Naslr, he did not» think “ It should go 
to tbe*oopy ” and hence omitted it. The 
Magiatrat^ thought the explanatign was 
a reasonable ohe ^nd accepted it and 
observed *' thCla both tlfla note* as well as 
the non-entry of the actual date of return 
at th^ prescribed column are sufficient 
corroborations o^ the statement that tbe 
processes were.*not -received back from 
the accused on 6tb May when money 
was returfled by'him and they go to 
prove beyoifd ^oubt that the statements 
are false and as the accused made them 
with that knowledge since be was awafe 
that he made over only the money he 
is gnilty of wilfully giving false evi- 

denoe.’\ • 

« 

An objeotlon^as taken that the staie- 
ments wer« not read over to the accused 
eltlrerin presence nf> the Judge or the 
pleader as.tbey were read qver in another 
chamber and it* was argued by the 
pleader that tbe accused pouid not be 
convicted on statements which were not 
taken down in accordance with sec. 360, 
Or. P. C., andjn support of this, he 

k 

relied on the case of KamalckinatAan v. 
Emperor (1). The Alagistrate thought 
this,was an irregblari-^ but it was not 
snoh'as to rpnder the ptbceeding invalid 
under sec..630, Or. I> C. 

s * 

2[’aru Protonno Chatterjte and 
Joti»dra Nath Ghote for tbe Petitioner. 

^0 one for the Oppbslte Party. 

Tbe JuDOMBMT OP IBB CouRi was as 

I 

follows J— 

The Petitioner has been convicted of 
having given false evidence in a criminal 

(1) 1. ^ R. 28 Mad. 808 (lOQih 


trial. The false statemwnts iJIeged to 
have been made by bino were proved 
by putting in the deposition recorded 
by the Sessions Judge. That depositiOQ 
is, under sec. 91 of tbe Evidence Act, 
the only evidence admissible in proof of 
those statements; and upder sec. 60,of 
the same Act, it is admissible only if it 
was taken in accordance with law. 

Now, in the present case, |t is ad¬ 
mitted that the deposIUon was not taken 
in accordance with law as it was not 
taken in accordance with tbe provisions 
of sec. 360, Cr. P. C., in that it was not 
read over to tbe witness In tbe presence 
of the accused or his pleader. It follows, 
therefore, that the deposition is not 
admissible in evidence and there has 
been no legal proof that tbe Petitioner 
made the false statements which be is 
charged with having made. 

The same view was taken'* by the 
Madras High Court in Kafnatehinathan v. 
Emperor (1). Following that decision, 
we must hold that the conviction of the 
Petitioner in this oaise is illegal. 

We accordingly make the rule abso¬ 
lute, set fkside the conviction and sen¬ 
tence and direct that the Petitioner be 
disobai;ged. 

B. C. Bide made aiwiute, 

» 

(1) I. L. R. 28 Mftd. 308 (1904). 
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[CRIMINAL KEVISIONALJURlSDICnON] 

Rev. No. 137 of 1908. 

Sajjad Abmed Chau- 
DHURY, Ist Party, 
Petitioner, 

V, 

Parb.iticuaran Roy 
and ors , 2iid Party, 
Opposite Party. 

Criminal Procedure Code [Act V of 1898), 
sec. 145 —Irregularity amounting to want of 
jurisdiction—Interference by the High Court. 

A Magistrate diew up a proceeding 
under sec. Cr. P. C., but he did 

not serve any notice tipon the first party 
in accordance with sub sec. (S) of sec. 
145 , Cr. P. C., nor did he fix a notice 
on some conspicuous place at or near (he 
subject of dispute, nor receive a written 
statement from eith’er party before he 
passed his final order under sec. 

There WM no appearance on behalf of 
the first party and no opportunity was 
given to cite witnesses or to put in any 
documentary evidence. But on examining 
one witness on behalf of the ‘econd party 
the Magistrate held that there was a 
likelihood of a breach i / the ^eace and 
declared the second parly to be in posses¬ 
sion, 

Hold-^rAol the proceedings of the 
Magistrate were very irregular and must 
have prejudiced the fust^ party. That 
the irregularities were so great as to amount 
to a want of jurisdiction and to justify 
the interference of the High Court to 
set aside the proceedings. 

This was a rule granted on the 30th of 
January 1908, against an order of M. 
Aminul Islam, Sub-dlTlsIonal Magistrate 
of Jongipur, dated the 19th of December 
1907,* ^^Harlng the second party to re¬ 


main in possession of the disputed land 
until evicted therefrom in due course 
of la^w. 

The facts of the care will appear from 
the judgment. ' 

Babu Dasarathi Sanyal for the Peti¬ 
tioner. 

Mr, P. -iZ. holt and Bdbu Anilendra 
Nath Roy Chaudhury for the Opposite 
Party. 

The Judgment of,thb„Codbt was as 
follows :— 

This is a rule to sjjow cause why the 
order complained of should .not be set 

aside. ‘ 

1 

The order complained of is one under 
sec. 145, Cr.< P. C., directing that the 
second party shall remain in possession 
of the disputed land until evicted there¬ 
from in due course of law. It appears 
that there was a dispute with regard to 
two plots of land extending o\er^an arja 
of 1,200 bighas. The police thought 
that a breacli^ of tha peace was Jikeiy 
to occur in connection with these lands, 
and as far as we can see. It seems to us 
that the proceedlvigs of the Magistrate 
were very irregular. In the first place 
he did not, after drawing up the proceed¬ 
ing under sec. 145^ issue notices to the 
parties. Ho apparently called the^tartles 

before him and. he says that on., the 

« 

15th December last Johad A,hmed Chow- 
dhury, brother of Sajjad. Ahmed Chow- 
dhu?y, the first party, aud Ganga Charan 
Saha, agent of Parbati Charan Roy, 
met him ^with a view to settle the dis¬ 
pute athicably, but no agreemene could 
be arrived at and so at the request of 
Johad Ahmed a proceeding under sec. 
145, Cr. P. C., wa^ drawn up and the 
19th December was fixed iu the presence 
of both the two persons, Jobad Abmed 


Rahpini, J. 
Seabfdddin, J. 
1908. 

7 th, May, 
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Calcutta High Court. | 

(CniMlNAL nVTIflIONAT,.> | 

Kjiniini Miizumdar 

V lliiiiiKida Ghoic. Poieer « 
of Crtiiunnl Court to intei • 

/ere letlh joint family pro- 
pertv bv a proeeedtng under \ 

I Cr. P C\ oscix I 

REPORTS'(fltff Index.) 


Utlj Njitlj 
VJdciikiand (illicis L'ind 
Arqu^tition Arf, $ »?— 

Poicei Ol Judv? to deUgate 
function to CoiHhunsiono - 
Compf lor 

lojyn of rent 
(JAiMnda* Ml V Mi 
ti'im A Pcp«.infi .iml or*. 

Notirf^ ivpi leuci/ O’- 

Montlili/ feootiii/—To jtfiv 
eithei lorrented 'tento'i yuit 
rtl th* md of the month .. 


-1- T ---- ~ 

We wodIjD draw attention to m (JObstion raised 
In our cirrespoiidence colum»i. Keoently the 
Goveruraent of feengal has appointed a wliole tipe 
Dlstrior, and Sessions Judp« at Khsina. Before that 
the District ^and Set^sjons Judge of Jessore was also 
the District and Se8*io(is Jiidge.of Khulna. During 
this time by a potlBcation of the Calcutta High 
Court the Subordinate Judne of Krtulna yas em¬ 
powered under sec. 21 of the Civil Courts Act (XII 
of 1887) to take all appeals fr()m,the orders and 
decrees of Munsifs In the Khulna District. The 
question therefore is whether tie appointment of 
a District and Sessions Judge for Khulna has 
had the effect of wUhdrajvIng the appellate juris¬ 
diction of the Subordinate Judge. I;’rom a read¬ 
ing of sec. 21 of flie Civil Courts Acts we are of 
opirjon that the speiJific juris’diotinn conferred by 
the notification of the Ihgh Court cannot he with¬ 


drawn except Uy an ^express not^icatlon. We are 
not sure that the newly appointed District and 
Sessions Judge will not have a concurrent appellate 
jurisdiction. .Bi\t, anyhow, if it is intended that 
the District Judge of Khulna would alone ewrolse 
such jurisdiction, we think th,e jurisdiction of the 
Subordinate Judge should be‘expressly withdrawn. 


The case of i/ahadto Ptatad v. Bindtthri Pratad, 
reported at p. 137 of the current Allahfibad Series 
of the Indian Law Reports, deserves more than a 
passing notice. In this case one BIndeshri Prasad, 
the managing member of a joint Hindu Mltakshan 
family, applied to the District Judge under eeo. 10 
of the Guardians and Warde Act to be appointed 
goardlan of the person and property of his minor 
brother'Kedar Nath. The applioation was opposed 


by Sukdeo Prasad and Mahadeo Prasad, grandfather 
and father of Kedar Nath’s wife. The District 
Judge with the consent of the parties referred the 
matter to the arbltratiotf of a gentleman of high 
social position who by bis award recommended that 
Bindeshrl Prasad be appointed guardian of the 
person and property of Ked%r Nath. In accordance 
with this awa;d the District Judge appointed Bln- 
deshri Prasad to ho the guardian. Mahadeo Prasad 
appealed to the High Court against the order on 
the ground mter alia that the District Judge had 
1)0 power to refer the matter to arbitration and 
accept the award. A Divisional Bench of the Allaha¬ 
bad High Court (Aikraan and Karamat Hussain, JJ.) 
held that the appointment of the guardian was 
illegal. 


Under ibe Gdardiaks and Wards Act there is no 
provision for referring the question as to who is the 
proper person to be appointed a guardian to arbi¬ 
tration. Under sec. 17 (i) of the Act the Court 
In appointing a guardian*" shall be guided by what, 
consistently with the law to which the minor is 
subject, appears in the circumstances to be for the 
welfare of the minor.” Now the question is whe¬ 
ther the Coilrlt can, with the consent of rival appli¬ 
cants for guardianship, ask anypersou to report as 
to which of, th^ rival applicants is A fit and proper 
person to be the guardian. If after making en¬ 
quiries he reports In favour of one of them and the 
propriety of the report if not questioned by the 
other* party and the jadge is satisfied, that the 
person recommended is a fit 'and proper person to 
be the guardian of the minor, wilf not the Judge be 
justified In accepting the report and appointing the 
person recommended by the* report 1 


Exception may, no ^dodbt, be taken to the 
report. But supposiug that no exception Is taken 
to the report, could not the Distrint Court act 
upon the report and make the appointment accord¬ 
ingly ? Under sec. 46 (i) of the Guardians and 
Wards Act the District Court has the power to call 
upon the Collector or any Subordinate Court for a 
report on any matter arising in any prooeeding under 
the Act and treat the report as evldenoe. If the 
Distrlot Court oan treat the report of the Collector 
or the Subordinate Court as evidence, there is no 
reason why the District Court should not treat the 

I»7 
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report of a person in whom both the Court and the 
rival parties hare oonhdenoe as evidence, speoiallj 
when nothing is urged against the report by'the one 
or other of the parties. From the report of the case 
under review it appears that the District Judge made 
the appointment in accordance with the award or 
report of the arbitrator. If he did so without judi¬ 
cially determining whether the person recommended 
by the arbitrator was a fit and proper person, the order 
could not be supported. .Tee District Court has no 
authority to delegate Its jiidicia’ functions to any 
person. If the District Judge had treated the report 
as evidence and made his order relying thereon, 
hardly, any, exception could be taken to his order. 
But he could not treat the report as an award of 
an arbitrator. The question as to who should be a fit 
and proper guardian of a miuor is one pre eminently 
for the Court to decide and cannot be referred to 
a third person. 

CRIMINAL CASES OF 1907. 

{Continued from p. exd.) 

Land Dispdtee. —[S'cs. .t H?]. The question 
whether a dispute relating to trees conies within 
sec. 145 or sec. 147 arose in Suijoianta v. Jaga- 
dindra, 11 C. W. N. 198, 201. The answer In all 
such cases is easy. If each party claims exclusive 
possession of the tree as the result of possession of the 
land on which it is growing, the case is under sec. 
145, as the dispute then really concerns land ; but if 
possession of the land is admitted to be with one 
party and the dispute is as to usufructuary enjoyment 
of the tree only the case is within sec. 147. So if 
the dispute as to a julkur ok ferry arjses out of a 
claim by ■ each party to of the water by 

title thereto sec. 145 applies, whereas if the dispute 
is only as to the right to fish or ferry' the possessory 
title to the water being admitted, sec. 147 applies. 
[Dispute as to immoveables^, Au order as to has vested 
crops [Amrit v. Lakhpati, 11 C. W. N. ccxxxii; see 
also .10 Cal. no, U1 : 9 C. IF. N. cclxv: 28 All 
266, 267] or as to .moveables in a house, Radha v. 
Nazima (11 C. W. N. cclxii) or as to pilgrims fees 
{3 C. L. J. 137) is ultra vises, but nob one relating 
to standing crops {15 All. 39It, following- All. 30 
and 11 Mad. 193). [Likelihood of breach — Police- 
report]. The Kigh Court may interfere when a 
police-report states In the vaguest terms that each 
party claims a right and that, as both were men of 
substance there might be a breach of the peace, 
Surjakanta v. Jagadindra, 11 C. W. N. 198. Set 
also Bahadur v. Ranjit, 11 C. W. N. 835. These 
two cases have weakened the authority of Kuloda v. 
Dantsh, .‘.3 Cal, 33, In the argument of which all the 
cases on the point will be found. [Imperfect initial 
order]. The oml«f)^ to state in the initiatory order 
the ground for belI*lDg the likelihood of a breach 
of the peace is an Irregularity, which in the absence 


of plejudieo does not vitiate the order {Re Chinna- 
pvddayan, 30 Mad. 548). The report does not show 
the nature of (he pmossionibut if It contained a re¬ 
ference to s(jme Ocher document as its basis, the case 
would fall within'the Full Bench ruling in Khoth v. 
Nazir, 33 Cal 352 ;®but if there was no reference 
to any suchYlooument the Madras'case would be in 
conflict with 32 Cal. 771 and 27 Cal. 981. [Ascer- 
tainmint of subject of, dispute].' Before a proceeding 
is drawn under sec. 145 the Magistrate must clearly 
ascertain the subject of "dispute {Surjakanta v. 
Jagadindra, 11 0 W. N. 19S. i9e« also 7 C, W. N. 
568 .- 2? All. 296; 6 W. R. Cr. 6t, 62 .- 3 Cal. 320, 
322: 5 R. G. anu C. R. ,1 per Jackson, J.), but if 
there w.as no question rs to the identity of land in 
dispute during the hearirg, the proceedings are not 
bad (5 0. IF. N 563 : see 2^ Gal. 55, 62 and 11 Cal. 
762, 765, 766. [iFotw]. Want of notice to one 
party cannot be sec up by another party who had 
notice and appeared (fle C/uAlna/Jiiddayan, 30 Mad. 
548) [Evidence]. Failure to record any evidence 
affects the Magistrate’s jurisdiction (see cases infra'). 
Ail order only upon the written statements without 
evidence is uUni vires (Kolha v. Muneswar, 34 Cal. 
840: See 30 Gal. 508)^ A Magistrate can proceed 
ex parte on the faili-^e of a party to attend {6 C, IF, 
N. 925 ; 10 C. W. N. cii), or to'uie a vfritten state- 
ma-it(5 C. IF, N. 71: 8 C. IF. N. 612: 30 Cal. 
918: 6 C. L. R. 193: See 8 C. IF. N. 76), but be has 
no jurisdiction to pass an order witbout«any evidence 
taken (Ibid). [Subject of dispute], A trial order 
expending to jand which was, noo covered by the 
Initlatony order is bad {Chaman v. Cook, 11 C. W. N. 
xliil. See also 7 C. IF. N. 558 : 29 Mad. 561: 6 G. 
W.N. 105 and 12 Cal. 539, 5ff.2), Where each party 
Is In possession of a definite and separable portion 
of the di.sputed land, an order made as to each 
portion {Kmqnli v. MaO, 11 C. W, N. 743. Set 
also 5 C. IF. N..71Q and 2It IF. R. Cr, 73). If the 
enjoyment of one portion in possegsion of one party 
Is not independent cf the enjoyment of the other 
portion in possessiop of ihe^opposlte party no order 
can be made as to the several parts,, but the whole 
must be attached-'(22 Cal. 29'7). [Joint possession]. 
The section does not' apply to a dispute between 
parties having joint -.'Iglifs Im the disputed land, each 
claiming exclusive po.s-.ession (Makhan v. Barada, 
11 C.'W. N. 572). Tiiero are a large number of de¬ 
cisions which have estahlished that the section does 
not apply to a case of joint possession, but. only 
where'he opposite parties each ola'ra exclusive pos- 
sessinn of the subject of dispute (sec IF. R. 1864, 
PP. 28, 29: 18 W: R. Cr. 36: 17 IF. R. Cr. 9: 26 
W. R. Cr. 2, 16, 24: 1 R. J. and P. J. 235: 24 W. 
R. Cr. 73: 2 C. L. R. 62: S3 Cal. 80: 5 All. 607: 
4 C. IF. N. 4S6 : 7 C. IF. N. 462: 27 Gal. 892, 898: 
SC. IF. N. 485: IOC. W. N. 1088 : 32 Cal. 249. 
The case contra In 27 Gal. 269 and 27 Cal. 261n. 
are wrongly decided: Cf. 10 C. W. N. 1088). 
[Decree]. A decree four years old was held nob to be 

198 
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reoent; enough to fall 'within the rulings* that 'the 
Magistrate should follow the decree of aCivlliCourt 
determining Che rights of the pEtrtles. « (^atangi v. 
Lai Khant 110. W. N. ocx). A set¬ 

tlement with third parties of the .disputed fand 
pending an inttrim attaobmenif ceases with the re¬ 
moval of the attaofiment (^iiaigh v. Ambica, 5 C. L. 
J. 448, 450). [CoJtsJ. A suit to enforce an order 
of the Magiatrate as to oostfi will* not He (ForSei v. 
ffaye$, 11 C. W. N. ocliil, distinguishing 8 G. W. N, 

m). . • .' 

{To It continued.) 

E. H, Mosnier. 
€ui‘ve 04 ro>ibciicf. 

[to tub editor' “ Oku UTT.t WEEKLY NOTES.” 

SlE,—I slmll bo much obyp;eJ if you or any of your readers 
will please eiilighteu me on the folloitin^; mailer :— 

Khulna was formerly a Sufl-Divisiou within Jcssorc District. 
In April 1882 Khulia was nleafed a District but there was 
no separate District and Sessions .fudge for Khulna, the Jud^e 
of Jessore having jurisdiction over the District. In Noveny 
her 1882 a .Sub.Judge was located at Khulna. Appe.als Irom 
the decrees and orders of Munsifs within Khulna District 
u.sed to he preferred and .lied bei^re the District .fudge at 
Jessore. By a notdicatioii of the floinmialile High Court 
under sec. 21 0 ^ Act <>f 1871 it was'^idered that “fiom 

Ist April 1883 appeals from the decrees and orders of the 
Munsifs of Khulna, Bagcrhat and Satkhira .shidl he preferrxl 
before the .Sub.Judge of Khulna.*’ By a'Uuvernment older 
under sec 14 of Act Xfl,()f 1887 the Distiict Judge of 
Jessore-Kliulna wa.s eijpowered to try lyid dispose of civil cases 
arising within the Khulna Distiict at Khulna also. But not- 
witlistanding thi.s ordet mvil .ippeals used he filed before 
the Sub.Judge even vjiile the Distr.Wt Judge happeiiwj to he 
present at Khulna. By a recent (Jovernment iiotificatiou 
Khulna has hcgii created a separate drslrict and from l.st 
July 1908 last a District Juilge has Ijeeu locafed here Now 
the iiuc.slion is, whether the appointment of a separate Dis¬ 
trict and .Sessions Judge for Khulna has had the effect by 
its own force of withdrawing the jurisdiction of the Sub- 
Judge to receive and entertain appeals which was vested in 
him hy the notification mentioned above.' I am inclined to 
think that when the yonourahlc High Court Ifas not as yet 
withdrawn the said powers Jhc local j'sub..Judge still retains 
the jurisdiction vested in him jiud that such junsdiclioii is 
exclusive and uutil.thc’said powers are'taken away the Dis¬ 
trict Judge IS incmpeteiit to icccive mjd entertain appeals 
against the decrees and orddhs of Slunsifs iit this district. 

, Youlfe truly, 

Kiriit.Nii, \ , Naokjidra Naiu Sen, 

ISlhJnhi r.lOS. i _ _ PIcadtr. 

The laws of England, Being a oomphte,state- 
raenb of tlie whole law of England. By the Right 
HonourahU the'Earl of Haltbwy, Lord Hi^h Chan¬ 
cellor of Great Britain, 1885 86, 1886-92 and 1895- 
1905 and other lawyere. Vol. 11. London. Butter- 
worth & Co., 11 and 12, Bell Yard, Temple Bar. 
Law Fublithtre. 1908. 

The scope and object of this great work were 
reviewed at length in our notice of the first volume 
at p. x)vli. It is, as has been stated, " neither an 


oxoix 

encyolopmila, a digest of oases, nor a dictionary, 
It rather takes the form of'a series of treatis'es on 
every braboh of the law, by experts in each parti¬ 
cular branch." The titles dealt with in the present 
volume are:—Bankruptcy and Insolvency, Barristers, 
Bastardy, Bills of Exchange, Promissory Notes and 
Negotiable Instruments. The article on Barristers 
will be found of special interest. Most of the state¬ 
ments contained in it are, k is noted, statements 
of matters of etiquette only, and not rules of law or 
binding as such. This article gives a more complete 
and reliable account of'the law and rules of practice 
and etiquette concerning this important branch 6f 
the legal profession than is to be found in any 
other work. It also gives In outlines an account of 
the Inns of Court and the rules relating to the admis¬ 
sion of students and their call to the Bar, The 
treatment of the subject of “Bankruptcy and In¬ 
solvency” is very full, covering over 350 pages. 
The same remark applies to the article on Bills of 
Exchange, Promissory Notes, and Negotiable Ins¬ 
truments. The law of Bastardy as detailed in this 
volume is peculiar to England and Is on the whole 
Inapplicable here. But oases are conceivable in 
which reference to the principles of law adopted by 
the English Courts will be found necessary and 
useful. As we noticed In our review of the first 
volume, the foot-notes’in which the reasons and illus¬ 
trations and references to cases are given neatly 
equal in bulk the “statement of law” proper in 
the body of the work and furnis’h the materials for 
use in the practice of law. Tito case law and other 
references in this volume are brought up to the 
Ist of April 1908. This volume, like Its prech’- 
cessor, thus fully workg out the Idea of the editors, 
so far as tliO'subjects already dealt with are concern¬ 
ed, vi:, of furnishing complete treatises on each 
branch of the law available alike to the theoretical 
jurist and to the practitioner in the law Courts 
In this respect the contents go beyond what is im¬ 
plied In the bare title of the‘work. 

It (Inly remains to nc4e that the wor^ is oro- 
gressiiig with commendable speed,* the present volume 
appearing within six months of its {Iredeoessor. 

• 4lote« of 

CALCUTTA HIGH COURT. 

Recent deoialons not yet reported. 

(Tbo Important oaau to bo (oily roported hsroaltor. 

Criminal Rsvisional Jurisdiction. Before Stephem 
and Holmwood, JJ. Criminal Revision No. 82 
OF 1908. KAMINI MOHUN MAZUMDAR, 
Ist Party, Petitioner v, HARIPADA QHOSE, 
2nd Party, Opposite Party. 17th June 1908 
Power of Criminal Court to interfere with joint 
family property by a proceeding under eec. l^S, Cri¬ 
minal Pe cicedwrt Code. 
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In this case the d'spute between the parties, all 
members of a joint family, related to the possession 
of a hut standing on a plot of joint land within the 
preoincts of the joint family iatt. It appears that 
there were 5 co sharers, four of whonf had by mutual 
arrangement got a separate Baitakkhana for the 
use of each. The fifth claimed a hut which was 
being used as the family house of worship for his 
separate use as a Baital^hana. The other members 
did not agree and hence the dispute which led to a 
proceeding under sec. 145, Cr, P. C. 

Their Lordships observed ;— 

“There is nothing to show any partition.and the 
property must all be considered joint with permis¬ 
sive separate use where such use Is admitted. Under 
these circumstances the Criminal Court has no juris¬ 
diction to interfere with the joint premises and 
decide who is in permissive separate possession of any 
particular hut. 

“ There is a strong body of authority both under the 
Code of 1882 and the present Code that sec. 145 pro¬ 
ceedings do not apply to di.sputes between co sharers 
except iu some exceptional cases such as the coliec- 
rioii of rents from outlying tenants, where theMis- 
pute goes outside the mere possession of joint pro¬ 
perty and may give rise to breaches of the peace 
affecting other people." 

ifr r. M. (Juki for the Petitioner. 

Balu Ilarendra Narain Mitia for the Opposite 
Party. * 

B, C. 

Civil Appellstk JimismcrioN. Before Cahpbbsz and 
Shapfoddin, JJ. Appeal from Criginal Dhcrbe 
No 18.3 OF' 1906. SECRETARY OF STATE 
FOR INDIA IN COUNCIL v. BAIJ NATH 
GOENKA AND OTHKtis. Heard, 7tlF and 8th 
July 1908. Judgment, 8th July 1908. 

Bond Acquuition Act, sec. 52—Power of. Judge 
to 'hle/jdu function to Camnitmone< -~Compensation 
for ti/tute loss of rent 

A building with land situate within Mongbyr 
Fort known as DiirnJaraa Koti wa's acquired by 
Government for the residence of the Collector. The 
claimants not accepting the Collector’s award the 
case was referred to Civil Court. The Subordinate 
Judge appointed a pleader as commissioner to take 
evidence as to valuation and to report; on receipt of 
the report the Suii-Judge heard the parties accepted 
the report and decided the case. The Secretary of 
S'ates appealed lO High Court. 

ifiW—Under seo. 5 of Land Acquisition Act the 
proceeding must be held in open Court. The Sub- 
Judge was not right In delegating his judicial funo- 
tions to the Conmlssioner. The claimant must be 
treated as Plaintiff and the Government at Defend¬ 
ant the burden of proof being on the Plaintiff, 


CooipenBation was allowed on Munlolpal assessment 
deduoring therefrom (1) one-sixth share for repairs 
and other oasts,. (2) the taxes and ths ground renty 
(3) contingent Idas for future increasa of rent and 
takfng twenty jears' purchase on that amount. 

Babu Raencharan Mitra for the Appellant. 

Babus Diqamhur Chatterjie and Kthttra Mohm 
Sen for the Respondent. 

A. T. M. Decree modified, 


Civil Aptolatb Jdbisdiotion. Before Stxphbn and 
Holmwood, JJ. Appeal from Appellate Decree 
No. 535 OF 1907. ‘'GANGADAS SIL, Plaintiff, 
Appellant v. MR.''CAPTAIN A. PEPERNO' 
AND OTHERS, Defendants, Respondents. 9th July 
1908. 

Notice, tuficiency of~Mchtthly tenancy—To pay 
either increased rent or quit at the sind of the month, 

, Ey a letter, deted 30th December 1902, Defend¬ 
ant No, 1 hired from the Plaintiff a bouse at a 
monthly rental of Rs. p per mensem. On the -llth 
April 1905, Plaintiff served on Defendant No. 1 a 
notice in the fqrtn of a letter in which be explained 
that he saw fit to Increase the fe*it of the holding 
ffom Re. 23 to, Rs. 3Q. He asked the tenant to 
come to an agreement with hiip to pay the increased 
rent. Then he concluded" by sayiieg, “ otherwise 
I shall take steps to eject you at'the expiration of 
fhis month rnd henoe you consider this as 15 days' 
notice feipiring with the end of this month.” 

Defendant No. l,did not pay the enhanced rai e 
and on 27th May 1905 the present suit was lodged. 
Defendant No. i pleaded that Defendants Nos 2 
and 4 were bis partners and thereupon those two 
Defendants were added. On a plea raised by Defend¬ 
ant No. 2, Defendant 'No. 3, the receiver, was also 
brought oA thevecord, , 

Defendants Nos.* 1, 2 and 4 contested the suit 
inter alia on the ground of ‘ineufikiienoy of notibe. 

The Court qf first instancedeotW tlie suit; but 
the lower AppeHate Court hrfld that the notice serv¬ 
ed was not sufficiAntly definite and that it did not 
comply with the pfovlsIonB of seo. 106 of the Trans¬ 
fer* of Property Act, as the netics merely threatened 
to evict if the rent was not raised and was not In 
any sense an intimtttkin to quit at the end of April, 
and therefore dismissed the suit. 

Tb'd Plaintiff appealed to HlgbUourt. 

Held —That as the landlord in-order to make 
himself safe intended to terminate and did terminate 
the existing tenanoj at the end of the month, the 
notice was sufiBolently definite. 

Babu Brqfo Lai Chuckcrbuttp for the Appellant,. 

Baiu Ram Chundtr {Motumdar tor the Reepond* 
ente. 

A. T. H. 


sippeal allovid. 
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Chowdhury and Uaqga Cbavaa Saha. for 
enq'airy In the dase. *Aj for ^8 we can 
■ep, ffo Dotio(}8, as required* by sec*. 145, 
Cr. F. C., were served on either of the 
parties. We see it is recordedf in the 
order-sheet tjiab notice was taken * to 
the Am mukhtear of the Ist^party, Babu 
PareshNath Das' on tb^* 19th’Pecem- 
•ber, bub he refused to reoelve it. Then 

two mukhtears, l^abu Kaliksmta SJroar and 

* • 

Lai Mahamed Haj4^ appeared in Court 
on behalf of irhe ifirst party on that date. 
They did not file any muAhtearnama eo 
they were not* listened to. The Magis¬ 
trate then proceeded to take the evi¬ 
dence of one witness of the name of* 
Ganga Charan Giiha on* behalf of the 
second party^and decided that there was 
a likelihood of a breach, of the peace 
andHhat the second party Vas in posses¬ 
sion of the dlspi^ted laqd, ’When be 
passed his ccder neither party had filed 
written stateflnents. * A avritten statement 
on behalf of tiie second party was filed 
after thd ex ;3arte order under sec. *14.o, 
Cr. P. C., had been phssed. It appears 
to us that the Magistrate’s proceedings 
in this case are very irregular and they 
must have prejudiced the ^first party. 
This irregularity was so great as to 
amount to a want of jurisdiction and to 
justifysjui'lnterfere'nce. *No notice was 
ever served on the Ist pwty in accord¬ 
ance with the provlslolis of sub sec. 3 

of sec, 145, Cr. *P. C. No notice was 

• • • 

fixed on a conspicuous place in the loca¬ 
lity though that may *not be essential 
to the legality of the proceedings. .No 
written statement was received from 
either party at the time w^en the'order 
was passed and there had been no appear- 
BBoe on behalf of the first party and 


no opportunity given to cite witnesses or 
to put in any documentary evidence. In 
these circumstances we do not tUnk that 
the Magistrate was justified in passing 
the order which he did. We accordingly 
set it aside as it was passed, without 
jurisdiction, and make the rule absolute. 

B, C. Jiule made absolute. 

[CIVIL APPELLATE JURISDICTION.] 

ArPEAij FROM Orioinal Decree 
N o. 264 op 1906. 

Mitra, J. 

I 

Caspbrsz, j, ’Gobinda Chandra 
1908, Paul and ora.. 

Heard, 23 and 

24, January Dwarka Nath Paul, 

Judgment, and others. 

10, February. J 

Consent-decree—Matters outside the scope 
of suit, if may be embodied—Civil Procedure 
Code {Act XIV of IBS'?), sec. S75—Terms in¬ 
troduced as consideration for relief given — 
Registration—Uegistralion Act {111 of i577), 
sec. 17 (i )—Hypothecation clause in consent 
decree — }Yltether mortgage or charge — Trans¬ 
fer of Property Act (IV <^f 18S2), secs. 58, 
100 . • • 

In a suit for lecoveiy of money due 
on bahi khata accounts a decree was made 
upon a petition of compromise for the 
payment by the Defendants of a certain 
sum by instalments. The decree further 
declared that certain immoveable proper¬ 
ties specified in ihttpetition of con^promise 
"shall be hypothecated for the realisation 
of the money and that the Defendants 
shall not be able to create any "incumbrance 
on the same,” 

Held —That having rsgard to el. (I) of 
lec. n of the Registration Act the latter 
clause, even if it amounted to a mortgage, 
would not require registration. 

107 
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SiNDESRi Nais V. Ganoa Saivan Sahc 
(1), Pbanal Annbb V. Laesrmi Annee 
(3) followtd. 

Baohdbans Mani Singh v. MiBAnm 
Singh (3), Patha Mdthammal v. Esup 
Rowther^ (4), Gdpxa Nabain Das v. 
Bijota Sdndari Deuta (5) referred to. 

Thit the hypothecation of immoveable 
property wat the consideration for the 

It 

time allowed for payment oj the sum 
decreed by instalments, and thus fotmed 
an integral and necessary part of the ad¬ 
justment of the dairy, in the suit ; and 
the Court did not act contrary to the pro¬ 
visions of sec. 375, Civil Procedure Code, 
in inserting this clause in the consent 
decree, 

Birdhadra Rath v. Kalpataru*Panda 

(6) , Gordeo Singh v. Chandrikah Singh 

(7) distinguished,. 

Raghudans Mani Singh v. Mahadir 
Singh (3), Gdpta Nabain Das v. Bbjoya 
SdndAbi Dedya (5), Pdrna Chandra Sar 
EAR V. Nilmaduub Nandi (9) relied on. ' 

Held further, on the construction of the 
hypothecation clause, that it me) ely created 
a charge within the meaning of sec 100 
of the Transfer of Property Act and not 
a mortgage within sec, 58, ‘ 

Tanorpd V. Delaooa Bay and East 
Africa Railway Co. (11), BdkcINsan v. 
H^ll (12) relied on. 

(II 2 C, W. N. 12!) : s. c. L, R. 25 I. 

’ A. 9 ; I, L R' 20 All. 171 (1807). 

(2) 3 C, W. N. 48.5 : e. c. L. R. 20 I. A. 
101 ; I. L. R. 22 Mad. 508 (189!»). 

(3) I. L. R. 28 All. 78 (1905). 

(4) 1. L. R. 29 Mad. 865 (1906). 

(5) 2 C. W. N. 663 (1897). 

(6) 1 0. L. J. 388(1905). 

(7) 5 C. L. J 611 (1907). 

(9) 5 0. W. N. 486 (1901). 

(11) 23 Ci. 15 I). 289 (1889). 

(12) 12 Q. B. D. 347 (1884) 
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dfistinetion between a mortgage and a 
clpgtrge di^enssed. * • 

■ The question whether ahy partiou^ 

« 

term of a petitiou of compromise incor- 
porated in a compromise decree ‘ relates to 
the suit or is covered by its. subject-matter 
must be decided . from the frame of the 
suit, the relief claimed and the relief 
allowed by the decree on adjustment by' 
lawful agreement. The tpautual connection 
of the difes'ent parts of ^ the relief granted 
by a consent decree is dr. intpos'tant element 
for consideration in each case »n deciding 
whether any portiot^ ,of the relief is within 
the scope of the suit. No ”Aard and fast 
I rule can be laid dovm and each ease must 
be governed by its own .facts. 

This was an appeal preferred against 
a decree of Babu Pramatba Nath Chat- 
terjee, Subordinate Judge of Chittagong, 
dated the‘17t^« of Ap^Jl 190G. 

The facts of the case appear from the 
judgment. ' ' < 

Babus Dwarka Nath Chuckerbulty and 
Akskay Kumar Banerjse for t'he Appel¬ 
lants. I 

Babus Bas(^nta Kumar Bote, P^avas 
Chandra Mitter and Ksheh'a Mohun Sen 
for the Respondents. „ 

The Judgment op the Court was as 
follows :— ' , ‘ 

Mitba, j.— T£e facts are not disputed. 
In 1898 thd Plaintiffs lAstltuted a suit 

I 

against the Defendants Nos.* 1 to 4 for re- 
povery of Rs. 36,882-2 5 .due ua 4aA4- 
ichata accounts. The Defendants pleaded 
non-Iiabllity. The" parties, bowever, ul¬ 
timately came to terms and tl)9 terms of 
the compromise were stated In .a peti¬ 
tion to the Court; one of the Defendants 
was a minor and the Court was neces¬ 
sarily asked to give permission to tbs 
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Gobinda Chandba,Paui*v, Dwarea Nath 

oompnomUe. -On the 28th )«ly*7898, the 
Oonrt gsrre the permlselon sought for’and 
a decree made to the follow in’g effect, 
namely ; " T)ie Defendants do pay ,to 
the Plaintiffs the sUra of Rs, 31,257-0 3 
pies together wlthf Interest &t 6 p« cent. 
{>er annum In instalments of Rs. 500 
per mensem but on default of payment 
of two instalments, t\e whole amount with 
Interest at the afooJSaid rate will be reali¬ 
sable at once.” According to the agree¬ 
ment of the parties ^*b contained in the 
said petition of*compromise, the decree 
further declared that " the immoveable 
properties specified .therein shall be hypo¬ 
thecated for the realisation of the said 

•» I 

money and that the Defendants shaii not 
be able to*create any eiAumbrance on 
the same." * 

• f 

A part of .the debt covered by the 
decree was^rerfllsed by* exeunt Ion. For the 
recovery of the,balance, i.r., Rs. 29,591 2 9 
the Plaintiffs instituted the present suit 
under, the provisions df tlie Transfer of 
Property Act and asked for sale of the 
properties specified In the schedule to 
the decree (made on;,ho 28rh July 1898) 
as hypothecated properties. They im¬ 
pleaded Defendant No. 5 >111 the suit by 
reason ol hts having takdn possession of 
some of ‘the hypothecated*, properties 
after their deotee, and D^endants Nos. 6 
to 11 asjsubsei^uent*attaching creditors. 

The present suit was contested by De 
fendants Nos. 1, 5, G, 7,'8,‘9, 10 and 11 
on various p^eas which were all overruled 
by the Jower Court, and on the 17th 
April 1900, a decree was passed in favour 
of the Plaintiffs In accordance with their 
principal prayer in the plaint, under the 
provisions of the Transfer of Properly 
Act, for sale of the hypothecated pro 


Padb. 

pertles. The Defendants Nos. 1, 5, 6, 7, 
8, 9, 10 and 11 have appealed from this 
decree. 

The only contention raised before us la 
that the decree of the 28th July 1898 
was void and of no effect In so far as It 
purported to create a lien on immoveable 
property. The following, in substance, 
are the argumenfs addressed to us by the 
learned vakil for the Appellants: (1) 
that no mortgage ,or hypothecation of 
immoveable property such as is alleged 
in this case could be effected without a ■' 
.duly registered Instrument or contrary 
to the previsions of sec. 17 of the Indian 
Registration Act and sec. ,59 of the 
Transfer of Property Act, (2) that the 
decree of the 28th July 1898 was made 
•in a suit for recovery of a simple money 
debt and the hypothecation of Immove-1 
able property for recovery of such 'debt ' 
was beyond the scope of thit suit, and 
that the said decree, so far as It provided 
for hypothecation^ callnot be regarded 
as properly a parfof it, and (3) that the 
distinction made in this case by the 
lower Court .betVeeh a mortgage and a 
charge is without a difference. 

The first argument overlooks the ex¬ 
ception in cl. (t), sec. 17 of the Indian 
Registration Act which excepts decrees 
and orders of Coufts and awards from 
the rule as to the compulsory registra¬ 
tion of documents. In Bindari Naik v. 
Oanga Saran Sahu (1), the Judicial Com¬ 
mittee of the Privy Council declared that 
the provisions of sec. 17 of the Regis¬ 
tration Act do not apply to proper judi¬ 
cial procedlngP, whether consisting of 
pleadings filed by the parties or of orders 

(1) ;i 0. W N. 120 : s I, H. j.-i 1 . 

A. ft ; I. L. R. 20 All. 171 (1^5*7). 
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made by Court when reglstratiou would 
be otherwise necessary. The same view 
was expressed by their Lordships in 
Pranal Annee v. Lakshmi Annee (2). 
The High Courts at Allahabad and Mad¬ 
ras, respectively,' followed this view in 
Raghuhans Marti Singh v, Mahabir Singh 
(3) and fn Px\tha Muthammal v. Esup 
Rowther (i) This Court took the same 
view in Gupta Ifarain Das v. Bejoya 
Sundari Debya (6). ^ 

Sec. 59 of the Transfer of Property 
Act lays down a rule for the registration 
of mortgages as deDned in sec. 58 of the . 
Act, and if, as we shall presently show,* 
a charge as contemplated in sec. *100 of 
the Act is distinguishable from a mort¬ 
gage, the absence of the formalities re¬ 
quired by sec. 59 would not bar the relief* 
which may be obtained under sec. 100. 
In this view of the decree so far as it 
related to hypothecation of immoveabls 
property it could not bo regarded as a 
mortgage, it rniglfr, under certain circum¬ 
stances, be dealt with as an instrument 
.creating a charge. 

The learned vakil fbr ^he Appellants, 
however, laid great stress on the second 

a. 

head of his contention. He relied, main 
ly,- on certain observations contained in 
the decisions of this Court in the cases 
of Birbhadra Rath v. Kalpaiaru Panda 
(6) and Gurdeo Singh v. Chandrikah 
Singh (7). Tne question whether any ' 
particular term of a petition of com¬ 
promise incorporated in a decree made 

(2) i a. w. K. 485 : a, c. L. H. 2f; I. A, 
101 , I. L. H. AJtid. .008(l&:>*q 

{■y, I. L. R, 28 All. 78 (1905). 

(4) 1 L. K. 20 Ma<i. 365 (1906) 

(5) 2 C. 'V. N. 063 (1897). 

(IJ) 1 I .1. . 

(7) 5 C. L J. ol 1 (1907) 


qndec the po^yer given by. sec. 37.5 of 
the Code of Clyil Procedure,- relates 
to the siilt or is covered by its subject 
matter must be decided from the frame 
of the suit, the* relief claimed, and the 
relief allowed' by the 'decree on adjust- 

< I 

ment by lawful agreement. The mutual, 
connecttpu of the different parts of the 

f e 

relief granted by a qpnsent decree Is an 
important element fc^ consideration in 
each case in deciding whether any por¬ 
tion of the relief L within' this scope of 
the suit. No hard and'fast rule can be 
laid down, each case bdng governed by 
its own facts. ' The cases cited before us, 
Birhhadta Rath v. Kalpaiaru Panda (G) 
and Gurdeo ^ingh v. Chandrikah Singh 
(7), turn on tMelr own facts, and .those 
facts are clearly distinguishable from the 
facts of the present case. ,We have care¬ 
fully examined tke judgments *ln the 
oases rellpd on and are finable to apply 
them to the facts with which we are 
now deajlng. (Tn the other hapd, in 
Pranal Annee v. Lakshmi Ante (2) 
already cited, Lord Watson, in deliver¬ 
ing the judgment of the Privy Council, 
said, .with reference to property not 
covered by the .decree bft which was the 
subject of an* agreement whlcji led to 
a decree by/consent of jartles.*—“ If the 
parties after agreeing tq settle the suit 
of 1885 on the (o&Ang that they were 
each to take a half share o'f the lands 
involved in £bat suit and also a half 
share of the lands now In dispute had 
informed the learned Jud^e that these 
wece the lertns of the compromise and 

(2) 3 C. )V. N. 486 : 8. 0 L. K. 26 I. A. 

101 ; I. I.. R. 22 Mftd. 608 (ISOOV 

(6) 1 (J. L. J. .883 (190.6). 

|7) 6 C. L. J. 611 (1907). 
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had invited hfin by’retjjiou such oom- 
' promise to dispose of the condusions of 
the suit of 1885, tiheir Lordships see no 
reason to doubt that the order of the 
learned Judge, if it had referred to or 
narrated these terms ,of compromise, 
would have been judicial evidence avail¬ 
able to the Appellant that the Respon¬ 
dents had agreed to tYansfar to her the 

« 

moiety of larid*how in dispute [See in 
this oonoeotfoD, also Raghubant Mani 
Singh V. Mahahir Singh (3)]. 

In jhaiijnucfciiV Biswas v. Bkuban Jelini 
(8), Rrett §md Sharfuddin, JJ., recog¬ 
nised the blndiog efiect of the term dn a 
decree which* was the consideration’for 
the reliof gran'^d in a suit as decreed on 
agreement of partyce. The same view 
’ was • taken in Gupta Narain Das v. 
Bsjoya Sundari Debyg (5), Puma Chan- 
ira Safkar v. Nibnadhuh Nandi (9). 
In t^o latter case, llhose and Pratt, JJ., 
held thkt a decree passed on a compro¬ 
mise cannot be regarded as t^ira vires 
‘ simply because it'goes beyond the subjeot- 
* matter of the suit »and contains other 
oondltlons and that if those other condi¬ 
tions are tho oonsiderg^tions for the com¬ 
promise of the subject raatthr of the suit, 
they^mu8*t»be jncorporated in the decree. 

* Jn the present case the hypothecation 
of immofeable propetty in tho consent 
decree was the consideration for the time 
iHlowed-for payment of the sum decreed 
by instalments, and which covered a 
period of over fiVe‘years. It was an in¬ 
tegral and necessary part of the adjust¬ 
ment of the claim in the suit, for with¬ 
out it there would have been’uo compro- 
(8) I. L. R. 28 All. 78 (1905). 

(5) 2 r. Wr N. 6(53 (1897). 

(8) 1. L. U. 34 Cal, 450(1907). 

(0) 6 C W. N. 486 (1901). 


mise. in our opinion, such a hypotheca¬ 
tion was properly inserted in the consent 
decree, and we cannot hold that the 
Court acted against the provisions of sec. 
375 of the Code in allowing its insertion. 

Muthayya v. Venhata Rutnam (10), 
cited before us by the learned vakil for 
the Appellants, does hot militate against 
the view we take. In thsit case no decree 
was drawn up, the suit having been 
withdrawn and so the question now 
argued before us did not arise. 

Thirdly, as regards the distinction be¬ 
tween a mortgage and a charge, we ob¬ 
serve that the Transfer of Property Act 
refers to mortgages which are defined in 
Bjo. 58 and to charges which are defined 
in sec. 100. The Act obviously contem¬ 
plates a difference* between mortgages 
and charges though no doubt the mode 
of granting relief and the nature of the 
relief that may be granted .are similar 
because a decree for sale Is the only 
relief that may be granted for the en¬ 
forcement of a eharge. A mortgage is a 
transfer of •an interest in specific immove¬ 
able property, a charge only secures pay¬ 
ment of -moMy out of that propertjs 
Either may be created by act of parties 

but when " the transafftion does not 

» 

amount to a mortgage,” an(j does not* 
therefore operate as a transfes, it is a 
charge on immoveable property. A docu¬ 
ment which only gives i right to pay¬ 
ment out of a particular property with¬ 
out transferring it has been held to 
create a charge ) Tanered v. Delagoa Bay 
and Bast A/rica Railway Co. (11), Bur- 
linsan v. Rail (12). 

(10) I. L. a 26 Mad. 663 (1901). 

(11) 23 Q. B D. 230 (1889). 

(12) 12 Q. B. D. 347 (1884) 
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The dlstinotion between a mortgage 
and a charge is keenly appreciated by an 
English lawyer, though the inclusion of 
simple mortgages In the definitions given 
la seo. 68 of the Transfer of Property 
Act has somewhat obliterated the dis¬ 
tinction In India. The result has been 
a divergence of opinion between the High 
Courts; Shemji Bhagvandat Oujar v, 
Rama (13), Motiram v. Vitai (14), 
Ranga$ami v. M,utlukumarappa (15), 
Nabin Chand Natkar v. Raj Coomar Sar- 
kar (16) and Pran Nath Sarkar v. Jadu 
Nath Shaha (17) and Kishan Lai v. 
Glinka Ran (18). A charge which owes 
Its existence to the operation of law may 
be easily discovered, such as a rest 
charge. A charge created for payment 
of a legacy or annuity or maintenance 
money by a Will or trust-deed is not 
dffioult to distinguish from a mortgage, 
but the difficulty that arises In cases of 
lien created by other acts of parties espe¬ 
cially for payment of debts, must be 
solved in each case from - the terms and 
expressions used In the Instruments 
creating them and the formalities actual¬ 
ly observed In execution. • If aa^instru- 
tnont Is expressly stated to be a mort¬ 
gage, and gives the power of realisation 
of the mortgage money by sale of the 
mortgaged premises. It should be held 
to be a mortgage. The fact that the 
necessary formalities of due execution 
were wanting would not convert the 
mortgage Into a charge. If, on the other 

(13) 1. L.R. 10 Bom. 519(1880). 

(14) I. L R. 13 Bom. 90 at p. 97 (1888). 

(16) I. L. R. 10 Mad. 609 (1887). 

(10) 9 C. W. N. 1001 (1906). 

(17) 9 C. W. K. 897 : s. c. I L. R. 3a 
Cftl. 7iS9 (1906). 

J181 1. L. K. 13 All. ^8 (1890). 


hand, the Instrument is not on the face 
of it .a mortgage,' but simply creates a 
lien, or directs the reltllsatlon of money 
from a particular property, without refer- 
enoe to sale. It creates a charge; Tanertd 
V. Ddagoa Bay (11). 

The decree uncie^ construction in the 
present case has little resembianoe In form 
to a simple mortgage, the bypotheoatlon 
clause creates a lieu add prohibits fur¬ 
ther enoumbrauces. The parties only 
Intended that the Immoveable properties 
mentioned In the schedule to^the decree 
should bo reserved In fact as security for 

•r 

payment of the money directed to be 
paid under the decree. 

We are, therefore, of opinion that the 
decree made by the lf wer Court Is ooireot, 
and we accordingly dismiss this appeal 
with coats. ' 

Appeal dimmed. . 

[CIVIL APPELLATE JJRISDIOTION.] 

Appeal fbom Appeelate Decree 
No*618 OF 1907. 

Biraj Mohini Dassi, 
Maclean, C< J. PlalntiP, Appellant, 
Doss, J. ‘ V. . 

1908. Kbi/ab Nath Karjio- 

15, May. kAB, Defendant, " 

' Respondent. 

Compromite petition, eomtituling a Itate 
and fibrin a criminal proceeding—Pegit- 
tration ifneceuary. 

Plaintiff tued a tendnt for inereemd 
rent on the batit of a petition of eonpro^ 
mite filed t'n a criminal proceeding uhkh 
resulted in the withdrawal of the proceed¬ 
ing, though no order wai patted incorpo¬ 
rating the term of the petition, 

(II) 23 Q R. D. 239 (1889). 
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I , Held—TAal iht petition wai not* admit- 
I tible in evidence uitliouf, r^itipation, 

‘ If the petition had been Hied in- a ewil 
proceeding and had been folloved bp on 
order or decree which embodied directly or 
indirectly itt ter^mi, then it would not have 
been neeettaryjo have htfd’il re^iiiered. 

Bbanal Annbb V. Lakshmi Anmbb (1), 
Kau Chaban V. Ram Cxandba *(2), Bib- 
BHADBA ti. Ka'li^4TARO (3) referred to. 

This was alf appeal preferred on the 
20th of March 1907, against a decree of 
Babu Jogehdra N?rth Mukerjee, Subordi¬ 
nate Judge of ^lllab 24-PergunoahB, dated 
the 30th of November 1906, reversing 
that of Bibu. Beharl Lai Chatterjee, 
Munslf at Sealdah, dated* the 7th of 
April 1906. 

• The^ i&ola as they ‘appear from the 
judgments of tjje lowerjCoifrts are as f51- 
lows :— * j 

The* Phintlff, Biraj Mohini Dasl, exe¬ 
cuted afeglstered deed of tnouraii mohh- 
rari Tease of the picperty to wfiloh the 
land In suit appertained In favour of her 
brother Kedar Nath Ghose, who after¬ 
wards executed a deed of release In 
Plaintiff's favour, Kedar Nath used to 
collect rent so long as he did not execute 
the deed of release. He brought a suit for 
recover^ of arrears of‘rent duo for 1307, 
1308,*and tb« first two quarters of 1309 In 
suit No. 434 of 1903*agaln8t the Defend- 
antwjlalmlng as* rent 4^ arit of paddy^per 
annum, as claimed by the Plaintiff In 
this salt, but obtained u decree at the rate 
admitted by Defendant, viz, ‘If . iatos 
per pnum In the meantime the De- 

(1) I C. W. N. 485 ; s. c. L. A. 26 I. A 
101 ; I. L. R. 28 Mad. 608 (1899), 

(2) L L R. 80,Cttl. 7S3 (19085, 

(3) 1 C. L. J. 388 (1906). 


fendaot prosecuted the Plaintiff and two 
others under seo. 426,1, P. 0., for oaustog 
damage to the paddy raised by him on 
the land. This case was compromised 
and a tolenamah was filed. The tolenamak 
recited that the Defendanh would hold 
the land tor 9 years jnore from 1310 to 
1318 and pay rent to. the Plaintiff at 4^ 
arit of paddy. It was contended on be¬ 
half of t'he Defendant that the tolenamah 
was not admissible in evidence as It was 
not registered as It sTiould have been, 
being to all Intents and purposes a lease. 
It had a clause In ft to the effect that 
" the rajinamah would be treated as jpottaA 
and kabuliyat." The Munslf held that 
this rajinamah was merely an admission 
on Abe part of the Defendant before the 
Criminal Court but not an agreement 
between the parties.and did not require 
registration. Accordingly be decreed the 
suit at the rate claimed by the Plaintiff. 

On appeal the Subordinate Judge held 
that the soleh petition was a lease as held 

In Sped Sufdar Ren v. Amzzd Alt (4) 

% 

and BO inadmissible In evidence and there 
being DO Other evidence In the record be 
held that the Plaintiff was entitled to have 
rents at 1^ arit only per year. He modi¬ 
fied the decree accordingly.,« 

Tbe> Plaintiff preferred, this second 
appeal. 

Babu Ounoda Charan Sen for the Ap¬ 
pellant.—The petition compounding the 
case under sec. 345, Cr. P. C., formed 
part of the pleadings in the case and 
was therefore exempted from Registra¬ 
tion according to Bindeiri Naik v. Oanga 
Saran Baku (3), The Full Bench case 
Id Sped Sufdar Beta v. Amzoui Alt (4) 

(4) I.L. R. 7CaL 703{l8811. 

(5) 2 a W. N. 129 : 8, 0. L. R. 25 I. 

A. 9 j I. UR. 29 All, 171 (1897) 
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cited by the Court below rather .supports 
my oontentlon as here also the terms 
must have been orally agreed upon first 
and then set down In the petition. See 
also Maharaja Luchmmur v. Mutsatnat 
Dakho (6). The petition is not a lease 
though the parties chose to call it so. It 
only gave an extension of term in consi¬ 
deration of anjnoreased rent. See Satyesh 
Chunder v. Dhunpal Singh (7) and Oiai 
Ooundan v. Ramalinga (8). The Privy 
Council case of Pfanal Annee v. Lakthmi 
Annee (1) does not toivsh the present 
case. 

Bahu Monmatha Nath Mukherji for the 
Respondent.—The Prlry Council case in 
Pamal Annee v. Lakshmi Annee (1) sup¬ 
ports me. Kali Charan v. Bam Chatidra 
(2) is also in my favour. The petition 
was a lease to all iutents and purposes, 
and it cannot be exempted from registra¬ 
tion as the terms dealt with in it cannot 

o 

be said to be within the scope of the 
criminal case. See Ourdeo Singh v. 
Chandrikah Singh (9). 

* 

Babu Gunada Charan Sen in reply.— 
The petition was filed in a judicial pro¬ 
ceeding and is as such exempted accord- 
ing to the rule laid down in 'the Privy 
Council case in Bindetri Naik v. Oanga 
Saran Sahu (5). It is not outside the 
Bcop^oJ the case as it deals with land 
which formed the subject-matter of the 
dispute which gave rise ti the case. If 
the argument of the other side is to 

(1) 3 C. W. N. 485: 8. o. L.R. 26 I. A. 
lOl'; I. L. R. 22 Mad. 508(1869). 

(2) I. L. R. 30 Cal. 783 (1903). 

(5) 2 C. W. N, 129 : s. c. L. R. 25 I. 

A. 9 ; I. L. R. 20 All, 171 (1867). 

(6) I. L. R. 7 Cal. 708 F. B. (1881). 

(7) I. L. R. 24 Cal. 20 at p. 24 (1896). 

(8) 1. L. R. 22 Mad. 217 (1868). 

! (9)16 0, L. J. 611 (1607). 


prevail all criminal cases will be taken 
out of the ^alutisry*' rule' laid down by 
the *Privy Coudoii. Oobinda Chandra , 
Paul V. Dtvarka NatK Paul (IQ). 

4 

The Jddgubnt or thb Court was as 

*' a 

follows :— 

Macleas, C. J.'—The only question on 
this appeal is whether a petition which 
was filed iq certain criminal proceedings 
between the present ^iafntiff and De¬ 
fendant is admissible in Ividenoe, when 
it has not been registered. There was 
some dispute between ,the parities, which 
resulted in criminal prooeedlEgs and the 
petition In question was' presented in 
those proceedings', and in consequence 
they were wiCndrawn, but no order was 
passed incorporating tSe terms of the 
petition. The question in the, present 
suit Is, as to the amount of rent payable 
by the Defendant to the Piaintiff. It is 
a rent suit. As to the renit payable 
before the d;ite of the petition, there Is 
no question, and a'^deoree has* been 
passed in the,PlalntlS’s favour In respect 
of that rent. But the Plaintiff says that, 
having regard to the terms of the eole- 
namah as contained in the petition, be la 
entitled to.more, to which the Defendant 
replies that the Plaintiff .cannot rely 
upon the petition bccauEle It has Kot .been 
registered, and pot having begn registered 
is not admissible in *<>vidence. The peti¬ 
tion so far as Is'materlkl runs thup :— 
<‘l^oe disputed 1 bigba 15 oottaiis land 
which has been In .my possession from 
beforp will continue in my possession 
for 9 years more, i.e., from S. to 

1318, B, S, After that the landlordT will 
be able to make settlement of the land 
(10) 12 0. W. N. 846 : S. a 7 0. L. J, 

462 (1908). 
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asli^ likes. Fob the 6«i(l.Iat}d I will give 
to Biraj Mohlnl Dassi 4^ arit of go! a 
paddy annually, and this rajinamaK will 
be considered as pottah kahuliyat. I will 
not therefore prosecute this case ^any 
further." The document defines the area 
of land, the rent to be p»id'tbe .duration 
In point of time, of tlie tenancy, and 
the parties treated it aq a pottah kabu- 
liyat. This docui^ent Is the foundation 
of the Plaintifif’f* titla to the increased 
rent, and as the PlaintifT must fall back 

upon the pcAition it«elf, that cannot, un- 

• 

less it is registered, affect the immoveabie 
property* oomp'rised therein, exceeding 
100 rupees in value, or be receivable in» 
evidence of the transaction affecting that 
property. If this petition had been filed 
in.a clv^ proceeding, * and the petitiou 
had been followed by an ordv or decree 
which embodied, directly or indirectly, 
its terojs, •th’en it, w<juld not have been 
necessary,to have had it registered. But, 
this ha? not occurretl in the present case ; 
and as this documeni* is the root of the 
Plaintiff’s claim to the increased rent, it 
ought to have been registered ; and in the 
absence of registration it Is not admissible 
in evidence. This view seems to be con¬ 
sistent with the Privy Council decision 
in Pranal Jvnre v. *Lakshmi Annee (1), 
with the decision of tills Court in Kali 
Charan v. Xam Chandra (2), and with 
the principle Involved in a more recent 
deciskin of this'Court *in BUbhidra v. 

* t , 

Kalpataiu (3). • 

The appeal therefore, fails and must be 
dismissed with costs. 

Doss, 5.—I agree. 

N.’C. Appeal ditmissed. 

(1) 3 G W. N. 485 : s. c. L. R. 30 I, A. 

101 ; I. L. R. 22 Mad. 503 (1899). 

(2) I. L. R. 30 Cal. 783(1909). 

(3) 1 0. L. J. 388 (1905). 


COIVIL APPELLATE JUBISDIOTION.] 

Appeal from Appellate Dbobes 
No. ^503 op 1906. 

Geidt, J. 

I 

CniTTt, J. Mpsstt. Mesravt, 

1908. Defendant, Appellant, 

Heard, v. 

14, February. | Gibjanundan TbWabi, 
Judgment,* Plaintiff', Respondent. 

19, February.J 

Hindu Laxc — Alienation'by a Hindu widow 
—Suit by reversionei'—Limitation Act (AT 
of 1877\ Sch. 11, Art. \25. 

A swtt by a reversioner during the life¬ 
time of the widow to have an alienation 
by her declared void except for her lift 
is gifverned by Art. 125 of Sch. II of the 
Limitation Act. 

Ssmble —A new cause of action does not 
arise when owing to the death of the next 
revex sioner, a remoter reversioner becomes 
entitled to sue. 

A eevetsioner whose suit under Art. 125 
has been hatred may^stillsue for possession 
if he survives t/fe widow,’ 

This was an appeal preferred on the 
20th of DeCiCmber 1905, against the decree 
of T. W. Richardson, E«q , District Judge 
of Zillah Patna, dated the fSth of Sep- 
tember 1905, affirming the d^ee of 
Babu Rajeswar Prasad, Officiating Munsif 
of Bihar, dated fhe 25th of April 1905. 

Tlie facts of the case appear from the 
judgment. 

Mr. Sinha and Moulvi Mahomed Mus¬ 
tafa Khan for the Appellant In Nos. 2603 
and 2504 of 1905. 

Babus Umakali Mukeejte and Chandra 
Sekhar Prosad Singh for the Appellant 
in Nos. 99 and 116 of 1906. 


108 
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Mdsstt. Mbsraw V . Girjanumdan Tewari. 

t 

Mr. Oartk aad Baiut Mmrtndi'm Mamin 
UitUr (tof Baku Moktndra Noik Roy) 
and Jnanenira Maih Bbte tor the Res¬ 
pondent. 

The JUDOMBNT OF THE CoURT VaS aS 
follows:— 

Thp Plaintiff, 'Girina Naudan Tewari, 
suqd to have 1( declared that his materual 
grandmother, Musst. Ganga Bai, WM not 
competent to alienate property left by 
her liusband without legal necessity and 
tha'i a sale deed by her, ' dated 5ih May 
1872, bad been executed without any 
legal necessity and was void and invalid 
so far as the Plaintifif was concerned. 
The Plaintiff further claimed to be enti¬ 
tled to immediate possession under a 
deed of surrender in his fovour by Ganga 
Bai, dated 2ad June 1903 Failing that 
he prayed for a declaration that he would 
be entitled to possession on Gtnga BaiV 
death. The Defendants represent the 
purehaaers from Ganga Bai. Ganga Bai 
was the wife of one Sripat Tewari aud 
they had an only daughter Haro Eoer, 
who was married to Nowrangee Tewari 
and h&d one son, the Plaintiff. Sripat 
Tewari died before 1872. The** alienation 
b^ bis widoxon 5th May 1872 appears 
to have been .made with the assistance of 
her son-in-law Nowrangee Tewari. The 
Plaintiff was born in 1881 and attained 
his majority in April 1893. His mother 
Haro Koer died in 1893. Ganga Bai Is 
still alive. 

This suit was filed on 2nd July 1904. 
Both Courts have found against the 
deed of surrender of 2nd June 1903. 
On thte finding of fact the suit for 
reeovery of poBsesBion fails. The only 
Jnt jrbich vta need consider is whether 


the suit is barred ly llmltaition, theeuie 
beieg regarded ,as one for a JeolaraGoa 
that the alienation jnade by Ganga Bai 
was void Oiioept for her life. The! learned 
Munsif discussed this question at great 
length, and came to the oooolusion that 
Art. 126 of Sch.-II of the‘Limitation Act 
1877 oeuld not apply and that the Plain- 
tiff'a suit was not barred. The learned 
Dietriol; Judge was of opinion that whether 
Art. 125 or Art. 120 wasf^ applloable, the 
Plaintiff having sued within six years 
from the date of biff> attaiuhig majority 
was within time. The leaFned District 
J^ga appears to have overlooked the 
provision of the iXbt para, of sec. 7 whteii 
lays down that in the ease of a person 
under disability, the period within whieh 
the suit must be instituted ornnot be 
cRtended fotrmore than 3 years from the 
cessation of such disability. . 

We are clearly of’opfnion that fhe suit 
rt barred. We think that Art. 126 

a 

applies. The suit was one during the 
life of Ganga Bii, a Hindu female, by 
the Plaintiff, a Hindu, who if Ganga Bai 
died at the date of instituting the shit, 
would be entitled to the possession of 
the land and it was Institutei^ to have 
the alienation by her of such land de¬ 
clared void except tor her life, ft, there¬ 
fore, corresponds exactly Ao the suit 
described by tbe'‘artiole. The article 
presorlbei 12 years from the date of 
alienation and even If any allowabee 
could be made on aeoount of Plaintiff's 
minority, be was long out of time. It 
was argued that it was a hard oaee, 
because Plaintiff did not become the next 
reversioner until the death of his mother 
Haro Koer in 1893* and that the suit 
was then already barred. This may be 
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wilt'but it cannot be«ai^ e3|ojse fot not 
reaAkf the article aa ii/tanha. . It was 
lon^ ago held by,this Court that in 
aooh a'caae the cause of action was not 
refived ip favour of pialntifiF, who bad 
ainoa been born* and bad now arrived at 
majority, Se^>Per$had tSingh ,t. Chedee 
Loll (1), Tbia was followed by the Bom¬ 
bay High Conrt in Ch^aganra1)i Attik- 
ram v. Bai \[d^gavri (2). It is true • 
that the Allahabad High Court has ex- 
preaaed a different view. [See Bhagwanta 
V. Suhhi ^)], but it is unneceaeary to 
diacuoa the Question for even if (as the 
Allahabad Full Bench thought) Art. 120 
applied the Plaintiff bould still be out 
of time. Some attempt ^as made to 
ooDtand that bis rlght^ to sue for a de- 
claratloe accrued from*day to day and 
80 the question of limitation did npt 

• I 

arise. Ilif Counsel cited the case of 
Civkkun»Lal Boy v. Lalit Mohon Bay 
(4) and* |p paticular some remarks q|f 
Qhose; J., at p&gi 925, But tb.'^t was a 
suit for the conatnuotion of a Will and 
a declaration of Plaintiff’s rights under 
ItV a very different caee from the one 
beloreua. Inde^ Ghoee, J., ezceptefcom 

hb rematbe suite like the* present which 

» 

are eepedally provided for in the LlpU 
tatloQ Aot. Suppoabig Plalntlfl’s right 
to sbe acoyued at bia* birth, hie suit 
baviog been iintitutjd more than 3 years 
aft^ be attained bitf majority would be 
oot of time. It would be a str^ge 
anomaly if a declaratory suit by the next 
revecaloDen were barred by statute aftet 
a ftasd’period, while more remote tever- 

I 

tkMMn were altogether ecempt fjrom Uml- 

(1) 16 W. R. 1 (1871). 

(2) I. L. K. li Bom. 612 (1890). 

(3) I. L. n. 2:1 All. 83 (1899). 

(4) i. L. B. 2C Cal, 906 (1893). 
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tation, The Plaintiff is, boweiwr, imC 
really prejudiced. His right to dnslais- 
tory relief may have been lost. He tfMiy 
even owing to his position in bis family 
and the date of hie birth never have 
poBsesBed it. He can still toe for p<rt- 
session if he survives his grandoiother. 

The appeal must be* allowed and t^ 
Plaintiff’^ suit dismissed, with ooat 
throughout. 

Judgment in each of appeals Nos. 2504 
of 1905, 99 of 1906 and 116 of 1906. 

These appeals* are analogous to appeal 
No. 2503 of 1905. ' The question Is the 
same. The Plaintiff’s suit is barred by 
limitation. These appeals are therefore 
allowed and the suit is dismissed with 
coafs throughout. 

S C. S. Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.) 
Affeals rsoii Obdias . 

Nc3. 446, 494 and 495 of 1907. 

Mitba, J. Udit Narain ChoW- 

Bell, J. , 'bavpr, DdcrVe-boWeV) 
1908. ’ Appellant, 

Heard, t». 

16, June.^ Mathura Perssad 
Judgment, Mahatj, Judgtnent* 

. 17, June.j debtor, Kespondenf. 

Civil Procedure Code {Aa XIVLhf 158SJ, 
tec$. SSf, 640 —Execution, appticuti^ fiat, 
whtre to be mad^—T^cmfer of jWi siittit fi k '*- 
" Court whick paesed the decree.* 

The expression " the Court which passed 
the dea ee ” in sec. C. 'P, Cl, iri^hdei 
the Court which by reason 0 / d troKsfUf 
of jut isdiction has furtsdicHort in ritijpm 
of the subject-matter of ihs suit, 

8 <c. 6.^0, C. P, C.y should, if pcS' 
tible, he 10 cofiifru«2 fii (0 make it conn* 
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nt«n< to partiei to txeeuU thfir decreet, 
the decree-holders as well as the judgment- 
debtort. 

These were appeals preferred on the 
18th of Norember 1907, against orders 
of H. E Ransom, Esq, District Judge of 
Zillab Durbbanga, dated the 14th of June 
1907, teversing those of Babu Nalini 
Nath Mitter, Subordinate Jud^ of that 
district, dated the 8th of March 1897. 

The facts of the case appear from the 
judgment. 

Babu Shoroshi Charan Mitra for the 
Appellant. 

Babu Dwarha Nath Mitter for the 
Eespondent. 

The Jddombnt of the Court was as 
follows:— 

These three appeals have arisen out of 
three ptooeedlngs in execution of orders 
made In. the same suit. The suit was 
instituted in the Court of the Second 
Subordinate Judge of Mozufierpur at a 
time when Durbhanga'was not made into 
a separate district for • civil purposes. 
After the disposal of the suit In March 
1896, notifications wen Isaue^ by the 
local Government that certain parts of 
the original ' Zillah Tirbut should be 
taken off the jurisdiction of the District 
Judge of Mozufferpur and formed into a 
separate district. A District Judge was 
appointed to take charge of the new 
district as well as a Subordinate Judge 
to try civil caees arising in It. The suit 
which gave rise to the orders under these 
appeals related to property which was 
exclusively within the present district of 
Durbbanga. 

Applications wore made to the Subor¬ 
dinate Judge of Durbiianga for orders 


for execution aiwi ibr substitution of the 
present Appel'ant as decree-holder in 
place of the original decree-holders. 
Orders were made by the Subordinate 
Judge but, on appeal, the District Judge 
of Durbhanga held that the Subordinate 
Judge of Durbh'anga had no jurisdiction 
to make any order for substitution under 
sec. 232 of the Code. In his opinion, 
the words “ the Court tvhich passed the 
decree ” in sec. 23^ applied* exclusively 
to the Court of the Second Subordinate 
Judge of Mozufiferpih*. which had enter¬ 
tained and passed the decree in the 
otjginal suit. He accordingly disallowed 
the application for substitution and hence 
these appeals*. 

It has been contended before us that 
sec. G49, C. P. C, ouiarged the definition 
o' the words- “ the Court which passed 
the decree” and, according to it, the 
Court of the Subordinate Judge of Dur- 
bhaiiga had jurisdiction to deal with 
the applications for substitution. On 
the other hand, it has been contended 
that the Court of the Subordinate Judge 
of Durbbanga would not, under the 
circumstance^ of the ca^se, come within 
the words "the Court which passed the 
decree ” as defined ir sec. 649, C. P. C. 

The question is hot tes integra, so far 
as this Court is p,oncerned. ],u Lutchman 
V. Madan Mohun (1/, Sir Richard Garth, 
the then Chief Justice, and Mr. Justice 
Field held, in a case much similar to 
the present one, that the words " the 
Court which passed the decree ” did not 
exclude the Court which originally paraed 
the decreye but merely included another 
Court, namely, the Court which had 
jurisdiction to ezecu'e the decree on the 

(1) 1. L B. 6 Cftl. 613 (1880). 
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transfer of juriSdioMorv .The learned distinguished from the oase of a change 
fudges puff a wide and cQoveinent cqns- of jurisdiction by a notification of the 
tructlon on the Wlowing words In sec. Government of Bengal. 

649, namely, “ the Court which passed We are also of opinion that the oase 
the decree, to be executed has cpased of Kalipodo y. Dinonatk (3) m&s decided 
to exist or to hafe jurisdiction to execute on facts which are quite different from 

0^ the present cases. We are 
The same view was taken in another not bound by the obiter observations of 
oase lij this pourt, JaJinr g, *Kamini the learr^ed Judges in that case. We 
Debi (2). Prin8(»p and Hill, JJ.,’ were prefer to follow the decisions In ZutcAman 
of opinion ‘thaf Lwtchman v. Madan v. Madan Mohun (1) and Jah^r v. Ka- 
Mohun (1) was correctly decided and tnim Debi (2) and no good reasons have 
that the ap^licatlops for execution could been shown to us*to come to a different 
be entertained either by the Court which conclusion from tha’t arrived at by the 
passed the decree or the Court whi<jh learned Judges in those cases, 
at the time of the application had loca> Our attention has been drawn to 
jurisdiction with respect to* the subject- recent decisiou of the High Court at 
matter of the suit. ^, Ma.Aa8 in Panduranga Mudaliar v. Vythi- 

•A cqntrary view appears at first sight linga Iteddi (4). The learned Judges in 
to have been taken in the ease of Kali- that case were not inellned to follow the 

podo V. Dinonath (3). It was held In decisions in Lvtchm'in v. Madan Mohun 

that case fhat, where 4he District Judge, (1) and JaAar v. Kamini Debi (2) already 

in the exercise of^the powers conferreci referred to and they relieij on Kalipodo 
on him* by sec. 13 "of the Bengal,‘N.-W. v. Dinonath (3). But with all respects 

P.. and Assam Civil Courtly, Act, had so to the learned Judges of the Madras 

assigned the jurisdiction of a Munsif, High Court, ^e. are of opinion that sec. 
that the result was that the Munsif. 649, C. P. C., should, if possible, be so 
who had not originally deold.ed the case construed as .to piake it convenient to 

had jurisdiction with respeot to the parties to* execute their decrees, the 

original subject matter, the Court which decree-holders as well as thj judgment- 
passed fhe decree hari exclusive juris- debtors' The result of taking a different 

diction to entertain an ’.application for view would be that an appllcSTlotv for 

execution. • There wefe some observations execution might be entertained by the 

in tt« judgments of tile learned Judges Subordinate JuSge’s Court at* Mozuffer- 

which might favour the contention-’ of pur; but as soon as the application was 

the Respondent in the present case, made, it would have to be transferred 

But the^ judgments passed in the above to the Court of the Subordinate Judge 

case .were discussed in the later case of at Durbhauga, as no execution could be 

Jahar v. Kamini Debi (2) and. it was 

(1) I. L. R. 6 Cal. 513 (1880). 

(2) I. L. R 28 Cal. 238 (1900). 

(3) I. L. R. 26 Cab 315 (1897). 

(4) I. L. R, 30 Mad. 637 (1007). 


(1) 1. L. R. 6 Cal. 513(1880). 
l2) 1. L. R. 28 t:.il. 238 (1900). 
(3) I. L. R. 26 Cab 315 (1897). 
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eafocoed wltblu the jurUdiotioo of the 
Sabwdioate Judge’s Court at MosuffeC' 
pur. It seems to us that the object of 
seo. 649 is to avoid the cumbrous pro- 
oedare whioh would result if the Court 
which passed the decree be held to be 
the only Court whhh could execute it. 

We, therefore, set aside the orders of 
the lower Appellate Court, and restore 
thft orders of the Subordinate Judge of 
Diirbhanga. The appeals are accord¬ 
ingly decreed wfth costs. We assess the 
beMtiog fee at one gola mohur in oach 
case. 

S. C. S. Appeal allowed. 

[CIVIL APPELLATE JURISDICTION ] 
Appeal from Appellate Dkcbe4. 

No. 1030 OF 1906. 

JaMaDAB SlNQB, 

BaPPIN], C. J. Defendant, Appellant, 

Rives, J. v. 

1908. Skbaeuodin Ahahao 

17, June. CoowoBURT and others, 

^ Plajutiffs, Respondents, 

CivU Procedure Code (Act XIVof 1882), 
tec. 18, Expl. //—Res judicata—ifoWer which 
thould have been made c, grcAtnd of defence 
in previout suit — Subject-matter, if mutt be 
ffffHftVirtj—/JtKf ami—Ex parte decree—flea 
of pttymmt noi raited — Claim, of tit off in 
auiieouen* rent mil. 

In a nit for rent, the Defendant daint- 
ed a Hi of for a certain turn which he 
taid he had paid on account of previoui 
orreori of f«nf but for which no eretht 
.herd been given the Plaintifs in a iuit 
, for the rent of that period. That tuit 
i had been heard ox parte and decreed in 
J the Plaintiff if favour, 

! Held'^Z'Aat the plea of payment now 
\y<^ thould have been nt-rde a ground of 


defence in the prtpivut^ tuit and the De¬ 
fendant wLt pj^tcludtd from, claiming a 
set of in regard tg if by Bxpd. II vf 
sec. IS of the Civil Procedure Code. 

Kailash Momddl V. Barcxda SaEDAiU 
Dasta (2X Rajbkoba Nath Gaon v. 
Tarangiki Dasi (4) contiaered. 

Srigopal V. PiRTHr Singh (6) followed. 

Semble,' per Ryvfs, J,— Thd Ptivy 
Council in Srioopal v. Pirthi Singh (8) 
has by implication overruled the rfeciiton 
in Kailash Mondul V. Barooa Sdndari 
Dasta (2). 

This was an appeal preferred on the 
4.20tb of June 19C6, against the decree of 
H. Walmslcy, Esq., Officiating District 
Judge of Zillah Dacci, dated the 31st of 
March 1906, reversing that ^of Babu 
Khettra Nath Dutt, Subordinate Judge 
of that district, dated the 31st of August 
1905, 

' ' ' t 

The suit out of which tbijs appeal 
arose .was based on an ijara irbuliyat 
stipulating for payment of Rs. 200 
quarterly. The ijara took effect from 
the beginning Ol 1306 and the present 
suit was for the rent of 6re quarters, 
viz , the last quarter of 1308 and the 
four quarters of 1309. The Defendant 
pleaded that he [lad uade payments In 
previous years trblcb bad not bean ere- 

• ‘ e 

dited. It appears that in a previous 
suit the Plaintiff had on the 12th June 
19^2 obtained an ex parte decree for 
rent due from Pqus 1306 to Pons 1306 
and executed It without objection in 

(•J) 1 C. W. N. 605: 8. 0. I. L. ,R. M 

- Cal. ;il (1807). 

(1) 1 C. L. J. 248 (1004). 

(0) L L.B. 20 AU. 110 il697). 

(8) « C. W. : s. 0. L L. B. 24 
All 240 (14)00) 
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Th* tb« {»«• 

suit '(Caa that h« iMd nmde pay- 
maHts. to the Plaitttiff, Rmoanttng to 
Re. l,4(/0 8 St. prior to the Institution 
of the previous suit but the Plaintiff 
lo that suit gavh hi^ credit for Rs. 842 
o^y, and in the psesenl lult the. Defend¬ 
ant asked to bare the difference of 
Re. 5481.8 as. tx*(^ted as a>set off to Plain¬ 
tiffs' ohklin. The Plaintiffs on the other 

e 

band sought te* prove that this sunt of 
Rs. 648, was applied to the discharge 
of a debt ^found .bpon adjustment of 

aooounts to Vu due from the Defendant 

» 

to the Plaintiffs on aocount of their half 
share of the fees realised by the Defend-* 
ant from the tet^ants for mutation of 
names, under a stipu^sJtlon in the kalu- 
lipat. Subordinate‘Judge held that 

there was no i;eliable ^vidSnce to shovf 
that any adjpsfment was made in tlic 
presence oi^ the Dhfeddant: or iliat ilie 
Defendaift weallsed any feoi frrm 
tenants'before the Institution of tha't suit. 
Habeid, however, tfalt the question of the 
payment of the amount^ Rs. 548 8 , was 
never raised or deolded in the previous * 

suit and therefore the Defendant was 

% 

not preolijded from olaimlng a set off in 
the suit for that amouait. 



triot Judge held “that the Defendant 
might and bugbt to have made a ground 

of defence in that suit, his present 9 s- 

• 

sertlon that he had paid not Rs. 842 
but Rs. 1,400-8 as.”* Re observed that 
“an fx fvirte rent decree may'not be 
final on certain questions between land¬ 
lord and tenant, suoh for instance as 
the rate of ^eD^ the area of the tenancy, 
but iu a rent suit tfte one simple and 
substantial question is-—whether the rent 


has or has not been paid. There wm 
no other question between these parties, 
and if the decree was not' final on that 
one point, deorMS must become of little 
value.” “After the rent suit for the 
period ending Pons 1308,-the parties 
started as it were with a clean date, 
all payments before that point were ^er 
and done* with and a new'account was 

s 

opened with no entry either on the 
debit or the credit sideJ’ In this view 
he reversed the decision of the Subordi¬ 
nate Judge and decreed the appeal with 
costs. 

The Defendant preferred this second 
appeal. 

Dtk Piiya Nath Sen for the Appellant. 

Babu Suiendra Nath Ouha for the 
Respondents, 

Tlie Judgment of the Court was as 
follows :— 

Rampini, C. J.—Tlie Defendant is the 
Appellant before us. The facte of the 
cate/re fully set forth in the judgment 
of the District J’udge. 

The only question we have to decide 
is whetber>tbe District Judge is right 
in holding that the ex parte ^decree for 
rent due from Pous 1306 |o Potts 1308 
had tl>e effect of ret ;ud{ca(a*^ad of 
deciding that all accounts between the 
parties up to Pous 1308 were finally 
settled. There is no question as to the 
payments made during the period for 
which rent was sued in the previous suit. 
The Defendant paid Rs. 1,400 8 and the 
Plaintiff, in the previous suit, oredited 
him with R«. 842 only, deducting 
Rs. 548-8 on account, it is said, of half 
mutation fees alleged by him to have 
been realized by the Defendant the 
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raiyats. It Is to be noted that the 
decree In the previous suit was duly 
executed. The 6rst Court Bnds that the 
Plaintiff has not satisfactorily established 
that the Defendant realized these fees 
and the District Judge has not displaced 
this Bnding. If the ex parte decree has 
not the effect, as the Judge holds it has, 
of settling ‘all accounts bet\/een the 
parties and starting thena with a clean 
slate from the last quarter of 1308, then 
the question of set off claimed by the 
Defendant in this suit should have been 
enquired into. 

Now, the decree was no doubt an 
ex parte one and decided no other ques¬ 
tion than that the Defendant owed the 
Plaintiff the sum of Us. 842 for rent 
after deducting Bs. 548-8, credited to 
another account. But this latter sum 
is the very sum which the Defendant 
claims to set off in this suit. Ic was held 
in the previous suit to be due from the 
Defendant because the Plaintiff had de¬ 
ducted that amount from , the payments 
proved on account of 6t&er debts due 
from the Defendant. If the Defendant 
did not agree to tha'l dednotloii, he 
should have raised in the previous suit 
the defence |)e raises in the present one, 
and, as he did not do so, under Expl. II 
to sec. 13, C. P. C., I consider that he 
cannot ralfie it now, „ 

The learned pleader for tile Appellant, 
however, contends that this Is not so, 
for two reasons (1) that the question at 
issue in the previous suit was different 
from that at Issue in the prefent suit, 
and (2) that Expl. II to sec. 13 cannot 
be relied on, as the subject-matters of 
the two suits are not the same. 

I am, however, of opinion that the 


question which . th« Defendant raises In 
this BuU is'the .very question >whloh ovas 
at issue in the previous suit, viz., what 
was the afnount of rent due filOm l;he 
Defendant for the period Ppus 1306 to 
Pous 1308. The t’lalntiff In that suit 
alleged that it'was Ks. 842, The De» 
fendaut did not traverse his allegation, 
which he rhould have do^e, if he con¬ 
tended - that he had • paid more than 
Rs, 842. The defence w/idoh the Defend¬ 
ant raises in this suit is the very same as 
what he should have v^ised iiT the previ¬ 
ous suit, viz , that he did no£ owe so muoh 
ar Rs. 842 for that period and that the 
Plaintiff had Improperly, failed to credit 
him with the" sum of Rs. 548-8. In sup¬ 
port of his second, plea, the learned pleader 
for the Appellatft has cited the vollowiKg 
oases, v>: , S(fi kum Ahu Rahaman Bukth 
(1), Kni/iish Mori'iul v. Baroda Sundari 
Dnya (2), Woomtsk Chundra "Matltra v. 
B>iiada Da» Maitra (3), Rnjtndra Nath 
Ghost ‘v. Taiangini Dati (4) and Surji- 
ram Maiioatcv. BerhUm Deo Pershad (5). 

I do not think it necessary to discuss 
all these cases at length. It is sufficient 
to say that^ although. in some of these 
cases there are expressions which sup¬ 
port the plea of the learned > pleader for 
Appellant, I thini: all'that is'haesntis 
that-, as held by.''Banerjee, J,, In 'Rajen 
dra Nath Ghost Tarangini Dati (4), 
“the explanation ’ would* have metning 
and effect where the subject-matter is 
the same in the- two suits, or where 
the subject-matter of the second suit 

(1) I. L Jt. 24 0«1. 83 (1896). ' 

(2) 1 C. W. N. 66.'; ; B c. I L. R. 24 
Cal. 711 (1897) 

(.3) I. L. R. 28*Cal.‘l7 (1900). 

(4) 1 C L. J. 248 (1904). 

10) 1 C. L, J. 887(1906). 
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io the same (jb thtit of the issue tried 
la'"the first suit, notwhhstandliig that 
any ground of attack or defence waa not 
expreaaiy raised.” The limitation that 
for Expl. IT of see. 13 to have any ap¬ 
plication the suhject niattora of the two 
suits must bd the same, is pot to be 
found in sec. 13 itself. If this view 
were strictly applied, Ujop, Jn suits for 
arrears of rent (.there could be no res 
Judicata at all,•'for the subject-matters 
of successive suits for arrears of rent 
are nccesealily diflhjront. Bot what the 
rulings cited by the learned pleader for 
the Appellant must mean is, as laid do^rn 
by sec. 13, that the matter directly and 
substantially at issue must have been 
directly and substantiaUy at issue in the 
p’jeviou8«8uit. Tliey cabnot and do not, 
in my opinion,^ l.iy down f'iat both thb 
issues and the subj^'ct-lnatter8 of the two 
suits inns.! be tlie sime, before Mxpl. li 

can bo ap-ylied. Now, I have already' 

• 

pointed out ihat the (juestion as to the 
Rtijount of rent dut^ i)y tli# Defendant 
from l.dOi) to !30t< was the (luestion 

t A ^ 

at issue in tlie ptevlous rent suit against 
the Defendant ^^nd is at issue in the 
present one. It is, tliereforo, in my 
opinion, not• necessary that the subject- 
matters of the two suits sliould be the 
same ' , 

Another point as to*the application of 

Expl, II to* sod. 13 on which there Is 

» • • 

some conllict is as to whetlier the mafter 
which might and ought to have been 
raised in the former suit, bub waj not 
so raisetf, must have been heard and 
finally decided in the previous suit. As 
pointed out in the Full Bench case of 
Siigopal V. Pirlhi Siugh (G), this would 

(0) I. li. It. 20 AH. no (1897). 


not seem to be required. Seeing that 
the decree in the previous rent suit 
against the Defendant has been duly 
executed. It is clear that the matter of 
the set off the Defendant now claims 
has been at least finally decided in the 
previous suit. 

I would, therefore, dismiss this appeal 
with costs. 

Ryves, J.—The facts of this case are 
as follows:—The Plaintiffs (Respondents) 
the zemindars leased an ijara raehal to 
Defendant (Appellant) by a registered 
lease on 19th Bhadra 1306, (t.«., 4th 
September 1899) for a period of seven 
years at an annual rental of Rs. 800 
payiide by quarterly instalments of 
Rs. 200 with a stipulation that any sum 
not paid on due date should carry 
interest at 2 per cent, per mensem. In 
1902 the Plaintiffs brought a suit in 
the Court of tlie .S.ibordiu’i'.e Jiidge of 
Dacca agaiust the Defendant to recover 
arrears of rent and interest due under 
the lease up to ti>e instalment of Pous 
in the year ISOs' (January 1902). 

Ill the plaint of that suit the Plain¬ 
tiffs staled, that, out of the whole amount 
of rent which liad become due, they had 
received from the Defendaiu sums aggre¬ 
gating Rs, S52 towards there^^S; and, 
giving him credit for that amount, pray¬ 
ed to recover Abo balance. .Notice of 
the suit wa.s served on the Defendant,, 
wlio Is a resident of the District of 
Mozufferpur. He, however* did not ap¬ 
pear ; and the suit was decreed tx parte. 
The Defendant made no attempts to 
challenge that decree and allowed execu¬ 
tion to be taken out agaiust him for 
the full amount decreed. 

On the Ist April 1903, the Plaintifis 


109 
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brought the present suit, out of which 
this appeal arises, in the same Court 
against the Defendant, for arrears of 
rent due under the same lease, for five 
instalments from Cheyt 1308. The De¬ 
fendant contested the suir, and the main 
defence was that, for the period covered 
by the previous suit, he had in fact paid 
sums amounting to Rs. li iOCtS as. as 
rent, whereas the Plaintiffs had given 
him credit for Rs. 852 only. In the 
written statement it is stated, “in the 
said suit (i.t., tlie. previous suit) the 
Plaintiffs did not give credit for the 
total amount of Rs. 548 8 paid by the 
Defendant on different dates on account 
of the rent of the mehal under 
The Defendant is entitled to get credit 
for the said amount and a set off against 
the present claim : and tlie Di fendant 
accordingly prays for the same. As the 
Plaintiffs have brought the present suit 
by artfully omitting to credit tlie sdd 
amount, they cannot get any relief. All 
the documents tl’.at are w’‘h the Defend¬ 
ant showing that the ufoiesaid amount 
has been paid, arc hied herewith,” 

In the first Court, it vH.rq contended on 
behalf of the Plaintifla that this plea of 
“set off ” waa barred by tlie nil# of ter- 
judicats.^ 

This plea was overruled liy the Court 
of first instance, which he’d that Rs. 548 8 
had in fact been paid by the Defendant 
towards the rent for the period covered 
by the former suit and had wrongly been 
credited by Plaintiffs to another account, 
and deducting this amount, gave Plain¬ 
tiffs a decree for the balance claimed. 
This decree was reversed on appeal by 
the District Judge. 

^The Defendant baa appealed to this 

- 


Court. Thf,only*grouncI‘pressed in ap¬ 
peal is that the- rule of res judicata dees 
not apply. " 

It was argued that that rule does not 
apply, -firstly, because the subject-matter 
of the two suits was not’identical, being 
sums fof money due as reht for different 
years, and, secondly, that the issue in 
tills case, uwbet’oer Rs. 548-8 had been 
paid by Defendant to P’ainliff as rent in 
the years covered by tiie former suit, 
had iio;< been “beard and finally decid¬ 
ed ” in that r-uit ancP'tliat c'onsequonlly 
that decision did not bjjir the hearing 
of the issue in this suit. 

A number of authorities wore relied 
on In support of tiiejfe argumonts aud 
I will refer to th«m later. 

The fiindamodtal principles on which 
the rule of rss jwlic Ua ifi based are well- 
known and are cotnnion to'iall modern 
jr.risprudenco. ’ •• 

'' It lias been said, “ Jusriso • requires 
that every cause sbould be oiieo fairly 
tried and } uiiiic I'lai qudlity denmuds 
that, having tro d once, all Iniga- 

“tijii about tbit eaiiso should be conclud¬ 
ed for ever between tiiose parties.” 

Keuliug sec, 13 of the Cole of Civil 

4 

Procedure togotlmi wnb Krpi. II, the 
meatiiiig of t!.o Viile," it seeni's tv me, 
would run— “,'Vu Court s,hall t^y any 
suit or issue in which tlie matter directly 
and substantially in Issue, has,.been 
directly and substantially in issue, or 
which might and eugbt to have been 
directly* and substantially in Issue, in 

V 

a former suit between the same parties, 
etc ” 

If this reading is coreect, then it seems 
to be clear that the fact whether this 
sum of Rs. 548-8, now olaimed, had 
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ha^ nob been" paid ■* by tiie, Defendant upon that footing." That being so it 


might and ought to huve been made 
an issue in the fotther suit and cannot 
be re-o’pened. In effect the decision of 
the hrst Court la equivalent to a denial 
by the Court that this sum had been 
paid and not credited,as now Alleged by 
the Defendant because it found that the 
amount) due fof rent for the period of the 
suit was as 8 tated*by the Plaintiff. From 
this finding' Ib^'^foIloWs that the Court 
held on the materials before it that the 
statement of the Fiaintiffs that Rs. 852 
only had been, paid by the Defendant 
was correct. Two decisions of the PrRy 
Council seem to me conclusive in this 
view. They are jKamaivar Pershnd v. 
H'lj Kumay i Ruttan (71 -and Siigopnl v. 
Firthi ^'ingh (8). I nC'ed not refer to 
other authorities. , 

The rulkigs relied on by the learned 
pleader'for* the A{)pellants are the fol¬ 
lowing, Satkum Abu Tarab Abdul WaheO 
V. Raharnan Buksh (1). Accordfng to 
ths head note to thaf case, it was there 
de 9 lded “ the relief claimed In the second 
suit was not res judicita, the subject-‘ 
matters of the tvjo suits being distinct.” 

In the body of the judgment,’however 
It appears that the Court held the second 
suit was' quite (Jiffertlhb from the first. 
Thus at p. 90 the judgn*/ent runs " In 
the suit of 1881 ttfe question of the 
title 9 f the Plaintiffs as* khadims was not 

• • t 

raised either directly or Indirectly. They 
sued them as straugiJrs to the office 
and failed in their suit in consequence 
of having put their claim exclusively 

(1) I. L, R. ‘24 Cal. 83 {1800). 

(7) I. L. R. 20 Cftl. 79 (1892). 

(8) rf 0. W. N. 889 : s. c. I. L. R. 24 

All 249 (1902). 


was held that the second suit, based 
on a totally different title, was not 
barred. 

It is significant, too, that after ex¬ 
amining a number of authorities quoted 
in support of the opposite view, their 
Lordships held, immediately before the 
sentenceabove quoted, “ these cases go 
lo show that when a question has neces¬ 
sarily been decided in effect though nob 
in express terms between the parties 
to a suit, it cannot be raised again 
although in a different form between the 
same parties in another suit." 

Now, as I have said above, the deol- 
siop^of the first Court in effect was that 
Rs. 852 only had been paid by the 
Defendant as rent for the years covered 
by that suit. Tills case, therefore, on 
examination, does not seem to help the 
Appellant. The next case was Kailath 
Mondul V. Barcda Sundmi Duty a (2). 
At first sight that case and certain obser¬ 
vations of Banerjoe, J., In particular, do 
appear to support his argument. The 
learned Chief Justice said “all that the 
Court preyiously' decided was that a 
particular amount- of rent he claimed 
was dije from the Defendant to the 

t 

Plaintiff. Can it be said to foiliw that 
the rent now claimed is of necessity, by 
reason of that decision, equally due from 
the Defendant or that the Defendant is 
to be debarred from setting up any 
defences he may hare to' the present 
action I” 

lie goes on to say with reference to 
Expl. II “We have no materials before 
us to enable us to say that the matter 

(2) 1C. w. N. 566 : a. c. I. L. R. 24 
Ul. 711 (1897). 
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which the Defendant now desires to set 
up might or ought to "have been made 
ground of defence In the particular 
action in respect of that particular reni.” 

This is enough to distinguish this case. 
It It true that in that case Banerjee, J, 
observed at p, Hi, and his observations 
have been embodied in the head-note, 

t 

"granting that the matter now in issue , 
might and ought to have been made 
ground of defence in the former suit, 
the question still remains whether it has 
been heard and finally decided by the 
Court within the meaning of sec. 13.” 
It is very difficult to see how a matter 
which ex hypothesi was not before the 
former Court could possibly hav^oeen 
heard and finally decided by it, and it 
seems to me that tf this were necessary, 
the whole of Expl. II would be reiidercd 
meaningless In Woonisih Chandra Mai- 
tra V. Baiada Dab Maitra (3), Ameer 
All and Brett, JJ., quoted with approval 
the dictum of Banerjee, J., in tlie last- 
mentioned case, but as th'ey add “We do 
not know what the nature of iho former 
suit was, as the pleadings are not before 
us” it may be that, on the materials 
available ir, the present litigation, they 
would have -arrived at a different' conclu- 
sioo. *Tn E'ljendta Nath Chose v, Taran- 
gini Dasi (1), Banerjee, J, followed his 
dictum hi Kailash M&ndul v. Batoda 
Sundam Dasya (2), and went further 
holding apparently that Expl II to 
sec, 13 applies not only when the matter 
which ought to have been made a defence 
in the former suit has been finally deter- 

(2) 1 C. W. N. 5GD : s. c. I. L. It. 21 
Cal. 711 (lfc.>7). 

Vi) I. L. K. 28 Cal. 17 (1900). 

(4) 1 C. L. J. 248 (1904). 


mined in (-’.e* foVmer sufi’, but also only 
wlien the subject-matter of the two suita 
is identical, If this Is so, the rule can 
never apply to rent suits or to suits in 
which claims are mtjde on a periodically 
recurring liability.' This would very 
materially restiicv the usefulness . and 
policy o' the rule, although there is no 
apparent reason—but rather the con¬ 
trary—why it should not apply In all 
its fulness to litigation naturally con¬ 
stantly recurring and arising out of one 
and the same transaeVlon. 

The only other case referred,to us in 
,this connection ^was Swjvam Matioari 
V. Befham ,Deo Dei shad (5) in which 
Mookerjee, J., adopted »the dteta of Baner¬ 
jee, J., ill the 'Irst-mentloned case. In 
discussing the Privy Council d^c'slon "of 
Brigopal v. Pit'.hi Sin^h (8), however, 
that learned Judge says in p. 253 ; "The 
true test is, as, tjir Ford North puts it 
111 S’ igopal V, Pitthi Singh" (G), could 
the first mortgagee, if he had set up his 
earlier security, obtain in the previous 
suit what ho rsks now and thus avoid 
the necessity for the subsequent suit?” 
Applying thie test to'the present suit 1 
certainly think the rule of judicata 
operates as a bar to raising the Issue of 

i- !• 

set off. 

( 

With reference to all theSe latter cases 
it Is open to coiisideratlou how far they 
a',e affected by the decision cf the‘Privy 
Council in Sfigopal v, Pirthi Singh (8). 
In that case when before the Full Bench 
of the Allahabad High Cour-h Srigopal 
V. Pirthi Singh (G), the case of Kailash 

1 L. J. 387 (1005). 

(0) 1. L, It. 20 All. 110 (1897). 

(8) G C. \V. N. 8b9: 1. L, It. 24 All. 

249 (1002) 
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Mohdal V. Barodn’Suniari (^), on which 
thesLi lattei' decisions'^ are,.largely .based, 
was discussed, llie KiMl Bench held in 
the deafest terms, contrary to that dtci- 
sioi), “It is quite certain that in order 
to make sec. 1? of 'the Code of Civil 
Procedure applicable it io not necessary 
that the matter of the subsequent suit 
should ^ave been heaid.or \,|ave been 
finally decided by a competent Court 

I 

in the former ai/it, when :ho case is one 
to which Expl. II applies.” 

The Privjl Council in upholdiiij' the 
decision of the Full Bench would seem 
at least inferentially to have agreed ip 
the reasons for that deciision. If so, the' 
authority of these later decisions, so far 
as they are inconsistent with Snyvpal 
y.’lHrthySingh (C), wouM seem to Irtve 
been shaken. ' > 

•f J 

For the ubove reasons I would dismiss 

« * 

the appbal'Nvith coiits.» 

N, G. V • Aip'‘a\'iisviisse<L 

[CSIMINALREVlSIC^iAL JURISDICTION] 

► Ukv. No. 7.") 01' 1908. 

.SXEI’nKN, J. • 'j 

llOLMWOOP, J NAll^.lNU,PXiUrtAU .SlNUU 
. i908. and ors., Potitioiier.s, 

Heard, < ’ i'- 

Ifi. June. 'I’UE KiSO ItMl’EllOK 
Judguicuti * OpiJosite Parly. 

22, ‘J;iue. J 

A\rtifi^efi'Act {Xlll of secs. yid 

5 — I'jCtcnsion of the ^ict umlcr see. o—Lijcet 
—Money advanced, u^tclfcr recO'Ceuble when 
contract expired. 

II'‘Ach Act XllI of ISp'J is c-vlendni to 
a certain place under the provisions of 

(2) 1 C. W. N. 50,O : s. c I. L. K. 24 
Cal. 711 (fsitl). 

tO) 1. L. B. 20 All. no (1807). 


sec. 5 of the Act a master or employer 
residing or carrying on business in the 
place has the same rights as are conferred 
by the Act on masters or employers resi¬ 
dent or carrying on business in any Pre¬ 
sidency town. 

Per Stephen, J.— Under sec. 2 of Act 
XIII of 1859, a master or employer can 
enforce the ttpaymtni of tht' money ad- 
'Ainced by a proceeding under the Act even 
<>Jter ties te:iii of the contract has expired, 

(]ueen Empress v. Konda {i) follotoed. 

Khoda Bdksu V. Moil LiE Johori (3) 
dissented from. 

Per Hoemwoou, J. (contra)—IFArn the 
teim of the contract has expired, a master 
or fnlployer cannot enforce the repayment 
of the money advanced by a proceeding 
under Act XIII of 1859. 

Khoda Buesh t. Moti Lal Johori (3) 
0 f)i' med. 

This was a rule granted on the 18th 
of .May 1908, against the proceedings 
taken against thif Petitioners pending 
before the Court of Babu Nanda Lal 
iGgelii, De[uiiy Magistrate, Alipur. • 

Tlie faetjB material to the report appear 
from the judgmeul^ 

• 

Moulvi ilahamadul IIu^ and Babu 
Atulya Vharun Bose for the Petj^ipners. 

Mr. A. Chaudkuii and Babu Tarak 
Chandta ChaksaiMty for the Opposite 
Party. 

The Judgment of the jCoort was as 
follows :— 

SiitPUEN, J.—The Petitioners are alleg 
ed to have entered into a contract at 
or near Patna with one Narangl Persad 

(J) 11 C. W, N. 217 (l?0t)), 

(4) 1. L. U. 18 Mad. 347 (1803). 
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to work for him at certain ttrick Belda 
in the neighbourhood of Calcutta, for 
a period ending on the'Slsb of May now 
passed. It Is said they received an ad¬ 
vance of money on account of the work 
that they * contracted to perform, and 
subsequently wilfu-lly and without law 
ful or reasonable‘excuse refused to per¬ 
form It. A complaint was accordingly 
made against them by Narangl Perea;! 
under sec. 1 of Act XIII of 1859 on the 
5th of March 1908 and the case was 
transferred to a Deputy Magistrate who 
made an order against one of the persons 
charged, with which we are not at pre¬ 
sent concerned. A rule has now been 
granted calling on the District Magls' 
trate of the 24-Pergunnaha to showYause 
why the proceedings against the other 
persons who contracted to serve Narangl 
Persad should not be quashed as being 
without^ jurlidlction. The Magistrate 
considers that.there is no objection to the 
jurisdiction of the trying Court, but also 
offers no objection ,to the proceeding 
being quashed as ‘he considers it proba¬ 
ble that the case has been falsely insti¬ 
tuted at the Instance qf tlje Petitioners’ 
zemindar. We have, however, Heard Coun¬ 
sel on behaK.of the complainant, which 
I consider was correct procedurb as the 
preset proceedings are in fact under¬ 
taken to enforce his civil right. 

The argument In favour of the rule, 
to show that the Magistrate has no juris¬ 
diction is twofold. That which goes the 
• more to the root of the matter Is that 
as the complainant does not reside or 
carry on nusiness in a Presidency town 
he cannot claim any remedy under the 
Act. An argument of more restricted 
scope Is that as the term of the contract 


has now expired, thp oomplalnaut’s rerfibdy 
is gone. ^ 

The first argum^ut may be .stated thus. 
The Act' confers on certain ' persons, 
nanqely masters and employers residing 
or carrying on busyiess’ln any Presidency 
town, the prlv'ilpge of enforcing , their 
civil rights by a penal remedy enforceable 
by Criminal Procedure. ^ The workman 
or the place where ho eontraots to do his 

I 

work may be anywherfi. bdt the remedy 
is to be sought from a Magistrate of 
Police, which meanS Prosiclency Magis¬ 
trate. When the Act Is exfen^ded by 
sec. 5 the only effect of the extension Is 
To enable otVicers* specially appointed to 
exercise the function^ of a,Magistrate 
of Police, and the privilege of persons 
residing or carrying on businessTp Presi¬ 
dency town?j is^ not extended to any one 
else. I cannot agree with t./iif) argument. 
The curious effect Jittilibuted,'anti as it 
•jeems to rn« rightly attrlbfitfed to the 
Act, In enabling a Presidency Magistrate 
to enforce r. contrict made and to*be 
performed anywhere in British India,,no 
• doubt lends some colour to the sugges¬ 
tion that the extension of the Act has 
« 

no effect except to provide fqf its en¬ 
forcement at or near the place where It 

■ ® 

was made, or Is tfe be performed. • But 
bad this been f be Inteutioiv of the* Legis¬ 
lature I do not fhink they-would have 

mentioned the e'xteusio'n of the • Aet. 

< • ‘ 

Also I consider that the language of 

sec. 5 shows thart the extension of the 
Act means the extension of the whole 
Act, that such extension is something 
more tian merely oonferring certain 
powers on the olfioers mentioned, and that 
giving them those‘-powers Is merely an¬ 
cillary to something else. If this is so 
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the' only other aiTeot that tlie extension 


I •. 

can i,«roduce'^8 to coi><^r cn persona r.e- 
siding and carrying .Oa business in the 
area to which the Act is extended the 
privilege conferred by the Act on persons 
similarly situated* In 'regard to the Pre¬ 
sidency towns. ' 

That a practice has been followed for 
nearly fijry years is no proof tlia£ it is 
legal. But when.)we find that the Act 

I 

has been extendcf/ to aB the collectorales 
In the Bombay Presidency, to all the 
Districts of ‘MadraB,"' to tho town and 
Cantonment of ^Kangoon, .and to the tea 
Districts of Assam and Darjeeling, it 1? 
impossible to suppose that the pilvdeges 
it confers were not intended to t>e excr- 

I f 

oised, and were not in^ fact exercised, 

I 

by * persn is wlio resided* or carried on 
bn.sinGfiS in those place.s an I did not dc. 

BO in a Presvioncy town. Ai'd I CHiinot 

«> • 

find in ilhf nnrneit'ou*/ reports of cases 
tliat han, i^risen under tli^s Act that 
tire exetcise cf sncti a privilege Ipa ever 
ht'^'ii challenged. Coriscqueti'Jy I .am of 
Opinion thatT » inastir or employer re¬ 
siding or carrying on business in a pl.ace 
to which the Act is extended has the 

same rights as are conferred by tlio Act 

*• 

on masters nr emplgyers resident or 
oarryi/ig bnsiiiess in any Presidency 
town: hiid tj^at the firs.'^ groutid I have 
mentioned on which *we are asked to 
make,this rufe absoluteI’ails. 

As to the second argument In support 
of tho rule, apart from authority I cannot 
regard it as sound. It was long ago 
decided li/thls Court that tho Magistrate 
cannot order the workmUn to perform 
his work after the term of the contract 
has expired. In re ,Ghikka Putta (1) 

(1) Weir’s Rep. 470 (1884). 


and In re Matha Goundan (2), and 
the same view was recently taken by 
this Court in Khoda Buksh v. Molt Lai 
Johofi (3). The reason for this I suppose 
to be that after tlie terra of the con¬ 
tract is expired the workman cannot 
perform his contract " according to the 
terms of his contract.”' But I cannot 
see why the expiration of the term of 
tVe contract should deprive tlie complain¬ 
ant of his right to exercise his option 
of asking for the recovery cf the money 
he advanced The option tietween the 
two remedies is that of the complainant 
and nut cf the person complained against, 
and the fact that one remedy would be 
infrncfnouB docs not seem to me to de- 
privo** him of the other. I consider that 
tho complainant’s right, to recover the 
money he has advanced continues till 
It is repaid to him, subject to the effect 
of the Limitation Act of which there 
is Jio question here. This peems to me 
to be so parlicnl.trly when, as is the case 
ht-re, the complaiuaAit in^Mtuied proceed¬ 
ings at a time j\'l\,en iioli’i remedies were 
open to him, and it is only this rule that 
has prevented, liim from exercising his 
option. 'I’fiis view is in agreement with 
that of the Madras li'gh Cofj^t in Queeti’ 
Entpre^i v. Aorufavi): bu;» tho decision 
in Khoda Buksh v, Moti Lai (.'Ij^'se^ms 
to me to be a direct .authority the other 
way. It IS there laid down that where 
the term of the contract has expired 
“ tho contract cauuot be ^ecifioally en¬ 
forced ” or “ the money recovered.” I , 
must respectfully dissent from this view, 
but 1 do not consider the decision as 

('2) Weir’s Kep. 471 (1884). 

(3) 11 C. W. N. 247 (190(5). 

(4) J. L. R. 16 Mad. 347 (1693). 
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« 

obiter. Owing to the view taken by my 
learned brother the case cannot be re¬ 
ferred to a Pull Bench, had I have tliere- 
fore no choice but to follow this decision. 
I therefore agree that th& rule niusL bo 
made absdlnte. 

floLMWOon, J.—d think this rule shotihl 
be made absolute. It is unnecessary 
to recapitulate the facts which are snfli- 
ciently set out in the judgment of nsv 
learned brother. 

In my opinion the remedies under sec, 
2, Act XIX of 1859 arn iiitorb''ckoil an 1 
interdependent antf if one has la))s?d the 
other has lapsed also 

This is the view that was t ‘k-^i. 1 y 
this Court (Mitra, J. and tnyselfj in the 
case of Khodo, Buh'fh v. Mofi /.o/o i 
(3), to which I was a party. The law 
has, it is true, Ijeeu much more s'rin 
gently interpreted in Madras, liombay and 
Allahabad but I prefer to fdlow tin- 
spirit of the rulings of rhii' Coiirb 

Tne offence creatral by the Act is not 
the neglect or refus,*! (;f the workman 
to perform his 'contract,*,but tl'c faib-re 
on his part to conip’y with an onh-r 
made by the M-igistijate, directing the 
workman to repay tlie money advanced 
or perform*the contract. King-Empe^ov 
V. Tahiti Euh lyrja iji). The complain- 
antrha^tho option of repudiating tlio 
contract and getting the money ba'k 
of keeping to the contract and getting 
the work done. Imprisonment is im¬ 
posed as thf punislunent for refusing 
either of tliese remedies, but no fine cr 
imprisonment i.s provided as a punish¬ 
ment after the contract has been broken 
and expired. The option being the return 


of money a(lvai]oeji or .the perforn/tfnoe 
of tliQ cdntrafc t^.nle it is still running, 
It sel-ma to me ^tjiat the Magistrate’s 
juiisdictlMi is gdne if the o'ptidn has be¬ 
come impossible The coinpjainant must 
exercise that optioli wllrliln the time the 

contract, is {•iiirning. Ife eaiinot come 
• « • 
after the cotitract has expired and say : 

“ Now* I have po option but I want my 

mon^y back.” The j'ery fact that he 

ins no option throws hkji on his ordinary 

civil reni'.dy. 

As r.'g.tnls the enforcing df the remedy 
if It lias b-en fln)y soo^liL within the 
jinr- befor.'- tim contract* has expired I 
• do not (liii.k .toy hard and fast rule 

cm be laid fio.vp, but as to tlio exercise 

• * 

ft t!ic opion J am clear and I he clrcum- 
sfancea of 'Ids fully bear trw out. * 

« Ill the ((aso that has iieeu tiled out 
and which forms the subject, of another 
rult;*' the oplion u'io;-» 0 M by the oemplain- 
w.astliij the work Hliopld* be com- 
pleteif Imt now t!ia‘t the time' has ex¬ 
pired in 1 be^o(l.er cj.se.s, the complainant 


merely wiiiui Ids money l.'ack or rather 
wants to punish the accusetl with im- 
p'i^mnnent^ for failing to return the 
money. .The Magistrate of the Disirict 

in showing cause fir the Cimvu considers 

, » 

that »bc case itf a more thad docibtful 
one ami recorfun-nds tiio, (jiiash’iiig of 
the proceedliig.s. •'Wo iieard* the learned 
Cnnn.sel for the corriplafnaiit very, fully 
aifd the impressioti left on rny mind was 
that these cases tfre. now being pursued 
to secure the punishment of tbo accused 
and not to secure the legal rerjiedies 
under the Act.* 


■* Not reportcil. 'J'licrc waa a conviction in 
{■i) lie. . b. Ji7 (iJOfi). that c.ine. ]{ut it was ijuaslied by their Lord- 

(6) J L. P. 24 .Mad. oeo (1901). .tiipn -Kgp. 
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The following constitution of Bencl^es and distribu¬ 
tion of business amongst them will Vke effect from 
28th July * 

Presidency and Patna Gr9Ups ant.PriVy Council’ 
Department. —Mr. Justice Coxe and Mr. Justice Bell, 
Rajshahyb Ahiti BupdW'an (iROiiPS.— Mr. Justice 
Holmwood and Mr. Justice Sbarfuddin. 

Below Us. 1,000 Ca'se.9. •—Mr.^Justioe Doss. 
Criminal Business —Mr. Justice Brett and’Mr. 


Justice Ilyves. • , 

Oricinal Side.— Mr, Justice Stephen, Mr. Justice 
Fletcher and Mr, Justice Chltty will sU singly. 


prehension regarding tnonopoly th^t the schema of 
the proposed University Law College had given ripe 
in public mind. The resolution runs as follows 

That witii a view to avoid misconception, it be recorded 
'/at in establishing a University Law College the University 
does not wish to deviate from the principal enunciated in 
the resolution of the Government of India, dated the 24th 
October, 1902 ; the college is to be established for the promo¬ 
tion of legal education of students for Degrees in Law, and 
to serve as a Model Cjllege, and not with a view to create a 
monopoly, either general or local. 


That there were just grounds for apprehension 
and controversy is also confirmed by what His 
Honojur the Rector said, His Honour explained In 
the following terms how the original scheme had 
come to be modified 

Certainly a.s the propoi.al was made at first there was a 
good deal of ground for controversy, but now when it is 
distinctly laid down that the Syndicate’s recommendation, 
which 1 understand was arrived at after a meeting of the 
Faculty of Law last Tuesday, provides ofi the one hand, that 
a University Law College be established and that, on the 
other hand, this college will not be established for the pur¬ 
pose of Cl eating a monopoly but as a model college, and that 
any college which carries cut the requirements of the Uni¬ 
versity will be allowed to do Da work, then I think the matter 
becomes one of vecy much less controversy than before. 


The Appellate Jurisdiction' Bill wawA was read 
In the House of Lorjis for the second tinfe on the 
30th of June last will effvet a change In the con- 
Btitutlou of the Judicial Cootmittqe of the Privy 
CouDoil for the hearing of Colonial ^nd Indian ap¬ 
peals. The Lord bhanccllor in movhig the second 
reading of the Bill said it was a sn^all departmental 
measure to enable colonial fudges' who might be 
available to be asked to uot as assessors to the Jud^ 
clal Committee of the Privy Council on the hearing of 
appeals from the colonies with • whioh they were 
associated; to enable any person who was or had 
been Chief Justice or‘ijudge of any High Court' lu 
British India and.was a member ol thf Pifivy Coun¬ 
cil to be a member of the Judicial Committee of that 
Council; and to facilitate the Court of Appeal In 
England receiving the assistance of any Judge of the 
High Court. 


We BEOH.N,TLt NOTICED AN ENGLISH CASE WHERE A 
solicitor was suspended for taking fees for two 
counsel from client and not parting them over. This 
decision 'will, no doubt, have the indirect efi^ot jn 
enforcing solicitors’ obligation to CA^sel. There has 
been since then another deolsiou (Sadd v. Qriffln) 
the effect of which will be similar. The question 
arose during the tkxation of a solicitor and client bill 
of costs as to whether counsel’s fees which had not 
been paid up to the time of the delivery of the bill 
could be considered as " disbursement.” It was con¬ 
tended ou behalf of the solicitor that ev,en when 
such fees had not been actually paid the practice was 
to regard It as "disbursement” because a solicitor 
was under' honourable obligation ’ to pay and the 
payment might be enforced by moral pressure though 
not by actual recourse to law. The Court, however, 
held that sums claimed as disbursement must be 
4otually paid before delivery of the bill and that the 
items not so paid must be disallowed during taxation. 
It is believed that the result of this deolsion will be 
that solicitors will now pay coansel’s fees before 

201 


Wb are glad that the resolution of the Stn- 
dioate as aooepted by the Senate removes the mlsap- 
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gettiag tbeir bills taxed. Ealoroemeut of such 
Btrinfiient rules here will cause considerable embarrass¬ 
ment to solicitors. The Introduction of such rules 
may not be desirable at once but still the profession 
here should keep pace with progress and endeavour 
to shape their practice so that they might not find 
themselves in an embarrassing position should our 
Courts here choose to follow the EiigVsh practice, 


It is not dnoommon to find lay people adusisg 
lawyers for advocating bad causes. Such unthinking 
and unreasonable people- do not even hesitate to pass 
a slur on the profession because lawyers regard thes^r 
duty before a Court of Justice to be to place before 
It the best case on behalf cf their client and that 
quite regardless of what their own private opinion 
or personal conviction may be with regard to the 
case entrusted to them. It inay seem strange to 
such people that lawyers on the contrary regard it a 
professional impropriety on the part of any advocate 
to place before the jury or the judge his private 
oonviotions or personal opinion regarding the guilt 
or innooence of any person. « 


The English Law 'Journal has in a recent 
Issue olted some very forcible judicial opinion In this 
connection. Lord. Bramwell said “.a man's rights 
are to be determined by a Court, not by ills 
advocate or counsel. It la for want of remem¬ 
bering this that some foolish people object to law¬ 
yers that they would advocate a case against 
their own opinions. A client is Entitled to say 
to his counsel 'I want your advocacy not your 
judgment; I prefer that of the Court,’ ” Lord 
Halsbnry, the late Lord Chancelloi, ali,o said regard¬ 
ing the contention that "an advocate'la bound to 
convince himself by .something' like an original in¬ 
vestigation that his client Is In the right before he 
undertakes the duty of* acting for him as ridiculous, 
Impossible of .p^rmance and calculated to lead 
to great injustice.” As regards the Impropriety of 
any expression of personal oplnloi. by counsel in 
any criminal case, our contemporary cites the ins¬ 
tance of Serjeant Shee’s expression of belief in tlie 
innocence of Palmer which drew a strong protest 
from Sir Alexander Cockburn, who remarked that 
the counsel for the defence "had better have abstain¬ 
ed from making any observations which involved 
the assurance of bis own conviction,” If It were 
made Into a rule that a lawyer could only take up 
such cases as he believed were just or reasonable, 
they would frequently indulge In expressions of such 
personal opinion and cases would often be decided 
by Maglstratei^^lld Judges upon the comparative 
weight of the advocate's opinion than upon the 
merits of the cases. 


We HAVE, ON THEUDTHORITT OF THE LATE LORD 
Chief Justice of England, the late Lord Chancellor and 
the Home Secretary of England, maliji^lned In these 
columns tlj^at'thj* object olf ball Is to ensure attend¬ 
ance ot an aceuse^ person a*hd not &b ^11 to punish 
him before trial, /('he same view has also generally 
prevailed In our Ccyorts till latelVk The present Lord 
Chief Justice of England sitting In the new Court ot 
Crittinal Appeal repeated aga/in what has been said so 
often by eminent English Judges that every accused 
person must be opresumed to be innocent till be la 
proved to be guilt5. Any departure from this attitude 
will sufely lower public confidence in oul judicial 
tribunals .In India, Our^ superior Courts ought also 
to inipress the Court/i subordinate to them that 
they ought not to refyte ball simply because the 
offence alleged is non-bailable. Every Magistrate 
ought to see whether there Is sufficient evidence 
to raise a presiiniiption o# giiilr. The question 
whether the accused Is likvly to abscond is also a 
very important element lu the gqant of ball. 


The oRog.s injustice and hardship that may 
be caused by the Ma,"l8trate^ refusing bail on the 
bare statement pf the Police that there Is evidence Is 
illustrated by tW recent case of Punt^it Panchanan 
Ta< karalna and othen. The Magistrate of Sealdah 
remanded Ihe ■ accused, to knjut without calling 
upon the Police to produce nvidence of their alleged 
compllci'y In tlie Kaivkinar'a bmtjb outrage. It is to 
be regretted also tliat three days after wlion applica- 
' lion for tiaiPwas madj before” the District Judge of 
Allpiir ho refused bill saying that when the accused 
would be brought before tlie Mi^istrate on the 
following week, if bail was. still refused, he would 
call for the papers. After bail had. thus been re¬ 
fused by the District Judge, curiously enough, the 
Police oil the very same day themselves appeared 
before the Magistrate and applied for enlarging the 
accused on a small bail. The* Magistrate complied 
at once. The prdcednre ,ft)llowed in this case has 
created an impression In the pifbllq mind that bail is 
granted or refused by Magistrates according to the 
suggestion of^ht^ Police. ‘Such impression is likely 
to work mischief in various Ways. Wo venture to 
suggest therefore'that b5th'the OorBriimeut and the 
siiperior Courts should impress 'on tlie Magistrates 
their duty in re^speot of the grant of bail as has 
been done by tlio H'ome Secretary in EDgland. 


We. ARB onD TO notice that Mr. Krays, the 
second Presidency Magistrate, lias intimated It to 
the Police in a recent ease tliat he would not con¬ 
vict even old offenders fur bad livelihood under see. 
109 (b) of the Criminal Procedure Code unless It is 
proved that they have been living on the proceeds 
of crime or cironmsfanoes are proved that leave 
little doubt In the mind of the Magistrate that they 

202 



VOL. XII.] 


THE CALCUTTA WEEKLY NOTES. 


ooiil 


are ao doldg. It la aald to be the praotloe amoDgst 
a oertaia class of Police ofi&cers when they arc> un¬ 
able to detect a crime to produce some old ofienders 
and If auffiot^pt evidence is not forthcoming to con¬ 
nect them with the crime, lo run tPjem'ir>| under the 
bad livelihood sectloli. Mr, Aeayj must therefore 
be congratulated for discouraginn such abuses’ of the 
legal procedure. , * | 


An important QUKariON a,bcsbjfor decision in the 
case of Kuf Chand v. Seth. Kastur ()hand, a report 
of which appears at page 303 of.tlie June number 
of the current Punjab Record (Vol, XLIIl). A 
certain immoveable property was purchased 6y C at 
an auction sale 1 a executicn of a money decree ob¬ 
tained by C against A the, uVner of the property. 
It appears that this pioperty was subject to a mort¬ 
gage in favour of B. But in the sale proclamation 
no mention was made,pf this incumbrance upon the 
property which was sold by the'Court and purchased 
by 0 in the belief that,It was free from encum¬ 
brances. After tile execution sale, the mortgagee 
came forward and wanted to sell .this property in 
satisfaction of his mortgage and to Jiave the pre¬ 
vious' execution sale ^pancelle,^. The question was 
whether the mortgagee was entitled to do so. The 
learned Judg^e on the authority'ijf the cases in 12 
Moore I. A. 3GG,<tt, L, R. 0 Bom, 193 and 490, I. 
L It, 22 ,Bom, &24 and I, L. It. 2'! Bom. 234 held 
that the mortgagee 'jad no cause of action to set 
aside the exeiAiliqn .sale, a8„by, it his interest as 
a mortgagee was not afifected in the least and he 
was entitled to follow the propjirty into ibe hands ol 
the auction purchaser. This view was based on the 
principle that the auction purchiser purchased only 
that which tlie judgment debtor could honestly dis¬ 
pose of, and as at the time of the [auction sale the 
right, title and interest of the judgment debtor con-' 
sisted only of bis equity of redemptipii and no¬ 
thing more the purchaser could not'get puore than 
the equity of redemption by his purchase. 

No DOUBT FROM THE MORIOAOBE’S SjTANDPOlNT THIS 
was the proper view of the mat(eri But what Is the 
position of the auction pprehaser wtien the Court pur¬ 
ported to sell him Ihe, whole property free from ^ny 
Incumbrance. lie paid for the whole estate and pro¬ 
bably would not have purchased Jt if he had known 
that the property was subject to a mortgage. In 
the case of Abdul Aei} Khan v. Appayaeami' Naikor, 
8 C. W. N. 186| their Lordships of the Privy Coun¬ 
cil observe at p. 190. "In all oaseB, at least the 
recent cases, the inquiry has been what the parties 
contracted about if there was a conveyance, or what 
the purchaser bad reason to think he was buying 
if there was no conveyance, bub only a sale In oxe- 
outiou of a money decree.” Again; " In the case 
of a sale in execution of a money decree the ques¬ 


tions are, what did the Courb Intend to sell, and 
what did the purchaser understand that he bought.” 


The above observations, however, occur in a 
case in which there was no mortgage lien attaching 
to the property. A Court cannot ordinarily sell more 
than what the judgment-debtor has the right to 
sell by privatp conveyance. It has been held that 
a Court can empower a receiver to transfer property 
free fiom previous mortgage liens with a view to 
preserve the property. See Oirdhari Lai Roy r, 
Dhirendra Krieta Mookherjet, 11 C. W. N. 1. Bub 
such a power the Court exercises in very exceptional 
clroiimstances, and there were no such oiroumstan- 
pes in the present case. The Courb purported to 
'sell the whole estate in ignorance of the mortgage. 
Had It known of the mortgage it would have sold 
only the right, title and interest of the judgment- 
debtor, f.c., the equity of redemption. All things 
considered the decision of the Punjab Chief Court 
seems to be sound. 

CRIMINAL CASES OF 1907. 

* {Continued from p. (xcviii.) 

First Information.— The recording of an informa¬ 
tion four days after another Information bad been 
lodged at the tbana but not recorded, and when the 
enquiry was proceeding is contrary to sec. 154, and 
the later statement is not the First Information, and 
has little value, as it can be made to fit in with the 
case as then developed {Emperor v. Kampu, 11 0. 
W. N 534). The information earliest In point of 
time and on which an investigation has commenced 
is the first information {King-Emperor v. Bhut^ 7 
C. W. N. 345 ; King Emptror v, Daulat, 6 C. W. N, 
921, 922 -.Empetor v. Dina, 8 C. W. N. 218, 220). 
A statement ‘reedrded, after information received at 
the tbana, at .the deponent’s house, or at the hospital 
is not the first Information Cal, 60. 72: 6 C.W, 
N. 921). 

Right of copy of statements pi-\)EH secs. 162, 164. 
—[Right of copy]. An accused is not, before the eon- 
mencement of the enquiry, entitled to copies ol State¬ 
ments recorded tinder secs. 162 and 164. No snob 
right is coDierred by the Code; and the question 
whether any person has a right to inspect a public 
documents not provided for in the Evidence Act 
(Empeior v. Muthia, 30 Mad. 466), See. 162app]iea 
to statements taken under see. 161, but not to those 
recorded under sec. 164, and does not give a righto! 
copy (Queen-Empress v. Mannu, 19 All. 390,406, 412, 
416 : Queen-Empress v. Nasimddin, 16 All. 207). 
See. 257 only entitles the accused to oall for doon- 
ments after the charge, but does not refer to eopiu. 

of tnsjoretton]. There Is a dletinotlon between 
a right of copy and a right of tnipection (Queen- 
Emprets v. Armugam, 20 Mad. 189, 191, 192, 194, 
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200, 201 (F. B.); Queen-Emprm v. Hamu, supra, 
pp. 406, 412: and lee 76 of the Evidence Act), Au 
accused may, so far ai the law of Evidence permits, 
make use of as evidence any document <■ which'is 
then In Court {Bikat v. Quten-Emprm, 16 Cal. 
610, 618). Every one has a right to inspect public 
documents provided he is Individually Interested Tn 
them. (See W Mad. 189, 191 per Davies, J., refer¬ 
ring to Taylor on Evidence, 2nd Vol,, J th Ed., g U92, 
and to MuUtr v. E. & By. Co., L. R. 38 Ch. D. 
92, 106. Neither In the Procedure Code nor in the 
Evidence Act is there any piovlsion declaring or 
limiting the right of inspeotbn of documents in the 
hands of third persons. A right to inspect public 
documents is assumed'in sec. 76 of the»Evidence 
Act, The law recogniues the right generally for ali' 
who show an interest for the protection of which 
liberty of inspection is necesbary {Queen-Emprtsi v. 
Arumugam, supra, p. 196, followed in SI Gal. 28J/. 
[Proper mode of uie of itatements under sec. 161], 
After a prosecution witness ha*s been examlned in- 
chlef, the accused must apply to the Magistrate for 
the production In Court of the statements, and must 
question the witness, if be made such a statement, 
in order to contradict his evidence given in Court. 
If he admits it, the accused need not go further ; 
if he denies it the accused or the Court must call 
the recording officer who, after refreshing his 
memory from the record of‘the statement if neces¬ 
sary, will prove the statement (see Dadan v. Em¬ 
peror, 33 Cal. 1023, and the rulings in 77 Bom. (157 : 

15 AIL 26! 17 All,'57: 19 All, 390 : 27 All. 469). 

Unless the witness has been first cross-examined on 
the point the statement cannot be used to contradict 
him (see Evidence Act, sec. 145. and SS Gal. 1023, 
1029: 16 All. 25: 17 All. f>7 <1//. 212. 220: 

16 Gal, 6J2n, 618n). A difficulty aclass if the police 
officer Whe has-recorded the statement says be does 
not remember, and declines to refresh his memory. 

It bos been held that a witness cannot' ba compelled 
by a private person to refresh hif memory (8 Gal. 
161156, 167 : IHd 799, 746: S3 Gal. 1023, 1028). 
In suc^ a case the Court<ought to compel theVitness 
to do BO. Another question arises whether the docu¬ 
ment itself may,*^' after being used to contradict a 
witness, be put on the record, .having regard to the 
words of sec. 162 "nor shall such'^uniting be used 
ai evidence." The rulings are not clear nor satisfac¬ 
tory : See 77 All. 57, 60 and Emperor v. Earayan, 
32 Bom. Ill (per majority), in favour of a negative 
snswer, br\t contra, see Emperor v. Mutkia, 30 Mad. 
466, 468, and S2 Bom. Ill, IJfi per Beaman, J. 
The proviso to sec. 162 does not allow the prosecu¬ 
tion to Impeach the credit of the defence witnesses 
{ S2 Bom. Ill, 143 ), though this was allowed under 
the previous law {15 All. 25, 26:16 W. R. Cr. 23). 

A fortiori it does not allow the prosecution to im 
peach the credi^f its own witnesses {32 Bom. Ill, 
143 per Betma^.: contra 32 Bom. Ill, 129 per 
fluty, J.: Emperor v. Jagardeo, 27 All. 469: Em¬ 


peror V. Cherath, 26 Mad, 191)/ The vie# of Beam¬ 
an, "J., Is.unquestlonsfhly sound, notwithstanding the 
Allahabad and Mi^dras rulings whioh really proceed 
on the law as It exists before the Codo^f 1898. 

‘Yoluntj^Y Confusion.—[ 5»o<ion 163]. A tender 
of 'pardon by" th/ Local G'overnmhat, though of 
doubtful validity, jila not an illegal Inducement or 
threat within sec. ii[63. {D. L. B- v. Banu, 5 0. L, 
J. 224). This case decided a number of points, but 
seemu generally questionablo. [5«ct«on 164 ]. A 
confession not raaqe when the accused was first 
placed before*’the Magistrate, but after five days’ 
illegal dbtentioD,' and recorded by* a Subordinate 
Magistr,ate, is open to suspicion, notwithstai/ding the 
attachment of the proper, oe|;tifi()ate under see. 164 
{EmperOr v. Kampu, 5^4, 558). See on the subject 
the Author’s Law of Coyjessipn, pp. 23 28. 

Search and detention. —[-SeatcA], A constable 
making a search without written authority does not 
lawfully exercise th® power flf a public servant {Idu 

V. .Emper or, 6 C. L. J'753)« [Detention by ^liceT]. 
Sec. 167 authorizes detention lin police custody, 
bfeyond 24 hours, only in special oases and for special 
leasons, and noff as a matter of course whenever 
asked for {Efnperor v. Kampu, 11 C. W. N, 55^: see 
also 7 C. W. N 457*md 2t Cal. 6^2, 654, 661). 
Special circumstagoes may exist justifying the order, 
e.g., that the accused Is desirous oh pointing out 
froperty, ami could not do so w/thin the 24 hours 
and without fufehet dettntlon {Queen v. ffUghonath, 
3 N. W. P. 275: Emperor v. Kifmpu, supra: see 
Empress v, Narayafi, ?5 Bom. *543, 548). But it Is 
on abuse of, the section to ^llow detention to fores 
the acrused to give a 4'iue of stolen property {3 N. 

W. P. 275), or to^oint out places through which 
they passed on the way to commit an -ofifenoe (7 C. 
W. N. 457 : see 7 C. W. N. 220, 223, 224), or In order 

,10 obtain their identity {Ibid), or to oo'mplete the en¬ 
quiry (7 G. W. N. 457 , 459: 21 Gal. 642, 664 : soe 
25 Bom. 543 ^ 548), of to verify a confession (7 C, 
W N. 220, 223, 224: tee the unreported case, Cr. 
App. No. 654 oi 1902), or, until the local bazar is 
held (77 C. W. N^564,>567). , _ 

Taking Cognizance of Offences of 
proceedings], iJ’liere.the police have reported that 
the charge of noft cognizably offences against the 
accused was falser and /be* Magistrate has aocejAed 
the report, he cannot call for ^a'charge sheet In 
respect of such offences, unless he has before him 
other materials to'substantiate the chvge {Mokamiji 
V. Empepor, 11 C. W. N. 832). An Appellate Court 
reversing the conviction and drying the case itself 
takes cognizance under sec. 190 (b), and not cl. (c) 
{Emperor v. Manikka, 30 Mad. 228), [E^vfwri of 
Prosecution]. The cases under this bead fall into 
four groups 

(i). Revival of n cast dismissed by the same mofut- 
sil Magistrate. 

A mofussil Magistrate who has dismissed a 00 m- 
pialnt by the mother of a girl, within certain aeotions 
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of (be Peu^H Code, under eeo. 208, Cr. P. C.,' may 
entertain a second ooijqplai^ the huebaitd of (he 
girl under different sections, out based on the same 
facts (Emptrtit v. JHeherban, 29 'All, 7, following 
All. W. N. (1896), p. 86, Us Caj^. €li^ end m Gal. 
19,6, and diB(lnguishing All. t06)t He may ,re- 
rlre a complaint dismissed by bireelf at the Instanoe 
of the same complainant {Qu,ttn-linprm t, Umedan, 
All. W. N. (1896), p. 86). 5«e alsli 9 All. 85: 21 All. 
218: 28 Cal. 102 : 29 Cal. 726: 8 G. W. N. , 466 , 
458 : contra 23 Cal. 983 : 2i Gal. 286 ; 3 C, W. N. 
760 (which are overruled by lUe FalUBcnch ruling 
In 29 Cal. 726)f The Calcutta Fill Benob’Hsase was 
dissented'from in 28 Mad. %5, which in turn was 
dissented from by the Madras Fall Bench decision 
in 29 Mad, 126. *In this uaae Benson, J, distin¬ 
guished 28 Mad. 266, 23 Cal!983 and 22 All. 106 as 
being cases of revival by another 'Magistrate, Moore, 
3; limited his decision to oases of dismissal of com¬ 
plaint under $ee. 203, and held t^t orders under secs. 
263, 26B could not be •■evived. A oompiaint may 
be revived after dismissal* for want of sanction (24 
Mdd. 337), or absence of complainant under sec. 269 
(28 Mad. 310). The net result of the cases Is that 
a comj)laint dismissed under sec. 203 may be revived, 
but it Is not so clean whether orders of discharges 
under sec. 253"or see. 259 can be similarly revived, 
but the better, opinicii is that they can. 

(li). Revival of complaint ditmitted, bp another 
mofunil Magistrate. The Bombay /ulings bold that 
a second Magistrate can i-,evive such a complaint (10 
Bom. 131 ; 16 Bom.<^414 pet Tdang, J.). The Madras 
ruling in 10 Mad. 23,2 is against a revival in such 
cases, but it has ,been practlially overruled by the 
majority of the Full Bench in 29 Mad. 126. In 
Allahabad the case In 22 All. iOO Is opposed to the 
power of revival, but see 9 All. 62. The Calcutta 
oases In 23 Chi. 983: 2 C. W. N, 280 (see also 1 C 
W. N. 48, 61) holding that no revival can take place' 
are opposed to the principle cf 29 Cal. 726. 

(Hi). A Prttidtnc^ Magietrate cau revive a com 
plaint dismissed by himself for, want of sanction 
(22 BOm. 711) or on the tiierlts (28 Cal. 211: Ibid 
662 : 7 C. IT. N.^ ^27:1 G. W. N. '49), and the cases 
In 4 G. IK. N. 26 and Ibid \6 to ^e contrary are 
practically overruled. . ^ 

(Iv). Revival,by anibihtt Presidency Magistrate. 
The case in 28 Cal. '211 dissenting from 24 Cal. 6^8 
is In favour of the power of the second Magistrate 
to revive (be case on the same facts. 

The differences between the views in the cobiKoting 
cases above noted are (a) that on the one baud it Is 
argued that provision having been made in seps. 436, 
437 for revivals and commitments, the Legislature In¬ 
tended that this procedure alone should be followed ; 
when on the other that these two sections are enabling 
sections, and do not aff'eot the Magistrate’s powers 
of revival, (b) There is a difference between die- 
missali of complaint under sec. 203, and dhobarges 


under sec. 253 where evidence has been recorded 
and a guasi-judgment passed, 

(To be continued.) > 

£. H. Monnibr. 


CURRENT INDIAN CASES. 

Mkobbai V. PooNOABAi, I. L. R. 32 Bom. 163, 
High Court rules—Prothonotdry’s decision not final. 

“ On the authorities however and under Rule No. 
80 (a 1) It seems to be the right of a party dis¬ 
satisfied with the Prothonotary’s decision to apply 
to the Judge to have the Inatter adjourned to him 
'ymd I take it that the Judge in chambers is bound 
to take up the matter and decide the matter for 
himself” (Per Davab, J.). 


Rancbod V. Manuohan Das, I. L. R. 32 Bom. 165. 
ConUact Act, tee. 73. 

"As sec. 73 imposes no exception on the ordinary 
law as to damages whatever the subject-matter of 
the yontract, it seems to me that in cases of breach 
of contract for sale of Immoveable property through 
inability on the vendor’s part to make a good title, 
the damages must be assessed In the usual way, 
unless it can be shown that the parties to the 
contract expressly or impliedly contracted that this 
should not render the vendor liable to damages. 
Eicb case should be dealt with on its own merits” 
(Per MacLbod, J.). 

Banao Beqam V. Mm Abed Ali, I. L. R. 33 Bom. 
172 Mahomeddn Laxo — Li^e intareit, • 

The creation of a life interest is allowed amongst 
the Shlas. ' * 

A definite interest like what is called In English 
Law a vested remainder may be created by a Maho- 
medau ‘and such an interept can be attached and 
sold. * » 

Jamsstji e. ]^ARr Dayal, I. L. R. 32 Bom, 181. 
Injunction. , 

Case where it was held that an injunction did not 
run with the land. 

Lakshmi Das Lalji, In te, I. L. R. 32 Bom. 184. 
Criminal Ptoeedure Code, sect. 196, 476 —Sanction. 

The case of Begu Sing v. Emperor, I. L R. 34 
Cal. 551, has been dissented from and it has been 
held that the word “Court” in sec. 476, Criminal 
Procedure Code, includes within its scope the other 
Courts to which snoh Court is subordinate,' referred 
to In sec. 195, 
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Anant ViSAyAK V . Nagappa, I. R, R. 32 Bom, 195. 
Civil Procedure Code, sec. 2S2, 

Sac. 232, c!. (t) tbe Civil Procedure Code is 
not applicable to an application by the .transferee 
of a decree where in the decree there were directions 
for payment of separate sums of money against 
separate persons. 


In re Gopal, I. L. R. 32 Bom. 20J. Sanction for 
prosecution— sec. 195, Qr. P. C- 

Where an applicatioit for sanction was dismissed 
for default tbe District Judge lias no jurisdiction to 
give sanction but an application should be made to 
the Sub-Judge for revision. 

- V* 

Nathabhai V . Bai Ugais, I. L. R. 32 Bom. 207. 
Transfer of Property Act, sel, 99. 

When any application is made‘for bringing the 
property to sale, that is the time to consider whether 
or not sec. 99 has any application, 

^ebietos. 

Tbe Indian Tbusts Act with a Commentary. • By 
Eyre B. Powell, M.A.,L.L. B., Bat-nt law and 
Onietnmenl Pleader, Madras lliqh Court. Second 
Edition. Puhtished by Srimvilsa Varadacfusti £ Co., 
Madras. 1908. 

This is a very handy and convenient edition of 
the Indian Triisfii' Act, The provisions of the 
Amending Act (III of 19C.8) have been embodied in 
the text. The Indian Trusts Act is after all the 
English Law of Trusts codified Jo suit the require¬ 
ments of India, Tbe Mahgraedan Law of Trust 
and Hindu law relating to private, religious 
or family trusts have been left out of its scope. The 
Act is also limited in its operation as it js not appli¬ 
cable to Bengal. It is in force, howevers in Assam 
which is within the jurisdiction of, tbe Calcutta High 
Court. The author gWes in the preface a short 
bistpry pf the law of truits, In annorating the sec¬ 
tions, tbe authorArot only notices all the important 
Indian decisions which have a bearing thereon but 
also explains' the general principles by reference to 
the leading English decisions and texl books on the 
subject. The author shows a thorough grasp of 
the subject. His annotations are both welt digested 
and methodical and should prove very useful both 
to the practising and the conveyancing lawyer. 

Diseases or Wobkmkn. By T. Luson, M. D., and 
R. Hyde, M. R. C. 8., with an intioduction by Ilis 
Uonow Judyt Rutgg, K. C. Lutterworth dc Co , Law 
Publishers, London. 1008. 

Id an IndustH^bountry like England, a work of 
thil kind Is bound to prove useful both to tbe Bar 


and 'the Bench. Although wqrkmen'a oempensatiou 
oa^es are almost unknown ^n India, yet there are 
many Inferesting chapters In this wor^ which both 
lawyers and laytnen in India will/nd it useful to 
read. Casqs* of* jJmsonflig by nickd carbonyl or 
oafbombisfiipbj^e /ay be unknowndn India but In¬ 
stances of poison/u^' of workmen th'rough lead, 
arsenic, phosphoruus, meroKry^ or nitrous fumes, 
though not oommoV, yet may not be altogether un- 
kiiopn. Should any workman get disabled by work¬ 
ing with such substances he can claim compensation 
from his employefs if ^hey neglect the ordinary 
precautions. tLu work is written in such a manner 
that even laymen can comprehend bow #uch cases 
of poisbning mjay arise, This work may also help 
them •to-avoid risks lucklelital to kuch industries. 

PnOlJATE AND ADMINISTnATlON AcT, By Alex, 
Kinney (Thacker, Spink d; Co. Price Rs, 3 8). 

I * 

We welcome a cheap and^neat case-noted edition of 
the above Act by Mr. Kinney, th| Deputy Adminis¬ 
trator General of Bengal. The author in his official 
•capacity has beeome thoroughly familiar with Ad- 
ministration.Praotice in India and this volume comes 
as a companion to .“Administration Praotfce in 
India” by the fame author. In tlfe introduction 
there is a uscfst summary o( the previous legis¬ 
lation and the various regulatioAs on the subject. 
I'lie Indian casta referred to are thoroughly up-to- 
date. We can recommend tbe book to all practi¬ 
tioners as a safe tmd reliable tioo? of reference on 
the Probate and Administration Act. 

Tbe Eastern Qenoal and Assam Tenancy 
(Amendment)'Act. Act No. ^1 of 1908*. Supplement 
to Rarapini’s I^ngal Tenancy Act wjth Notes and 
.rulings, etc. By Digamhur Chatwji, M. A., B. L., 
Vakil, High Cowl, Calcutta. Calcutta, S. K.Lahiri 
(fc Co., S-i, College Street. 1908. Price Rs. 2. 

We have great pleasure in welcoming this edition 
of the Amending Alt. EaqH amendment introduced 
by the Act Is expiaineiJ by extrtiot^ from the State¬ 
ment of Objects and Reasons and the Report of 
the Select Commlpteti, whfch we noticed in these 
columns some time ago. The author agrees with 
us that the Eastern BJhgfi'l and Assam Amending 
Act is in several respects an Imp'rovement upon the 
Bengal Amending^ Act, specially In regard to the 
provisions about agi'eemeuts and oohrpromiseB and 
the provision serving the operation of sec. 310A of 
of tbe Code ot Civil Procedure in rent execution 
cases. Notes of cases reported sincd the publication 
of the Ibird edition of Kamplui’s Bengal Tenancy 
Act which we recently reviewed have been embodied 
at tbe end of this work which brings the case-law on 
the Bengal Tenancy Act .up-to-date. The Index 
furnishes tbe key to the provisions of the Amending 
Act as also to the notes. 
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CALCUTTA HIGH COURT. 

Recent decisions not ^^t i^eported,, 
i 

(The Important oaeea to be (ally re ortod heroatter. 

Criminal Rkvisional Jorisdiction. Before Stephen 
and Holmwood, JJ. CrimVnal Revision No. 
633 OF 1908. KALI PRASAD SII^GH, Ist 
Party, Petitioner ti. KALI SINGH anl otrers, 
2Dd Party, Opposite Party, 16th June 1908. 

Colts tn a prociiedinff un/^er sec. H5, Cr. P. C.— 
Procedure in taxing costs. 

In this case a rule was granted to show cause why 
that part of an order of the Magistrate under sec. 
145, Cr. P. Ci, which referred to costs should not be 
set aside. It appears that at tlie conclusion of the 
hearing of a proceeding upder sec. 145, the Magis¬ 
trate said that the 2ud party would get his usual 
legal costs. Suii.sequently a list of uiosts was handed 
over to the Magistrate whicli he ordered to be re¬ 
duced by half. When,he mad^e this order the second 
party was not present neither had any notice been 
given to the second narty that suci* order would be 
made. 

Their Lordships obcerved*:— 

“In so doingjie (tlie .jMagistrafe) obvinuHly acted 
without jurisdlctio 1 , beciuse co-Js ongli? not to bo 
taxed witliout giving llio party who is to pay ttiein 
an opportunity of lieltig present at tiie taxation. 
We therefore leinlt tins case to the Magistrate in 
order that he may tax tiie C'Sts to be pcid afier the 
second party has had an opportunity of being present, 
and we consider that llie proper w.iy to tax these 
costs will be to act In accordance with tlie recognised 
rule on the subject." 

Baku Kshetrii Moh^in Sen for the Petitio.ier, 

Bahu Joy Copal Ghos^'a for tho Opposite Party, 

'' Kn’c mule ahsr'ltite. 


Civil ArrHLLATit JnmsDiftrioN ''Before Mitra ai.d 
Bell, JJ. Atceal fik'm Ai>pj*i,i,atr Dilorke No. 
2191 OF I'JOG. BHAGTU SINGil, Defeiid.ant 
No. 1, Appellant e. RAGHU NATH SAllAI 
SlNGII AND oniKRS, Plipntifl'H, Respondents. 
4th July 1908. 

ilcfmMiJon— Evidence — Estoppel. 

The appeal arose out of a suit for ejectment with 
mesne profits. The Defendant No. 1 had a lease 
of the land in suit from the Plaintids. Tlie lease 
was dated 2nd July 1896 and .was for a term of 
7 years from 1301 to 1310. On the expiration of 
the term of the lease the rialiitifls settled the land 
with Defendants Nos. 2 and 3, but there was a cri¬ 
minal proceeding between them and Defendant No. 


I, and the Criminal Court passed orders against 
them and they surrendered their lease. The Plain¬ 
tiffs thereupon themselves sought to recover posses- 
tion from Defendant No. I, but failed. Then they 
gave him a notice of ejectment and brought the 
present suit for ejectment. Their suit was dismiss¬ 
ed on the ground that he (Defendant No. I) was 
a non occupanev ralyat, and as such, could not be 
ejected on the ground of expiration of term of lease 
except under the provisions oi sec. 45, Bengal Ten¬ 
ancy Act, which the^Plaintiffs failed to comply with. 
The Plaintiffs appealed and urged that the land 
being tlieir jsraif, the provisions of Chap. VI of th^ 
BengaL Tenancy Act, do not. apply to the case. The 
y^efendaut No 1 did not admit that the land was 
the Plantiffa’ z‘rait within the meaning of seo. 116, 
Bengal Tenancy Act, end the first Court’s finding 
was that the PUintiffs failed to show that it was 
their z^rait, Tlie Appellate Court on the facts 
decreed the suit and appeal. One of the pieces of 
evidence on which that Court relied was an admis¬ 
sion made in a kahuhynt executed by the Defendants 
in favour of the Plaintiffs. 

Defendant No. 1 appealed to the High Court. 

II,el<i —No admission operates as an estoppel ex¬ 
cept under very peculiar circumstances. An admis¬ 
sion is evidence though it may or may not be a 
strong piece of evidence The question of proba¬ 
tive force is a question for the Court dealing with 
fa its. 

An admission in .a kahuliyxi as to the character of 
land is relov.rnt cviib'iice. 

Sker Bahadur Sihu \.‘M. II. Mackenzie (7 C. W. 
N. 400) distinguished. 

Masudan Singh v, G-jodar Nath Pandey (1 C. L 

J. 4.56) referred to. 

Bnbu Chandra Sekhar Piosad Singh for the Appel¬ 
lant. 

Bahu Joy Gopal Ghosh i for the Respondents. 

A. T. M,' , Appeal dismissed. 


Civil Appellate Juri.sdiction., Jlefore MitRA^and 
Bell, JJ. Appeal fru.\i Appelt,ate Dhobbe No. 
39 OF 1907. RAM KISHORK GIR and ano- 
iHEii, PKitifills, Appellants it. BABU SURAJ 
DEO PERSH.AD, Defendant, Respondent. 8th 
July 1908. 

Transfer of Property Act {IV of 1SS2}, sec. 90 — 
Moifgage hy Mttahhara father—No express covenant 
to piyif pi opes ty found insufficient—Decree against 
son, it can he made. 

Ou the 8th August 1893, the Defendant, Bahu 
Dasarathi 8ingh, executed a simple mortgage in favour 
of the Pliintifls which contained an unconditional 
promise to pay the amount covered by the bond 
with interest on the 30th Bhadra 1303, that is to 
say, the end of the fasli year which would correspond 
with 1896. A certain share of a zeralndarl was 
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hypothecated as collateral security. There was, how¬ 
ever, po express coveuaut by the mortgagor to pay to 
the mortgagees any amount that would not,be' cover¬ 
ed by the sale of the mortgaged property. The mort¬ 
gagees Instituted a suit on the mortgage on the 26th 
February 1899, that Is to say, within 6 years of 
the expiry of the stipulated period of payment. 
They made the mortgagor and his son parties to 
the suit. In it, they asked for a decree for sale of 
the mortgaged property and, if the sale proceeds 
of the mortgaged property were insufficient to cover 
the decretal amount, they asLed that other pro¬ 
perties of the mortgagor might be made liable. A 
decree was passed for ;)ale of the mortgaged pro¬ 
perty under sec. 88 of the Transfer of Property Act. 
The mortgaged property was sold and the sale pro¬ 
ceeds were insufficient to satisfy the entire mort¬ 
gage debt with interest and costs. Tlie mortgagees 
then applied for an order under‘sec. 90 of the 
Transfer of Property Act. The original mortgagor 
was then alive. They put in, in their petition, the 
names of both the mortgagor and his son, the De¬ 
fendant No. 2. Either during the pendency of the 
proceeding or shortly after the decision of the first 
Court the mortgagor died and the second Def^id- 
ant, his son, was the survivor under the Mitakshara 
law by which the parties were governed. 

The Subordinate Judge In whose Court the appli¬ 
cation under sec. 90 was presented came to the con¬ 
clusion that no decree under sec 90 of the Trans¬ 
fer of Property Act_ could be made, Inasmuch as 
there was no express covenant in the mortgage 
for the mortgagor to pay the balance of the mort¬ 
gage debt if the sale proceeds were insufficient to 
satisfy the mortgage debt. The application was ac¬ 
cordingly dismissed. The mortgagees appealed from 
the order ef the Subordinate Judge.* The District 
Judge upheld the decision of the Subordinate Judge. 
In appeal before the District Judge, *he .only person 
who was Respondent was the eon, the seconfl Defend¬ 
ant. ^ » 

A second appeal was preferred to the High Court. 

Zfr.’d—That It /vm not necessary that there 
should be an eiprees covenant to pay if the mort¬ 
gaged property was not sufficie/it to satisfy the 
mortgage debt. . • 

If a person promises to pay a certain sum of money 
with interest and hypothecates certain property as 
security without any covenant that he would be 
personally l|able or without stating any mode of 
payment indicated in the Transfer of Property Act 
as to sales of the mortgaged property, he is per¬ 
sonally liable and the rleht Is not barred by limi¬ 
tation, a decree under sec. 90 should be passed. 

Parbali Charan Roy v, Ooiinda OAtndra Kundu 
(4 C. L, J. 246) followed. 

But no deares' <§mt see. 90 could be passed against 
Dofsndant No. 2, but a decree should be passed 
s^Dit hioi for realisstloQ of the balance so far as 


‘ . t 

he Js In'possession of the assets left by his deceased 
father. ’ ’ , 

Anfiir Ckandrcf K mdu v. Sebah j^hand Chow- 
dhury (I. L .H, 34 0^. 6f2) applied. 

Bahu' KvlwaiM Sihay (for* Bahu •Jfoyfii Sarayan 
Sahay) for the Ap/allante. 

Bahu D&arha Nhh. Mira for tfhe Respoodent. 

, , Apptal allowed: 

A. T. M. Cau remanded. 


|loti.cc 

ReLATIWO TO'PLEADERSqiP AND ^UKHTEABSHIP 
* ■ Examii^tionb, 1909. 

Pleadersbip and Miikhlparsiiip candidates for 1909 
nro liereby informed that they will be examined in the 
Civil Procedure Code (Act XIV of 1882), and not from 
the New Civil ProceiAire Codb (Act V of 1908), which 
will come into force, from Jaiiwary 1909. (See Calcutta 
Gatette, Part I C., p. 238, dated ISth^Iiily 1808). 


* ^igh tovi Jlotire.^ 

After Rule 68, Ctifcpter HI, p. 92, of the High Court’s 
Ceneral Rules aii3 Circular ()rdcrR„CiviI,*i7U«-< the fol- 
luwiog, 

68A. 'J’lie recoftl.s of sirits deoided by officJrs vested 
with the powers of a Small Cajjstf Court Judge shall bo 
deposited 111 tlie Distrirt recori-nv'm *at head-quarter 
stations, and in the record-room of the Muiisifi at out¬ 
lying .Munsifis? until such timers'tliey are destroyed in 
accordaRcc with the rule.?’on the subject. 


a 

The further. Report of the Select Committee on the 
Bengal Local .Self-Government (Amendment) Bill as 
aiiipiidod by tlie Committee, was pwblislicd in the Cal¬ 
cutta Gazette, dated 22nd July Pd08, Part IV. 
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There Is ample authJ^tyVo^ ^jldlng {ORDINARY ORIGINAL CIVIL" 

that (the* enforcemeut of V the* ooatracjt * JURISDICTION.] 

cannot be asked for aftlrthe time fixed Rampini, C. J. 
has expired. Vide In re tChikka Putta Brett J 


(1), In re Maiha*Goundan ^2) and In re* 
Beitay (6), and the dioUim in Khoda 
Bukth V. Moti Lai Johori extending 
thJb doctrine to the recovery of t^o 
money has rey fullest gonourrehce. • 

It was pressed updh us by learned 
Counsel for the 'applicant's for revision 
that the extension of the Act by a noti¬ 
fication under sec. 5 dSes not extend 
the place of ^sldenco of the complainant 
which is fixed by the Statute within the 
Presidency towns and the limlt^s of a 
* Presidency town canned be extended by 
extending the Act. But It appears that 
this A^t hag*as a matter of fact been 
working In Bombay, iladras, Assam and 
elsewher^ throif^lvaut the districts for 
many years* without otjeltion and how¬ 
ever sound t&ib* technical objectfbn ma^ 
be as a question of drafting It is too 
late to ‘raise it now. 'fhe doeftrine of 
factum valet appears to apply and the 
ordinary rules for,the interpretation of 
Statutes also seem to favour, th^ conten¬ 
tion that the. extension of the Adt ex- 
Jtends all its iucIcTfvots; ev6n though in 

terms the* extension of the residence of 
» » 
complainants is inrposslUe.^ * 

But for the teasons I have already 

« % • 

given I atu jof .opinion that these rules 
should be made absolute and further 
proceedings dropped. 

B. C. Rule made absolute. • 

• 

(1) Weir’s Rep. 470 (1834).’ 

(2) Weir's Rop. 471 (1884). 

(3) n C. W. N. 247 (1906). 

(0) Weir's Rep. 473 (1884). 


WOODBOFFE, J. 

1908. In the mjitter of PuBtiA 
Heard, Chandra Ddtt, an 

12, June. articled clejk. 
Judgment, 

18, June, 

Attorneyahip examination—Board of Exa¬ 
miners, discretion of—Mandamus—Jurisdic¬ 
tion of the Court to interferS—Letters Patent, 
1805, cIs. 9 iC' 10 — Specific Relief Act {I of 
1877), sec. JJ)—Rules of the High Court, 
Nos. Ill to 118 and ISS. 

Serablff, the Court has no jurMiction 
to interfere with the discretion of the 
Bpaid of E.raminers and 'cannot, where 
(hete is a discretion imposed on any body, 
issue a writ of mandamus to compel i^t 
I'o^y to exercise that discretion in any 
particular xeay, but can only compel the 
f "’J cue of that discretipn in a manner 
fair, candid and xAnj^efudited and not 
arbitrary, capxicious or biased, much leu- 
warped by resentment oy personal dislike. 

Per Woodroffe, i.—The Court cannot 
dispense with the production of tKe certi- 
ficate mentioned in Rxde No. 116 of tie 
Original Side of the High Court, • 

The Court xoill nt^t ittterfere with the 
j;onscientious exetche by the examiners of 
'the discretion tchich the Court has confided 
in them. 

Hearing of rule nisi. 

The applicant, Puma Chandra Dutt, 
was one of the candidates at the final 
examination held under the Rules of the 
Original Side of the High Court for the 
admission of attorneys, held in the month 
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In THB MATTBR OF POBNA ChANORA DuXT. 

< 

of February 1908. Out of the six 
papers that are set ou she different groups* 
of subjeotSi the applicant passed in five, 
but failed to pass in the paper set on 
Equity for 20 marks. On the 20th March 
1908, he applied to the Board of Exami¬ 
ners for the rd-examlnation of his answer 
paper In Equity and allot him the 20 
marks that he wanted tv entitle him to 
a psMS-certifloate but the Board Abused 
to do so. Thereupon, an application was 
made for, and, on ^the 21st May 1908, a 
rule obtained J^ftom his Lordship Wood- 
roffe, J.) calling upon “the examiners 
actually present at and conducting tb3 
hnal examination of Articled Clerks lor 
admission as attorneys held in the month 

of February 1908 .to show 

cause why they should not produce the 
question papers in Equity set at the final 
examination aforesaid as well as the 
anrwer of the said Puma Chandra Dutt 
thereto for the Inspection of this Court 
and why this Court should not look 
over the answer of the said Furna 
Chandra Dutt to queotion No. 4 in the 
said question paper and why, if this 
Court should be *'of <.opinton that the 
said answer is eorre/^t and according 
to law ."this Court should not give the 
said PuVna Chandra Dutt or direct the 
"said' examiners to give the said Puma 
Chandra Dutt ■ projper marks therefor 
and why this Court ehould not direct 
the said examiners to strike out the' 
questions Noe. 1 and 6 in the said 
question paper and to award the marks 
reserved therefor to the said Puma 
Chandra Dutt or to distribute the said 
marks over the other questions in the 
said question paper as to this Court may 
^liem fit and proper and thus proportion¬ 


ately ^misa tW marks already^swarded 
to t^e said /urna Chkndra Du^t and 
why, in thepewent of this Court being 
of o|iinioD, li^ examining the answer of 
, the said Puma Chandra Dutt or ou the 
marks for the'said questions Nos. 1 aud 
6 ^ing^ Awarded Co the said Puma 
Chandra Dutt or distributed as her#In- 

s 

befone mentioned, t)sat th^ said Puma 
Chandra Dutt haw passed in Equity, this 
Court should’ not^'dlrCbt the said exami¬ 
ners to certify that the said Puma 
Chandra Dutt (b&R duly passed the final 
examination.” 

The rule came on for hearing before 
his Lordshfp Woodroffe, J,, on the 1st 
June 1*908, who^deliver^d the following ‘ 
judgment, bolding that he bad 'no juris¬ 
diction to bear the rule sitting by himself 
In the’exercise of the Ordinary Original 
Civil Jurisdiction of the>Court only :— 

WooDROFFF, J.—I doubt w<iclWer sitting here 
as a single Judge 'on the Original Side, I have 
ji,’,risdiction to entertain an application of this 
nature. It is said I have and that the case 
comes Within Rule No. 182 but I do'not think 
that is the^ proper construction of that ru e. 
It is contended on behalf of the applioant th' f t 
the meaning of tliat rule is that any application 
not expreA-tly provided for by the other rules 
m.ay be made under it. Tins application is not 
one specifieally providr^l fc».' by the rules as is the- 
rase of the certificate referred to in Rule No. 
117, as regards wh|fh, Rule No. 118 admits of a 
petition to the*Cluef Ju.stice. In my opinion, 
the meaning oP Rule No. FJ2 is nqt that con¬ 
tended for but it is that, if kny application bay 
be made under the rules, but these rules do not 
provide specificalljf as to the Coart or Judge to 
^-lioln such application may made, then the 
application may be made to'the Judge or Senior 
Judge exercising the Ordinary Original Civil 
Jurisdiction of this Court. 

1 desire to say nothing at the present moment 
as to the merits oi the rule which hoe not yet 
been heard before me or as to whether the 
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Court I y jurisdiction. . I ■hiu’tt, if this Court 
has jurisdiction, that juris^^ti^ ou^t to b« 
snreiss^ hf the whole Coi^fc of by a bench 
appointed by the^ Chief .Tueficti to represent the 
full Court atid not by a singh/ Judge ex^hrcising 
the Ordioary Origjual Civil Jurisdiction of the 
Court only. It seems. further desirable that 
the matter should be ^eard hf that. Court. It 
is a matter of some novelty wd one of impor- 
tJUce. The course, therefore, I propose to take 
is to refer t^is appl^tion to the ChiebJustice 
for his orders with refersuce thereto, and* if 
necessary, after Bpeakin|isto hipi, I will mention 
the matter again in Court. 

Under the dlreotloq* of bis Lordship 
the Chief J uetioe * tjie rule came on for 
bearing on the 12tb June 1908 before 
a Special Benob, cooBtltuled for the 
purpose, ooDsistlng of Rampini, C. J. 
(Acting) and Brstt and Woodroffe, JJ. 

Mr.* Barely Norton (witlT him Mr. B. 
Chakravarti) for applicant 'referred 
to Rules Nos. to 118 of the Original 
Side Rulos'of'the Hl|h'Court and sub¬ 
mitted that tinder Rule No. 136 of the 
said rules, the Court had ample juris- 

diction* to deal irith this'matter,* 

• 

iff, * Chakravarti followet^ on behalf 
of the applicant en the point of juris¬ 
diction and Bubmittfid that the Court 

a 

had an inherent jurisdiction similar to 

» 8 

those under^tbe •English ^Solicitors Act 

(40 and 4Xyiot., Cb. 25) und^r ols. 9 and 

10 of the Chartel. * , 

» 

A({w>cat 0 - 6 encral (Mr. S. P, Sinha^ 
with Mr. ff. N^. Moriton) appeared for ; 
the Board of Examiners and submitted 

« s 

that unless Rule No. 116 was abrogated, 

I 

the Court batTno power to allow anybody 
to be enrolled as an attorney of this 
Court without a oertl&eaU from the exa- 
mlnsn that he bad satiffaotorily passed 
the final examination. He olted, In tie 


lYBBtCLV NOTBS. 

matter Rwirm Narain Roy (1) 'and i^e 
unreported oases of, In the matUr of 
Kriata Kiaaore De ^), In the matter of 
William Thomaa Graham (3). 

He further submHted that where, there 
was a discretion to be exercised <by any 
body under proper autfiprity, the Court 
will not, by a mandamue, say in which 
way that disoretlon was to be ex^roieed. 

Pide^ John Shortt on Mandamus an4 
Prohibition (1887 edition), p. 260. R. ▼. 
Archhiahop of Canterbury (i) (per Lord 
Ellenborougb, p. 1J9), The Quean, on 
the relation of R. J. Andrewa t. Col¬ 
lins (5). 

a 

, He pointed out the difference that 
existed between ministerial duties and 
(^ua$f-juriiicial duties. In the former 
case, the Court may interfere but oot in 
the latter. Rex v. Justices of Kingjston 
Ex parte Davey(&). 

If, for instance, the marks were wrong¬ 
ly added up, or if the examiners bad 
refused to examlne*{the paper at all, tl^e 
Court ^migbt have issued [a mandamus, 

but not In a case of consslentiout exer- 

• • 

else of the discretion given to them. 

Mr. Chakravarti in, reply. The Court 
would DO dou'bt ^ordinarily insist on a 
certificate being produced before enrol¬ 
ment, but* that did not prevent thd 
Court from saying that the examiffation 
was Infruotuous and the. applicant ought 
to be re-examined.* This was hi tha 

(IJ I. L. R. 28 Cal. 479 (19tl). 

(2) Uureported. Heard before Haeleac, 
C. J. and Maephereon aid Hill, 
JJ., on tbe 30tb JfmuAiy 1900. 

(5) Uureported. Heard before Coud), 
C. J., on the 9th September 1670. 

(4) 15 East lir (1812). 

(6) L.R.2Q.B.D. aOiWTS). 

(«) 86 L. T. R. 619 (1901). 
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nature of the Court’s control over Its 
officers. He cited, Ex parte Stewart (7). 

Cur, adv, vult. 

The Judgment op the Court was as 
follows:— 

Raupini, C. J.—This Is a rule on 
the ezaminers Appointed to conduct the 
examination ^or the admission of attor¬ 
neys, to‘show cause why the Petitioner, 
Purna Chandra Dutt, a candlate av'the 
last examination, should nob be granted 
a certificate that he has duly passed the 
final examinatloq. This Bench has been 
constituted under Rule 132 of the Rules 
of the Original Side. 

Mr. Norton for the Petitioner ha's 

argued that we have powers of supervision 

« 

over the examination for attorneys under 
secs. 9 and 10 of the Letters Patent of 
1866 j that we have Inherent powers 
corresponding to those conferred by the 
English Solicitors Act (40 and 41 Vic¬ 
toria, Cb.< 25) to revise the proceedings 
of the examiners appointed by the Chief 
Justice of this Court for the examina¬ 
tion of candidates for admission as attor¬ 
neys; that in this particular case, we 
ought to exercise '-these j)ower8, as the 
questions 1 and 6 of the Equity paper 
set at the last examination were Im- 
prQ{)er, a*nd that we should, therefore, 
cither alter the marks awarded to the 
Petitioner by tha Examiner in Equity or 
direct the Examiners to. examine the can¬ 
didate again in the subject of Equity. 

The Advocate-General for the Examiners 
oontends that we have no such powers. 
He cites Rule 116 of the Rules of the 
Original Side of the Court, and urges 
that unless the Petitioner produces a 

i!) 7 Ex. 202 (in'2} 


(You XIL 

« 

certificate grartei( by the ExamineH^ under 
that ru.lp,» we cw nob" direct that he be 
enrolled as a-j attorney. He "further 
urges that Rv/i^l32, in accordance with 
which'this Benph is constituted, does nob 
enable us to deal with any application 
not provided for, but only with such 
appIjdatioD8''s^8 are provided for In the 
rules. He does not contend that, If tlfe 
examlwers appointed l^y the Qhlef Justice 
of this Court discharge their duties in 
an arbitrary, bnreaVina'ble or Improper 
manner, there is no remedy, but that 
the proper courstf, to adopt is to apply 
under sec. 45 of tha Specific Relief Act, 
which corresponds to the former provl. 
sions for the issue of a mandamus, and 
which procedure hfs not bpen followed in 
this case. has further called' atten¬ 
tion to certafh passages in ShTjrtt oft Man¬ 
damus Knd, Prohibition, according po 
which a writ of this nabure should not, 
where there Is ■ a‘discretion ‘imposed in 
any bodr, be issued to osmpel that body 
to exercise that discretion In "any parti¬ 
cular w»y, but'only to compel the exer¬ 
cise of that discretion " in a manner fair, 

r •» * 

candid and unprejudiced ” and not “arbi¬ 
trary, capricious or biased, much less 
warped by resentment or^ personal dis¬ 
like.” The learned Advocate General has 
also cited to ds previous a^JpHoatlons to 
this Court,! madq by sandidates for the 
examination, notably the • application of 
William Thomas Gfah^'m* In ■ 1870 on 
which Chief Justice Couch records as 
follows;—“ The Chief Justice oaunot dis- 
penao with the compliance ^by Mr. Gra¬ 
ham with the rule of Court, which re¬ 
quires that uo person shall be admitted 

* Ilcaid biefoie Couch, C. J., order, dated Oth 
September 1870. ‘ 
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SB an RttorDeyi exsepb upon production 

a oertifidatcitN cxaeijners,” and the 
Application of R^lstw Kilhort Dey* In 
1900, |o whloh*tKe present Chief Justice 
declined to Interfere. 

I am inclined to agree with the learn¬ 
ed Advooate-Qen^ral In his view as to 
qur powers*and du^idb fn coEtpectlpn with 
this matter. But it is, I ^think, un- 
neqpssary /o^express'any definite opinion 
on this point.* I am convinced that, on 
the merits,•*the Fetitiouer’s case is not 
one of hardship, that the Examiners have 
not treated hint unfairly, that, as a fact, 
he has not oome up to the standard re¬ 
quired by the Examiners, or to* that 
attained by the othe*r candluates for'exa- 
minatlqn to ^hom the Examiners have 
granted certificate q£i passing. 

I^\vould, therefore, discharge this rule 
with coats. ^ 

Brei1',J. —I agree. • 

• * * # 

Woodroffb, J.—The Court cannot, by 
reason of Rule 116 of the Ociginal Side 
Rules, dispense rjith the production of the 
' certificate therein mentIcJned. No appeal 
Is given by those mice from the refusal 
of the examiners to grant such a certi¬ 
ficate as in tlfe case of .tfie certificate as 
to character referred to in Rule 117, 
against which*an appeal is given by the 
following Rule. Thp ordinary remedy 
of a person who,has failed at one exa¬ 
mination, is i;p go yp for another. The 
dourt ha& thus delegated to the Board of 
Examiners a descretlon without making 
' any such express reservation as was 
made«by sec. 9 of the Engllsh-Solicltors 
Act (40 and 41 Viet., Ch. 26) which pro- 

* Heard and decided before Maclcau, C. J. 
and Maephereon and Hill, JJ., ou ilio 30tli 
January .1000. * 


vldes that any person who has been re¬ 
fused a certificate may object to such 
refusal on account of the nature and 
difficulty of the questions or any other 
ground. The result of the provisions, 
therefore, which govern this Court is that 
it will not Interfere with the conscien¬ 
tious exercise by * the Examiners of the 
discretion which the Court has confided 
in thsm. It does not,' however, follow 
that the Court has no control over those 
whom It has appointed to test the quali¬ 
fications of others who seek to become 
its officers. Th^ Court can compel the 
examiners, as any other body subject to 
its jurisdiction, to do Its duty. That 
duty is to exercise the discretion given 
and to exercise it consolentlously. If, 
therefore, there is a refusal to exercise 
that discretion, the Court will direct 
them to do so. Or, agalu, if the discre¬ 
tion is not exercised honestly and con¬ 
scientiously, the Court will interfere. It 
is not necessary to consider this ques¬ 
tion further as the present case is not 

of either of these kinds. It would be 

• » 

enough to say that there having been, In 
this case, a conscientious exercise'of discre¬ 
tion, the*Coutt will not enquire into the 
grounds on w^lch lb is based. Further, 
even If a case for interference Is made 
out, the Court will not dirvoC the Exa-* 
miners to exercise their disoretton in a 
particular way.* It will nob say to them 
(to use the language of one of the oases 
cited) "approve what we approve and 
say what we say.” The Court will not 
assume their functions but direct their 
exercise. I think it, however, dealrablo 
to deal with the case on the facts, be¬ 
cause, the chargee made against the fair¬ 
ness of the examination have not been 
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made out and the application, even* if 
luttainable in law, fails in my opinion 
on those faots. The questions which have 
been objected to are Nos. 1, 4 and 6 
in the Equity paper. The petition sub¬ 
mits that the first question " is so vaguely 
and loosely worded as to make it diffi¬ 
cult for the candidates to understand 
what is wanted by the Examiner.” As 
a matter of fact, the Petitioner d'nder- 
stood the question well enough to secure 
18 marks out of 20. He next alleges 
that the Examiners awarded <hlm no marks 
for question 4, tboughr the answer was 
correct. As a matter of fact, he did ob¬ 
tain marks, but not as much as he thinks 
he ought to have got, because his answer 
was incomplete. The answer gave a, 
special exception enacted by the Settled 
Land Acte, which have not been extend¬ 
ed to this country, where the old rule 
of Chancery is still in force that the 
equitable tdoant for life is not entitled 
to the custody Of the title-deeds. It 
was subsequently suggested that this 
question was not sufficiently, explicit to 
be understood. It was, howbv&r, under¬ 
stood by 4 out of the 7 candidates, three 
of whom obtained full marki toi it and 
the fourth secured 15 nx.arks Out of 20. 
Lastly, the sixth question is complained 
of -as being "unreasonably difficult and 
unfair.” ' It is the fact that none of the 
candidates answered it.' Th.e first por¬ 
tion of this question might, I think, have 
been answered from the recognised text- . 
books. It may be that the second por¬ 
tion'sets a somewhat high standard, bat 
that Is a matter for the Examiner, and 
what we should have to look at, if we were 
to go into the question at all, is the 
papet.aa | whole and to see whether the 


oandidateb had a ftiir (Opportunity of^ 
showing their ^uilifi^atwhs. Further, it 
is to be noted that tbf Petitioner wbt^j 
failed to secure marl^s'for the second 
and third questions iigalnst which no 
exception is taken. ,Had these been 
answered, the point now before us would 
not have arisen, as tho applicant would 
then have qualified in the Equity paper) 
Lastly, I may* poinl out that the me 
oV the applicant is not otherwise meri¬ 
torious, for it appears that "he secured 
pass marks only in two of the subjects 
and only 6 and 5 marks respectively 
more than pass marks in two of the o^her 
subjects. 

I tbiok, therefore, a certificate was 
rightly refused. The appPcatlon fails on 
all grounds and I, therefore, agree that 
the rule should be discharged with oorts. 

Mr. J. C. Dviit, Attorney for the Appli¬ 
cant. . * 

Mam, 0. C. Chunder<k Co., Attorneys 
for £he Board of Examiner^. " 

P. R. C. jRule discharged tsith eosfs, 

< 

[CIVIL AFPELLAXE JOBISDICTION ] 

' Letters Patent Apfeal 
No.*6,6 OP. 1907. 

Rajerdra KrSBdRE 
Ramfini, G. J, Ad^ikarv and otl^trs, 
Mitra, j. Dffendaats, Appellanfii, 
1907. 

18, July. Chandra {Tath Dott^ 
Plaintiff, Ree^bdeht. 

Occupancy-holding — Transferahility— Usage 
—Qrowing usage not su^ent—Vmfruc- 
tuafy mdngage bf tenant— SuhssqUfne^'dm- 
(/uishmetU to landlord—Right of UuiUord to 
re-enter—Mortgage or out-and-out sale. 

In 1894 OR ocevpanoff raifeU 
a nsufruetuary mortgage of (Ae Itolding, 
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put the ^ori\dg«i Cn potHstion, and dra ^Chovdhury, Offioiatiog Subordinata 


though it teat arrungea that the tenant 
VKtuld^ continue pay rent to the land¬ 
lord, the tenantfjleft the village and aban¬ 
doned all connection with the land. In 
*> 

1901, the tenant,executed a deed of relin- 
quiehmeni in /a^oitr of thf landlord and 
eurrendered the land to him, and i( did 

■U 

n(]t appeqjr that he paid ^ny rent lince. 
Brett, J held, on second appeal, u;>on 
a coneiderdtion of the terms of the mort¬ 
gage-bond and the eircumstancu connected 
with the tran»Uetion, that although the 
document purported to be a usufructuary 
mortgage for sixty years, the transaction 
was really an outand-out sale and the 

I 

deed ytas drawn up in that form in order 
to evade the provisions of law against the 
transfer of occupancy-holdings, 

Held hyJR»iiriKi,.C. j'. and Mitra' J.— 
That ‘apart from such con si delations, the 
moment the deed of relinquishment was 
executed by the tenant,' the landlord be- 


Judge, 3rd^Court of Zillah Mynaeoslugb, 
dated the 6th of October 1904, effirm- 
iug that of Babu Satish Chandra Baoerjee, 
Munsif of Eiahoregunj, 3rd Court, dated 
the 18 th of September .1903, 

The facts of the case materiid to ihia 
report will appear from the judgment 
of • 

Brett, J.— -The present appeal arisee 
out of a suit brought by the Plidntiff- 
Appellant to recover khas possession with 
mesne profits of a holding of 4 bighae 
18 cottahs odd which was originally in 
possession of one Manullah Sheik as a 
tenant under him. On the lOth Stavan 
1301, Manullah executed a document 
which is described as a mortgage bond 
In favour of Defendant No. 1 hypothe¬ 
cating the whole of the holding as 
security for a loan of Ri. 180 and 
it was provided that the hdldlng should 
remain In possession of Rajendra Eisbore 


catne entitled to re enter. 

A growing usage of transferability of 
occupancy-holdings iJ of no efect against 
the landlord. The usage, to be efective, 
must have already grown up. 

Ambika Chub»i Chakravarti v. Dta 
Gasi (l), Ka3ik»Lall Ddtt v. Bided 

Mdkbi Dasi (2) reliod on, 

• » • 

This was an ’appeal under sec. 15 of 
the Let(prsTaten?, preferred on the 3rd 
of May 1907, against the decree of the 
Hon’ble Mr. Justice Brett, dated the 5tb 
of ^ril 1907, passed In Secopd Appeal 
^No. 171 of 1905 which had been pre¬ 
ferred on the Slsi of January 1905, 
against the decree of Babu Puma Chan- 


Adhicary for 60 years during which time 
he was to enjoy, the profits and credit 
Rs. 3 yeatly on account of principal and 
Interest in order to clear off’the mort¬ 
gage ^elit. tn the same document there 
is a prDvisioi) that Interest is to be paid 
at, the rate of 1 per cent, per mensem 
and that the whole rentjof'the holding 
<8 to be paid by the tenant Sheik 
Manullah. , 

The case for the Plaintiff was that 
after the execution of this document, 
Manullah removed to' a different village 
dismantling and carrying away his huts 
with him and leaving the entire posset- 
slon of the land of the holding to Rajendra 
Eishore Adhicary. His oase further was 


. (1) 10 C. V. N. 497 (1906). tIJBre was no custom la that locality 

( 2 ) 10 C. W. N. 719 (1906). by which jotes with rights of occupancy 
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vere transferable and that as this mort¬ 
gage by the tenant Manunab,.to Defend¬ 
ant No. 1 was a transfer, therefore, It 
conferred no right on the tranfiferee and 
that the Plaintiff was entitled to enter 
into khat possessioD of the holding. 

Furthermore, it was alleged that on 
the 13th Eartlk 1308, Manullah executed 
in favour of the Plaintiff a deed of 
relinquishment of the holding. On these 
grounds the Plaintiff claimed to be en¬ 
titled to khas possession ot the bolding 
with mesne prohts amounting to Rs. C3. 

The defence set up was that the docu¬ 
ment executed by Manullah in favour 
of Rajendra Kishore Adbicary was a 
valid deed of mortgage and that there 
was a custom of executing such mort¬ 
gage-deeds of jote lands in that locality. 

Both the lower Courts have found 
that the right of the Plaintiff to the 
jote in question has been proved, and his 
tnaliki right is declared ; but in each case 
they have disallowed his prayer for khas 

The Plaintiff has appealed. 

In support of the appeal it has been 
argued that the transaction of the* 10th 
Sravan 1301 w^s not a bond 'fide usu¬ 
fructuary mortgage of the holding btit 
that it was an out-and-out sale of the 
holding which was disguised under the 
form of a mortgage In order tb void the 
provisions of the law ; and In support of 
this contention it has been pointed out 
that though the jote comprised 4 kauls 
18 gds. odd of land, yet the profit which 
Rajendra Kishore Adbicary was to credit 
every year on account of principal and 
interest was of Rs. 3 only, 

It is argued that It is ridiculous to 
suppose Hkt from the holding compris¬ 


ing of 4 kania.. 1'8 ffuJ ^s odd of land 
he would .realise only /luoh a small rate 
of profit; and furtherqio're that iRs. "3 
per annum multiplied iby 60, that is, 
the number of years fqjr which the usu¬ 
fructuary mortgage was granted, would 
just amount.to Rs. 780 which Is the 
principal aipount only of debt; so that 
after the termination of 60 years the 
teuant would be in the position of having 
to pay off the interest on the ’ mortgage- 
debt which would then amount to some¬ 
thing between Rs. 600 'tfo TOP. it is 
contended that no one in 'his senoes 
would agree to such an arrangement by 
way of mortgage. 

Furthermore, it is provided that the 
tenant is to pay thft rent of Rs. 4-8 
during the whole of the 60 years while 
the mortgagee remain in possession and 
appropriates the profits, that !j to say, 
under the terms of this document, the 
tenant agrees, d^iring the 60 years, to 
pay the amount of Rs. 270 as rent, 
while receiving no profits whatev.er from 
the holding which wHl remain in posses¬ 
sion of the usufructuary mortgagee. It 
is argued that bn the face of It this Is 
merely a sham mortgage and that In-fact 
the transaction was an outiAndtiut sale, 
and the fact that the tenant afterwards 
left the village carryiug.p&j with him his 
huts and leaving the sq-oalled mprtgagee 
lu absolute possession of the property. 
Indicates that after the sale, the tenant 
abandoned all Interest in the holding. 

On behalf of the Respondents, if'has 
been argued that there is nothing In law 
to prevent a person from executing a 
usufructuary mortgage-deed and alienat¬ 
ing landed property for a period'of 60 
years, that the document in the present 
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case V^ust be luterpr|fced* according 'to 
its terms and that It is* ncjt o*pey to the 
PlalntilF to argue that this documaut,’ 
which oil ^tbo face o^* lo purports to be 
a mortgage-deed was la fact a deed of 
sale. So far as the fir^t point is ooh- 
oerned, it may possibly be ,open to a 
person to create a usufruotuary mottgage^ 
t'or so long a term as 60 years, butt the 
question we have*tCiconsider in this ease 
is not whether under* the law a person 
could create subti a mortgage, but 
whether the terms of this document Indl- 
cate that it wsji in fact a mortgage and 
not a deed^f sale.* 

The contention that itja not open to 
the PlaintiflF to argue that the document 
is a de,ed of sfiSe and • operates as snob, 
does not appear to mo tt)”be sound, for 
the case ^f the Plaintifi is ^ that his 
fbuant at the lutftigatlon *of liijendm 
Kishors Adhlca?y, Defendant* No. 1, in 
order to defeat his rights as landlord, 
and contrary *to the* provisions of Jaw 
and the conditions undqr which he held 
the hblding, sold it to Rajendra KIshore, 
the transaction, in order 9o defeat the 
purposes of the law, being represented 
as a mortgeige. It’is cortaijily open to 

the landlord,* in a case like this, where he 

» » 

alleges that his rights hav^ been infring¬ 
ed to coqtend, as he does qontend, that 
the transaction * was ifot,‘a’mortgage at 
all, but was in f§ot pn outvand-out sale. 

The lower Cfturts do not appear to* 
have taken tl>is question Into considera¬ 
tion, but to have oonlined their atten 
tioii to the Aetermiuation of the point 

whetbei* the dooument, as /:reatiDg the 

• 

mortgage, was a valid dooument and 
operative to defeat the rights of the 
landlord by reason of i£e fact that there 


was a ou&tcm of granting such mort¬ 
gages ill the locality. The dooument in 
question was, however, before both the 
Judges of the lower Courts, and It was 
for them, on a oorslderatlon of Its terms, 
10 determine whether It was, an it was 
described, a mortgage or whether in fact 
it was an out-and-out sale., I have given 
my best consideration to the terms of 
tbp documen'l and to the olroametances 
ootjfnected with the transaotlon, and it 
seems to me impossible to hold that 
the transaction waj anything else but 
an out and out sale and that the deed 
was drawn up in the form of a mortgage- 
* boud at the iusiance of Rajendra KUbore 
Atihicary, iu order to defeat the provi¬ 
sions 0 ^ the law. I think that on that 
ground the Plaintiff was entitled to a 
decree, as it was apparently admitted 

• 

that there was no custom In the locality 
by which holdings with occupancy rights 

were transferable. 

$ 

As regards the question to which the 
i wer Courts have directed their atten¬ 
tion, namely, whether it has been proved 
that there was a custom of executing 
usufructuary mortgages similar to the 
present in the locality, I think that the 
findings of both the Courts ase insuffi¬ 
cient to Support the exiatenae of any 
such custom ; for what both the ^Jourts 
have found ia that a usage for executing 
usufructuary mortgages of jofe lands f<ft 
a period of 8 or 9 years has been grow¬ 
ing up In the locality. This is entirely 
different from a mortgage of the present 
description where the tenant parts with 
his profits and interest and possession 
in the holding for a period of 60 years. 
1 think therefore that even on the find¬ 
ings of the two lower Courts it Is im- 

111 
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possible to bold that tbc^ Defendants 
hsve made out that there was the oustom 
In the locality by ^hloh usufructuary 
mortgages of oooupanoy-holdlng similar 
to that in the present f,uit, were executed 
by tenai\tB. 

The learned Takii for the Respondents 
bas made s good deal of the fact that 
the Court of first Instance has held that 
the deed of relinquishment which was 
eteouted by the tenant, Manuilab, in 
farour of the Piaintifif was a collusive 
document. It'may be possible that the 
Plaintiff in order'to avoid litigation may 
have induced the tenant to execute this 
document in bis favour, but whether the 
relinquishment was collusive or not as 
between the landlord and tenant, it 
would certainly be binding on the 
tenant. The lower Courts may be right 
In the view which tbey have taken that 
such a relinquishment would not be 
binding on the mortgagee if made with¬ 
out his knowledge or consent; but in 
the present case tjhls question does not 
appear to me tu arise as in my opinion 
tl\e findings of the lower Courts are 
Insufficient to prov^ that there is the 
oustom in the locality b> which usu¬ 
fructuary mortgagvs similar to that in 
the preseat case are executed by tenants 
of holdings in which they have the 
rights of occupancy. 

Furthermore, it appears to me that 
on the facts, which do not seem to have 
been disputed, the Plaintiff bad a suffi¬ 
cient case that after the transfer of the 
holding by Manullah to Defendant No. 1, 
Manullah abandoned the holding. As 
already noticed he is said to have re¬ 
moved hie bonso and property from the 
bolding and to have made over the 


endre holding \ > Rajendra rishore 
Adbloary.'^ o •> 

It bas, however, further been contend¬ 
ed on behalf of 'the Appellant iihat even 
if this deed bet taken to be a valid 
usufructuary mortgage still, under the 
ciroumstanoes Htader which it was exe- 
uuted'and takitig Into account the sub¬ 
sequent conduct of the parties. It must 
be regarded as an alijntftion which would 
entitle the landlord, the Plaintiff, to take 
khaa possession; and in support of this 
view the case of £ri$hna Chandra Dutta 
Chowdhurp V. KMran tBajania (3) and 
the case of Baaik LaU Dutt* v. Bidhu 
Mukhi Daai (2) have been relied upon. 
In my opinion the contention is a sound 
one. In this case,' the tenant was ad¬ 
mittedly the tenant of a non-transferable 
holding, and if the deed be' taken to 
be a valid mortgage>deed, he executed 
a usufructoary mortgage* of his holding, 
placed the mortgagee in possession, 
abandoned the hddlng, and left the 
village. Such conduct has been held in 
the two cases relied om.to be sufficient 
to entitle the* landlord to treat the mort¬ 
gagee as a trespasser > and to ask for 
bis ejectment. - The learned vakil for the 
Respondent, when coufronbei:/ with these 
two oases to wbicb reference has been 
made, has argued that in the present 
case there has,>bken no abandonment 
of the holding,, because, voider the terms 
lOf the document, the tenant' agreed to 
pay the rent - and it was stipulated thta 
when the whole amount of the mortgage- 
debt was paid off, be w6u1d be entitled 
to recover possession. So far as the pay¬ 
ment of annual rent is concerned, there 

(2) 10 C. v;. N. 719(1906). 

(3) 10 C. W. N. 499 .(1903). 
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is DO ^ndiug tbaV *th(\ treat bae^ in fact, 
bew^ paid by Che tenant sinocv tbJ exeou*. 
tion of tjie deed and*it seems to me 
Impowible * to believe that'such A condi¬ 
tion ooold not have been carried cut 
under tbe terms df tUe traosaoiion it 

e 

was provided tb&t tbe wbdle of the 
^irofits of the bolding were to go to the 
mortgagee. It can hardly.be so^gested 
that a stipulation of <thls sort by wh'ich 
the tenant admiti.#d bh liability to pay 
the rent while deriving no benefit out of 
the bolding, iTmount^d to tbe retention 
of such an interest In the holding as 
would show that he had no intention 
to abandon It. * 

Tbe other swggeatir^ that under ibe 
terms of tbe deed, the tet^t is entitled 
to recover, ^jossesslon after paymeir, of 
the mortgage-debt,^seems eq^all^ illusory, 
for, as already*ppinted out, at tbe end 
of 60 yeail, the tenant would have under 
tbe terms 6f •this document a debt of 
between fls. 600 to 700 to discharge 
and the likelihood of hfs reoovsrlng pos- 
session of tbe holding wou^l appear to 
be so remote a^ hardly to deserve con¬ 
sideration. In my> opinion^ tbe view 
taken by t^e lower Courts oaunot be 
maintained. I * (bink that on a proper 
Interpretation of tbe ddoument of the 
10th Sravan 1301, v»d.hiving regard 
to the oondunt of the parties, it should 
be held* that. the * transaction was an^ 
out-and-out sale and not^ a mortgage.’ 
As holdings with rights* of occupancy 
wets not B|)eable by custom oms^e 
in that locality,* tbe Plaintiff, after the 
transfer, was entitled to iAas possession, 
and the transferee. Defendant No. 1, 
acquired no yight under tbe transfer. 

1 think that the lower Courts bhve erred 


Nath Dutp. 

s 

in bolding fbat tbe evidence to prove 
a growing usage of granting mortgages 
for 8 or 9 years In the locality was 
sufficient to prove that a mortgage like 
that which forms the subject of the 
present case, was sanctioned by usage 
or custom in the looerilty and I am 
further of opinion on the’ authority of 
the oases oi} which tbe Appellant relies, 
tb%t even if tbe document be taken to 
be a mortgage, then aft^r the tenant 
bad executed it and bad abandoned the 
holding, the Plaintiff ^ was entitled to 
eject tbe so-called mortgagee and to 
. obtain iAas possession. 

• I, therefore, set aside the judgments 
and decrees of the lower Courts and 
direct'that a decree be granted to the 
Plaintiff for recovery of possession of 
•the lands in suit with tbe mesne profits 
claimed which will be assessed In tbe 
execution department. , 

» The Plaintiff will recover oosts against 
all the Defendants in all tbe Courts. 

[The Defendants preferred an appeal 
from the above decision under sec. 16 
Jf the Letters Patent]. 

Babus NilmadAud Bose and Gobind 
CAandra Dty Rey for^the Appellants. 

Babus JogtsA Chandra Boy |uid Ratan 
Chand Baral for the Respondent.. * 

The JuDGHBMT OF i>BB CouBT was as 
follows:— 

This Is a Letters Patent appeal against 
the decision of Mr. Justice Brett, dated 
tbe 6th April 1907. 

The suit is one brought by a landlord 
for kAas possession of a certain holding. 
Tbii holding wae formerly in the possee- 
slon of a tenant, named Manullah. But 
In 1894 he executed a usufrootuary 
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mortgage of this bolding In favour of after the eireoutU ^ of'the deed of relln- 

the present Defendants, put them In fiulsbme^t qI the 30th October' 1^01 

possession, and then' arranged that he by the former terant Manullab. From 

should pay the rent to the landlord, the mothent that deed of relinquishment 

He then left the village and abandoned was executed the former tenant, Manul- 

all connection with the land, except that lab, not cnly abandoned the land but 

be continued to .pay rent to the land- gave up all'connection ^Ith it and ceased 

t. • r *• 

lord. But In *1901 he executed a deed to attorn to the landlord ia connection 

of rellnqujsbment In favour of the land- with‘Itthe landlord was certainly en- 

lord and surrendered the land to hitfl. titled to re-enter the land; and if the 

Since then It Is not alleged that he has mortgagee has any grievances against 

paid any rent or kept up any connection Manullah, his remedy Is against the 

with the land. latter, and does no<., consisb in resisting 

The hrst Court found in favour of the the Plaintifl’s claim tq re-enter Into pos- 
tltle of Plaintiff, but refused to give him session of the land. 


a decree for khas possession. 

The Subordinate Judge has affirmed 
the decree of the first Court, 

In second appeal Mr. Justice Rretr 
has found that the Plaintiff Is entitled 
to khas possession. 

The Defendants now appeal to us .\nd 
contend that the Judge of this Court 
has held that the mortgage deed is not 
really a usufructuacy mortgage but an 
out-and-out sale and that, when he has 
decided that there has been an abandon-, 
ment of the land be^has decided a ques¬ 
tion of fact, which be bad nd jurisdiction 

t 

to do. 

We think, however, that th'ere Is no 
doubt ac^to the correctness of the deci¬ 
sion of Mr. Justice Brett, . 

We consider that even o.n the findings 
of the Subordinate Judge the Plaintiff 
Is entitled to a decree for khas posses¬ 
sion. It may be that the mortgage-bond 
of the 25th July 1834 Is a mortgage- 
deed and not an out-and-out sale. But 


The Subordinate Judge has held that 
there Is a usage of qtortgagJ,ng jote lands 
growing up iu the locality. It has been 
shown that such mortgages .have oeen 
executed for 8»or 0 yeafs. Now, in the- 
first place, .the present mortgage Is not a 
mortgage for 8 or 9 years. ’ It is ap¬ 
parently a mortgage to continue for ever 
till it is put au end to by the mortgagor. 
But, In any case, a usage which Is grow¬ 
ing up is not a usage which is of. any 
effect as against the laucjlord. A usage 
to be of • any avail .must be, not one 
which is growing up but one, which has 
already grown up. ^We^bonsider, how¬ 
ever, that such' usage ia a mere device 
to evade tho .prqyisioDS of the law, 
namely, that occupanoy-boidiugs which 
are not tran8^erHble,' are. tr^tnsferable 
against the wl]l of the landlord. The 
view we take in' this cause Is supported 
by.^the decisions In the case^ of Ambika 
Churn Chakravarti v. Dj/a Oqjii (I) 
and Easik £all Dutt v. Bidhu Mukhi 


even if this be so, that would give the 
preient Defendant no right to bold pos- 
seBsiqn of the land against the landlord 


Dasi (2). 

(1) 10 0. W.‘N. 497 (1906). 

(2) 10 0. W. N. 719 (1906). 
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We see no Teas W to Interfere with the 
* *4 

cABoislon * appealed aga'cst; and we dii. 


mist this appeal with coats. 

N.*G. ‘Apptat dismissed. 

[CIVIL APPBLLi^TE JURISDICTION.] 

, ApPBAlVrOM AfpfeLLATE’PEOR^E 
No 536 OP 1907. 

J 

Dobs J Sabat Ch'andra Dhal, 

*1908 -Defendant, Appellant,* 

Heard, 2 and 

3> June ^*“ODAR Manna, Plain- 
Judgment,-' tiff and the remaining 

' 16, June. Defendants, Rea- 

, pondenta, 

Civil Procedure Code {Act XIV of 1882 ), 
^ec. 108 , /tearing t^f application under, during 
pendency of appeal. * 

Whereafter prejetring ^an application 

for setting aside an ex'parte decree under 

I IX. P. Q., the defendant prefer- 

i * • 

» red an appeal against the decree, 

9 9 ^ 

Held— That the /irs< Cout t “hadjuris¬ 
diction to hear tlst application during the 
pendency bf the appeal. 

Mr. L. T. Lucas v. W. Stephen (4) 
and Rahanadhan Cbetti .v. Naratanan 
Chiitti,( 2) r«/erred to. • 

Bharat ,CHi\NDR'A Mazumdar v. Kam- 
QUlJaA* Sbn (3) and ^Iaxwelij v. Martin 
(4) relied Jn. 

This w»B appeal from a deciaion of 

9 

Babu'MohAn Chandra Sircar, Sub Judge 
of Singhbhum, dated* the 24th of January 
1907, setting aside the decision of Babu 
Khage/idra Nath Bose, Munsif of Chal- 

briss, dated the 13th of, August 1906. 

» 

(1) 9 W. R. 301 (1868). 

(2) I. L. n. 27 Mad. 802 (1904). 

(3) B. L. R,*F. B ll„ p. 362 (1866). 

(A)'16 W. Va. 384, US. E. 7, 


The 'facts of the caae appear from 
the judgment. 

s 

Babu Digambur Chatterjee for the Apel- 
lant. 

Babu Sarat Chandra Khan for the 
Respondents, 

The Judgment op the Court was as 
follow£»:— 

This appeal is from a decision of the 
Subordinate Judge of. Singhbhum in an 
action commenced by the Plaintiff for 
a declaration of Jlils jote right in certain 
land in Mouzah Tentuldangri under the 
pro fotma Defendant No. 4, the moiurari- 
dar of the mouzah. The main defence 
of the Defendants was that the land 
in suit was part of Mouzah Bagula in 
which Defendant No. 1 had a khorposh 
right. On the 19(h February 1906, the 
Court of first instance made an ex parte 
decree in favour of the Plsintiff. On 
the 9th March 1906, • the Defendants 
made an application under sec. 108, C. 
P. Code, to set aslde^the ex parte decree 
and on the 2fMh idem preferred an appeal 
against the same to the Subordinate 
Judge. ^ Whlltf this appeal was pending, 
the first Court on the 3rd April set aside 
the (X parte decree. Then on the 28th 
of July the appeal whiofi was then pend* 
ing In the Court of the Subordinate 
Judge was dismissed for default. After¬ 
wards on the 13th of August, the first 
Court after trying the case de novo on 
evidence adduced by both parties held 
that the land in dispute appertained *to 
Mouzah Bagula, belonging to the Defend¬ 
ants and accordingly dismissed the Plain¬ 
tiff's suit. On appeal from that judg¬ 
ment by the Plaintiff the learned Subor* 
dinate Judge has held that during the 
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pendADoy of the appeal from the tot parte 
decree, the first Court had no jurisdic¬ 
tion to hear the application under sec. 
108, C. P. C., to set aside that tx parte 
decree and being of that opinion, he has 
held that the subsequent judgment by 
the first Court, dated' 13th of August 
1906, which was under appeal before 
him, was made-equally without jurisdic¬ 
tion. He accordingly restored the tx parte 
decree and decreed tie Plaintiff’s suit. 
From this judgment. Defendant No. 1 
hae appealed to this Court, and it has 
been contended on bis behalf that the 
learned Subordinate Judge was in error 
in holding that the first Court had no 
jurisdiction to deal with the application 
under sec. 108, C. P. C, during the 
pendency of the appeal from the tx parte 
decree, and in the next place, it has 
been urged that the learned Subordinate 
Judge, while bearing the appeal from 
the judgment of the first Court, dated 
13(b August 1906, was error in going 
behipd it and setting aside under sec. 
591, C. P. C , the order of the first Court, 
dated 3rd of April, setting aside the 
ex parte decree. . 

I am of opinion that the fiijst conten¬ 
tion is right. ^In support of bis view, 
the learned Subdlrdinate Judge has relied 
upon twb oases, namely, Mr. L. T. Lucae 
T. W. Stephen (1) and Ra^nadhan 
Chetti V. Nardyanan Chatti (2). In the 
first case what was held was that after 
a special appeal from a decree bad been 
admitted, an application for review of 
the judgment on which the decree ie 
based eboold not be entertained. This 
was quite In accordance with the pro- 

(1) « W. R. 301 a868) 

- Uki L. By 21 Mad. 602 (1904), 


visions of sec. A^t V'lII of 1W9, 
which .was th^* Code of Civil Ptooedurt 
then in force. Sec. 3J6 of Act Vllf, of 
1859 has substantially been re-enacted In 
sec. 623 of the present Civil Procedure 
Code and the statutory prohibition agajnst 
the filing of an' application for review 
of judgment after an appeal has been 
preferred Irotu it .is exactly the same 

I * ’• 

Ulider both' the eDactmeF.ts. There is . 
no bar to the filing of an application for 
review of judgment before an appeal 1 
from it has been preferred, nor vias there 
any such bar under Act Vlll of 1859. 
What we have to deal with here, how- 
evei, is not an application for review of 
judgment after Appeal from it has been 
admitted, but an application under sec.'; 
108, C. P. C., to 'set aside a,n fx>parte < 
deone while an .ippeal from It Is pend¬ 
ing at the sam^ time. Under .the pre¬ 
sent Civil Procedure Coda, there is n6 
prohibition agaiinst the tiling pi' such 
application before an appeal from it'has 
been preferred, ^ nor is> there any ex-, 
press provision In the Code as ' there is 
in ^the case of an‘application for review 
of judgment barring an application uader 
sec. 108, C., P. ‘Code, after an appeal 
from the ex parte decree has .been pre¬ 
sented. Moreover, there is no express 
provision in the Code which prevents the 
hearing of an applicatitn under sec. 108, 
C. P. Code, while an appeal‘from the 
ex parU judgment la depending or vice ' 
veria. The case of Rayianadhan Chetti . 
v. Narayant^n Chetti (2), no doubt, goes 
a step further. It lays down that while 
an appeal fjrom a judgment is pending, 
the lower Court hae no jatisdlolioD to 

bear an application foi;, review of that 

« 

(2J I, L. K. 2 ; Mad. 602 (16^04). 
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jiidgroent llijti opldion Is rested on 
^he hrottd gr 9 und tbitt wtlen jan appeal 
has been duly 6|ed, all further'litigation 
an^ all matters connected therewith are 
transferred to and placed under the con¬ 
trol of the Appellate Qourt, and that 
the lower Court faae, pending the deci- 
8i6n of the appeal, *no jurlediotion over 
the cause, and can, as a rule, pais no order 
therein. Ih Bharat Chandra Mazumdth'^ 
V. Ramgvngltt Sen, (3), a Full Bench of 
this Court presided over by Sir Barnes 
Peacock •held wl|h reference to the slml- 
lar provlsloh contained in sees 373 and 
376 "^f Act VlII of 1859 that If a reylew 
be applied for In proper time and before 
an appeal has been pref<n‘red, the Judge 
Is not prevented from proceeding upon 
,the application for*sevlew by the subse- 
quen! presentation of ap appeal, find 
that he^has'full power and Is bound 
t» p^ce#d\iponjhe application for review. 
This case has been differentiated by ^he 
Madras High Court on the ground that 

the appeal (as Uie report of the case 

# 

showed) 'bad in fact been withdrawn 
luefore the appllcatioif for review w^a 
dually deart with. It appears to me, 
however, that though that was so. It 
clearly* Is, not th^ ground upon which 
the judgment'of tjie Full Bench was 
rested. It was placed upon the wider 
ground that a Jui^e is not prevented 
from proc*edl*jg upos the application for 
revle\l by* the subsequent presentation 
of an appeal. In ^'merlca, the converse 

s » 

rule prevails. There a party cannot 
appeal’l^bpn he has a bill of rev^e^v pend¬ 
ing in the Court below for the same 
errors of law which are sought to be re¬ 
viewed on the aj^peal [see Maxivtll v. 

(3) B. I.. R. F. It R.. r- 362 (1866). 


Mart{r/(i), Levy v. Lafountain (5)], the 
real object of the rule evidently being 
to avoid the tonfuslon which would re> 
suit from inconsistent decrees. Hence it 
has been htfid there that where a bill 
of review is Sled not td' correct errors 
of law but is founded solely on subse¬ 
quent discovery of* new evidence the 
pendency of the bill ot review has not 
the effect of preventing the bearing of 
the appeal. See OtUespie v. Allen (6). 
In such a case the questions presented 
to the two tribunals by the separate 
proceedings have hardly anything In 
commou and no confusion can arise from 
this separate determination. Similarly 
the matter for luvestlgatlon in a proceed- 
itig under sec. 108, C. P. Code, Is entire¬ 
ly distinct from and has Indeed, nothing 
in common with the matter for deter¬ 
mination, ill the appeal from the c.r parte 
judgment. The one is concerned with 
the due .service on the Defendant of 
processes necessary for founding the 
jurisdiction of •the Court over hlm^ or 
with the sqflicieacy’or otherwise of the 
cause justifying his non-appearanoe in 
the suit; ^wheyeas the proper function 
of the either is the determination of the 

I 

merits of the dontroreroy between the 
parties. There Is no pooslblllt^ of any 
conflict arising between thS judgments 
that may* be pronounced in the two 
proceedings fespectively. I am,* there¬ 
fore, of opinion that the drat Court 
had perfect jurisdiotion, to hear the ap¬ 
plication under sec. 108, C. P. Code, 
during the pendency of the appeal. In 
this view it is unnecessary to discuss the 

(4) S.l W. Va. 384, 14 S. E. 7. 

(f.) 178 N. Y. 557 ; 81 App. Div, 636. 

(6) 87 W. Va. 875, 17 S. E. 184. 
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second point raised on behalf of the 
Appellant or to express any opinion on 
It. For the foregoing reasons I am of 
opinion that the judgment of the learn¬ 
ed Subordinate Judge ougb5 to be set 
aside and the case remanded to him for 
deciding the appeal on the merits. The 
Appellant Is entitled to have his costs 
of this appeal. 

Appeal allowed : 

S. C. S. Case remanded. 

[CIVIL APPELLATE JURISDICTION-] 

Appeal from Order 
No, 471 OF 190C. 

Stephen, J. 

Mookerjke, J. Hare Krishna 

1908. Mahanti 

Heard, C and v. 

7. January. Bhdsan Chandra 

Judgment, Mahanti and others 

17, Jatuiary., 

Act A' of secs. 160, 161—Append 

heard ex Application for re-hearing 

—Refusal—Order if appeafable— Applicabi¬ 
lity of Civil Procedure Codf'^Act XIV of 
188S), secs. 556, 560 and 588 (27)—Suffi¬ 
cient cause ” for not appearing— Brief, trans¬ 
fer of— Vakalatnama, if necessary—Adjourn- 
nients, previous ^if ground for refusing ad¬ 
journment for good cause 

When an appeal prefetred under sec. 
160 of Act X of 1859, against, an order 
of a Deputy Collector' was heard by the 
District Judge ex parte, 

Held— That under sec. 161 of the Act, 
656, 660 and 688, cl. (57) of the 
Civil Procedure Code applied to the case 
and an appeal lay to the High Court 
from an order of the District Judge 
refuting an application for the re-hearing 
of the appeal 


Hallodhar Biswas Mohesh Chd^*'- 
DBR Haldab (^) and Sauai Najkv. Serai 
Naik (4) relied on. 

Queere — Whether, the propositionthat 
Act X of 1859 is a complete Code in 
itself, in the tense that no provision of 

u 

the Code of Civil Procedure is applicable 
1 

to proceedings thereunder, may not require 
to be qualified in view of the decision of 
the Judicial Committee in Nilhoni S>NQH 
V. Tara Nath (3). 

' » \9 V 

Where of two pleaders engaged by a 
Respondent, the leader fell ill and trans¬ 
ferred his brief to a senior ^deader, but 
the Judge refused to hear the latter on the 
ground that his ng,me did not appear on 
the valcalatnama, and the Junior ashed 
fo^ one day's adjournment to prepare him-, 
self for conducting Me case, ^ 

Held —That ^the Judge was u-rg.ig in 
refusing an adjournment. He should 
either hart heard the pleader i..hq oferel 
to aigue the case or granted the adjourn- 
merit prayed for. 

This was an appeal, preferred against 
a decision of J. J. Platel, Esq., District 
Judge of CuttacK, dated the lOih of 
September 1906. 

The facta of the case appear from the 
judgment. 

Bahu Provns Chamdrd Mitter tor the 
Appellant. 

Babu Ram Chandfe.- Mazumdap for the 
Respondents, •• « *' „ 

i 

The Judgment of* the Court was as 
follows:— 

Stephen, J.—The Plalntlff-Regpondent 

(5) .S. D. A^DecUiong for 1861, p, 144. 

(4)' 5 C. W. N. 279 : s. c. I. L. R. 23 
Cal. 5.32 (1901). 

(3) L. R. 9 I, A. Jt74 : s. c. I. L. R. 9 
Cal. 295 (1882). 
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lu th^ case, a zerpbd iij sued ^the Defend- In view (A the Privy Council decision 


ant, ^is agent for. an aocdijnt t)f tponej 
received by him uiidef sec. 24 of Abt X 
of 1859.» The suit was properly brought 
in the Court of the Deputy Collector of 
Cuttack, and was'disuflssed. ^ The Plain 
tiff then appealod to th'e JDi«trlot Judge 
of Cuttack under sec, *160 of Act X of 

9 

1869 when the appeal was heard ex*parte 
and decreed on *12^h March 1906.* On 
this the DefeqdatU applied for a re-hear- 
ing under sec. 560, Civil Procedure Code, 

or for a rewiew of judgment under see. 

• 

623. This application was refused by an 
order of the 16th September agaiiis^ 
which the present appeal Js brought. 

On the facts two preliminary objec¬ 
tions have been mhde before us. The 
firsjj is th^t the District**Judge had no 
power tfi entertain the applicarion in, 
' which the present order w’as inadf* • the 
secotrf, Jiha.t h^ive no power to hear 
this appefil. Though the jooints are 
different, they rest* on the same gacmnd, 
namely that Act X of.lS59 is a complete 
Code in itself, and that sec. .'358, under 
which the District JudgI purported to 

act and sec. 588, Civil Procedure Code, 

• * 

under which weareluvitdd to aot^ have no 
application* to,the case.. This contention 
is supported 6y the dgcisions in Nogen- 
dra Nath Mullick v. M>ithwa Mohan 
Pa$i (1) and hadha *A^ldhub Santrn 
Lnkhi Narain* Roy Choitdhry (2), in the 
latter of (vhibl? oases it is laid down thjlt 

Act X of 1859 is "a ijhmplete Code in 

• • 

Itself" which words, it Is suggested, must 
be taken ttfn^ean that no section of’ the 
Code tan be taken as appileable to a case 
arising under the Act. 1 doubt whether, 

(1) I. L U. 18 C#l. 368(1891). 

{•2, l.’L. R. 21 Cal. 428 (1893). 


In Nilmoni Singh Deo v. Tara Nath 
Mookerjee (3), it Would be right to attach 
this meaning to the words. But It Is not 
necessary to decMe this question because, 
as far as the present case Is Concerned, 
the Respondent’s cont(»ntion is answered 
i.y a study of the cor/teuts of the Act 
itself. It h not disputed that In this 
ease there was an appeal from the De¬ 
puty Collector to the District Judge who 
now represents the Zillah Judge, under 
sec. 160 of the Act. The procedure to 
be followed before tbeVudge is provided 
III sec 161, which ruus as follows:— 

“the rules in force in regard.to 

tlie manner in which such appeals are 
heird iind determined, and to all pro¬ 
ceedings which may be had In respect of 
such appeals, shall be applicable to ap¬ 
peals to tlie Z'llali Judge or Sudder Court 
under tills Act.” Here the “rules In 
force” must mean the rules ordinarily in 
force in the District Judge’s Court, that 
i-, the contents of the Civil Proredure 
Code ; of these/sec. 536 contains rules 
as to the manner in which an -ap¬ 
peal will be heard,, and if an Appellant 
attends an.1 a Respondent does not, an 
appeal will be heart?rjr parte.- Secs. 660 
and 588*(27) mention proceeilngs which 
may bo had In respect of suoTi sppveai. 
Consequently, the Respondent against 
wliom an f.c parti decree has been made 
under sec. 556 may apply to have bis 
case re heard, and if be fails,_ may appeal 
to this Court This view is amply sup¬ 
ported by the judgments In Sadai Naik 
V. Serai Naik (4) following as It does 

'3J L. R. 9 I. A. 174 ; s. c, I, L. R, 9 
Cal. 29r) (1882). 

(4) 5 C. W. N. 279 : 8. c. I. L. R. 2 g 
Cal. 532 (1901). 
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the Full Beooh decision In {be Sudder 
Dewani Adalut Court In Hallodhar Bit- 
wat V. Moheth Chunder, Haidar (5) and 
Nilmoni Singh Deo v. Tara Hath Mooker- 
jet (3). The result is libat the decision 
appealed fi^om was made on an applica¬ 
tion that the Judge had power to enter¬ 
tain, and that ,we have jurisdiction to 
bear this appeal. 

As to the merits of the odse there is. 
not muob to be said. It is not disputed, 
when the case ' came up for hearing on 
the 8th March 1906, the present Appel¬ 
lant had two pleaders, a leader and a 
junior. The leader was absent through 
Illness, but bad arranged that another 
pleader should do his work. This pleader 
was prepared to appear in the .case 
but bad no vakalutnama. The junior 
pleader engaged was not prepared to con¬ 
duct the case relying on the presence of 
bis leader. The result was that the 
Judge rMused to bear the senior pleader 
who had no vakalutnama, and apparent¬ 
ly refused to grant a postponement to 
the junior pleader, who wa,s not ready. I 
think he was wrong not to hear the 
pleader who was willing to conduct the 
case. There appears to Hava been no 
reason to doubt the good fa'ith of the re- 
quest for the substitution of the pleader 
who .was, present for the one who was 
absent, and the absence of a vakaiut- 
nam.a was not to thy mind a reason for 
proceeding ix parte. Under the circum¬ 
stances I think that be might well have 
granted an adjournment for the purpose 
*of enabling the junior pleader to prepare 
himself to conduct the case, subject of 

(8) L. R. 6 1. A. 174 : a. c. I. L. R. 9 
Cal. 296(1882) 

6) S. D. A. Decinions for 1861, p. 144, 


course to any order i,ie saw fit to ma^ke as 
to costs. Thso'learned Judge bases his 
refusal to grant an adjournment on the 
fact that the cape had been twloq Adjourn¬ 
ed on the representation of the present 
Apj>ellant’s pleader., l^his is so ; but It 
bad otherwise been adj^ourned 13 times 
ln<^ll months. The adjournments* were 
DO doubt unavoidable but must have 
been jiooe the less a cause of loss' to the 
Appellant, and should hrve inclined him 
to a favourable reception of bis applica¬ 
tion. As it was I coDBi(|.er that the 
Judge ought not tc bav.3 shut out the 
Appellant from being heard r.^hen all 
reasonable steps for his being beard bad 
been taken,^ and the appeal must be al¬ 
lowed with costs hereiand in* the C^urt 
below, and the* .original appeal must be 

* 0 I 

re-beard. 

' The rule Is diocbarged. 

* 

Mookebjeb, J.—The ‘Jrpunjstawoee, 
which have given rise to the proceedings 
DOW before this Cou*<t, are not the sub¬ 
ject of controversy The Respondents 
commenced au action under sec. 24 of 
Act X of 1859,‘against the Appellant, in 
the Court of the Deputy Collector of 
Cuttack, for an account' of sums oolleoted 
by him as their agent. The claim was 
valued at above Rs. '100 aiK^ was dis- 
missed by the. Court of first instance. 
The PlaintliTs prefqrrfed an appeal to the 
District Judge of, Cutta^ik under sec. 160 
of<,Act X of 1859. The appeal v^as heard 
ro; ;Darf« and decreed on the 12th March 
1906. On the 6th April following, the 
Appellant made au applIc^tiOii to the 
District Judge to set aside the ex parte 
judgment and to re-bear the appeal. 
This application was dismissed on the 
lOtb September 1906 on the ground that 
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there*had been bohes cM f|ie^ajt of the 
AppeTlsnt and tbat the OTfdence dl(j ndt 
establish that he was {lirerenled by suffi- 
oient cause from appearing when the 
appeal was Called on for bearing. ?he 

♦ 9 

present appeal has been, filed 4galnat this 
order tjf the District Jucjge. *. . 

» A preliminary objection is taken ^o the 
hearing pf the .agpeal oA the* grquud 
that the order in qiAstion is not appeal¬ 
able and it is furth*er suggested that the 
District Judge had no jurisdiction to en¬ 
tertain the appyoacioA for revival. It is 
argued th|t Act X> of 1859 is a Code com¬ 
plete in itself and that the Appellant * 
Is not entitled to the bene^t of^the provl 
slons of sec. ,560 of^ the Code of Civil 
Procedure. In support p? this position, 
reliahce ia,{^1aoed upon the oases of Dopal 
Qhandta v. Dtoark^a Nath *Nogendra 
Nath v', .l/aMiya Moh'in (1), Radha 
Madhuh Zukki J7afain (2) and Mo- 

kunda Bulldv iKar v, BhagabaH Chunder 

• • 

(7b In answer to this argument, it Is 
conteaded on behalf of the *Appellant 
that (f these cases lay down,broadly and 
without any qui^lifioation the principle 
that Act X of 1859 is Code* complete 
lu Itself in t^e sense that no prdvisions 
of the Code of.CiYll Procedure are ap¬ 
plicable ‘to* proceed logs under that Act, 
they are inconsistent vUth.tbe decision of 
their Lordships of the Judicial Com- 

J A • 

mlttee lil Njiltnpti Singh v. Tara Nath 
(3); and It is further contended that In 
any view of the matter,’ sec. 560 is ap¬ 
plicable by j^easoD of the provlsiobs .>st 

f 

fll 1. L. R. 18 Csl. 368 (1801). 

:2) I. L, R. 21 Cal. 428 (1898). 

(3) L. R. 9 1. A. 174; s. o. 1, L R. 0 
Cal. 296 (1882J. 

(6) Mar^ih^ll 148 (1862). 

(7) I. L. R. 21 Osl. 614 (1894). 


sec. 161 of Act X of 1859. In my opi¬ 
nion, the second, branch of the conten¬ 
tion of the Appellant is manifestly well- 
founded and mijBt prevail. As already 
stated, the appeal in the presenii instance 
lay from the Deputy Collector to the 
District Judge under sec.. 160 of Act X‘ 
of 1859. Seo. 161 provides rules re¬ 
garding prelentation and bearing of such 
ad appeal and Is to the following effect:— 
“The petition of appeal shall be written 
on the stamp paper prescribed for ap¬ 
peals from the Subordinate Civil Courts 
with reference to the amount of value 
^of the property Involved in the appeal; 
and the rules In force In regard to the 
time jj^itbin which appeals from the deot- 
bions of such Courts may be received, 
and to the manner in which such appeals 
' are heard and determined, and to all pro¬ 
ceedings which may be had in respect of 
such appeals, shall be applicable \o ap¬ 
peals to the Zillah Judge or High Court 
under this Act. It is obvious, therefore, 
that if the appeal preferred to the Dis¬ 
trict Judge, is to’ be beard and deter¬ 
mined In the manner In which appeals 
from the Si'jbofdiuate Civil Courts are 
heard and deteVminqd, seo. 556 of the 
Code of .Civil Procedure Is applicable, 
and under the second paragraph of that 
section, if the i^ppellant attends and the 
Respondeut does vot ’attend, tbq appeal 
shall be beard 'ejc parte in bis absence. 
It Is further plain that if all proceedings 
which may be bad in respect ’of appeals 
trora the Subordinate Civil Courts may 
also be bad iu respect of an appeal pre¬ 
ferred from a decision of the Deputy 
Collector to the District Judge, see. 560 
of the Code of Civil Procedure Is appli¬ 
cable ; aud If that section is applicable, 
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the order made by the District Judge, cial Comnnitiee,iniiVt7wio»t v.' Tara 

if it is one of refusal to re hear the (3).’ , 

appeal, is Itself appealable to this Court As regards the merits of the^present 
under see. 588, cl. 27 of the Code of appeal, there can, I think, be iVo reason- 


<• 

Civil Procedure. The view I take of the 
scope and effect of sec, 161 of Act X of 
1859 Is amply borne out by the decision 
of a Full Bench of the Sudder Court in 
Hallodhat Biswas v. Mohesh Ckunder Hai¬ 
dar (5) and by the decision of this Court 
m Sadai Naifr v. Setai Natk (4). As 
pointed out in the earlier case, the lan¬ 
guage of sec 161 ^bows that the Legis¬ 
lature intended that appeals under sec. 
160 should be treated in every respect 
as regular appeals in the Zillah or Sudder 
Courts, as the case may be, and that 
Act X of 1859 having given the right of 
appeal to these Courts, intended to leave 
the Courts to deal with the appeals ac¬ 
cording to their own forms and mode of 
procedure and to place no sort of res¬ 
triction upon the action of the laws by 
which the decisions of these Courts are 
ordinarily governed. ‘ If ^this view of the 
scope of sec. 161 Is we^ll-founded, as I 
thJrik it plainly is, there can be no pos-» 
Bible controversy as \o the applicability 
of secs. 556 and 560 of the Code of 
Civil Procedure. In this vlew^ of the 
matter-, it is unnecessary to deal at length 
with the first branch of the contention 
of the Appellant which jalses the ques¬ 
tion, whetliL-r the proposition that Act 
of 1859 Is a complete Code In the sense 
that no provision of the Code of Civil 
Procedure Is applicable to proceedings 
thereunder, may not require to be quali¬ 
fied in view of the decision of the Judl- 

(41 6 C. W. N. 279: s c. I. L. R. 28 
Cal. 532 (1001} 

( 5 ) I 5 . D. A. Deciiicab for 10t»l, p. 1-li¬ 


able doubt that the Appellant Is entitled 
to succeed. It appears that the appeal 
was preferreu cn the 29tln April 1905 and 
was not heard till the 8ch March 1906.« 

It 

Various dates for hearing were fixed from 
time to time and tkere appear to have 
been sixteen inter mediate adjournments, 
twelve of which were made to suit the 
convenience of tho, CourtJ two for the 
convenience of the Appellant and two 
*or the benefit of the Respondents. It 
appears that frio present Appellant who 
was the Respondent m the aopeal before 
the Judge, originally entered appeafance 
through a pR-ader Babu ' (J^. C. F.oy. 

‘ Later on, 'he engaged a senior pleader, 
Babu Gukul^nundo Cbowdhu'ry, to argue 
the case. When > the appeil was called 
on for hearing, it was represented to the 
Court' that Babu Gokulanundo dould not 
attend on 8^oconnt 6f illness and that he 
had transferred his brief to another 
pleader, Babu PItbas Patnaik, who ap¬ 
peared and offered tp argue the case on 
behalf of the Respondent, The Judge 
declined to bear* him as'his name did 

( l 

not appear on the vakalutnima, The 
pleader tljrou'jh wl^om t^e Respondent 
had originally eiitibred appearance stated 
that be had no ihstruettonp to argue the 
appeal, but if the case was adjourned for 
a day he would he ready. The Judge 
declined to adjourn the case and the 

If 

result was that the appeal was heard ex 
paste -and tiie judgment of the Court of 
first Instance was reversed. In my opl- 

(U) L. R. 9 I.‘A. 174 : s. t. I. L R. 9 
Cal. 295(1882*. ’ 
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ni'iu, the ooivAe w^hl(jh jraa adopted by 
the Couvt was not th({ interests of 
jnstloe and that pithor the pleader who 
offereii to argue the ‘case sl>ould have 
been hear^ or an adjourntnent ou^ht to 
have been granted ib enabje the R^spon- 
dent to be properly reprteentad Under 
the* clrcumstanees sfated, the Appe’llant 
would have been amply^prote^cteB if the 
learne*d Judge h^d made a auitabfe ordei* 
for coats Id. bia* favour. In my opinion, 
it is not at all desirable that cases should 
be diaposcwJ of in, this manner without 
bearing one* of the parties when it is 
manifest that he and his legal advisers 
had bond Jilt made ev»ry eflFort to be i<e- 
presented before the Courr*. 

*The appeal, therefore, must be allowed 
prf)d the order of the» Court below dla- 
cbargeti ; the ex pute d-jcree made pn 
the .12th i^arcli 1906 is set aside and the 
apfteai before the pistrict Judge will be 
re-heard a^ter reasonable opportunity b^s 
been ‘given to ilhe present Appellant to 
be represented at the hearing. The Ap¬ 
pellant is'entitled to his costs In this 
Cfourt as well as in the (jourt below. , 

Appeal allowed. 


[CIVIL appeUiaI'e jurisdiction.j 

« • 

Afi’bal from Ax’fbI||late Decree 

^0, 1&BCV6f‘1906 

Caspbbse, J*. * Sheikh Gulam 
Sbarfuddin, J. Mahomed and others, 
1908. I Defendants, AppellantSi 
Heard, 29 and v. , 

3lT, i une. SiVENDRA 1 ’a'da 
J udgment, Banebjeb, PJalntlfi', 

30, Juue.J Respondent. 

j4c< X of IS.IO — Ciknl Procedure Vode (Jot 
A7F of 18h\ sec. S7S, applicability of. 


The provisions of sec. S7S, C. P. C., 
have no application to lut'ts instituted 
under Act X of 1859. 

Where a Plaintiff applied to withdraw 
a suit for rent and the Court permitted 
such withdrawal hut dismissed the suit 
and did not give*distinct permissior;i to 
bring a fresh suit upon the same cause of 
action, « * 

Held —Thai a fresh suit was main¬ 
tainable. 

This was air appeal preferred on the 
12th of November 1906, against the 
decree of J. J. Plate], Esq, District 
Judge of Zdlah Cuttack, dated the 14th 
of June 1906, confirming that of B*bu 
K*dha Kanta Banerjee, Deputy Collector 
of Purl, dated the 14th of April 1905. 

The facts of the case appear from the 
judgment. 

Babu Gunada Churn Sen for the Ap¬ 
pellants. 

Babu Provas Chandra Mitter for the 
Respondent. 

• ■ 

• • 

The Jddgmbnt of the Codbt .was as’ 
follows :— ^ ^ 

This appeal arises out of a suit for re-, 
covery of arreafs of re»t and cesses, 
together with damages, .for the years 
1308, 1309, 1310 and 1311,'by ^biv6a- 
dra Pada *Bandopadhya, a fractional co- 
sharer of the* jaigir mehal In whlbh the 
taink in suit Is situated. The suit was 
instituted in the Conrt^ of the Deputy 

Collector of Puri, under Act X of 1859. 

• 

It appears that the Plaintiff bad pre¬ 
viously brought a suit for arrears of rent 
for the years 1306, 1307, 1308, 1309, 
agaiust the Appellants which he withdrew, 
and the suit was thereupon dismissed. 
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In the first suit, which was subB?queDt]y 
withdrawn, the Plaintiff had put in an 
application on the 30th'January 1903 
for permission to withdraw from his suit, 
with liberty to institute a fresh suit, on 
which the order passed was to the fol. 
lowing effect :—“ Thej Plaintiff’s pleader 
applies for withdrawing the suit. With¬ 
drawal permitted, suit being dismissed. 

" i 

The application for withdrawal was filed 
before delivery of judgment.” This order 
was passed on the 30th January 1903. 
In the present case, the first Court 
decreed the Plaintiff s suit, and that 
decree has been affirmed on appeal by 
the District Judge of Cuttack, on the 
28th June 1906. 

In second appeal before us, the poinfs 
urged are, Jirst, that the Plaintift cannot 
recover any rent from the Appellants on 
the ground of want of title ; ifcondly, 
that under sec. 373, C. P. C., the claim 
of rent of 1308 and 1309, is barred, in¬ 
asmuch as, in withdrawing from the pre¬ 
vious suit, the Plaintiff -did not obtain 
any permission to fnstltu^e'ji fresh suit, 
and, that not having done so, he cannot 
maintain this suit in respqct of, the years 
.1308 and 1309, and, thirdly, that the 
Plaintiff cannet maintain a suit for a 
proportionate share of the rent 

The .findings of the lower Appellate 
Court on the first and third points con¬ 
clude tis, as there are disllnpt findings 
for the Plaintiff with regard to bis title 
and separate cojleotion. The findings 
are In the following terms :—" Now Plain¬ 
tiff has conclusively shown himself to 
be entitled to 2 annas share of the rents 
payable by the sikmi tenure-holders. It 
does not matter whether Appellants have 
also a jjlure as superior landlords or not, 


Appellants as ^euq.re^.holdeffs cannot qifes- 
tlon. the. ri^ht,, or title of a vegisterjd ^ 
proprietor : ” and the finding with regard 

I 

to the separate collection is—“The estate 

has been split up and the several co- 

sharers ore collecting'thelt shares of the 
« 

rents separately:. i> Defendarits’ agent ad- 

* t ' 

raits that the Collector of Puri is oolleot- 
ing his share of the rents separately. 
•This bding the case. Plaintiff was justi¬ 
fied in suing for his share .of the rents 
alone.” 

With regard to tlw second conten¬ 
tion, as to whether seo. 373^ ^as any ap¬ 
plication to suits under Aot X of 1859, 
wr think the authorities, to which our 
attention has‘been invited on behalf of 
the Appellants, are not In point. Th'e 
case of Nilfiiom >$tngh v. Tata Nath 
Mopktrjtt (1) ils one of the authorities 
relied upon by the Appellai^.ts. The 
question raised fu that} case was «wlv)thlr 
tbp Deputy Commissioner of ^f.^cbbum, 
who hadf made certain'decrees in'rent 
suits under Aot X of 1859, could trana- 
fer these decrees for execution to another 
district The attention of their Lord¬ 
ships in that case wm mainly direoted 

to the question of transfer of decrees 

1 

from the Court at Mavbhum to another 
district, and the soiutiou of* tbi8<.qu/»- 
tion depended upon the oonstruotiola of 
the expression " CIvK. Courts used in 
seo. 77 of Act X of i859 and tfome other 
kindrbd sections. It was held that the 
rent Court is a Civi.' Court, in the sense, 
that It is deciding on purely civil ques- 
lioDB between persons seeking ubelr olvJI 

t 

rights, and being' a Civil Court in that 
sense, It comes within the provisions of 

0) L. R. 9 I. A. 174 8. e. I., L. R. 9 
Cal. 206 (1882b 
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Cl^il Proeednie Code.*,It kas* decided 
that ^the r<>nt Coi|rt being a Civfl Court 
under ^hat Act, it had the* power of 
transferring decrees for execution to 
another district: * 

» 

The next ai?thnrity rr^eired to for the 
» # * * 
Appellents is the case of Sadat Naik v. 

Serai Naik (2). This.case.de*als with 
the question w\^ether a second * appeal * 
would lie to. tliSs Court from an appel¬ 
late decree of the District Judge in a 
suit under‘Act X,of 1859, which suit 

s 

had been tried by a Deputy (Jollector : 
and th*e first cited decision of the Prijy 
Council in Niltnoni Str^h v. Tara N<it,\ 
Mooketjre {1) was relied upcAi ; but it was 
held that, Inasmuch as the suit was dealt 
w^tb, oi\appeal, by t\»e District Judge, 
though* it was a suit for .rent under 
Act X of 1853,*the decree of the Appel¬ 
late* Qpuri hecarae, a decree of Civil 
Court, and^hence an appeal jtould lie K* 
the High Court. "Neither of thiJ oases 
cited relates to the question whether 
sec. 373, C*. P. C., applies to suits under 
Act X of 1859. * 

On the other band, we find in Mokunda 
Bullav V. Bhngaban ‘Chtlhdfr, {3), that 
It has bee*n distinctly Jreld that sec. 373, 
C. P. C,, dd*e8 not ayply to suits under 

Act X of 1859 which is a.complete Code 

» • » * 

by itself. .The Banu> view was taken in 
the qase of *Rndha JAtdhub Santra v, 
Lukht Natain (4). We find that*in 

these two oases, the tsiofa were very siml- 

• • 

lar to those of the present case, ^nd that 

(1) L.*R. 9 I. A. 174 : s. c. 1. L. R. 9 
Cal. 296 (1882). ‘ 

(2) 6 0. W. N. 279 ; s. o. i L. B. 28 
Cal. 632 (1901). 

(3) I, L. R. 21 Cal. 614 (1894). 

(4) I. L. R. 21 Cal. 428 (1893), 


in both Ae ossis the Plaintiffs, in with* 
drawing from the previous suits, had not 
obtained any permission to institute fresh 
suits. 

In Mokunda Bullav v. Bhagaban Chun- 

j 

det (3), the decision of the Judicial Com¬ 
mittee, In Niltnoni *Singh v, Tara Nath 

« 

Mookerjee (1), was referred to, and there, 
also, it r^as held that the’question dis¬ 
cussed by the Privy Council was simply 
whether a Revenue Court under Act X 
of 1859 bad ar^ authority to transfer 
an execution case .from Its own file to 
tlie Civil Court of another district for the 
purpose of execution of the decree 

In Nogrndra Nath v. Mathura Mohan 
(5), it was held that the provisions of 
secT 14 of Act XX of 1877 (The Limita¬ 
tion Act) are not applicable to suits for 
arrears of rent under Act X of 1859, 
since that Act has always been consider¬ 
ed as a complete Code by itself.* 

In Unre Knfbna v. Bhusan Chandra 
(G), the learned Judge discussed the 

authorities with ’reference to Act X of 

« • 

1859 being a foaaplete Code by itself. In 
tliis case it was held that the provision 
of secs. 560 and 688 (27) were applicable 
by reason of the provisions of sec. 161 
of Act X of 1859, and StepSen, J, In bis 
judgment goes on to say ;* “ TNs view 
is amply supported by the judgnleiits 
in Sadni Natk v. St*at Naik (2) follow- 
ing as it does, the Full Bench decision in 
the Sudder Dcwani Adalul Court in 

* 

(]) L. R. 9 I. A. 174 : S c. 1. L. R. 9* 
Cal. 296 (1882). 

(2) C. W. N. 279 : 3. c. I. L. R. 28 
Cal. 532 (1001). 

(3) I. L. R. 21 Cal. 514 (1894). 

(7.1 1. T,. R» iSCal. 368 (F, B ) (1891). 

(6) 12 C. W. N. 888 : 8. 0 7 C. T. J. 
426 (1908) 
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Sbbirh Gor^AM Mahomed v, Sivbjndra Pada 

Hallodhnr Biswas Mohtsh Chundtr (7) 
and Nilmoni Singh v. Tara Nath Mooker- 
jet (]).” We would also cite, In the same 
cage, the remarks of Mookerjee, J. : " In 
this view of the matter, It is unnecessary 
to deal at length with the first branch of 
the contention of the Appellant which 
raises the question, whether the proposi¬ 
tion that Acu X of 1859 is a roniplete 
Code In the sense that no piovisioti of 
the Code of Civil.Procedure is applicable 
to proceedings thereunder, may not re¬ 
quire to be qualified in view of the 
decision of the Judicial Committee in 
Nilmoni Singh v. Tma Nath (1).” 

On a review of the cases, we are of 
opinion tliat the provisinrs of sec. ‘273, 

C. P. r., have no application to suits In- * 
stituted under Act X of 1859, and, there- ^ 
fore, the Plaintiff, that is, the present 
Respondent, was not debarred from in¬ 
stituting a fresh suit with regard to rents 


I 

Banerjee. 


stitiite a fresh Auit thri name causet/of 
action, and the Peputy CoHectot appears 
to have taken particular care in no^'^oing 
that the a^plioafion for witiuiravtal was 
filed before delivery of judgme/rt, that is 
to say, before the order o¥ dismissal was 

In these circunrstanoes, the judgment 
of the Iow,er Appellate Court is correct, 
and we therefore disinisasthiB appeal with 


s. c. s 


Appeal dismissed. 


rCRIMINALREVISIONAL JURISDICTION] 

. ' Rev. No.„442 of 190.8, 

Sheikh Mansab Ali, 2nd 
Stbi’hen, J. Pa/ty, Petftioner, .. 

ilOLMWOOD, J V. 

, 1908 Matiullau and others, 

11, June. Ist Party, Opposite 

. Paky. „ • 


for 1308 and 1'309 notwithstanding the 
fact that he had not oVitainsd distinet 
permission to do so. 

We have already observed tha*^, on the 
30i.h January 1903, an application was 
made by the PlaintifT td withdraw from 

t 4 

hie suit, with liberty to lusliv.ute a ftesli 
suit, on wblc^ an order was passed on the 
same daiy giving permission to withdraw 
from 'ibe suit. Although nothing was said 
In that order, as to the Plaintiff’s liberty 
to institute a fresh suit on the same cause 
of action, that order ought to be read 
along with the application on which it 
'was passed. In that application we find 
a distinct prayer to be allowed to with¬ 
draw from the suit with liberty to lu¬ 
ll) L. R. 9 I A. 174 : s. c I. L. R 9 
Cal. 295 (18821. 

S. D. A. Decisions for 18G1, p. 144. 


‘ Criniiiial Piwedure Code (Act y of 1898) 
secs, H5) IJfC and 11^8—liefusal to grant time 
lor regular froceedinge to he followed — At¬ 
tachment under sec. 11)0^ when, the parties 
<lid not fie written statements or produce 
evidence—Klegahtij. 

In a proceedings under sec. Cr. P. 
C., the patties appeared on^the dag of 
hearing but did not^Jlle hny'wtiltfn state- 
ment», or produce any evidence. ..They 
ptaytd ior time whi:h*the. Magistrate did 
not orant. Me then heard*’the pretties 
and; being unable to satisfy 'himself as to 
which of them was', in possession, attached 
the subject of dispute under sec. I 40 , 

Held —That the Magisltat^ tn so doing 
refused to exercise jut isdiction. He ought 
to have granted time to allow regular 
ptoceedings to be followed or he might 
have informed himself of the facts of the 
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Privy Council. 

Kaikhuani Ailerji Olias- 
walh and others r. The 
SeiTutary of .State toi 
Indi.i 111 (toiiuei] Spcnal 
leav! by (onunt-lnUrltcu- 
"lory order, appeal from, 
treated ai appeal on iut 
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Calcutta High Court. 
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Correction— I rreyulanty ,, coxv 
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cciding . .. cevvt 


REPORTS {See ludox.) • . 


An IMPORTAift' (TpB.SJI0?? AS TO .THE VALIDITY OPMAB- 
rlago between two sub-divisions of one of the 
primary castes was coitslderef^ by the Chief Court of 
the Punjab in the case Ilaria v, Ktinhayn, reported 
at p. 326 of the June number t«f the ct^rrent Punjxb 
Record, Vol. *XLIII. Air. Justice Pratnl Chandra 
Chatterjee in*u able and considered# judgment oarae 
to the conclusion that such a marriage is valid ac-' 
cording to the Hindu law an^ ought to, be declared 
legal and that the Issue of the marriage is, legitimate 
and Is entitled to Inherit according to'HIrtdu law. 


% _—_ 

• I 

In the PARTiqCLAR CASE THE QDESTION WAS WHE- 
ther a marriage betwoen a .Vadbyar Rajput and 
Khairani was valid, -the caste# of the two persons 
admittedly being sub-diriaictis of Irhe Khetri or mili¬ 
tary case. The J^arnrfd Judges, Chatterjee ^nd 
Johnstone, JJ., chiefly relying o»i the decisions of 
the Privy Council In the oases of 'Inderm Yalungy- 
pooly Tavtr v. Ramammy Pandia Talavfr (13 M. 
I. A 141) and Ramiffhapi Animal v. KulanthaC'Nat- 
ckear (14 M. I. A. 346), held that the marriage was 
valid according to Hindu law. 


Mr, Jhsticb Chatteajpe in notioinc the Calcdtta 
decisions observaa that the later decisions are in 
favour of the view that Inter-marrlage between sub- 
^8otB of Hindus Is valid in Hindu Law. No doubt 


the earlier decisloij of Mr. Justice Dwarka Nath 
Mltter in Mela Ram,v. Thanu Ram^ W. R. 652), 
declares a marriage between a Dome Brahmin 
and a ^arla girl Invalid unless sanctioned by looal 
custom. But we all know that there is no hard 
and fast long-established custom amongst such 
low class Hindus. 'They may observe certain 
practices as to marriage between particular’ classes, 
sects or sections of such sub castes but variations 
in such practices' are common. To declare that 
marriages between the sub castes of such castes are 
invalid unless custom in the legal sense can be 
proved would both be oppressive and absurd. In 
Narain Dhara v. Rakhal Gani (I. L. R, 1 Cal. 1), 
Justice Romesh Chandra Mitter Inclined towards 
the view expressed by Mr. Justice Dwarka Nath 
Mltter, but Mr Justice Markby doubted the correct- 
noss of that view. This case was remanded for 
enquiry and therefore c.aatiot be regarded as an 
aui.hnrlty on the question. In the case of Upoma 
Kuchani v. Bhola Rm Dhrcbi,(l.h K. 15 Cal 708) 
no custom was alleged and Maepherson, J., said 
with regard to Mayne’s view that such marriages are 
obsolete, that It does not necessarily follow that 
they are invalid’according to law and referring to 
the Privy Coilnpil decisions already mentioned his 
Lordship hold that the question ha,d heen’oonoluded 
by the Judicial Committee. The decision In Ram 
A'ttmary (I.-L, ft. 18 Cal. 364) supports the same 
view. 

9 " "■ 

In the case of Ram LafSookool v. Aihoy, Oiaran 
Mitter (7 C. W. N. 614), Itr was .held by Prlnsep 
and Handley, JJ., that marriage between a Vaidya 
and Kalasthya, according to the lojal custom In the 
Tipperah District was valid, There is an obiter 
dictum of their Lordships in this case that "the 
ancient Hindu Law did not regard such marriages 
with the condemnation eipressed by later author¬ 
ities which have been accepted by our Courts so 
as to make children from unequal marriages illegi¬ 
timate,’’ Their Lordships did not refer to or 
consider either the decisions of the Judicial Com¬ 
mittee or the Calcutta oases which followed them 
and which have already been cited by us above, 
The Subordinate Judge, whose decision was affirmed 
by their Lordships on appeal, refers to the deci¬ 
sion of the Judicial Committee " that when there 
was a marriage la faot there would be presurap- 
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tlon in favour of there being a marriage in law.” 
In the Tipperah case the learned Sub-Judge found 
that marriage between Vaidyas and Eatsthyae were 
not unknown and that in the same family several 
instanoes of such marriages had taken place and 
therefore he rightly held that when the marriage 
had been proved by the Plaintiff in that case, the 
onus was on the Defendants to show t|;tat the marri¬ 
age was invalid and the Issues illegitimate. 


In THK PONJIB CASK UNDER B3VIBW ChATTBRJBE, J., 
says that “it is abundantly shown in the smrltes 
or law treatises as well as other books of •Sanskrit 
literature that in ancient India inter-marriage 
between different castes was legal and common. 
Those who maintain that It is forbidden rely 
upon a certain text in the Vishwi Sanhita that 
" castes should have intercourse with members of 
equal caste” or as it Is rendered by others " that 
all members of mixed castes should have Inter¬ 
course only between themselves.” This text, even 
if It be not a modern Interpolation, does not 
seem to be sufficiently explicit in Its prohibition 
of Inter-marriages between sub-castes of the p*!- 
mary castes or the sub-castes of tmrna mnkuras 
(mixed castes). Chatterjee, J,, says, that although 
Viihnu Sanhila is one of the oldest law treatises yet 
it is well-known that the existing book la a modern 
version. The learned Judge then refers to Mltsk- 
shara, which is an‘'eleventh century commentary 
on the Institutes of Yaj,nyavalka, and points out 
that it is stated there that Inter-marriages between 
the different castes were not unknown; further 
that it speciBcally says " under the sanction of the 
law InsUnoes do occur.” This seemc t>o us to knock 
on the bead the theory that such marriages are 
prohibited in the kaliyuga. Chatterjee, J,, concludes 
from a consideration of such later teits, that the 
supposed prohibition of Ft'iAnu SanhiUi cannot pre¬ 
vail against the view taken by the Judicial Com¬ 
mittee. 


ChaTTERJEI, i., TH 8 BEE 0 RE, COMES TO ,THB POLLOW- 
ing conclusion as regards the present, law regarding 
Inter-marriages between sub castes. 

It must be held in our opinion that Hindu Law, as has been 
interpreted by the Privy Council, does not foibid inter-marri¬ 
ages between sub-castes of Sudraa thougli in practice they 
are extremely rare, and social usages discountenance then). 
But the rarity of such marriages and the disfavour of society 
cannot of themselves suffice to render them invalid and the 
issue of such unions illegitimate. These results can only flow 
from express texts prohibiting such marriages or unanimity 
of the c( mmentators in treating them as unlawful according 
to their interpretation of the law. But we have seen that 
no such authentic text or unanimity of opinion exists. Well 
recoguixed and tA]j|B'sa!ly accepted local or tribal custom 
con also bring abtrat such consequences, and this will be dis¬ 
cussed hereafter. But among Jats, that leading Budra sub- 
caitA in the Punjab, it is well known tlral the rules are noto- 
riouely lax) and marriages with other •ub-castes, except possibly 


those, whose'J,ouch is pollution, such as sweepers and chmai-i 
are generally/ recognized. fSee Ckakda Singh f. 3fda, IS V, 
R. 1897, and Mangd^Singh v. Chandi, 16 P.' B, 1900, so 
that we should be justihed > ^ bolding thy'o the declaration 
of the law as,.re*gar,ds Sudras m respect of inter-marriage be¬ 
tween sub'castGs byj.the Privy Gouncit is binding in the Punjab, 
though the cases in which the declaration wall made arose 
in the Madras Presidency. ^ r 


In fHB Punjab case under rsview no custom was 
alleged or proved. 'Whdn the marriage is proved 
Chatterjee, J., ylgjbtly holds that the presumption of 
legality arises and < It is for those who question it, 
to rebut It by proof of custom. This is what the 
learned )udge says at p. 335 of the report. 

It is beyond doubt tuat,iiDter-marriage between different 
sub-castes of the primafy castes as well as members of the 
jirimary castes are very'rare k.id hlmost unknown, but they 
do occasionally take place. None of the witnesses speak as 
to custom applicable to such cases, nor refer to any instance 
in whicli such a marriage*^ook placi. They speak of Sartoras 
and mudUiulas (kept women) wliiie rights have no real bearing 
upon the question before us. No instaujp is cited in wliich 
a ivarriage of a Khatrani or Arora woman with a Rajput hr.'. 
b,een held to be invalid on any gtevious occasion by Courto 
of .Justice or by the brotherhood of Rajputs and the issue 
disinherited. It) seems unquestionable that without such in¬ 
stances the presumption iu, favour a' validity of the marriage 
cannot be rebutted. , ' 


, We have ,1N thebe columns EiPRESSED OUR VIEWS 
with regard to each mar-lages sufficiently clearly 
in 7 C. W. ,N. notes, pp. ^237-239.' We note with 
pleasure that Chatterjee, J., ha's alco ^aken the same 
^lew. We ne^ed only add that th#re Is yet one more 
aspect pi the questlom which does,^ not seem to have 
sufficiently attracted the attention of our law Courts. 
It is that evep supposing that It is held iu any case 
of inter marriage oatsldo sub-oastes that it Is not 
valid according nto Hindu law, would the Court 
be justihed in holding, if such marriage had actually 
taken place and did not offend against the rules of 
consanguinity,''that; such marriage is illegaH We 
are clearly of opinion that it ^oifid be unjust, inequit¬ 
able and opposed to puhlicqiolloy and public nr orals 
to declare such a nfkrriage null and void. The Court 
may declare the (narrlajge to be not fa accordance with 
Hindu law and dlfirlve the Issue of any right of in¬ 
heritance under tl^e 8ame,bu( it would be outrageous 
for that reason to stlgmatlzeitfte f Ifd as a cpnoublne 
anti* the issue as a bastard. When people go through 
the ceremony of marriage intending to marry and 
live as husband and wife and such marriage is not op¬ 
posed to public policy or publii^^morals, the marriage 
should be declared lawful ifad the issues legitimate 
under tbe general policy of law, equity and justice. 

CRIMINAL CASE^S OF 1907. 

(Continued from p. ccitf.) 

Sanction.— [Oourf]. The word “Court ” Inoiudes 
a successor In office within sec. 195 (Rt Lalit, 5 
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L. J. 176: Umperor’v. Molla, 33 Cal. 19k: D\aram- 
das V. Sagc^, 11 C. W. N. 1\9: Ambica^. Emfxror, 
2 0. h. J. 609 and J/ad. H. V. Pi^. 12, 1872), 

but not withirt see. 476 (St Krishna, ^ C. W. N. 859, 
approved of ip the full^Benon wilingj of iSrou v, 
Emptror, ‘64 Cal. 661, though dolibted \Ti,skCal. 
193, 5 C. L. A 77fiaDd 11 €. W. N. 119). A Dis¬ 
trict Registrar Is tot a “ Court ” ♦ithin * 860 . 622 of 
the Civil Procedure Code (Mamvala v. Kumarappa, 
30 Mad, 326). [Applicatipn fgr sanction]. An ap¬ 
plication for sanction should be made promptly or 
the delay satisfactorily* accounted tfor ^Dharamdas 

V. Sagpre, su’pra: Balwmt v.* f7wcrf, I 8 A1I.*203 : 
m also 19 All. 121,124 • 1 C, W. N 529), though 
there is no fired period »f imitation forlnaking such 
applications (10 All. S50f referring to 7 hom. llf,^ 
4 Mad, 172, 6 Cal, 69, S'fiom. S86). [Proper Court 
to grant lanetion]. It is the Court whose duty it is 
to consider the evidence and decide upon its truth 
or falsity that is the proper Churt to grant sanction. 
Hence a Magistrate who examines a witness on 

--oommissiou for *a Sessions trial cannot grant it 
(Saadut v, Emptror, J1 C, W. N. 909), nor a Magis¬ 
trate who takes cognizance but transfers the case 
to another Magistrate who disposes ot* it {S C. W. N. 
33 : 6 C. ir» N. 35: see 3 C. W. N. 490\ [ IFAcn 
ionction thould be granted], Nir|auotion should be 
granted un'Iess tdie Court has made up its mind that 
the aotyised has committed- the jffeitces for wldcb 
he is to be prosecuted : this should not be left for 
oonsideratloinat^the,tifel (Uobibur v*. Khoda, 11 C. 

W. N. 195 : see also 19 kk 362: 7 Mad. 224 -• 
23 Mad. 210 : 26‘Mnd. 116j Ibid 190^. When there 
are aoprirnd fatie grounds for instituting* criminal 
proceedings, it ought to be .refused (29 Cal. 837 : 

2 Agra H. 'V. R. 3^8: see 9. W. ft. Cr. 3: Weir 
849 and 7 All, 4k)' It should Qot be granted as 
a matter of course, but only when the Court .is 
satisfied that the interests of justice require it, and 
there are strong primd facie grouDde.Cb’ All, 114 '• eec 
1 Cal 450. 466 sic. W. N. 409: 6'Cal. 380 per 
C. ,f .: Weir 846, 852)^ The mere fact of a charge 
not having l)peni proved *is net a sufficient ground 
(16 Cal, 661). , A clear case must, be made out for 
granting a sanction [Ram •R^thd'i. Emperor, 11 C. 
W. N. xxiv). [Cohtmi* of sanction]. The Court 
must comply fltrlotl^’wltb the tbrms of sec. 195 (4). 

A sanction whioh"does not specify the place ^here, 
and the occasion on which, an offence was committed 
is defective,' though these facts may be gathered by 
implication (Oirija v. Binode, 5 C. L. J. 222: Uabibw 
V. Khoda, 11 C. ^*N. 196). Where it is co'llohed in 
such general terms that It is impossible to say what 
offence Is Imputed to the accused, or whatidocumeuts 
form the subject of the charge, it is bad (Habibur v. 
JTAocfa, supra). [Sanction pett^ding appeal]. It is not 
desirable to grant 'ssnotion pending an appeal when 
its effect will be to delay if not to defeat the appeal 
(Jadu T, Louis, 34 Cal. 848), [ySuAcnfinatfon of 
Owrts], The oMea on the question of the difierenoe 
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between the High Court’s poi^rs under sec. 195 (6) 
and those under sec. 439 are not satisfactory. The 
first section seems to refer to cases where applleatlona 
for a'grant or revocation of sanction are first made 
to the A'ppellate Court from an order of a lower 
Court, e.g., from the Court of a Munsif to that of 
the District Judge, from a first class Magistrate to 
the Sessions Judge, from the District orSesslona 
Judge to the.High Court., Sec. 439 applies where 
an application from the original Court to the im¬ 
mediately superior Appellate Court has been made, 
and the order of the latter Court is sought to be 
revised. The Author’s view though'conslstent with 
that of Wallis, J., in Muthutmmi v. Veeni, 30 Mad. 
382, ie« opposed to that of the Full Bench in the 
same case and to that of other rulings. Thus it was 
held by the Full Bench that sec. 196 (6) was not 
restricted to the powers of the Appellate Court to 
which the first. Court was immediately subordinate 
(which is the Author’s view), but gave a second 
appeal to the Higir Court when the lower Appellate 
Court had revoked a sanction granted by the original 
Court. See also Palaniappa v. AnnamcUai, 27 Mad. 
223, which the Full Bench approved of. So it was 
held by the Calcutta High Court that it baa power 
wilder the same section to interfere with an order 
of a District Judge afli ming a sanction granted 
by the Munsif (Girija v. Binoit, 5 C. L. J. 222: 
Habibur V, Khoda, 11 C. W. N. 195), but not with 
one revoking the same (10 C. W. N. 1026). This 
latter case draws a difference between *' refuting ” 
and " revoking ” a sanction, ) distinction which was 
repudiated by the Madras Full Bench In 30 Mad. 
382, and also by the Divisional Bench In 27 Mad, 223, 
[Powers of Appellate Couil]. A Court to which an 
appeal is pfesented^ under sec. 195 cannot remand 
the case fona Jresh enquiry, Sec. 647 of the Civil 
Procedure Code does not apply tq prooeJdings under 
sec. 196, Cr. P. C. (Rama v. Venkatachella, 30 Mad. 
311). . • • 

CoMmwi.—Except as provided for under se(». 196 
and 199, any obe cognisant of the facts may be a 
com))lainant (Jif Bom, 60p, Ibid 590 : 21 Bom. 636 : 
18 All. 465 : 25 Bom. 15^115: 28 Alh 66 <i, 568: 
14 Cal, 707, 721), but not a person not personally 
oognizant'of the /acts (Chamroo v. Emperor, 11 C. 
W. N. 170 : kee 10 C. W. N. 1099) 

Commitments.—S ec. 215 applies only to commit¬ 
ments made under the chapter in which it occurs, 
but not to commitm 8 ni :8 directed under sec. 436 
(Muthia V. Emptror, 30 Mad. 224; Pirtii v. Sam- 
patia, 7 C. W. N. 327). 

Charges.— [iidttion of]. The addition of a charge 
under sec. 498,1. P, C., at the conclusion of the de¬ 
fence evidence Is irregular and prejudicial to the ac¬ 
cused. The conviction under sec. 498,1. P. C., was set 
aside and an enquiry into the other charges directed 
(Emperor v. leak, 31 Bom, 218). [Misjoinder], 
( 1 ) One head of charge including eeveroi oftncts of 
the eame kind committed on the same day. The 
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joinder In one oharge\of two offences committed on 
the same date, t.g., criminal breach of trust in res¬ 
pect of 3 sums received from different persons, 
vitiates the trial, and is not covered by ^eo. 637. 
There should be a separate charge in respect of each 
sum. (Tilakdhari v. Emperor, 6 C.,L, J. 757, fol¬ 
lowing 10 0. W. N. 520 and Ibid 53 dubitante; cf. 
Kaii V. Emperor, 30 Mad. 328). But in Mohaiuddi 
V. Jadu, 11 C. W. N. 54, dt was held, distinguishing 
IOC. IF, N, 53, that where three persons are charged 
In one charge lor three offences against different per¬ 
sons committed on the same date, and forming part of 
the same transaction, though strictly three separate 
charges should have been drawn, yet the misjoinder 
was an error of form cured by sec. 537. Tills' ruling 
is not correct. In the 6 rst place the act of each 
accused is distinct from that of a co accused, and the 
misjoinder is not one of form merely. The fact of 
the acts forming part of the same ‘•transaction, or 
being separated by letters, (a), {b),.(c), cannot justify 
a misjoinder, though the offences mentioned in (a), 
( 6 ) and (c) may be jointly tried. This case is clearly 
in conflict with 6 C. L J. 757, supra, and also with 
10 C. W, N. 53. The joinder in one charge of two 
distinct offences (extortion of muchilki and a sum 
of money), though arising out of the same transaO- 
tion is fatal (Gul Mahomed v. Chehaiu, 10 C. W. N. 
63). 

(ii), A joinder in one charge of two offenen of 
the tame kind (attempting to cheat) committed on 
iueeeiiive dates vitiates the trial, and is not cured by 
sec. 637 (Johan v. Kiny Emperor, 10 C. W. N. 520). 

(lii). Joinder of different offences on diferent 
heads of charge, not committed tn the same transac¬ 
tion, A charge of extortion (sec. 384, J. P. C.) alleged 
to have been committed on the 15th or 16th cannot 
be tried with one of assault (sec. 352, I. P. C.) com¬ 
mitted on the 15th (Gul Mahomed v. Cheharu, 
supra). A trial on a charge alleging thrpe distinct 
acta of criminal breach of trust and of falslflcation 
of accounts’ (secs. 409, 477A, I. P. C ) Is W. The 
misjoinder is nob covered'by sec. 234. Each act 
under sec. 409 may form part of the correspond¬ 
ing falsKoation, but it does not form part of the 
same transaction with the other offenejes under 
secs. 409, 477A. Though under see. 2 ^ 2 , a charge 
in respect of the gross sum Is one offence within 
sec. 234, it does not constitute the acts so charged 
into one transaction within sec. 235 (Kasi v. 
Emperor, 30 Mad. 328). Three separate complaints 
by three persons against the accused for rioting, 
hurt and mischief cannot be tried together, though 
the origin and preparation for the offence was 
the same and no objection was taken in the lower 
Courts (Sanda v. Empero,, II C. W. N. 1128). 
Sec. 234 refers to different acts by the same individual 
or sets of individuals against the same complainant 
or complainants sni^ltnnected as to form one person 
in law (Ibid). This view, though agreeing with that 
taken in i All, Ifff, is opposed to that of 9 Gal, 371. 


(Iv). Veilious 0fences in one transaction. Where 
the acousect/was tried a<* one trial on thfee charges 
under sue. 420,1. Vdfj , two of forgery (secs. 466, 468), 
one under Beo.^471,J.(,P. C.f and one ufider sec. 419: 
Aefd ^hatXhele W|y8 no mijjoinder, asothe offences 
were committed in one transaotion though committed 
at different times (^mperor v. Sri E'arain, 11 C. W. 
N. 715, distinguishing Birendra v. Emperor, 30 Cal. 
822, and Bhagwit v. Emperor, SCr. L Ind. 34 and 
following Emperor v\ Skerufalli, 27 Bom. 135). 
[Conviction for minor offence). Where the accused 
are ch,arged.'under 8 * 60 ( 1 . ^04 and 325, 1. P. C., read 

with sec 149, and the riot is disbelieved, they should 
not be cbnvicted under sec. 323 for their individual 
sots with which t'hey we.e not charged (Dasarath 
7 . Emperor, 34 Cal. '. ,Panchu v. Emperor, 34 
Cal. 698 : Ram v. Enipetot^ S C. W. N. 98) 

Compensation. —See. 250 does not apply where 
the complaint is dismissed unflrr sec. 203 (Bhagwan 
V. Ha^mukh, 29 All. l!j7). ''Vhere the Magistrate 
merely states that cause was shoyn but not what 
It was, the order la bad. But if the order of acquit¬ 
tal gives reasons for holding the case to be false, 
it is sufficient,compliance with cl. (6). (Sekh v. 
UGnlal, 11 C. W. N. Ixip. 

DiscHAhOE —A IMagistrate cannot discharge an 
accused without heahng all the prosecution witnesses. 
In a case of criminal misappropriation the Magistrate 
should consider whether the accused realized the 
money and did not credit it wltb. criminal intent or 
through mistake. A statement by the’accused that 
it was a matter of accounts, and ti^at he would pay 
what is due ik not a "ood gVound of discharge 
(Rakhal v. Monmolha, 11 C. W. N. Ixxxiil). 

Cro.s,s EXAMINATION.— 'Each accused has a right of 
cross-examining the complainant (Lala v. Emperor, 
11 C. W. N. cxI). , Where at the close of*the prose- 
cifbion the accused applied, for process to cross- 
examine the prosecution ^.witnesses : held that the 
Magistrate was ‘wrohg In refusing it, though the 
accused had the opportunity of erdss examining after 
the charge under sec. *256,an(L{iad declined to do .so, 
but had applied for \ime to do <o (Ilemanta v. 
Sayad, 11 C. W. N. ccciii). Under similar circum¬ 
stances it was held'^thht the accused could under 
sec. 257 call the prosecution witness as hit own, and 
then cross-examine them (ISAsp .v, iJdwA’ns, 28 Cal. 
594),'- See also on the point, 1 C, IF. N. 19: i 0. 
IF. N. 241. 

Process for witnesses.— Sec. 257 is Imperative. 
It leaver nu discretion to refus^ process, unless the 
Magistrate considers the applicaiion to bo for vexa¬ 
tion and delay 01 to defeat the ends of justice, 
lie must show in writing the grounds of refusal as 
to each witness (Emperor v. PurthoUam, 26 Bora. 
418, followed in 31 Mad. 131). When the refusal of 
process in regard to any partlcular'wltness Is not based 
on any ground mentioned in sec. 267 the illegality Is 
Incurable under sec. 537 (Narayana v. Emperor, 
31 Mad. 131). If the Magistrate states facta which 
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led him irresistibly to |^e oonelusion thatnbe ap¬ 
plication was ior vexation or Belay, see. ♦"SS? is 
sufficiently compHed with, though lA does iiot*ex- 
preasly say that th*e application waslfo^ tlfai, purpose 
(IFuAi’rf V. Empiror, II C.*W. N. 189 ser" also 
Chintamon v. Emptrw, 35 Cal. 24^), 

Summary trial — ^fPricedure detennined by com¬ 
plaint or police-report]. If the complaint does not 
disclose an offence triable•summarllv, the Magistrate 
cannot so try it unless he maBes his mind at the 
outset that the oomplaint Is.exaegera^ed, {Kevlar v. 
Khoshul, 11 C. W. N. cciv). Set ulso^ 0. L. R 374*: 
21 W. R. Sr. 89 : 22 W. R. Cr. 29: 4 Cal.,18: 
5 G. W. N. 252 : 25 W. R. ^Cr. 19 : 2,9 Ctl. 409: 
S Shomt't Rep. 17) ^t Is the Hjffence which the fhcts 
stated in the complaint consk^tutef _that determines 
the procedure, and not Ihe' sections of the law so 
mentioned therein (16 Gal.^ 715: of. 10 All. 55^ 
distinguishing the above*cases). , Similarly where 
^gnizance is taken on a p3fice-re/)o><, lb must regu¬ 
late the character of the procedure {24 W. R. Gr. 
dfS: Ibid 71), but the Court is not bound by the ' 
view of the law taken by the police (92 W. R. Gr. 
29, 30).^ 

Mibdirkction.— [Opini’ja of .hdge]. An expres¬ 
sion of opinion by the Judge on tljer facts witnout 
telling the jury Ahat tkey were at liberty to form 
their own opinion is a Inisdirection (Panchuif. Emper¬ 
or, 34 Cal.-698; see 10 C. W. N. 153\ 4 G. W. N. 


WEEKLY NOTES. 


ooxlli 


".the coins mai/ufaotured by the 

accused are very good imitations *of a genuine oc4d, 
and we haoe no hesitation In holding that persons 
might be deceived by the resemblance. That being 
so, the presumption referred to in the explanation ” 
(sec. 28) “ arises, and it is for the accused to prove 
that their intention was innocent or that they did 
not know that it was likely that deception would be 
practised ” (Per Banerjee and Aikman, JJ.). 


Ambica V. Dwarea, I„ L. R. 30A11.'95 Mort¬ 
gage by widow after adoption. 

Case whtve a mortgage executed by a widow In 
de^ance of her adopted son’s right was not allowed 
to be enforced against the adopted son. 


Indar Ses V. RiKHAif I. L. R. 30 All. 103. Gourt- 
fee—Additional relief — Refund. 

Where Plaintiff obtained reliefs wbioh he did not 
Aask and for which he paid additional Court-fee and 
the Appellate Court reversed that portion of the 
first Cjpurt’s decree which gave those reliefs, held that 
the Appellant was entitled to get a refund of the 
Court-fee paid by him in the memo, of appeal for 
.those reliefs. 


576, Ibid 196 : 10.Gal.‘97^0 :19 W. R. Cr. 71: 20 
Bom. 215, 224 , 22o : 25 Gal. 230). *11 the opinion is 
so expressed as to leave the jury no opt|pn, it Is a 
misdirection it? G. W. N. li.v).- [Racts 

to be sfa<ed]. The omission to explain to the jury all 
the essential elemg^its of the offencS vitiate* the con¬ 
viction. The Judge shoulcf dlflerentihte the evidence 
against each accifted (Mari v. Emperor,*20 Mad. 44 : 
Mangan v. Emperor, 29 Cal, .379). He should spe¬ 
cifically call their attention to *he medical evidence 
ill favour of the accused (Panchu v. Rmpvor, supra), 
and also the fact of the original wityesses named In 
the Firsts Information having been abandoned and 
of the prosecution witnesses being entirely now ones 
(Dasarath v. Empero/, 34 Qal. 325). The omission 
to Instruct the jury as to (heir verdi>)t If they found 
that there was no unlawfi^l ai^emblji but that hurt 
was Individually caused.by,the accused is a serious, 
misdireotlon (Panchu v. Emperor, suprn), (Record of 
charge]. The charge should be recorded intelligibly 
and with sufficient fullness to satisfy the Appellate 
Court that all the povits in the case were cfeaely 
and correctly stated to the Jury (Panchu v. Emperor, 
supra). 

(To be continued.) 


Banarasi Prasad v. Ram Narain, I. L. R. 30 AH, 
105. Suit to set aside a"decree. 

f 

No suit'lies where the only relief claimed Is the 
setting aside by a Subordinate Judge of a decree 
passed by his preddfcessor. [In this ease fraud was 
neither alleged npr jiroved and no specific relief was 
asked for, save and except the setting aside of the 
decree], 

• 

Ram Deni n.’NAiiD Lal, I. L, R. 30 All. 109, 
Criminal ftoceduie Code, sec, l95—Sanction to pro¬ 
secute. ' ' , t • 

A Sessions Judge has no power to set aside an 
order of a District Magistrate granting a sanction 
on refusal to do 10 by a Magistrate.of the third 
class. 

Gordhan t>. Chunni Lal, *I. L. R. 30 All, 111. 
Trust — Uncertainty. • 

Case where it was held that a trust was not void 
for uncertainty. 


E. H. Monnieb. 


Sdafaquat V, Wali Abhad, I. L. R. 30 All. 116. 
Criminal Procedure Code, tecs. 4^7, 4^^ — Revision. 


CURRENT INDIAN CASES. 

Emperor t>. Quadir Bcksh, L L. R. 30 All. 93. 
CoMfitrr/ei{ coin—Psna/ Code, sect. 28, 231—Onus. 


An application for revision was not entertained 
by the High Court as the applicant could have 
applied to the Sessions Judge. 
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Haidar Husain Abdul Ahad, 1. L. R, 30 All. 


11,7. Civil Proced'ire Code, sec. S62—Death of sole 
Appellant. , ’ 

An appeal abated when some of the several heirs 
of the deceased Appellant were brought on the 
record and the others were not brought on the record 
either as Appellants or Respondents, 


IsMDAB Koan V. Ahmad Husain, I. L R. 30 All. 
119. Moftgage — Purchase—Adverse possession. 

By adverse possession ie meant possession by a 
person holding the land on bis own behalf or on 
behalf of some person other than the ,^rue owner, 
the true owner having a right to immediate posses¬ 
sion. In the present case it was held that tEe 
possession of a purchaser of an equity of redemption 
who was an usufructuary mortgagee did not amount 
to adverse possession against the other mortgagors. 


Ramji Das Poddar v. Howsb, I. L. R. 35 Cal. 
199, Arbitration Act, sec. 19. 

Sec. 19 of the Arbitration Act applies only to 
oases where there has been a submission to a.'bitra- 
tion before the commencement of legal proceedings, 
and gives the Court power to stay subsequent 
proceedings. 


^cbieto. 

The Code of Civil Procedure, being Act V of 
1908. Edited hg Babu Chatu Chandra Bhatlachaeya, 
M. A, B. L., Vahl, Iligh CowC, Calcutta. Pointed 
and published by J. N. Bose, Puss, Calcutta. 

Price Re. 1. 

This edition does not contain notes of cases but 
In the margin to each of the sections the refer¬ 
ences to the corresponding sections of* the old Code 
and to the English. Rules atd Orders are given. 
This is an improvement over .the system of giving 
tketa in tabula.’ form as in the Act as published 
In the Government‘^Gazette and its reprints by other 
private publishers. The report of the special com¬ 
mittee appointed to consider Ihe ^amendment of the 
Code and a table of the corresponding sections of 
the old and the new Code and a general subject index 
are also given. This edition promises to be more 
useful to the Bench and the Bar than others previous¬ 
ly published. 
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J f'AjPKaL.FROM Bomb/I.] 

LORD_^MA,pNAGLTEW. ' .KaIKHUSRU AdKRJI 
Lord Atkins&n. Ghaswal'la and others. 

Sir Arthur Wilbow. v. 

1908. " The Secretary of State for 
3rd July. India in Council. 

Special leave hy'conssnt—Interlocutory order, appeal 
from, treated as ^appeal on the merits of the whole 
case. ‘ 

This matter was partly gone into and then ad¬ 
journed. See 12 C. W. N., p. olxxxiv. It was again 
taken tip on the above date. ' 

Lord Maonaqhskn';—W o have got an answer from 
the India Office. I Uo not pretend quite to under¬ 
stand it, but I think lb authorises us to grant you 
special leave to appeal." ,The special leave ought 
to be this. I do' 'not bnow how it is to be carried 
out, but I should thlnk.it would be something in this 
.form. “Special leave to appeal by consent 
appeal to be treated as atv appeal from the decree 
on the mqrlts,” and then put in whatever words they 
wish in order to gu^rd thetipselves. 

Mr. DeOruflther.—l think the' suggestion Is this, 
that as one of (-the Courts in,.India,and one of the 
Judges of the Court of Appeal has affirmed the 
fiudiugs o't fact come tjo by the District Judge we 
should be preoluded from, suggesting to your Lord- 
ships that there tjvece coAcncrei/t findings. 

Lord Macnaghtbn.—O f course that must be 
guarded against. , ' 

i^r. DeOruyther.—We constat to that. I doubt 
whether i^ would uome wltblu the ordinary rule of 
your Lordships’Beard becimsa the two Judges would 
have differed,in the Court of Appeal on this question 
of fact. 

Lord Maonaghtkji —You would be the Appel¬ 
lants ?, I ahould have thought they would prefer 
to be tb'e Appellants but apparently they do not. 

Mr. DeOruyther.-i-li.joat Lordships pj^aee, the 
order might be, by consent of parties, that the 
appeal from.tbe interlocutory proceedings should be 
treated before*yohr Loi^ships as an appeal on the 
merits, both as to facte and law 1 
Lord Macn'aohteiI.— the'merite, for a final 
'decree. 

Mr, DeOruyfhtr. —Both on the faote and law 1 
Lord MacnagAten.—Y es: then' put lu words to 
satisfy them. ^ 

Mr. DeOruytlur.—l think “ the faote and law ” 
would cove^lt. ' 

Lord Maonaohten.—I think so. They ought to 
show you the order before lb is drawn up. 

Mr. DeGruytler .—If your Lordship pleases. I 
am obliged to your LordsUlp. 

Lord Maonaohten —On those terms their Lord- 
ships will humbly advise Hie Majesty to grant 
special leave to appeal. 
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Mr, DtQruytlur.~-\ authorised on Ifthalt of 
ihe Ssoretary oI S;ate to Inform^our LordShIpa of 
their consent to^ the course your lordships h*ave 
adopted. * ’ \ 4 * 

S'ptcial live pvette^s prapd, 

CALCUTTA HIGH COftRT.’ 

Recent decisions noi reported, 

t a • 

(Tbo Importimt a«isi to b« (uUy reporJbd bereaftn.' ' 

» 

Criminal Revisional Jorisdiotion. Before Bbktt 
and Rtves, JJ> Crimin/Jj REvfsiON *No., 788 
OF 1908. PHANINDI)tf fsTATH MITTRA, 
Petitioner ». KINO BMP,EROR, Opposite Party, 
14tb June 1908, 

Ctiminal Piocedure C(/de, sea.,S08 and 81ft —ITAe- 
ihtr etc. Sift u to be read subject to m. 208 — Commit- 
laten t to the Calcutta Seniont—Application to qu nh — 
Juritdiction of the Appellate Bench. * 

The Petitioner was the printer and publisher of a 
Vernacular newspaper jcalled J^uqantar. He was 
convicted by tfie Chief PresIdency^Magiatrate, Cal¬ 
cutta, under sea. 124A, I. P. C,, in ■'May 1908 and 
was undergoing imjfrisonment for that offence. He , 
was again placed before the .fa'll PreJidency Magis¬ 
trate to answer tp another oltarge under sco. 121 A, 

I. P. C, f.'r haviifg published certain articles in the 
Yvgantar In its issue of the 9th day of^M.iy 1908. , 
The Magistrate aftfr ffnishiu^ the examinatipn iu- 
ohlef of the prosecution witnesses committed the 
Petitioner to tl^e Court of SesiAons anti he refused 
ail application put In oA behalf bf the Petitioner 
for an opportunity to oross-examlne I4ie prosecution 
witnesses and examining witnesses for the defence. 
This rule was obtained to quash the commitment. 

Their Lordships observed :— , ’ . 

"The question whihh Js raised by the application 
Is whether sec, 347, Cr, P. C, !e to be read as sub¬ 
ject to the provision^ of sec. 208, t\. P. C, so ns to 
render It Imperativff on a^ Magistrate/after he has 
decided to commit an aocuse'd Mor trial to the 
High Court to allow him /o pross ejaniine the wit¬ 
nesses for the pibae^ntji'fl and to oall witnesses fqr 
the defence. In our opinion the qi^estion must Be 
answered In the negative, and in.this view we are 
supported by a decision of the J*udgeg of the Bom 
bay High Court in tlje case, In *« CliveDuiant 
(unreported Criminal ease*, Bombay, p. 975) " 

As to the question of the jurlsdiutiou of the 
Criminal Bench, their Lordships expressed a doubt 
whether the application ought not to have been made 
to the Judge exercising the Origiiml Criminal Juris¬ 
diction of the High Cou’rN 

The oases reported in I. L. H. 20 All. 264 and 
I L R. 26 All. 177 were dissented from and the 
case in I. L. R. 21 Cal. 642 was dlstlngalBhed, 
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Mr, C. R. Dat and Mr. S. K. kaldar, with Balm 
Narendra, Kumar Boee, for the Pititioner, • 

Mr. C'regsry for the Crown. 

Buie diitharged. 

Civil Appellate JuBigoioxioN. Before Stephen and 
Holhwood, JJ Apfbsl from Appellate Deobbe 
No. 292 OF 1906 ABDUJj MIAN and othebe, 
Plaintiffs Nos. I and 2, Appellants v. AHAMAD- 
DIN SIRKAR AND OTHERE, Responents. 22nd 
July 1908. 

Dec*^ei, eetting aside of — Correction — Irregularity. 

• The suit was brought for the purpose of having 
the decree which had been obtained by Defendant 
No, 1 against Defendant No 2 and another, set 
aside on the ground that it was fraudulently ob¬ 
tained. 

0.10 Pechul Mondu’l held a jtma of 23 rupees 
comprising 16 Bighas and odd under Defendant No. 
I. At his death his heirs sold the holding to Hamid 
Mahomed Sircar, the father of the Plaintiffs. In 
spite of that transfer some years afterwards De- 
feiidvit No. 1 sued the heirs of Pechul Mondul 
for rent for three years assessing the rent at 
32 rupees and odd Instead of 23 rupees. That 
suit was decreed In favour of Defendant No. 1 cx 
paite. Thereon tlie Plaintiffs brought a suit for 
getting aside that decree on the ground that it was 
fraudulent. Iii that they succeeded in so far as 
1 tiiat the enhancement of rent was declared to be 
fraudulent, and the ex ptrtc decree was corrected in 
such a way that a decree was made agaiust the 
Plaintiffs for the rent that was due from them. Be¬ 
fore that suit iWd been decided the Defenc(ant No. 

brought a second suit for the rent, for the succes¬ 
sive three years against the heirs of Pechul Mondul 
which was difcreefl ex parte. It is that decision 
which tlie I^lal>)tlffs now sought to have set aside. 

The Munsif fouifd that tdie decree was fraudu¬ 
lently obtained, because he cgnsidered that Defend¬ 
ant No. 1 was obtaining the rigl\,t to execute aUelree 
against a property which he know’ to be the pro¬ 
perly of the Ptaintiffsjn a suit brought against the 
heirs of Pechul ’and held that any attempt to exe¬ 
cute that decree would he evidence that the decree 
was fraudulent. The lower Appellate Court found 
that the suic was not fraudulent because It was for 
enhanced rent. The suit was also not ijecessarlly 
fraudulent because a similar suit had previously 
failed. It substantially dismissed the Plaintiff’s case, 
Leoause it held that they had no cause of action. 
It went further and ‘'corrected’’ the decree, 
made a decree ordering the Plaintiffs to paj) tha 
rent In a suit which was not at ail before the Court, 
It also gave relief against the Plaintiffs which had 
been barred by the statute of limitation and gave 
relief against persons who were no parties to the 
suit la which It was given. 
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J7<W—That the proceedings in the lower Appel¬ 
late Court were irre(i;ular and should be set aside. 
habu Mukmdn Nath Roy for the Appejlants. 
Moulvi Sytd Samsul Huda for the Eespondents, 

Ajtptal aUowtd: 

A. T, M. ' Case remanded. 

Civil Appellate Jorisdiction. Beftre Stephen and 
Holmwood, JJ. PROM Appellate Dkorek 

No. 2415 OF 1906. SRIMATI SASHI BALA 
SEN, Defendant No. 1, Appellant v. JOGENDRA 
LAL (JHOWDHURY {Plaintiff) and FOTEII 
ALT AND ANOTHER (Defendants), Respondents. 
23rd July 1908. > 

Civil Procedure Code {Act XIV of 1S82), sec, SK 
— Withdrawal of suit—Stranger to the suit, right of. 

The Plaintiff sued the Defendants for rent of a 
taluk. The defence set up by the Defendants was 
that the predecessor in title oi the Plaintiff split up 
the taluk of which the taink now in question was 
one of the parts, and that having been done with¬ 
out the consent of the tenants the suit in the pre¬ 
sent form must fail. 

The predecessor in title of the Plaintiff brought 
a suit for the rent of the years 1264 and 1265, 
That suit was decreed, but that decision was appeal¬ 
ed against and during the pendency of the appeal 
the suit was withdrawn with liberty to bring a fresh 
suit. Meanwhile the taluk had been sold to the 
present Plaintiff, ,who sued for rent in respect of 
those years, and It was contended by the Defendant 
that he was not entitled to sue for them as the 
liberty to bring a fresh suit could not enure to his 
benefit. 

Held —That on the case’being, withdrawn it was 
as thou^ that suit had never existed. There might 
be a bar to the Plaintiff’s bringing the same suit 
again, but that did not debar a stranger to that suit 
from bringing another suit on the pam*e ground of 
action. . ‘ 

Babu Promotha Nath Sen for the Appellant. 

Eon'ble S. .P* Sinka (Advocate General), Babu 
Dhirendra Lai Kasigir and Moulvi Z. R. Zahtd for 
the Respondents ^ • 

A. T. M. ‘ ■ Appeal dismissed. 

Civil Appellate Jorisdiction. Before Stephen and 
Holmwood, JJ Appeal from Appellate Order 
No. 527 OF 1907. UMED ALT, Appellants, 
ABDUL KARIM CHAPRASf, Respondent. 
Heard, 13lh July 1908. Judgment, 16th July 
1908. 

Lmiiation Act (XV of 1877), Sch. II, Art. 179, 
cl. (4)~Step in aid oj execution—Sea vice of notice on 
the judgment-df^—Faxlwe to appear if debars 
taking objection in subsequent proceeding. 

The Appellant, judgment-debtor, applied for a de- 


1 
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olaratiot^ that the decree-holder’s fifth application for 
executlqii was barrefi by limitation, t 
'Fhe first application for exeoution was made on 
28th Noyeinbcr ||190Ij notice wtis served on 6th 
December, tipe Allowed to decree-holder on 21st 
December 1901; the application watf dismissed for 
default on 4th (January 1902. 7he second applica¬ 
tion for execution was made on ISth December 1904, 
notice served on 24th December; it was dismissed 
for default on 14tk February 1905. There was a 
third and fourtlr petition on the 25th April 1906 
apd 14t'h July'1^06, respectively,, which were also 
dismissed for default. The next applieation was 
dated' 9th April 1907, 

Two grounds were wrg'ud by the decree-holder in 
the lower Courts for b'otding that the execution was 
not barred. Fii st( that? the application for time on the 
21st December 1901 was a step in aid of exeoutiou; 
secondly, that the judgmdnt-debtor was estopped by 
bis conduct in not otijeotir.g to the subsequent exe-. 
cutlon proceedings of which he pot notice. 

, The Munsif held that the first ground was uiilou- 
able as the o^der for limo was not a step in aid of 
execution. Inasmuch as it was not shown that the 
decree-holder had spiled either by a petition or 
orally for tinqe. He however 'f6und that the 
judgmeut debtor'''oouId not now q'leEtjon the validity 
of the execution case of 1904 Inasmuch as notice 
was served upofi him and he did not appear to con¬ 
test the execution proceedings. 

On appeal it jvas hefd *tha,t ttiere could be no 
estoppel Inasmuch as the rule laid down in Mangal 
' Pffsh'id .Ditchit’s oive (I. 'L R 8 Cal. 51) did not 
apply'^to the present case. The Court however held 
that the order of"the Court to the decree-holder to 
take steps which was passed on the* 21st December 
1901 must hs.ve been based on some application of 
the decree holder and thaj; as his application for time 
was granted the order,must be taken to be a step in 
aid of 6,160^1100; The Appellate Court therefore 
dismissed'the' judgment-debtor^ appeal. 

Held —An appileatipn for time was not a,step lu 
aid of execution.*' ‘ . 

Kai tick Nath Pandey v. Jagatnathram Marwari 
(I. L R. 27 'Ct«J *285), 'Hira Lai Bose v, Dwija 
Ghaian Bose (10 C. W. N. 209 : s, c. 3 C. L. J, 240) 
followed. ' ‘ • 

‘••A more service of notice on the judgment-debtor 
afier the decree Van barred was not a proceeding in 
execution merely Because the judg'ment-debtor did 
not.pome in and oppose it. , 

Mangal Pershad Ditchit L. R. 8 Cal, 51) and 
Narendra Nath Pahari v, Bhupenctra Narain Boy 
(I. L tl. 23 Cai. 574) distinguished. 

Bisheshur Mullick v. Maharaja Madhab Chunder 
(10 W. R. F. B. 8) followed. 

Dr. P, iya Nath Sen for the Appellant. 

Moulvi Nuruddin Ahmed tot the Respondent, 

A. T, M. Appeal decreed. 
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oai| either bp enq;iiry under lec. I 4 S, 
Cr^ F. C,, or, tn o^r*^api^ 4* he^did 
'neither, hie order under tec. I 46 it'had in 
law an^ ohght to be eet atide. . 

This WM a rule granted on the 26th of 
April 1908, against,an order of Moulvie 
A. ,N. All, Deputy Mifgfttratfi of Ifabl- 
gunj, dated the 2nd of March 1908, 
attaching Ihi) land in dispute under sec. 
146, Cr. P. C.,, vAitl] a competent Court 
has deterntined the Vights of the parties 
thereto. 

t 

The facts tmateflal to the report are 
briefly,a8 follows :— 

A prooee.ding under geo. 146, Cr. P. C„ 
having been instituted the* parties were 
o^led upo*h to file*wr!tten staten^jents and 
produce evidence, OA^he day fired for 
hearing, the parties neithef filed written 
Statements nttr produced any evidence, 
orej dr ■dopujsentar^, but prayed for time 
to enabje them to see their dooumentg 
and ti^ke legal opinion. The* Mf^latrate 
did not accede to ,their prayer but pro- 
oedded to examine them, and then at- 
titohed the subject of dispute under sec., 
146, Cr. P. C., recording the following 
order :— 

“ No written statements filed. No evi- 
denqe eral or 'dooujnentary produced, 

thoug’h the parties were ordered to pro- 

• • * 

duos it. TIbio 1> prs^ed for in order to 
see doouDiodts and consult legal opinion. 
This means that the parties don’t want 
to, make any straightforward statements 
and so time cannot be granted. Heard 
the part']ls« I am unable to satisfy my¬ 
self which party la in pbseesslon of the 
subject of dispute, and so I attach it 
until a competent Cpurt has determined 
the rights of the pan ies thereto.” 
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Mr* A» Rneul and Babu Biewa Nath 
Bote for the Petitioner. 

Babu Bepin ’Chandra Mulliok for the 
Opposite Party, 

The Judgment op the Court was as 
follows:— 

In this case proceedings were instituted 
under sec. 146, Cr. P. C., and the 2Dd 
March was the day appointed for the 
hearing. On that day no written state¬ 
ment had been filed ’and no evidence 
was produced. The Magistrate thereupon 
heard the parties add then, being unable 
to decide which was in possession, pro¬ 
ceeded to attach the land under sec. 146. 
In our opinion in doing this he refused 
to, exercise his jurisdiction. In the first 
place he plainly ought to have given 
more time for regular proceedings to be 
followed. In the second place, in the 
absence of information, lie might have 
himself held a local enquiry under sec. 
148, and in various ways might have 
Informed hiniself^as to the facts of the 
case. As he .had net done so we hold 
that he has deefined jurisdiction, and the 
rule must be made absolute and tbo 
order coDiplaluet! of set aside. 

B. C. * Rule made absolute. 

• - - , 

[ORDINARY ORIGINAL 
.JURISDICTION. 

Suit No. 785 of 1903. 

Raja Srkenath Roy 
and, others, 

Woodboffe, J ^ 

Romksh Chandra 
23, June. . ^ 

Aoharyya Chaudhdri 

and others 

Practice—-Notice—Application for trane- 
mim'on of decree—Execution — Court which 
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♦ < “ 

Raja Sreenath Rot v. Eomesh Chandra Aohartta C^addhuri. ^ 


ihould iisue notice—Code of Civil d^rd'cedure 
(Act XIV of 1882), Cl. 228 and 248. 

The notice under tec. 24S of the Code of 
Civil Procedure may be served by the 
Court to whkh the decree •'is transmitted 
for execution' and not necessarily by the 
Court which passed ft and to which an 
application is made for transmission under 
tee, 223 of the Code. 

The Court has a discretion whether or 
not it will issue a notice before crdei'ing 
transmission. 

Ordinarily, in a case like the present, 
it should be left to the Court to which 
the decree is to be transmitted to issue the 
notice. 

Ex parte application In Chambers. 

By a decree made In this suit, on fue 
Ist February 1905, It was ordered and 
decreed that the Defendant, Ramesh 
Chandra Acharyya Chaudhuri, personally 
and the Defendants the Official Receiver 
and Srimatl Sindhubala Debi do out of the 
estate of Dakshlna Mohan Roy, deceased, 
pay to the Plaintiff Rs. 93,989 13 10 
with interest and costs cn Scale No. 
2. Some of the properties belonging 
to the estate of the said,Dak^hlna Mohan 
Roy were acquired by the ,GoVernment 
for public purposes and' Rs. 59,500, being 
the com^pensadon awarded in respect of 
the properties so acquired, was lying in 
deposit In the Court pf the Land Acqul- 
tition Judg^ of 24-Pergannab8. 

This was an application, in Chambers, 
under sec. 223 of the Code of Civil 
Procedure to have decree transmitted to 
the Court of the District Judge of 24- 
Pergunnabs for execution. As fairly 
long time would be necessary for the 
issue and return of the usual notice to 
the Uffeodant for showing cause against 


the execution ofHhe decree undM 
248 of th^' Code /of Civil Procedure, 
and as* the Plaintiffs apprehended that,' 
during sucb time,, the Defendahts, would 
withdraw the money in deposit, they 
prayed that such notice might be dis* 
pensed w^th apd,tb^ decree transmitted : 
they undertook to have such notice being 
issued fiom the District Court. 

( 

The Judgment ob" th|; Court was as 
follows:— 

WooDROFFB, J.—This Is ail Application 
under sec. 223 for t^e transmission of 
a decree from this Court for exeoif,.lon to 
another Court. The decree ia one more 
than a year •-old and therefore notice 
must b^ given to tb^ judgm^nt-del^or. 
The question is w'iftetber this notice mufit 
be issued by this Court or by thfi Court 
to which the decree is fransmitted. I 

U 

am Informed that the geirer%l p^ko^ice 
of the Court has hitherto been to allow 
notice under sec. 248* to be issued by 
the Court to which, the decree is trans¬ 
mitted and that it Is not necessary tSat 
it should be, though it may be, issued 
by this Court. On the other hand, my 
attention has been drawn to a judgment 
of Mr. Justice Ohltty* in whiph *he held 
that notice must i^sue fironf tbi^ Court. 
The question m^ist be determined with 
reference to the fp^ nis of the Code. I 
have consulted my learnedi brother and 
be agrees with me that the* practice as 
here laid down should be followed. The 
explanation to sec. ^48 says that In 
that 'section the phrase "t^be* Court” 
means the Court by which the decree 

• Unreported; Suit No. 268 of 189#; /oy 
Chand Lall v. Chuterput Sing : Order, dated 2nd 
September 1S07. 
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WM passed, vnless. tbe .deoree has been 
^ senti to abother Cowt ^or exeoution, in 
whl<)|i case, it means such other Court. 
Now,*that explanation* can ohiy apply to 
oases which fall within that, section and 
seo. 248 requli'es tSe issuo of notice only 
where execution Is aspUed for. In the 
present case, execution is not applied for 
under sed. §48 but applloajbion is made 
under seo. 223> for the transmission o^ 
the decred, uaVer wtiich section no notice 
is required to issue. The application 
though o*ne^ on jesecution is not for exe¬ 
cution. Moreover, the explanation refers 
to the case where a decree has been «ent 
to another Court. Tdat is not the else 
here, as, the decree’ has not been trans¬ 
ferred, though an applicatioi/ has been 
Tnade^ftjr that purpose.* It may, no doubt, 

be contended that it is advisable fer a 

• • 

Court, before transmitting a decree, to 
Issue* nolice and <o determine whether 
there iS any objection to osecution. Dut 
the question before me is whether this is 
f^^ecution. I thitfk not. ,In some cases, 
jt may be more convenient that a decree 
be transmitted to another Court withoat 
notice being fir^t Issued by the trasmit- 
tiog Cpurt. In other sasep^ the balance 
of convenience^may be the other way. 

The* Court has 'a discretion in the 

• • 

matter. The ocn8|deiation8 which apply 
In the *cji8e of a ^decree transmitted 
to’thls Cihtrt are not the same as^those 
which apply to a decree which this Court 
Wnsmits. OrdiAarlly, I think. It is more 
oonvenlint. In cases such as those before 
me, that notice should Usue by the Court 
to which the decree is transferred and 
within whose jurisdiction the judgment- 
debtor probably Is. I think, this is the 
t»n here and I, therefore, direct the 


transmission of the decree as prayed and 
that notice under sec. 248 be given by 
the Court to'whlch the decree is hereby 
directed to be transmitted. 

Messrs. Bannerjee and Ifalder, Attor* 
neya for the Plaintiffs. 

P. H. C. Application allotted, 

[CIVIL APPELLATE JURISDICTION.] 

Api’eal from Appellate Decree 
No. G58 OF 1906. 

Mookhfjke, J. , Ram Pebshad Koebi 
Caspbrsz, J. and ors.. Plaintiffs, 

1907. Appellants, 

Heard, v. 

^ 26, August, j Jawahir Rot and 

Judgment, ors, Defendants, 

27, August.] Respondents. 

Bengal Tenancy Act ( VIII of 1885), seo, 
8^, els. (1) and {2)—Non-iransferable occu- 
pa7ic>/ holding — Ahandonment-^Notice by 
landlord if necessary—Mortgage of holding 
—Sale by mortgagee if constitutes abandon’ 
ment. 

Service of 'notice under cl. (2) of sec, 
87 of the Bengal Tenancy Act is not in- 
dispensable to *efect a legal abandonment 
and to allolo a vfllid re-entry by the land¬ 
lords 

The only effect of service of nittce under 
sec. 87, cl.’(2) is to make it obligatory 
upon the tenaht to have speedy determina¬ 
tion of the question whether there has 

been an abandonment or not, 

• 

Abandonment is the effect of the act of 
the tenant in vacating the holding without 
making arrangement for payment of his 
rent as it falls due and for cultivating 
the land. 

Whetfwr then has been abandonment or 
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not in any individual case is a qr^estion of 
intention to be determined upon the facts 
of the particular case. 

When an occupancy raiyat mortgages 
his {non-transfernble) holding and the 
mortgagee enforces the mortgage, has the 
holding sold, and pwehases it himself, the 
possession of the raiyat completely ceases 
and there is an abandonment of tfie hold¬ 
ing by him. 

This was an appeal preferred against 
the decision of Bibn Nisl:aran Banerjee, 
Subordinate Judge of Sbahabad, dated 
the 3rd of February 1906, reversing that 
of Mr. S. N. Ahmad, Munsif of Shaha- 
bad, dated the 17th of August 1905. 

The facts of the case appear from the 
Judgment, 

Babus Mohendia Nath Roy and Makhun 
Lai for the Appellants. 

Babu Ditiarka Nath Mitra for the Res¬ 
pondents, 

The Judgment of tuis Court was as 
follows:— 

Mooxerjke, J. — The subject-matter of 
the litigation which hau gi\ien rise to 
this appeal is an agricultural ' tenancy 
held by the PlalntiflH-Appellants under 
their landlords, the Defendants-Respond- 
ents. 'Jt appears that the Plaintiffs exe¬ 
cuted a mortgage of,this property in 
favour of the fifth Defendant, who ob¬ 
tained an rx parte decree thereon in the 
year 1892. Subsequently, In execution 
oi the decree, the holding was sold and 
purchased by the decree-holder who ob¬ 
tained delivery of possession In 1898. 
In 1902, the landlords brought a suit 
for declaration that the bolding was 
Doa;.tMQ^f^Table and that the purchaser 


at the mortgetge '^sale had not acquired 
any interest'therein,^ The presant Pla’n- 
tifis were not madh Defendants to that 
litigation. In 1903, the landlords ob¬ 
tained a decree for ejeotojenb as against 
the purchaser at Che exeoutiou sale. 
They executed' the decree and on the 
30th June 1904 obtained delivery’ of 
possessicm through the Coupt. On the 
30th August 1904, the Plalntifi's com¬ 
menced this action for racorery of pos¬ 
session. Their ease as laid in the plaint 
is that at the date O;^ the In^itutlon of 
the suit they had a subsisting tenancy 
right, and that the re-entry by the' land¬ 
lords was unlawfktl. The Courts below 
have concurrently held that there was 
a mortgage decree in 1892, followed “Isy 
a sale in 1898, and''that since therdate o* 
the sale, the PlalntiSa have not been In 
possession of their bolding. The Court 
of first instance, however, mSde*a VeoPee 
iq. favour of Piaintiffa on tlje ground 
that their tenancy right had notrbeen 
extinguished. The S*ibordlnate Jud^e 
has reversed that deulsion on Che ground 
t,hat there was an" abandonment by the 
Plaintiffs, and that at the* date of the 
Institution pf the suit, there was no sub¬ 
sisting tenancy on .the basis ol which 
they were'entitled tr recover'posse bbIqu. 

The Plaintiffs'.have, now appealed to 
this Court, and on Cbelr behalf it has 
been contended, thaE the tdhacoy wm sub- 
sistii^ at the date of the oommenoement 
of the action, Inasmuch ae admittedly, 
the landlords did not re enter after they 
had complied with the proviefons of s^o. 
87 of the Bengal Tenancy Act. The 
substantial question, therefore, which 
calls for decision is ^whether the provi¬ 
sions of sec. 87 are exhauiUvei or .wbethtf 
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a teneooy may be> teroun^ted by volun¬ 
tary Abandcmmeat andYb^lan^lord ma^ 
lawfully, re-enter ev<vi though he *does 
not folloir the prooedurb laid" down in 
that Bection.. 

The first Bub aeotion pf sec.-87 provides 
that if a raiyab voluntarl^ Abanijona his 
wresidenoe without notice to his iandlurd 
and wltljoub ar^anping for payment of 
his rent as it falts and ceasea to 
oultivate his h'oidiZig eitlier by himself or 
by some other person, the landlord may 
at any time* 8|/ter tiSe expiration of the 
agriouitupl year, in which the ralyat so 
abandons and ceases to cultivate the* 
holding, enter on the holding and let 
It out to avother ;^enant or take to 
ouitlvatiou himself. Th^ reasonabJe con- 
truotlon qfwhich this subsection admits, 
Appears to us to^ btJ that» ablndonmeut 
is the ejS’fCt'oMhe act of the tenant iu 
vacating*the boldifig* without making 
arrangement for paypieut of his, rent as 
it falls due, and for cultivating the laud. 

If A tc-nant ceases to cultivate his holding 

> » 

either by himself or by s^me other per¬ 
son, If he omits t,o make arrangement for 
the payment of rent as it fails due, and 
if be does these acts without notice to 
his landlord, Hjere, is lin abandonment. 
No doubt vfhether there la abandonment 
or not in any* individual jaae is a ques¬ 
tion of intention to be determined upon 
>the faoZs of .tlie particular case. But 
‘we are unable to aooept«tbe contention 
of the learned vakil for 'the Appellants 
that In ord^r to eflfeob a legal abandon¬ 
ment and to allow a valid re entry by 
the landlord, service of notice ifnder 
lub-seo. 2 of see. 87 is necessary. One 
teat aeems tq he oonelasive upon the 
point. If the NHloe of notiot by the 


landlord is* necessary for the determina¬ 
tion of the tenancy, how Is lb that under 
sub sec. 3, It is open to the tenant even 
after such notice has been served, to 
recover possession from the landlord, ou 
the ground that as a matter of*fact there 
was no abandonment,* because although, 
he might liave temporarily vacated his 
holding, be^bad no intention to abandon 
ft. Sub-sec, 3 conclusively shows that 
the abandonment, if thpre is one, is 
independent of the service of notice. 
The only effect of the service of notice 
is to make It obligatory upon the tenant 
to have speedy determination of the 
•question, whether there Las been an 
abandonment or not. If the landlord 
ro-enfers without service of notice under 
sub-sec, 2, it is open to the tenant to 
• bring a suit fur recovery of possession 
till his rights have been extinguished 
by the law of limitation. In other.word8, 
•if the tenant is an occupancy ralyat, 
he has two years from the date of dis¬ 
possession within which to bring a suit 
under Seb, HI,* Art. 3 of the Bengal 
Tenancy Act. If on the other band, 
be is a non ocoupiAicy raiyat, he could 
sue within a period of six, if not twelve, 
years upon the authority of the Full 

• I , 

Bench decision of this Court in tba case 

» 

of TatiiizudJin v, Athrxib AH (1). [Ra- 
forenoe may be” made to Art, 3, as re¬ 
cently amended, which fixes a period of 
two years for all raiyats and under- 
ralyats]. When, however, the notice 
under sub sec. 2 has been served, the 
tenant, who wishes to recover possession 
of the bolding, must, if an ocoupancy 
raiyat, bring the suit not later than the 
esplratiou of two years and if a non* 

(1) I. L, B. SI Ui. 017 (1904). 
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occupancy raiyat, must bring a similar 
suit not later than the expiration of six 
months, from the date of the notice. 
We are, therefore, unable to uphold the 
contention of the learned vakil for the 
Appellants, that sec. 87 Is exhaustive 
and that the landlord Is a wrong doer if 
he re-enters upon the holding before he 
has followed the procedure laid down In 
that section. We have arrived at this 
conclusion upon a construction of the 
section Itself and Independently, of the 
decided cases on the point. The learned 
vakil for the Appellants has, however, 
Invited our attention to the cases of 
Lai Mamxid Mandul v. Arbullah Sheikfi 

(2) , S'xmujan Roy v. Munshi Mahaton 

(3) , Madan Mondal v. Mahima CKandra 
Mazumdar (4) and Rnjani Knnta Biswas 
V. Ekkari Das (5). In the lirst of these’’ 
cases, it was held expressly that the 
provisions of sec. 87 are not exhaustive, 
as that section does not define abandon'’ 
ment, or give an exhaustive description 
of the facts which constitute abondon- 
ment. This case, therefore, Is clearly 
opposed to the contention of the Appel¬ 
lants. The second "case* is also against 
the view urged on behalf of the Appel¬ 
lants, at ’any rate, It undoubtedly does 
not justify an Inference in their favour. 
The learned Judges who decided that 
case held that where a raiyat had sold 
a non-transferable holding, was no longer 
in possession of the same and paid no 
rent for it and the landlord brought 
a suit to eject both the transferor and 
transferee, the landlord was entitled to 

(2) 1 C. W. N 198 (1896). 

(3) 4 C. W. N. 493 (1900). 

(4) I. L. B. 33 Cal. 581 (1906). 

(6) n C. W. N. 8111 8. 0.1. L. B. 34 
Cal. 880 (1007). 


a decree ; It was •ibser^od that no 'notice 
under sec. 87 ras necesadry to enable 
the landlord to obtain pos8eB8i''n of the 
holding,' inasmuch as the prdVIeions of 
that section were not exhaustive. If the 
contention of the present Appellants were 
well-fohnde J, * In a suit by the landlord 
as against the tenant and his transferee, 
the Plarlntiff would not be entitled to 
decree as against the tenant, because 
if the service or notPee dnder sub-sec. 2 
of sec. 87 was essential to complete a 
valid abandonment, there'was no termi¬ 
nation of the tenancy, and the landlord 
would consequently be entitled to a 
decree only ds against the transferee 
but not as against the transferor. This 
is unquestionably not the view *taken 
lu the case ol' Samujan Roy^ y, Munski 
Mahaton*^ {2>) In Hie judgment in the 
third case, there is one passage which 
the learned vakHl* for the Appellants 
contends' is at least ambigu6us and may 
possibly be construed in bis favour, the 
passage h question is as follows:—If 
we read the words of Sir Richard (louoh 
in bis judgment in Nartndro Narain 
Roy v. hhan Chundfr Stn (6) along with 
sec. 8?, “there can be no do,'ibt, that in 
order to entitle the landlord to re-enter 
on abandonment by the tenaht, *lt must 
be an abanalopment in the words of sec. 

87, namely, tbal the raiyat voluntarily 
% ^1 

abandons bis residence without hotioe to 
'^the landlord ^and without arranging for 
the payment of bis rent as it Mh doe, 
and Ceases to cultivate. J,n suoh a case 
the landlord’s entry would be legal and 
be tnay then let out the land to another 
tenant or take it Into oultivation Uo 

(8) 4 0. w! N. 403 (1300). 

(V) a W. R. 22 (1874). 
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self.”'Now, It is- to b«r obaerved tiiat 
the learned Judg,e8 do\ol*|ay *]9xpf;e88l^ 
thtft service of notioe'under sec. 87 is 
essentiaf ^cr Ihe purpose of a valid and 
complete abandonment, and lawful re¬ 
entry by the landlord en the basis there¬ 
of. On the other hand,, t^o Ifinguage 
^used iif certainly consistent with the vletv 
that for the psirposes of a valid ababdon- 
ment, twh things aj'e necessary, narflely, 
the abandonoienf(by *t.he tenant of his 
residence and cessation of cultivation 
and omisslott * on h^ part to make 
arrangement for*the payment of rent as 
it falls (f»e. No doubt the passage in, 
question has 4)660 somewihat differently 
interpreted in the fourth case cited before 
us, sjmely, *^a;an»* Kanto Bnwts v. 
Skkfii Daf th8learned Judges 

who decided the last case expressed an 
'opinion, that ^the* provisions of sec. 87 
are not’.dxbauJtive., ,It Is clear, there¬ 
fore, upon a review of all thes^ decisions, 
that there Is no autflority in su'ppcvt of 
the position taken up by the Appellants, 

Mi • 

and as we hbve already explained upon 
reason and principle also, that view can¬ 
not be maintained. We are fortified in 

J * 

this opinion by the oitcum'stArice that 
sec. 87 has\)ean left u^itouched In the 
recent ^araendtnent’ of the Bengal Ten- 
ancT Act’; it Is not unreasonable to con- 

• # (i * * 

elude, theretore, that whe construction 
put uppn the* seetlou iu the case of LiU 
iiamud ^*Arhullah (2), which was deci^ 
ded .ten years ago, and has never been 
ohallenged during this period, is .in ac¬ 
cordance wfth the true intentions of the 
Legislature. 

(2) 1 C. W. N. 108 (1896). 

(6) 11 0. W. N. Ml: s. 0 . I. L. R. 34 
CA1.-0W (1907). 


What Iboo is the position of the par- 
ties In this case if tested in the light 
of these principlee ? The holding in 
question is non-transferable; the Plain¬ 
tiffs executed a •mortgage in ‘favour of 
the 6th and 6th Defendants ;• the mort¬ 
gage in question wfis inoperative as 
against the landlord, but by reason of* 
the doctrine of estoppel, as between the 
Aiortagor and mortagee, the mortgage 
was unquestlonaidy operative [See the 
decision of this Court in Bhagirath v, Sha- 
field {'!)]. The mortgagee then brought 
a suit to enforce the security, It was not 
open to the mortgagor to deny the title of 
»the mortagee; the mortgagee, therefore, 
obtained a decree. He executed it, bad 
the property sold, purchased It himself 
and took possession. The result of this 
, was that the possession of the Plaintiff 
completely ceased and the bolding pass¬ 
ed into the occupation of the mortgagee. 
,A8 against the landlord tlie mortgagee, 
auction-purchaser, was undoubtedly a 
trespasser. The landlord, therefore, was 
entitled to sue .him as 'he did, and to 
pbtaln a decree for ejectment. It. is 
suggested, howevef, that) the landlord 
was bound to join the tenant as a De¬ 
fendant in that action. In our opinion, 
there is fio substance in this * 00111601100 . 
There was plainly no cause of action.as 
against the tenant. An action for eject¬ 
ment could not be maintained* against 
the tenant who was admittedly not In 
occupation of any portion of the lands 
and if the tenant had been joined as a 
Defendant ho would have been entitled 
to ask for dismissal cf the suit as against 
him, on the ground of want of cause 
of action. In our opinion, the landlord 

(7) 4 C. W. N. 679 (1900). 
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rightly ejected the mortgagfje, auction- 
purchaser. The tenant now turns round 
and contends that he i's entitled to re¬ 
enter, because although he has been out 
of possession since ISGS, that is for a 
period longer than six years before the 
institution of the suit, there was no 
abandonment ami the tenancy did not 
terminate. ^ Upon no conceivable princi¬ 
ple, can this position be maintained, and 
a bare statement of tlie facts is snfbclent 
to show that there is no foundation for 
the contention of the Appellants. 

r 

It was further suggested faintly, that 
the abandonment in this case, if there 
was any, was not voluntary. It was ' 
argued that the Plaintiffs lost possession 
by an involuntary act, namely, by reason 
of an execution sale. It must be re¬ 
membered, however, tliat the execution 
sale was due directly to a voluntary act 
of the ilen.ant and is not, properly attri¬ 
butable to the act of a stranger. The 
mortgage was no doubt a voluntary act 
on the part of the teiiant. His omission 
to pay the mortgage dobfr was admittedly 
vol'uutary ; and his failure to satisfy the' 
mortgage decfee, wueu 'Obtained, was 
equally voluntary, flow* can it be con¬ 
tended tbcui with any show of reason, 
that ,he lost possession of the holding 
bynn involuntary acti In our opinion, 
the facts found cojiclusively show that 
the holding in question -has been aban¬ 
doned, and that at the date of the 
Institution of tin's suit, the Plaintiffs had 
uo subsisMng title on the basis of which 
they could juitly claim to recover posses¬ 
sion thereof from the landlords. 

The appeal consequently fails and is 
dismissed with costs. 

Apjital dismilied, 


f I ’ 

[CIVIL APPF 1 .LATE JURISDICTION-] 
AppspLATX Deor^ 

No. m^8 OP 1907. 

Doss, J. ‘ A Maharaja Radha 

19Q8. Kisborb Manikta Baha- 

Heard, d^r, Plaintiff, Appellant, 

> * 

10, Ju/ne>j V. 

Judgment, Umkd Au, , 

17,<June,-j Defendaut; Respondent. 

Bengal Tenancy Act\VIll of 1886), secs. 
.SO, 57, 50, 6S, li.'T—Res'j'Uditata-—iVflSMJnp- 
tion as to status /i-oin uniform 'payment of 
rent, after record-ofopghts puhlished—Suit 
for increase of rent for mcreased area— 
,Ctvil Procedure Code (Act XIV'of 188S), 
ipc. 75—Res judjeata. 

Where d/ter f.n entry in the record of• 
lighia that the ttriant t» an occtP/>ancy- 
laiyat, the landlord brought ct* suit for 
■ enhancement of rent, , 

Held —That notwithstanding the ptovi- 

• , 

sions of sec. 116 vf the Bi'nga^ Tenancy 
Act the tenunt icui entitled vpdn proof of 
unifotm payment of sent for W years, 
lefoie the ,Tecord o)'aights mie framed, 
to the benefit of the presumption upder 
sub-sec. (2) of sec. 60. 

That th€ word,'' theleafter ” in see. 116 
refers to'a period subseguenU-to publica¬ 
tion of^ the secor^-of-sightr. 

* C # 

A suit for qssessment of additional rsnt 
on the same a^dliiotfal area which formed 
the subject mattfi of q ptevious suit, is 
h,xrred as the decision in theyrtvious suit 

opetaies as res jqdicata. 

* • 

Thia was an appeal from a deolslon of 
Babu Hari Lai Mnkerjecti Sub-Judge of 
Tipperab, dated the 20tb of March 1907, 
confirming a decisiou of Moulvl M. 
Zahur, Muasif, IstjCourt atComilla, dated 
the 28tb of February 190C,’ 
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The'facts of the oase^ppeaj: _from the 
jud^nienb. 

Babu$*Dtcarka Nath Churkerbuttp and 
Oovind Ckandra Dey Roy for the Appel¬ 
lant. 

Moulvi N. Ahn\ed and' Moulvi Samsul 

H«da for the Respondent. > 

% 

The J(y)aHBN% or the Court* was as 

• t 

follows:— ^ • , 

This is an 'appeal by the PlaintiflF In 
a suit for asBeegment of additional rent 
for additional a^ea idid to be comprised 
in a ralyay-holding, and for enbanoement 
of rent of that holding on twofold' 
grounds:— /Irst, that the rent paid by 
the Defendant was b^low the prevailing 
rate paid by occnpanoy-j-aiyats for land 
of a Simils/descrlption an^ with similar 
advantages; and,,s<c5n(//y, .iha^ there has 
been a rise. In* t^je price of ataple food- 
crops. 

The Def'eutiant c^ptitcsted lli^ suit on 
• • 
the ground that the claim for additional 

rent -Je barred by the judgmeat in a pre¬ 
vious suit between him and,the PlaintiflF, 
that he is a raiy,at holding at fixed rates, 
that he has been ps^ing .rent ’at a uni¬ 
form rate alnce the time of thd perma¬ 
nent settlemen’t.aml tha\ therefore, the 
rent of hl*8 holding could not be en¬ 
hanced. 

After the 'Institution of the suit, the 

• • s 

Plaintiii applie(>for permission to wlth^ 
draw the suit in so faci as it clalmeil 
assessment of additiouar rent for addi¬ 
tional area,«^iid for enhancement cd i;ent 
on th<} first oil the two grounds with 
liberty to bring a fresh suit upon 'those 
two grounds. The Courts below have re¬ 
fused that permissloDt On the merits, 
the Courts below liave held that the De¬ 


fendant has Succeeded In proving that he 
has been paying rent at a uniform rate 
for a period of twenty years Immediately 
before the institution of the suit as well 
as before the framing of the 'record-of- 
rights of the estate In which his holding 
Is situated and that csnsequently he Is 
entitled to the benefit 6f the presump¬ 
tion laid doyn in sec 60, sub-geo. (2) of 
tf^e Bengal Tenancy Act, and that the 
Plaintiff has not been abie to rebut that 
presumption by any evidence. Both the 
Courts below have accordingly dismissed 
the Plaintiff’s suit. 

The PlaintiflF has appealed and, on hla 
‘behalf it has been contended that inas¬ 
much as in the record-of-rights the status 
of the Defendant has been entered as a 
mere occupancy-raiyat he is by reason 
'of the provisions of sec. 115 of the Act, 
precluded from invoking the aid of the 
presumption laid down iu sub-see. (2), 
•sec. 50 of the .\ct. This contention was 
raised in the Courts below but without 
success. Though there ^ might possibly 
have been some plausible ground for the 
Interpretation sought to be placed upon 
sec. 115 by Hie learned' vakil for the 
Appellant, if tihe section had not con¬ 
tained the word “thereafter,^—I think 
the presence of that word matarially 
alters the meaning of that section, Sotne 
significance uiidoqhtedly attaches to the 
word “thereafter” in the section ; whati 
that significance is will be shown later. 
It seems to me at present that the cons¬ 
truction put upon the section by the 
learned vakil for the Appellant is incon¬ 
sistent witli the language of boo. 103B, 
sub sec (3) which euaots that “ every 
entry in the reoord-of-rights so published 
shall be evidence of the matter referred 


114 
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to In such entry, and shall be presumed 
to be correct untij, it is proved by evi¬ 
dence to be incorrect.’’* According to the 
construction pub upon see. 116 by the 
Appellant; the meaning of that section 
is that, If the status of a tenant has 
once entered In t^he record-of-rights as 
an occnpancy-raiyat, that entry shall 
not only be presumed to be '^orreot until 
it is proved by evidence to be incorrerfu 
bub that the presumption of the correct¬ 
ness of that entry is irrebuttable, and 
that it precludes the tenant from even 
showing that his status is that of a raiyat 
holding at fixed rates, by invoking the 
aid of the presumption laid down in sec. • 
60, sub-sec, (2). In the next place, if 
the contention of the Appellant '^ere 
sound, the provisions of sec. 106 of the 
Act, in so far as they enable the tenant 
to institute a suit within three months 
from tf\p date of the certificate of tiie 
final public-itiou of the record of-righta . 
for the decision of any dispute between 
him and the landlord as regards, among 
other things, his status, .will be wholly 
nugatory. That section provides in clear, 
terms that nobwithsttndlng an entry as 
to the status of a raiyat^ In' the record- 
of-rlghts, if there Is' any dispute with 
regard^ to s'uch entry, the tenant may, 
within a certain period, bring a suit be¬ 
fore a revenue offi^:er for* a decision of 
that dispute; and the pjiucipal mode 
in which a tenant m'»y be able to ostab- 
llsh in that .suit that he is a raiyat hold¬ 
ing at fixed rates and not a mere occu- 
pancy-ralyat, is by calling in aid the 
benefit of the presumption laid down In 
■ep. 60, sub sec (2) of the Act, that is 
to say, that he has been paying rent at 
ft'ygjliorm rate for a period of twenty 


' I 

years before (b& Institution of the suit. 
Such.a emit t^ouKi be manifCstiy op^po^ed 
to the provisioiiB ef sec. 115, if/^^he cons¬ 
truction’ of that section as oonVended lor 
by^ the Appellant were Allowed, If, 
then, the .tenant* ndtwitbstanding the 
provisions o/soo. 116, hks a right to bring 
a suit under sec. 106 to be declared that 
he is a,, raiyat holding; a'v fixed rates, 
by invoking the bem^fit of the statutory 

* I 

presumption arlerlng Aom' uniform pay¬ 
ment of rent for twenty years prior to 
the institution of »(be suh, the signi¬ 
ficance of the word ' thereafter ’ lu sec. 

i 

.116 becomes perfectly apparent. It must 
refer to a ptriod subsequeut to the 
publioation'bf thh reoord-of-rights. And, 
this view galqs support from tlTe'^oase 
of The Sfcret(A-y of St<ite for*' India »» 
.Council v.i’K'ljimuddi (1), where, at p. , 
622, the learned Judges observed that 
“sec. 115 seems toojiitempfato'a case in 
which a raiyat is seeking to get tlie bene¬ 
fit of‘ the presumption for a peliod sub¬ 
sequent to tjie time*' when the recojtd-of- 
rights was framM.” I am of opinion 
that the Interpretation sought to be placed 
upon sec. .115 by tl\e learned vakil for 
the AppsHarit; it is not well-founded. 

It was next contended by the learned 
vakil fdr the Appajllant that the ^Jourts 
below are wroi|g in refusing to the Plain¬ 
tiff permission td bring a fresh suit for 
assessment of &dditiolial,"rent eu the 

t • •>, 

gfonud of increase In the area of the 
holding. The Cour( of first instanoo .was 
of opinjon that the Piainliff would be 
debarred )>y the provislotits of sec. 37 of 
the AcX from bringing the present suit 
as it has been instituted within a period 
of fifteen years B(.ter bis failure in a 

t 

(1) I. T,. R. 20 Cal. 017 (1899). 
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preTious Bait<, for aBiesB^eoji of fv^difiional 
renl under sec. 52 of ithd Att. *Thtf 
Court of'Appeal below^ however, has not 
Btated any reason why another suit under 
seo. 52 of the Aot for assessment aof 
additional rent could not bb brought 
within .a period of fifteep path’s from thf 
Seclsion in a previous suit of the prae 
kind. But if the Qpurt of ^App^l below 
was of opinion th^t * see. 37 was a bar 
to such a suft, i{ seeins to me that it 
was in error. Jhe very nature of the 
claim in a suit unde?^eo. 52, shows that 
such a su^; may A)e brought after any 
interval of time, for instance, where the 
increase in the area of a liolding is due 
to accretion tor encroachment on the 
landlord’s waste, there tp»no reason w hy 
assessment of additional rent for the 
Additional area ^hohld udt be allowed 
as oft^a.at^ th%r)^ is such addition to the 
holding. * But I thinK the Appellant is 
not entitled tb ask fgr permiss/bij to Ins¬ 
titute a fresh suit under sec. 52, because 
if thb-Auit is for assessment ofr additional 
rent* on the same additiopal area which 
formed the subject-matter of the pre¬ 
vious suit, the decision in the previous 
suit, operates as rei judicata. 'If, how 
ever, the suit,, is fpr assessment of addi¬ 
tional fent* for any additional area out- 

» i 

side the area* comprised irt-the previous 
•uit, the oauBe of action of the latter 
suit would be different from the cause of 
action In the previous suit; and, hence, 
therd ie no need t(/ ask for permission 
to bring a /ipsh suit. 

On • tbeee grounds 1 am of opinion that 
tbe judgments and decrees of the Courts 
below ought to be affirmed and this 
appeal ought to be dlomlssed with oosts. 

S, C. S. Apptal dimmed. 


(CIVIL Al^PELLATE JURISDICTION.] 

Appeal prou Osioinal Dbobbb 

No. 392 OF 1908. 

CoXE, J. \ 

J SrBMATI AvATONNEeSA 

1908 No. 

Heard, U and Appellant, 

15, July. *'• 

J.udgment, • Ali, Plaintiff, 

• 15, July.J Respondent. 

Makomedan Law—Divorce—Marriage con¬ 
tract, option of iaXek.given to wife in—Exer¬ 
cise of option—Delay, effect of, when not un¬ 
reasonable. 

When a power is given to a Mnhomedan 
wife by the m irriage contract to divorce 
heise^ on her husband’s man ping again^ 
if the husband does marry again, she 
is not bound to (vercise her option at the 
* very first moment she hears of the news. 
The injury done to her is a continuing 
wrong and she has a continuing right to 
exercise the power. • 

Mber Ashrup Ali V. Mebr Ashad An 

(1) followed. 

, Hamidoolla V. Faizonnisba (2) refer¬ 
red to. 

The rules reflating to the exercise of a 
power of divorce given to the loife by the 
husband after marriage should not govern 
the exercise of a similar power given* in 
the marriage contract itself. 

Held— Thafthe delay in exercising the 
power in this case was not unreasonable. 

This was an appeal preferred on the 
12th of November 1906, against the 
degree of Babu J. C. Das, Subordinate 
Judge of Zlllah Dacca, dated tbe 30th of 
June 1906. 

(1) 16 W. R. 260 (1871). 

(2) I.L.R.«0«L 827 (1962). 
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SbbuaI'I Ayatunnessa Bibi V . Karah All 

The appeal arose out of & suit brought 
by the Plaintiff Karam All for the re¬ 
covery of his wife the Defendant No, ], 
Ayatuunessa Bibi, the ^ other Defendants 
being the father and other relations of 
Defendant No. 1. The Plaintiff’s case 
, was that he mar/ied the Defendant No. 1 
on the llth Sraban 1305 (1898), that for 
five years*thereafter they lived together, 
but there being no issue burn of the 
marriage, he married a second time with 
her consent. That,after this the De¬ 
fendant No. 1 continued to live with him 
for a year, and then in the latter end of 
Assar 1310 (1903) she was taken away 
by the Defendants Nos. 3 and 4 in the 
Plaintiff’s absence, and that since then 
she had been prevented by the other 
Defendants from coming back. 

The Defendant’s case was that at the 
time of her marriage the Plaintiff verbal¬ 
ly agreed not to marry again but that if 
he did the Defendant No 1 would have 
the right to divorce herself; that this 
and other conditions .of the marriage 

were embodied in the register of mar- 

• 

rlages as would appear from an entry 
dated 28t4i July 1§98 ;* that two years 
after the marriage the Praintiff began to 
ill-treat her till sha was compelled to 
leav^ hjs house and seek shelter in her 
father's ; that since then t;he Plaintiff did 
not make any inquiries about her or take 
any notice of her; but on the other 
hand he broke bis marriage contract with 
her by marrying a second time ; that on 
the 27tb Augrahayan 1311 be gave her- 
Belf talak, in the presence of mutbart of 
the village, and she also bad this regis¬ 
tered In the marriage register on the 
13th December 1904. 

Ithe learned Subordinate Judge in 


(VOL xll. 

• 

deoreeiog*^^ t\rd/Piainfr’iff’s suit Observed 
* that iif this /ase option was delegated 
on the happening of a condition, namely 

« • I. 

of a re-marriage and there was no time 
specified within which thi^option should 
be cxercisbd. The option, in his opinion, 
.should uifder .such circumstances have 
been exercised “just on hearing that the 
condition happened,’’ »But ih appeared 
to him upon the 'feyidence taken along 
with her written statebnent that the De¬ 
fendant No. 1 “ did .not exercise her 

1 

option in time bul:*thaUshe divorced her¬ 
self long after having heard, of the re¬ 
marriage by her husband,” He held 
that on the authorities such a divorce 
given by the wife pnder ar-tihorUy dele¬ 
gated by the, husband was inoperative. 
He accordingly made a decree against 
Defendant No. 1 'for, restitution of con¬ 
jugal righ-ts. . ' • • , 

The Defendan*t No. 1 preferred this 
appeal to the High fiourt. 

s • 

Moulvi Strajul /slam for the Appellant. 

Dr. Triya Naih Sen *lor the jKespon- 
dent. * 

The JupOMBNT 0^‘ THE CoDRT waS AS 

follows* * 

« • 

This appeal arises out of a suit for re¬ 
covery of a tyife. , 

The defebce t^that at fhe time of the 
marriage it w/ts 8tipula,ted between the 
parties that in the event'of the husband 
taking anothli^ wife the wife should have 
the power to divorce herself and that in 
the exercise of that power the Defendant 
divorced beraelf in December 1904. 

The Subordinate Judge has found that 
the stipulation was made and that the 
Plaintiff broke It Cy marrying a second 
time. But he baa held that the divorce 
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is invalid, beoauseVhH lyefandant did not 
exerclBC the* option g^ven* to her Imme¬ 
diately *011 bearing of the^ second mar¬ 
riage. The Subordinate Judge accord- 
logly detreed the |uit, • 

Tbe wlfe^ appeals, JTie learned vakil 
for tbe Appellant on the decision 

in Meer Athruf Alt v. Meer^shad Ali 

t 

(1) argues t4]a!ii the wife did* not, lose b|r 
option of dacl'arlsg herself divorced by 

at* 

reasou of the delay between tbe time 
when she heard of tbe second marriage 
of her hus'rand ‘and tbe time when she 
exer'iised bet* right. We cannot see that 
there is %ny real distinction between the 
case cited and the^pres^nt one. If wo 



that the Defendant’*!* divorce was valid 
*and vfie suit must necessarily fail. 

The learned* pleader lor the liespon- 
doDt baeT r^ied upon the authorities cited 

9 * a # 

in the judgment of the learned Subor- 
dinate Jhdge asd on certain passages in 
Wilson’s Aiiglo Mahomedan Law, second 
.edition, jj. 162. Byt the’passages which 
‘have been read to us from these author¬ 
ities appear to deal only with oases In 
whioh tbe huhband hay,'after marriage, 
given his wife the option* of declaring 
herself divorced. In Wilsqp’s Anglo- 
. Mahomedan Law, p. ,168, it is stated: 
“It is a'fact t?hp^»n5arly all of what is 
said on subject ii^ the Fatwa Alam- 
glrl and* Hedaya has referenjpe to 
permission given by AfB husband to tbe 
wife after marriage to divorce herself at 
her opUon in speciSed oonlingoncies.” 
Tbe oases referred (o are, therefore, 
different from the case now before us in 
which the parties entered, before mar¬ 
riage, Into this bontracb that tbe wife 

( 1 ) 18 W. B. 260 { 18 n|. 


should have power to divorce herself 
‘under certain circumstances. This stipu¬ 
lation was a most important element in 
the marriaje oontraot. .That the above 
is a true distinction appeals to be accept¬ 
ed in Hnmidoolla v. Faiiunnista (2) in 
whioh the learned .Judges say: “tbe 
Mahomedan Law on the subject whioh 
has bben laid before us'provides for tbe 
delegation of the power of divorce by the 
husband to the wife 6n certain occasions 
by word of rasutb, but in no way, so far 
as it has been ISiid before us, limits the 
exercise of that power to those oooaslons. 

. . . . We are aware of no reason 

why an agreement entered into before 
^arriage between parties able to con¬ 
tract under which the wife consented to 
marry on condition that, under certain 
specified contingencies, all of a reason¬ 
able nature, her future husband should 
permit her to divorce herself under the 
form prescribed by Mahomedan Law, 
should not be ,carried out,” We agree 
with this decision and think that we are 
not bound, i*n dealing with a stipula¬ 
tion in a marriage contract, to be strictly 
governed ty the rules laid down in thp 
passages 'ftrhldt have bjen read to us 
whieh deal wltJi the exercise of the power 
of divorce by a wife when-an* option Is 
given by » husband after marriage. We 
think that when a power, is given to a 
wife by the marriage contract to divorce 
herself on her husband marrying again, 
then if her husband does marry again 
she is not bound to exercise her option 
at the very first moment she hears the 
news. The injury done to her Is a con¬ 
tinuing one and it Is reasonable that she 
should have a continuing right to exercise 

(2) I. L. R. 8 Old. 327 (1882). 
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I 

the power. This was the view taken by 
the Court In the ease of Mttr Ashuf 
Alt V. Mttr Anhnd Alt (1) which has 
already been cited. And th4‘^t view was 
•followed in Nxnuddin v. -Mustt. Chanuri 
(3) in which it is clear that the wife 
exercised the power of divorcing herself 
some time after the contingency which 
gave rise to it occurred. 

On reading the evidence we do not 
think that the dela^ which the wife made 
In this particular case was' under the cir¬ 
cumstances unreasonable. 

• Accordingly we must hold that the 
divorce was valid and the suit should 
have been dismissed. 

The appeal is accordingly allowed wit^h 
costs in both the Courts. We assess the 
hearing fee in this appeal at 3 gold 
mohurs. 

N. G. Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.] 

Affeal from Appellate Decree 
No. 1456 OP ISOe. 

Abdul Eadir and 

Stephen, J, anotheV, DSfeudants, 
Holmwood, J. .Appellants, 

1908. V. 

28, Febiuwy. Hamdo Miah, Plaintiff, 
Respondent. 

Limitation .Act {XV of 187C), Sck. JI, Art. 

_ Alluvial accretion—Settlement of khas 

mehal land—Suit to set aside an order reftu- 
ing settlement — Reg. IX of 1825. 

A suit to set aside an order of the Com- 
mitsioner refusing to make a settlement 
oj khas mehal land with the PlainUf 
who claimed settlement of it as an accretion 

- .^(1) 16 W. It. 260 (1871). 

(8) 8 C, L, J. (10001. 


to his joie iv 'go'm'Red by Art. ^5 of 
Sch, // rf tfie Lihitp.tion Act and no* %y < 
Art. 14 . ' * 

' • I 

This was an appeal preferred on the 
16th of August 1906, against the decree 
of Babu Prpmotha N4th Banerjee, Subor¬ 
dinate Juffge of Zill'ah Chittagong, dated 
the Ist 'jf May 1906, conOrpaing that 
cf Babu Ananta ^ath Mitter, Mutfsif of 
‘Hathazari, dated the,26th,Of J[uly 1908. 

The facts of the case appear from the 
following portion of the judgment of 
the Ist Court:— ’ 

“ The suit arises out of "a settltment 

% 

of a piece of Government hnd. The 
Plaintiff states that the disputed land 
is an alluvial accretio£ to his Unds 
cribed in Schs, 1 It' 3, the land 9 f Sob. 

1 being recorded in the name of bis'father 
and that of Sob!' 2 in his own name 
and that of Sch'. 3 has beei. pur.^Uas3d 
by him from the recorded j'ote<iar,,Rakim- 
uddin; that" the dlsputid land was re¬ 
corded as la his possession along with 
the land of Sch. 2 ln> the recent survey} 
t^bat the Coilecttr gave him settlemen'o 
and be executed a kabuliya\, dated the 
26th Septepabev 1902 and the Collector 
granted a pottah, dat^d Slat March 1903, 
and that he has m^de of er fhe pqttah to 
the Collector as it was called from •him; 
that on bis coming to take back the 
pottah he learnt that the DefeKdant l{o. 2 
preferred an app||al to the Commissioner 
against the order .of the Collector and 
that the Commissioner ordered settlement 
to be made with the Defends^nlf *No. 2; 
that under tbe^ ciroumstanoea be baa 
brought the present suit for asking for 
declaration of his right to the disputed 
land as an alluvial accretion.".. * 

Moulvi Syed ScmsMl Bttda and Babu 
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AbODL KaDIB V. Fi&HDU MiAH)' 

« A 

Oi/iia, Protamio Ro\ CAandhurif for the 
^A^pellanfs. 

Bu'bu Krishna ^Prosad Sarbadhikari 
for the Respondent. 

The JuDQMB^iT the. Court was as 
follows:— 

The Plaintiff in this case obtained 
settlement' of a certaip land from the 
Collector. On ithe application ’ to tb</, 
Commiasiouer .this was set aside and the 


[CIVIi: APPELLATE JURISDICTION.] 
Appear from Appellate Dboreb 

a 

No, 858 of 1907. 

Rampini, C. J. Basiruddin Biswas, 

Rtves, J. Plaintiff*, Appellant, 

1908. . t). 

Heard, Debbndko Nath Bis- 

19, June. WA8,'^and others, 
Judgment, Defendants, 

30, June. Respondents. 


land was settled with Defendant No. 
2, one of the App^Uanta before us. The 
Plaintiff instituted this suit in order to 
have il declared that he was entitled* to 
the settlement of tbu land as an acerb- 
tlon to bis jote. In I’he lower Court he 

' I 

was* Bucoessful and tl^e judgmfctrt of the 
llunsif was, on appeal,* affirmed by the 
Subordinate Judge. Tjiis judgment njw 
comes be/oro us only on cne point, 
nafioely, w*i e*her «h« Plaint ill’s suit was 
or was'npt laired by lir^italion. Ills 
aileged by the Appellants, that'ibis ac¬ 
tion comes under'Art, 1-^ of the Second 

Sobedule of the Limitation Act. Both 
' * 
parties, however, have treated the lani 

as khas mebal,of the Government, and 
it is pls|D that we must^lal^o the Com¬ 
missioner’s’order a» being made under 
Regt Diof 1825 and ?faat it has nothing 
at all to (^0 with^Re^. as far as limi¬ 
tation Is concerned. * 

U.ider tbHse dircumtftanccs tlie article 
’ * • 
under which the casf ^ails is An'. 45 

and ooiisequeutly .this suit is brought 

in time and the appeal must be.disQtissed 

with costs.' 

.■> 

S. C. S. Appeal dismwed. 


Transfer of Property Act {IV of 1882), sec, 
85—Mortgage sjdt — Parties—Omission to 
join all the heirs of a purchaser of mortgaged 
property within time—Effect — Limitation — 
Notice—Apportionment of debt. 

Where thiee days before the period of 
l^iitation would expire a mortgagee in¬ 
stituted a suit on his mo^ tgage making 
the original mortgagors and one out of 
several heii s of n purchaser of the mort¬ 
gaged pi opt I ties Defendants an^ the latter 
in his writttn statement filed after the 
pel ied of limitation had expired objected 
that the suit v/tis no', maintainable by 
season of the, oifer heirs of the pw chaser ^ 
not having been made pai ties, 

Held —Tint (fie suit'could not be dis- 
* » 
missed on the ground of defect of parties 

unless it was found that the Plaintiff was 

• A 

awaie at the date of the suit, of the inter¬ 
est of these persons in the mortgaged pro- 

i 

per'y ; 

Held fiirtler, that the proper procedure 
was to add these heirs as patties, and 
if it oppeated that at ihe date of the 
suit the Plaintif was not aware of their 
interest in the property, to orcei tain what 
propoition of the debt was due by the 
heir who had been made a party m time 
and to pass a dtcite against his shars 
for that amount. 
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Habi Kissrn V. Veliax Hossbin (2) 
and Gholam Kadib v. Mustakin Khan 
(1) referred to. 

This was an appeal preferred on the 
7th of May 1307, against the decree of 
Babu Bhagabati Charan Mitra, Subordi¬ 
nate Judge of Zi.'lah Nadia, dated the 
4th of February 1907, reversing that of 
Babu Bankim Chandra Mitra, ‘Munsif 
of Chuadanga, dated the 11th of May 
1906. 

The facts of the case Will appear from 
the judgment. 

Babu Sa$i SeMar Bose (for Bnbu 
Jogendra Chandra Dutt) for the Appel¬ 
lant. 

Dr. Priya Nath Sen for the Respor.. 
dents. 


1906 exactly. C (latfi befbre the peilod 
of limitation'forIthwsuit eipirecl. *■ 
Defendant No. 3 Alone defendei the 

« < s 

suit. He stated in his written statement 
that the property in suit had not been 
purchased by' him,but by his grand- 
mot lier, a;id thaf, ,on her death, he tnd 
his tin ee^ brothers, who were joint with 
him, join^tly inherited thciproperty and 
i.were in possession <?f ^t,. and pleaded 
that, as they had not been'made parties, 
the suit was not maintaiuableo He also 
contended that the A>ortgiige deed was 
not genuine and was void for w^nt of 
contiideration. This written statement 


was hied on the 17'th July 1905. 

• « 

The learned Munsif, found ,that the 
mortgage was prove,d and was valid. He 
also found that Defendant No. 3’8„tbre6 


The Jddqment of the Court was as 
follows :— 

RyvBS, J.—This appeal arises out of a 
suit for sale oh a morfgage brought by 
the mortgagee against Dejendanfs Nos. 1 
and 2, the representatives oh the deceased 
mortgagor, and Defendant No. 3 who, 
the Plaintiff alleged In his plaint, had 
.purchased the mortgaged property. The 
mortgage, which was » registered one, 
was executed qn the 9th Bhadra *1299 
and the ihortgage money was re payable 
In the month of Chaitra oft the same 
year. • * 

Plaintiff alleged that nothing had been 
paid towards either principal or interest 
and that his canse of action accrued on 
the let of Bysaik 1300, 15th April 
1893. 

The plaint was filed on the 12tb April 

(1) I. L. R. 18 All. 109 (1895). 

(2) 7 0. W. N. 723 : a. o. I L. R. 80 

' Cal. 766 (1903). 


brt)tljers were ' joistly irtte^^ested In the 

prrpperty as alleged by the Defer daiit; No. 

3, but held that, as* Plaintiff* wa6 not 

a^’are of the iiUerest of these brothers the 
. • ‘ .. 
suit was maintainable, and decreed the 

suit. He sayr in his judgment "the 
decree will evideptly bo infriiotuous ap 
sfgalnst the brothers who ar,e not parties 
to the suit.’’* • DefendantiNo. 3 appealed. 
The learned* Subordinate Judge decreed 
the appeal and dlsmfssed, th§'^Plaintlff's 
suit. He only tried one issue appaVenlly. 
His judgment rnas .as .follow* :—"It is 
admitted that the property noW belongs 
to Debendra (Defendant ,3 hi Vhis 
case)' and to his ibrothers, Monmotba, 
Brojendra and Jog'endar, the heirs <*f 
the auction-purchaser, Modhii ^3'iiidarl, 
but that the latter were 'not me^de 
parties though the plea of their non¬ 
joinder was taken by the Defendants 

—— -,. .. 

• Cf. Ram Taran r. Rtmeimtr, li 'O. W. JT, 
1973,-Rar. 



913 


Vot. XII.J \THK CALCUTTA WEEKLY NOTES. 

Babjruddin Biswas v.Idebbndro Nath Biswas. 


In their written stater^ei't. ^Ifc cannot 
be denied tha^ those peo'\le'beih^ Inter-^ 
ested In the mortga^ea\ property were 
necessary*,parities and they should have 
been added immediately upon the ob- 

0 * I 

jeotlon of the Difeniant to prevent 
multiplicity of suits. '' Vide BPfi. 85 
of the “Transfer of Property Act' and' 
dhulam Kadv\ V. Mustakm Khan '(\). 
The Plaintiff no^* having complied with 
the provisions^ of*,law’, the suit should 
stand dismissed. The learned Munsif 
has taken an, 'erroneous view of the 
law by awarding 'a decree, for equity 
of redemption can’ll be partial.” He did 
not try the ipsue found jn Plaintifl’s 
avour by the first Court, namely, that 
at the^ date df suit 'Plaintiff was .un¬ 
aware of the interest of the*?hree brothers 

I • 

of Defenda.'jt No. ‘i in the property. 
Until he had tried that issue and found 
it agai*)8i^thq Dlaintjfl^ I do'uot think 
he could have dismissed the suit, having 
regard to , the proviA) to sec. S5’of Act 
IV of 1882. In the ca*^ In the Allaha¬ 
bad" Co'Urt relied on by the lower Court, 
it wad apparent from the •plaint Itself 
that a person, who' was Interested in the 

fi 

property, admittedly to the knowlejlge of 

it « 

the Plaintiff, ha^ not been made a party. 

What that case*lays dowp is that* the 
non-joinder in a suit to whiih Chap. IV 
of Act IV of 1^82 a|^p’i<?B, of a party 
interested In tke mortgrged property 
within the haeanlng of sec. 85 of that 
Act {i.e,, of whose interest, the Plaintiff 
has notice) is a fatal defect In the^suit 
unless cured by t^e action of the Court 
under seb. 32 of the Code of Glvil Proce¬ 
dure. In that particular case, the High 

Court was moved to add the party 

\ 

(1) I.L. E.18 All. 100 (190G). 


omitted as Defendant, but declined to 
do so primarily on the ground that 
the mortgagees there sued to recover 
Rs 25,000 in lieu of Ra. 22,701 originally 
lent by them, although they had already 
realised more than the principal’amount, 
and were " therefore persons who are 
not entitled to the sympathy of the 
Court.” 

»The learned pleader for the Appellant 
intoims us that the reason why the 
Plaintiff did not ask the Court to add 
the brothers of Defendant No. 3 to the 
array of parties when he had notice of 
their interest in the written statement 
•ras bec.ause the suit as against them 
was then time-barred, and, on the plead¬ 
ings, ’,iia would seem to be tbe case. 
It seems to me that there was no duty 
ou tbe riaintifr (o bring on the record 
persons against wliom he could get no 
relief, L ni-iy be said that at the date 
^^hen the suit went to trial the only 
“ mortgaged property ” about which an 
adjudication was possible was limited to 
t'oo undivided share of Defendant No. 3, 
ai|d that, as against the rest of the pro¬ 
perty originally mortgaged, there was 
then no subsi-itin^ mortgage. The shares 
of the other brotheiR were ao longer 
" mortgaged ” in law.* * 

I do not think there Is in pflnciple 

much difference between the ease where 

0 

a mortgagee releatfes one of his’ mort¬ 
gagors and sues to recover their propor¬ 
tionate share of the mortgage money 
from the other mortgagors [vide Hari 
Kissen Bhigat v. Vtliat Homin (2)] and 
the case where a mortgagee by hla default 
(as iu this case by waiting till almost 

(2) 7 C. W. N. 723 : a. o. I. L. R. 30 
Cal. 755 (1903). 
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the last moment to bring hib suit) finds 
that as against some of the mortgagors 
or persons who have become their repre¬ 
sentatives in interest his Hen has become 
extinot. 

We have been asked to remand the 
' suit so that the' PlaintifT may recover 
from the- Defendant No. 3 the propor¬ 
tionate share of tiie raort>gago debt to 
which he is entitled as against him «nd 
to allow the- brothers of the D.'feiidant 
No, 3 to be made .parties now, and I 
think we should direct the lower Court 
to do BO, so as to allow a final adjudica¬ 
tion to be arrived at in this litigation. 

The Munslf found that the Plaintiff 
had a good mortgage and that, as against 
the Defendants then before him, the 
Plaintiff was entitled to a decroe. 

( 

I ■ think, therefore, that (ho decree 
of the lower Court sliould be Bet a'>Me 
and the three brothers of Defendant Np 
3 .should now be made parties and tlie 
suit remanded to tke lower (tourt under 
sec. 562, C. P. C., '^9 merits. 

If the lower Court finds that Plaintiff' 

had notice of the interest of tlie three 

♦ « 

brothers of Defendant Nfi. 3 at date of 

I 

suit, ther. I think ^le should in any event 
pay the tost of the'appeal bolbw and of 
•this Court, otherwise, I think costs here 
and In the Court below should be costa 
In the'ease. 

If the lower Court agrees with the *, 
decision pf the learned Munslf, ho should 
ascertain what amount is due under the 
mortgage by Defendant No. 3 and pre¬ 
pare a decree accordingly under sec. 88 
of Act IV of 1882. 

Rampini, C. J.—I agree. 

► N, G. Caie rmanded. 


CCIVIL A;PP1iLJiAT? jurisdiction.] 

' • f ir 

ArjfEAUFRyil Arr.ELLATE DKcpE 

No.r2^79 OF 1906. ^ 

Maclean, C. J. Bepin BehAri Kundu 
D ioss, J, and an*,, Defendants, 

1908. ' Appellants, 

,JIoar(,T, I- ‘ ^ * V. 

24, April Duuoa Churn Bandq,- 
Judgment, ( pa^hVa, Plaintiff, 

28, April./ ■ Respondent. 

Hindu Lav)—Alienation hy Hindu widow 
—Consent of female renersioner, if passes 
ahsolute title—Prof,rn'ety transaction — Pre~ 
sumption of law. 

An alienation of her hvtfand's estate 
hy a Hindu widow without legal necessity 
hut with the consent of //re next rever- 
stone/s who .if they had succeeifed to the 
estate would themselves have 'been f.ititled 
to the limitfd estate of a Hindu widow 

A < 

does not pass an absolute estate to the 

* ’ c 

transferee. ' " ‘ ' 

^0 f i^esumption pf the Jtn opt iety of the 
transaction atists from such consent. 

f 

t 

This was an appeal preferred on the 
4th of December 1906, against the'decree 
of Mr. W. S. Contis,' District Judge of 
Zdlah J'Vrjdpdr, dated (he 29Lh of Octo¬ 
ber 1906, afllrpiing that of Babu Bimola 
Chalran Majumdar,'Suffordiijate Judge of ' 
that district, dated the 30Ah of July 
1904. ' * V ' 

The facts v)f the*caeK material to this 
report will appear from the judgment.’ 

Hr. Priya Nath Sen for the Appellants. 

•• Babu liaikuntha Nnt^,Dat for the 
Respondent. '' , 

The Judgment of the Court was as 
follows:— , 

Maclean, C. J. — As ‘I concur In the 
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fuller jhdgment abbut diSliijerQd by 
my.bibther 1 )osb,’ I pritocA ttfeaybul’ 
little. ' , ’ 

Thla is’a suit for possession of certain 
property. Both Courts have decreed 
the suit. The facts are stated in the 
judgment of the lower>^jJpellate*,Cour^ 
.-od I need not recapitulate ‘them. ^The 
Defendants cfalra the property under 
certain conveyan^esf n\ade by one Soiia 
Moni who enjoyedj'^u that property, the 
estate and intprest of a Hindu widow. 
The Plalntiil^ "Yho -iB the reversioner, 
contends that those conveyances are not 
binding on him. It has been found tliat 

the sales were not effected for legal 

* 

necessity. Hi is, however, urged for the 
Appellant that the sales were made‘with 
the bonsep't of the then reversioners, 
Blndo Bashinl and^Bifroda, both* of whom 
were pu^danaehin women. There is no 
finding th&t tlrere wa^ rftiy such consent: 
and this strictly should dispdSe of tlio 
appeal, fiut if there were, it is only 
the consent of two women, wluise interest 
was the limited one of Jlijulu widows: 
This consent coulpl not bind or afl'ect the 
present Plaintiff' wLk) takes an-absolute 
estate. Then it is said tbeir •donsent 
raises a presunij'tiop of the propriety of 

the traflsaJtion. I do ilot think th.at 

» • 

the consent even if any ti^re were, which 
is not found, *of these two purdanashin 
women, Whpse, position of depoudenco Is ^ 
so well recognised in Indin, could have* 
any such effect. 

These vie^j are in accordance wlldi tbe 
authorit)ieB cited in the judgment of my 
learned colleague. AM the pojnts •fail, 
and the appeals must be dismissed with 

costs. • 

Dobs, J.— The Plaintiff, who Is the 


liespondent in this appeal, sued as the 
sole reversionary heir of his maternal 
grandfather. Kali Kant Roy, to recover 
possession of certain properties from the 

Defendants, who claimed to hold them 

» 

under a purchase from the widow of 
Kali Kant Hoy. 

» 

Kali Kant died leaving a wjdow Sona- 
monl and* three daughters, Baroda 
Situdari, Biudu Bashini and Mokshoda. 
Sona Mot'i died on the 4tk Bysack 1307, 
i.e,, the 16th Apr^ 1900. Baroda Sun- 
dari predeceased her,mother, without 
leaving any male issue. Bindu Bashinl 
who survived her mother died on the 
*4ib Asbin I'lOT, that is, the 'iOih Sep- 
tenber 1900, leaving a son, the present 
Plaiiififf. Mokshoda became a widow, 
wl'.en she was a ciiild and consequently 
•could not bo an heir under the Hindu 
law. Sona Moni inherited a widow’s 
estate in the properties left by hor bus- 
tiand, and hor two daughters wore the 

r. ext icverbionary Iseira at the time. 

On tlie 17'h Poua* 12^7, that is, the 
3 l9t December )tS0, when both Baroda 
SHindari and Bindu Bi.s'ninl were livlrtg 

ai. d Plaintiff Iwd iB'eii bo*rn, and was a 

minor, tlie widow Sona Moni conveyed 
by a kobfda tlie properties iu suit to the 
father of the Defendauts. * . 

Plaintlfl 801 ks to recover possession 6f 
this properly on tlie ground that on the 
death of his mother, Bindu Bashinl, on 
the 20th September 1900, he became 
solely entitled to succeed to. it as his 
reversionary heir. The prlucipial ground, 
(among others, to which it is needless 
now to refer) upon which the claim was 
resisted ly the Defendants was that the 
alienation was made by the widow for 
legal necessity, and with the assent of 
her two daughters. 
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‘ I. 


Both the Courts below have concur¬ 
rently found that the Defendants have 
totally failed to prove the existence of 
any legal necessity jnstlfying the sale, 
and have accordingly decreed the Plaln- 
tifiTs suits. 

The only point which has been raised 
before us In second appeal Is, that the 
Courts below ought to have held that the 

I 

consent of the daughters to the alieKa- 
tlon by the widow raised a presumption 
of law that the purpose for which it was 
made was proper, or that, at any late, 
it is some evidence of the propriety of 
the transaction. 

I 

There is no finding by either of the 
Courts below that the daughters assented 
to the sale. That being so the founda¬ 
tion of the contention fail. 

Bat even assuming for a umment that 
the daughters did, in fact, give their 
consent to the sale, I am still of opinion^ 
that In the circumstances of this case, 
it does not raise any, presumption of law 
that the purpose for which the alienation 

C ' 

w^s made was proper, so as to pass an 
absolute and indefeasible estate in favour 

* 4 a 

of the alienee. The reversionary estate 

of the daughters r.t tfie date of the 

alienation .was of a limited and* qualified 

cljaractsr, and was contingent ujion their 

surviving the widow. If .the widow had 

tdade a gift of the* property to the 

daughters, the effect of the transaction 

would have been to accelerate the con- 
« 

tingent limited estate of the daughters, 
and to reduce it into an estate in posses- 
bIod. It would not have conferred on 
them any larger estate than the limited 
and qualified estate to which they would 
have succeeded had they survived the 
It would not have conferred on 


them, av Cst^tei transmissible tb their 
bwn' h^i'rs :•* I»i Du% Kotr v. 
Hnmbutiti jromn'(l), Duli Sinyhv, Sun- 
(Jar Singh (2), Bhupal Ram 'v. Lachma 

Koer (%), For the same reasons, if the 

' • « 

widow had, with, the concurrence of the 

daughters,' aiiepated the propfrty In 

favour of a stranger, the alienee wouI£ 

not have taben any larger estate than 

the limited and .qu&hfied estate of the 

widow or of the aaughters, for the 

alienee cannot have a larger estate than 

« 

that possessed by thfl alienors, the 
coalition of the estate of l,he widow 
' with that of the daughters not having 
the efifect of ^amplifying the quantum of 

* 4 

the resultant estat^e : Keen Goolab Sing 
v, lino Kurni* (lingh (4), Varjivan Rangi 
v. Ohelji Gopal Bus (6), Xinayhk v. 
Govind (b), iihina^i ^handra v. Hart 
Naih (7). . , ' . * 

The result, no hoUbt, would have been 
different:, ‘if the nejt reversionary heirs 
concurring in the alienation had not 

been females, but males entitled under 

« • 

the law to sty^ceed to an absolute estate 
of inheritance : Bajrangi Singh v. Mano- 
kainika (6^, Nobo Ktshore v. Ilati Nath 
( 9 ). •* . ■ 

If then the Voal,^ operative effect of 
consent by a female reversfoncfr to an 

f> 4 

alienation a,widow, betsuoh as I have 
stated, it is somewhat difficult to see bow 

(1) L. q. 10 I. A. 150 (1883), 

(2) I. L .R. 14 All. 377 (1892). 

(3) I. L. R.'ll All. 253 (1«88), 

' (41 14 M I A. 170 (182(V'. 

(6) I. I.. R. G Bom. S6B (1881)^ 

(6) I.*L R. 2G Rom. 120(1900). 

(7) 9 r. W. N. 26 : s. o. I, L. ». 32 
Cal. 02 (1904). 

(8) 12 0. .W. N. 74 : s. c. L. H. 86 
I. A. 1 (1907). ‘ ‘ 

(9) 1. L. R. 10 Cal. 1102 (1684). 
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'can raise a presumption of law that 
t^e purpose for which j|he alienation was 
ma<?)6 was proper, ^nd then indirectly 
throu'gh the medium df such' a presump¬ 
tion, confer on the alienee a larger estate 
than that which it direcvtly and without 
the aid of such a presumption, it is 
Incapable of conferring, lu Varjivan 
Jianpi v.^G^dji Oopal pas (5) in which 

the widow bad made a similar alienatioli 
.1 ’ ' 

with the'oonaent of her daughter, Bal 
Bhakat; Sir Charles Sargent, deliver¬ 
ing the j‘ndgmen> of the Court, said:— 
“Nor can the mere concurrence of Bal 
Bhakat, albeit the nearest in succession, 
(having regard to the state of dependeiToo 
in whicl} all wom!&n are supposed by 
illhdu law to have their bei.ig) bo re¬ 
garded' as afl'ordiug the slightest pre¬ 
sumption that 9 the aiie.iaMon was < a 
just^ifiable one.” lu Vmayak v. Govind 
(b), ^Jenkins, Cr i., quoted this opinion 
with approval and adopted it as part-’of 
the reasoning in his judgment. 

,The passage cited by the learned vakil 
for the Appellant from the judgment of 
the Privy Council in the Collector if 
Masulipatam v Cavaly Fenata Naraina- 
pah (10), in support of* Lio contention 
does not touch the present case, because 
as the previous context shows fheir Lord- 
ships wert^ ther^ deabng with the case 
where the reversionary heirs are colla¬ 
terals, tha^ is male heirs entitled to 
succeed to an absolute estate of inuerlt- 
unce, subject to the estate of the widow. 
Similarly lu the passage cited frpm the 
judgment of the Privy Council In Raj- 
lukhee Debea v. Qokool Chunder Chow- 

(6) I. L.R. 6 Bom. 663 (1881). 

(6) I. L. R. 25 Bom. 120 (1900). 

(10). 8 M. I. A. 620 at p. 661 (1800). 


dhury (11), their Lordships were evidently 
referring to male reversioners. 

As to the second branch of the con¬ 
tention that the consent of the daughters 
is, at any rate, some evidence of the 
propriety of the alienation, the Courts 
below having foand that beyond the 
mere recitals in the kobala there is abso¬ 
lutely ^no reliable evidence of the .exis¬ 
tence of legal necessity, such evidence 
cannot be of any avail to the Defendants, 
unless, it by itself, be suflicient to estab¬ 
lish legal necessity. 

For the foregoing reasons I think this 
appeal ought to be dismissed with costs. 

This judgment governs Appeals from 
Appellate Decrees Nos. 2280, 2281 and 
‘5282 of 1906. 

Appeals dismissed. 

[CIVIL APPELLATE JURISDICTION,] 

Appeal from Oiugjnal Decree 
No. 205 OF 1906. 

IIampini, Bibke Golap Kumari 

Shahfuddin, J. “SAnPUA, PlaintiflF, 

1^0®* Appellant,. 

Heard, 17-and- ' v, 

2 o, March. Md. Kadibdddin and ‘ 
Judgment, ors., Defendants, 

27, Marek. Kdsponclents. 

Coicrt-lee on plaint—Reg. Ill of 1872, 
secs. 5, S—Setljemcat—Suit instituted before 
Settlement Gficer without Court-fee — Transfer 
to Civil Court—Court-fee on plaint if leviable. 

No institution Court-fee need be paid 
when a suit which was instituted be/Ore 
a Settlement OJicer under the provisions 
of Reg, III of 1872 without Court-fee 
was t/ransferred to a Civil Court under 
see, 5 of the Regulation, 

(11) 18 Moo. I. A. 208 at p. 228 (1868). 
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This was an appeal preferred' on the 
12th of June 190G, against the decree 
of P. Mlrza, Eicp, Subordi'iiate Judge of 
Jamtara In Zillah Santhal Pargaunahs, 
dated the 9th of March IQOtJ. 

The Appellahts were the mohirai ida) i 
of Taluks Nila and Bheradeoli In Pargan- 
uah Kuudahit iu 'the Sub-division of 
Jamtara which had been notifi,cd for 
settlement under Reg. Ill of 1872. lie 
Instituted the present suit in the Court 
of the Settlement Officer of the Santhal 
Pargaunahs for recovery of Ichas posses¬ 
sion of certain properties lying within 
the said mokurati tcihilcs. Tlie suit along 
other suits instituted by the Appellant 
was referred to the Court of the Subor¬ 
dinate Judge C)f Jamtara for determina¬ 
tion and trial under sec. 5 of Reg. HI 
of 1872. The Subordinate Judge regis¬ 
tered the "suit as title suit No. 9 of 
1905 and then on the 24lh October 1905 
issued notice to_ the PhaintsIT to pay 
proper Court-fees by the 22ud December 

1905. On the 20th FebruAty 190G, notice 

4 « 

^as again issued ou the Plnliitift calling 
on him- to pay Court-fees on the value 
of the suit within 10 days, failing which, 
I'D was stated, the suit would bq disinissod. 
The Court-fees' uot luiv'lng been paid 
the suit was dismissed ou 9th Murch 

1906. ’• 

The Plaintiff appealed. 

£abu Brojo Lai Ghucktrbutty for the 
Appellant. 

Baku Ram Churn Mitter for the Res¬ 
pondents. 

The Judgment o? the Court was as 
follows :— 

This Is an appeal against an order of 
the Su||lrdlnate Judge of Jamtara, dis¬ 


missing a certa,'n ;iujf. for •failure to poy 
Court-fees wlthii} tve preicrib^d timu. 
The suit had been'instituted before the 
Settlement Officer. ‘ He had referred the 
suit to^ the .Civil Comt under the provi¬ 
sions of sec. 5 of the fJettlement Regula- 
« 

tiou of 187*2. ,Thi3 Subordinate Jud^e, 
relying on an order of bis predecessor 
in title suit, No. 3 of 190{|, (tailed on 
t'ae Plaintiff to pay in «the Court-fees 
leviable on the instlvutio/.. of' the suit. 
The Pla-utiff did uot pay, so the suit 
was dismiesed. «>, ^ ' 

The Plaintiff’ now appe^^s. It is ad- 
miitrd that tlie suit was properly Insti¬ 
tuted before the Settlement Officer; and, 
under sec. 8 of llie Regulation, i^o Court- 
fee was ptyabie on, the plaint. Accord^ 
ing to sec. 5, I h^ Civil Court may 
proceed to try 'and,, detoroilno such suit 
under the same rules and in /he same 
manner as if ti e suit Itai been c/rigibalfy 
liisiitutcd therain.” It is coutenddd that 
this does hot mean that tiie Civil Court 
is to proceed {p tiy the suit from tlje 
beginning as if It was instituted before it. 

4 

OK the date on which it was transferred 

« 

to it, but only .that it is^to proceed to 
try the suU.as'.if It had been pjoperly 
instituted before it, •and so, 'as under 

4 I 

bee. 8 of t*li 0 regulation, the suit.'wbon 
Instituted before, t5(0^ Se^tlemeyt Ofi^cer, 
was subject to no irftitilution CXmrt-fee, 
no Institution Court-fee Lae t« ^be.pAld, 
when'*It is transferred to the Civil Court, 
though, after its traiisfar, it la admitted* 
Court-f^ea are payable. ^ ,, 

The Government pleader admits the 
correctueafe of .this argument. We also 
consider it to be right. We accordingly 
set aside the order of’ the SuUordInate 
Judge, dated the 9tb March 1906, die- 
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missing the suit dire*ct that ho 
proceed to try it. This order governs 
Appeals Nos. 200,^2(1^, ‘iOS and 209 of 
1908. ' 

t > 

The applications under sec. 022 uro 
disallowed. ^ 

Appeal allowed, 

[CIVIL RE VISION AL JURISDICTION. ] 

Bui.e !ko.‘ 1788 OF 1908. 

Caspebsz, J. '\ 

„ I , In the matter of 

SHABPDDtllN. J. 1 

1908 I Nira.tan Prosad 

, Mouanxy, Miiktear. 

i:9, June. j 

Legal Practitioners Act {XVIll of IS-i')), 
— Unpiofesslomd cojlHuct —iitispicio/i. ■ -Mvl - 

I 

ieuF —Renewal oj license. 

The tenetoal of the license of a legal 
practitioner ^ cannot he )e/ 2 iscd on ' the 
me.ve suspicion that he jinis wtplicated in 
anct privy to t/ie" sending of anonymous 
petition.,'making set tons attcgafions aga',nst 
a Sub-divisional Odl'er and o!her Govern- 
rient office is. 

This was a rule granted on the 2.3rd 
of May 19(r8, against an order of Mr. J. 
Platel, District Judge of Zillab Cuttack, 
dated the 2Qd of M.iy 1908, postponing 
the Petitioners case to the 1st August 
19C8 and directing thjit his order, dated 
27th January I^Q^, contained In a letter 
to the tSnh-divIslgnal Magi8ti»*.e of 
Khurdall authorising the Petitioner to 
practise as a nuilejear pending the dis¬ 
posal of his application for renewal of 
his oelM^ate be cancelled. 

The facts of the case are as follows :— 

The Petitioner, a mulrtear, practising 
In the Criminal Courts at Khurdah in 
the District of Cuttack, filed an appli¬ 


cation on the 2od January 1908 to the 
District Judge for the renewal of his 
certificate, wlierenpon the District Judge 
directed the Petitioner to produce a certi¬ 
ficate of character from the Sub-divisional 
Officer of Khurdah. Upon this the Peti¬ 
tioner applied to the Sub divisional Officer 
for the same and the officer passed the 
following order ;— 

“ I certainly cannot grant to you charac¬ 
ter certiiicrte just at present as your 
conduct la uuder enquiry.” 

On the 2~)lh January 1908, Petitioner 
applied to the District Judge praying 
that his license might bo renewed on the 
strength of the certificate of the second 
officer of Khurdah in whose Court the 
i^Petitioiier ordinarily practised. 

T'he order of the District Judge upon 
this petiiion was:—“The result of the 
enquiry which is being made by the Sub- 
divisional Officer should bo sent to this 
Court wiihoiit delay. Petitioner may 
practise in the meantime.” Subsequently, 
oil the 17th he was informed that 

his case wonld be Ihkon up on the 29th 
Idem. The case was adjourned to 2ud 
May 1908 wheji the district Judge'passed 
the fo'ijowing order; 

“ Petitioner’s pleader lieard. The Sub- 
divisiuiial Officer of Khprdah has refused 
to give Petitioner a certifioate* of oharao-* 

A 

ter. Petitioner’s pleader has failed to 
convince lift tliat the oertifioate was 
wrongly withheld or that I should renew 
the license lu the absence of a certi- 
ficate of character. I shall, however^ bo 
willing to reconsider the matter on Isfc 
August. In the meantime my letter 
No. 312, dated 27th January 1908, to 
Sub-divlsloual Officer Khurdah la can¬ 
celled.” 
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Against this order of pi&triot 

Judge the Petitioner moved this Court 
and obtained the present rule. 

Babu Provas Chandra Mitter for the 
Petitioner. 

The JoDOMENT OP THB CouRT was as 

o 

follows :— 

This is a rule calling on the District 
Judge of Cuttack to show cause vfliy in 
effect he should not renew the license 
of the Petitioner who is a nuiktear or¬ 
dinarily practising in the Criminal Courts 
at Khurdah. 

No cause is shown, but we have 
perused the letter of the District Judge 
of Cuttack and that of the Siib-diviHional 
Officer of Khurdah. ^ 

It appears that last year the appli¬ 
cant’s license was renewed on a good 
character certificate furnished by the 
officer presiding In the second Court, 
and we find^^hat, on the present occasion, 
the procedure adopted by the Petitioner 
was identical. It does not appear that 
there is any evldenct of unprofessional 

4' * 

oonduct, or conduct such as would dis¬ 
entitle the Petitioner to have his license 
renewed. The Sub-divislon'al Office mere¬ 
ly says that he has suspi^iions* that the 
Petitioner was implicated.in, and privy 
•to, the. sending of anonymous petitions 
making ‘ serious allegations aggineb the 
Tehsilder an(^ the Sub-’divlsional Officer 
to their official superiors, A man cannot 


be depfived of his means of subsistence 
on mere 8U8pK.lon8<;* nat we are ^ glad to 
find that an*'affiJavj^ has been filed that ' 
the Petitioner is not in any ‘way con¬ 
nected with the anonymous petitions. 
There is nothing agai,*ist ,his ^aracter, 
and, without iuqnlrlug fur/^^her into the 
matter, we’direct the District Judge'of 
Cuttack 1^0 renew the Petltioi^er’s certi¬ 
ficate for, the'cnrrtfnt yean ^ ‘ 

* The rule, therefore,^ is m^ide absolute. 

We . ',^'^uld add that issuing this rule 
we observed that inasmuch as' ,the Peti¬ 
tioner's license to pructis'e on'khe revenue 
side had been renewed fdl: the current 
year| ho should be^ permitted to practise 
on the criminal, side ,pending the result 
of this rule. The PotUInner stktes, M^d 
his statement is boi^’w out by an a^davit^ 
and a certified copy of the order dr the 
Suf) divisional Mndlstrate, tJliat the Pqti- 
tioner’s mulcteariuirna was refase^ by^'the 
Sub divisional Officer on the 8th June 

«' •' t 

last. Thq learned vakil,« however, does 
not desire to press this .matter provided, 
of course, his ^jlient. be perntitted £o 
practise without Lt or hindrance as he' 
has been doing. If the ordeV, we have 
now passed, is* .disregarded in any way 
by the Sub-dlvis^oual^ Officer, ,w^ shall 
be obliged.to take .very‘serfous gotloe, 
but we are confident that the incident 
will now terminaCe.* 

S, C. S. Pule made absolute* 
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Current Indiun Cases , 
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Calcutta Kliih Court 
ff'niMiNAr Rrvi«inK^r.) » I 

S.nnsul Ilnq and aiiuthci V * j 

Slicikli Hah/ Zaffaruddin, **1 

Crivi>nnl Piocfiiioe CoHf, j 

$t 133, lSj~Obstm<'tion^o j 

a poth v'"}/ . coxxiil ■ 

(Civil Appellate.) j 

Tiia?nTincsa and ' 1 

iSh'.hnilJah Mnnshi and j 

OH J'jajiifv ^>1 guauUan Cm%t notlA^ 

J?EPOATS { i^te .Judox ) 


SliC'iii md'in Sin;;li and ^is 
V m^'oauj.iiid in Dnshad 
and fiiiutlici of 

^rlio,(f,id-<r'i! ey>l'ijof sitno- 
fion and bovndimfn of 
didion liin<l — R>i<Un‘‘( • 

A't, «. S^—In rouMf of , 
butmas • ..ecx.xlv 


A Fdll Bg.^ch ot* tub Madhas Okih Uouht h*s 
placed imerpreiatioii upon ago. 476 («f the Code, 
of Criminy Procedure whi(di seems /o be more res¬ 
tricted than thejrite/prbta^ioii which the Full Bench 
of the Calcutta IBi'U Court 'adopted In the case 
of BeQu Sirxjh V. E-nneicr ([ L U 3i Cil. 6.61 ;» 
s c 11 C W. N. 6,C8) The fnajitrlty of the Judges 
compoaing the Full Bench held in the case of 
linhimadulla Shuhb v. Evipn-tiv, a rej.«rt of which 
appears at I. L R. 31 Jiad. 140, that it was the in¬ 
tention of the Legislature In enaAing sec. 476 
that an order under the’eection should be made 
either at the close of thepiAiceedingsM so shortly 
thereafter that it ncjy reasonably be,said’that the 
order Is part of the •proceedliigs. Their Lord 
ships dn an elaborate ' judgmeyb- reviewed the 
ehriier enactments In the old Criminal Procedure 
Codes and the correspending, EygSisli Acts and 
came t'J the conclusion that wlfen the Legislature 
enacted see. 476 Jc inteided that.the sanction for 
prosecution tinder the section should be given elthsr 
In the course of the proceedings* or soon after. 
Tlie chief reason for this view is .started to be that In 
the corresponding sections of the repealed Criminal 
Procedure Codes it Aus^expressly laid down that 
the sanction for proseontlou might be^given at any 
time, while In secs. 195 and 476 of’ the new Cri¬ 
minal Procedure Code no snob provision' is made. 
Moreover sec. 476 is In close juxtaposition to sec. 
480 which expressly pravides for'a procedure of an 
immediate and summary nature. 


of this Court wlin held In *e iSuiSavaya Vathpar, 
L6 M. L. J. 489, that the section contemplates; 
immediate action, that is to, say, that the language 
, of the section warrants and provides for immediate 
* action, blit I am unable to go further, and to hold 
that it either expressly or Impliedly excludes what 
I may call action siibseqiieiit—action taken after 
the close of the* proceedings in the course of which 
llie offence was ci.'.Mmitted or brought to notice. 
Tlie words ‘when the Court is of opinion’ are wide 
enough to embr-ace any point of time at which the 
opinion is formed, wbetiier during, or after the close 
of the proceedings at d thcro is nothing in the rest 
of the section to indicate that the opinion, mns'’, 
li/all cases, ho formed as soon as the offence is 
committed." 


Mr. .IrsTifiB Wai.ms oin sot find the wording 
of sec. 476 or other sections of the Code throwing 
.any ligiit iipun the meaning of see 476 or anything 
which conclusively warranted the restrictive cons- 
triictlou. Ibit on general grounds of justice he 
preferred to place upon the section the restrictive 
interpretation Wtiich the other learned judges put 
upon the section Tiiis decision of the Fdll Bench 
* of the Madras lligli Court follows the judgment of 
the Calcutta, Full, Bhuca in the case of Begu Singh 
V Knif ifrim and Is in disagreement with the' decision 
of the Bombay Hjgh CourJ; in the case of In rt 
LachmuJ'is Lilji, l. L. R. 32 Bom. 184, which 
we recently noticed (12 C.'W. .y. clxxxi). .When 
the several High Courts bav3 differed as to the 
construction .to be placed upon sec. 476 It is 
only proper thaj the Legislature sjiould take an 
early opportunity of removing the conflict by 
amending the sections in accordance with the more 
reasonable view. The decision of the Madras High 
Court does not seem to have been brought to the 
notice of the learned judges of the Bombay High 
Court In If L'.ichmidas Lilji. 


The disbbntinq judge, Mb. Justice Millbb, oh- 

served "I, of course, agree with the learned Judges 


Mr, Asquith was entertained at the banquet 
by the Bar of England at the Inner Temple Hall on 
the 10th of July last. The Attorney-General presided 
and the leaders of the profession, irrespective of any 
political opinion, assembled to do honour to the dis¬ 
tinguished guest. The occasion was a memorable 
one, as this is praotloally the second time that a 
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praott'elng member of t'be English Bar has attained 
the highest position that a British oltizeji can 
aspire to. The Younger Pitt who also bdoame the 
Prime Minister a century ago was also a practising 
member of the Bar. As another instance the name 
of Percival may be mentioned. These are, no doubt, 
Isolated instances but it may safely be said that 
never before the dawn ol the twentieth century did 
the members of the legal profession figure so largely 
in the British Cabinet. There are two qualifications 
that eminently fit the membebs of the Bar for res- 
•ponsible positions in the premier Legislature of the 
Empire. It need hardly be mentioned that a lawyer 
is never out of place amongst a body of mSn wliose 
chief function is to frame laws. Then a lawyer’s, 
habit of daily engaging in .controversies and doing 
his duties zealously without any rancour or iibwill 
towards his opponents makes bint almost an ideal 
member In the country’s Legislivture. 


We will beproddce here what the Attorney- 
General, Sir William Robson, said regarding the 
matter. We invite particular attention to Ids re¬ 
marks that “ the Bar of England consists of ijieu 
to au extent unequalled, in any other profession, who 
are keenly, intelligently and nobly Interested in 
public affairs.” The same may be said, tbough, cer¬ 
tainly to a much less ex’ent, of the members of 
the legal profession in India and this surely indi¬ 
cates a healthy sigfl of the times. The Attorney- 
General said ;— 

It must be confcBsed tlmt we barristers, uo matter wliat 
aide we belmig to, have to face a esrtain.amount of liuraorou.s 
opprobrium when we go down consthuencies. liut the 
opprobrium is uot only humorous, if ,oiif may judge by 
results, it is mostly entirely liaimless. That great aertion 
of the populatbn wluoli consists of ])crBons who are not" 
members of the Bar—a veiy jmpoilant sertion in point (jf 
numbers and in aome other respects—Reems ‘very steady in 
its confidence in ue, and it aepms to have jhatVonfidciice to 
B very remarkable degree., Well, coistituencies apparently 
persist in believing tlut the study and practice of the law 
is lift .necessarily a disquillificatiou tuf tboBe who' liave to 
take part in making the laws But in principle—and here I 
know I shall meet a rtsfionsive echo in the minds of those 
whom I addiess—we are not selected as barristors, W'e cer¬ 
tainly do not offer ourselves as barriitlcrs.. The Bar of Eng¬ 
land consists of men to an extent unequalled, I venture to 
think, in any other profession, who are keenly, intelligently, 
and nobly interested in public affairB. The ambition to lake 
part in such affairs is widely sjiread among us—in fact, it is 
the belief, uot always well founded, that our profession runs 
easily with'public life that tempts many a youtli to his des- 
tnictitu by joining the Bar. We get tliereby a sort of pre¬ 
ference among the budding statesmen of our public schools 
and universities. Mr. Asquali himself disclosed Ids gifts foi’ 
Blatesmansliip long before he held a brief or tried to get one. 
We cannot claim, tlierefore, that the Bar inspired him or 
tliai the Bar made him ; but, at all events, the Bar got him. 

Those who ai^obt us take to public lipb will 
do well to cultivate the spirit of the Bar even in 
public oontroverBiea and emulate the example of 
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Mr.' Asqylth who is,, on thisi account,, not only an 
ohjccit ofi admiratlod to bis colleagues but also to 
his political ogponerjf-s, ’Jbe Attorney-General conti¬ 
nuing said' 

1 ^ * j I 

* I • I • 

Our i’lves are speiJi in controversy, and controversy is not 
an amiable pursuit; iful we at the Bar h^e learned, or some 
of us, perhaps, are only learning, flow, to pursue controversy 
without personal liitterncss or resentment, And it is that 
charapleristjc of tho Bar which, ^hove all others, enables a 
nun to understand ami nsgimilate the Pailiaiuentary spirit. 
It is that which^has lipiped our guest to he what Mr. Balfour 
once callcdthim—a^reat I’arliwmentary artist—for both at the 
Bai"* and fn the llouie of Commons there never was a man 
who .fought so hard and who yet exprtssed and [^evoked less 
personaf resentment tlian tlie Priije Minister. 


The prokookcei)4nt jtade at the danquet by Sir 
Edward Clarke is still mdre emphatic. He observed 
with true wisdom that in a democratic age like the 
present it is not only fib and'proper that the demo¬ 
cracy should largely'senif lawyers to represent them 
in tliB L“gi8lature but iris to tlvi best interests of 
the State that this should be so. Sir Edward In his 
'usual felicitous' style Included' amongst Cabinet 
Ministers who haws a practic.al experience of Uje law 
Mr Jo.hn Burns, wlmm he Vrosegijted for being a 
polliifial firebrand He said ;— 

There never was a Cal'inel witft.somahylawyorninit- 
sand to us all,».nd, I tiusl^to the country oulside, tlut is a 
comforting remeif.bniucp. TJbeie are tour King's Counsel in 
the Cabinet to day. Due, our jyie-t. this evening, picsides 
over Its dflilieraiions.^ Our ^caj fih‘jitl,u friend ol all of u-. 
Lob Keid—is a strong and powerful lord I'banccllor ; Iliriei 
‘ —is cieatiiig vniveisitics for Irela^d-^-llaldane-is reconstruc¬ 
ting the Bnti.sb Aimy, «iid lest be, sbould be appalled at 
the anomalous character of Ids task, anotbor practising banis¬ 
ter is put in ebarge of the Navy. The fiiiancei of the eountiy 
aie in cliaigi? of a ^solicitor wljo.e busiticss .'olilress appears 
in this year’s Law List-and another dislmgui.slied solicitoi 
the Chancellor Si tlie Ducliy, has gone to streiigtlieu the 
House of Loi(is against aiiy pq-sible attack upon tlut body. 
And to coiii,plele tlie list of those who luve piaclical ix- 
pcriencp in lliaadmmistrafion of tlie law, there is another ol 
his colleakucB ♦vlmm in the days, of his hot youlli Webster 
and I prosecuted at Hie Old Bailf j. It is a delightful siieclacle 
It uiarkjj, indeed, ?n advance oi demorraey-deniociav’ always 
chooses Its leaders ffom among tlie Uwysrs—tut it Is a safe 
advance. A wejl trained lawyer may sometimes call himself 
a Hadical, bat' lip is,never #, revolutionist. The iuiellec- 
tual conscience, vvMch always ^pports the luoial sense, and 
sometimes has to by a subsjilut^. for it—will not allow revolu¬ 
tionary movements, aud the crwiiliy^s flife. 


In view ok ’ibe reformed LEaisiATOBK IN India, 
from Vihich lawyers are sought to be discarded, the 
tera’arks of the present Pri/iA)'Minister are likely to 
prove both in.terestlng and instructive. Mr. ABnulth 

said ^ 

• 

It is natural, periiaps, tlmt on an occasion like tin’s one 
should be tempted to reflect upon tlie relations in our his¬ 
tory between politic# and the .law. The ‘ gentlemen of the 
long robe,' aud the ‘ nui priUt mind,’ have provided from 
time to time ample material tor the cheap sarcasms of superficial 
and uninstructed politicians. Once, and I think only once, 
in our history they were able to put these prejudices into 
practice, and the disastrous experiment was tried of a House 
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of Common^ from which all lawyers were excluded. What 
was the result f That trotorious ibody is pilloried in dhr hV 
tory ns the farliamntum indoctum, of which Lord Coke, 
not perhaps an altogether impartial Judge, declares that 
the wliole of its legislation w.is nos ^ortI\ twopenfce. Clontle- 
men, I absoluteljj make this jclaimft that t^ere is no class or 
profession in our commuuily which has done mJi'e-.f will go 
further, and ^ay* that tSere hi none whicj hafsdote so much 
—to define, to derelop, and to defend^he liberties 'of Eng* 
land. Sir Thomas 3Iore^ Lord Co^e hitnse[f, Selden, Somers, 
Camden, Romilly—thSae are but a few Bf the flames select¬ 
ed almost at random from a long and illustrious roll. 


CRIMINAL CASES 

{Continued from p. cen) 

, '» 

- Inikh HI 3vKr.fi-\Quekiioi\ing Jvrp\, When there 
Is a verdict on the general ■^ssne of guilty 'or not' 
guilty, and the verdlot i^s not ambiguous, as to the ' 
offence found proved or not, the Judge cannot 
question the jury as to the reasons for their verdict 
(Emperor v. Siranadu, 30 469 : see also SS Gal. 

759 ; ‘J9 Mad. 91, 93, 96 2 G. L J. 75n; 28 Bom. 
412 : 6 Bom. LaH Rep. 2S8, 261: 15 Bom 452 : 10 
Gal 140: 9 Cal.,53:, 21 W. R Cr. 1 : 19 B'om. 
735). It is the Judge’s duty to'ask the jury as to 
their verdict where it is ambiguhus, i.g., Kamdoshi, 
(7 C. IF. W* M5). '*If tlie Lhiding is not eihaustive 
as to the facts in issue in tlie ca8o,Jof special 'verdicts 
he may elicit a rjomplete finding (I 4 W. R. Cr. 59, 
62: see ^5 IF. R Cr. 36: 14 '‘Cal, 1^4)* Where a case 
depends on infereuceij to'lDe drawn from two or three 
facts the Judge hjiy ^sb the ^ury to’ state a plain 
and concise finding on the ’facts (15 Bom. 452, per 
Candy, J., contra J'aadlnp, J ), so also to aacerta,4i 
which of two oltjecfs chained they find proved [21 
Cal. 955, 973, 974). {^Rtjerfnct to Ihqh, CouifJ. 
The High C(,flirt is bpund to give dub weight to the 
opinions of the Judge and jury, but it can decide 
for itself the guilt or innocence of the accused (Em¬ 
peror'i. Sri, 11 C. W.‘ N.' 715: see also 29 Mad. 
91: 29 Cal. 128 : 22 Mdd. 15 : 7 ,C. IF. N. 345, 
347 ). Under sec. 307, as now amjndod, the High 
Court Is not bound to'accept tbe verdict of the jury 
unless shown tp perverse’or ojptfrly and ■•manifestly 
wrong {29 Cal. 128), but it was obferved in 2 C. L. 
J. 77n, 78n that thtf verdiet in nbb to be interfered 
with except in a very clear case, and the fact that 
one High Courts Judge lngrftes with it is ground for 
upholding it. As Instances where the High ^ourt 
gave particular effect to the verdict of the jury, see 
32 Cal. 759 and 6 C. L. J.^63 [Prreious convic¬ 
tion]. Where a reference is made under sec. 307 
it is only after c’oftisiction by the High Court that 
tbe accused can be asked to plead, to previous eon- 
viotlons {Emperor v. Kandasami, 30 M,ad. i'34). 

Pardon.—[R easons]. Where facts which led to 
the tender of pardon appeared on the record, the 
omission to record reasons therefor does not vitiate 
the proceeding {D. L. R. v. Banv, 6 C. L. J, 224). 
{Withdrctml and commitmtut]. If a pardon is ten- 


wxlx 

dered after the approver has had an opportunity 
as accused,of cross-examination of the proseoution 
witnesses, the withdrawal of pardon and commitment 
with the ooaooused are not illegal {Emptr^ v. 
Budhdn,*29 All. 24: Queen-Empress v. Brij, 20 
All. 629). 

RtOHT OP iiBPLY —The counsel for the Appellant 
is entitled to beply on appeal under sec. 340 (Pro- 
moda V. Emperor, 11 C, W. N. xllii). 

jDDaMBNTS..-The judgment of an Appellate Court 
not containing the points for decision nor the nason 
therefor was set aside {Rupa 4 . Ksthah, 5 C. L. J. 452: 
Noai V. Emperor, IJ C. W. N. oxxxv): also where It 
was partly based on the evidence and bis own opinion 
in another case {Ramanmda v. Mukunda, 11 C. W-. 
N. cli),'and where it merely stated .the number of 
witnesses but no facts bringing the case within the 
clauses of sec. 110 (Alep v. King-Emperor, 110. 
W. N. 413). 

Appbals. — \P,soper Appellate Court], It Is the 
Sessions Court within the limits of whose jurisdiction 
the first class Magistrate ordinarily sits, whether 
the offence be committed within such limits or not, 
which is the proper Appellate Court (Fafw v. 
jesror, 30 Mad. 136). [PebtaH. Where on a com¬ 
plaint of kidnapping tbe Magistrate convicted the 
jgcused under sec. 342, P. C., held that the Judge had 
power, on finding that the evideuce disclosed a more 
serious offence, to order re-trial or commitment for 
the proper offence (Emperor v. .Jure, 11 C. W. N. 0 ). 
AVhere the petitioners were tiled under secs. 147 
and 325 read with see 149, P. C, and acquitted thereof 
but convicted under sec 33J, the Appellate Court 
cannot after setting aside the sentence under the 
latter direct a re-trial on the former charges of which 
they were acquitted (Dwarka v. Emperor, 11 C. W. 
N. xcl). The Appell^kie Court, when It reverses the 
finding and’ ssntence, may under sec. 423 (1) (6), 
re-try the offender itself, if the offence Is ordinarily 
triable by it (Emperor v. Manikka, 30 Mad, 228). 
There gray be some ditiiculty In the Appellate Court 
holding thore trial by reason of sec. 656.' Where a 
person is convicted under different sections of the 
law bad sentenced under, one the Appellate Court 
cannot, after setting aside ^he • conviction'aitd sen¬ 
tence under the particular sectioA, remand the case 
for punishment o^ider another of the seotlons, but 
must pass).selltence itself. .(Mahhuhali v. Nakles- 
war, 11 C. W. N. coliv). [Alteration of finiing]. 
Where tbe finding of tbe Appellate Court dleprovea 
the common object charged, viz , taking poeseesiou 
of complainant’s property, and finds anpther common 
object, the conviction la bad (Ncor Mahomed v. King- 
Emperor, 11 C. W. N. clvill). Where the common 
object falls and the substantive charge Is diebelieved, 
the Appellate Court must acquit and cannot find 
another common object not charged and uphold the 
conviction (27 Cal. 990, foliowed in 33 Gal, 295), In 
the very recent case of uddin v. Emperor, 36 
Cal 384, where the common object alleged in tbe 
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charge was to dispossess the complainant, and the 
Appellate Court hnding the question of possession nob 
clear altered it to th.^ intention of enforcing a right 
or supposed right, it Was held that, as both common 
objects raised the same questions and thr accused 
were not prejudiced, the conviction was legal. An 
Appellate Court can alter a conviction or ncqoittal 
of cheating into one of attempting to cheat \_llfnry 

V. King-Emperor, 11 C. W. N. xc(P. C.)], but not a 
conviction under sec. 3 of the Private Fisheries Act 
Into one under sec. 447, P. C. {Emrital v. Empero’-, 
11 C. W. N. coo). [^Enh'incement of sentencf] The 
maintenance of a sentence passed for two ofTences 
on acquittal tf one offence is an enhancement (Pa*a- 
mo«t/a V. jE’nt/wror, 30 Mad. 48). The rednc'ion of 
a sentence of one month’s imprisonment to five days’ 
imprisonment with a hne and two weeks’ imprison¬ 
ment In defanit is not an enhancement [Bkahha- 
viitalu V. Emperor, 30 M.td. 103) 

Further inquiry.— ( Discreiion\. ,The power under 
sec. 437 should be sparingly used and with great 
caution {Joygopal v. Empivr, 'll C. W. N. 173). 
This rule was laid down in several cases before, ea, 
9 All 52 adopting the prninph of ^ All. US 
(which was, however, dissented from in 17 Col. ^So) : 
see also Lohhmtnauisappa v. Mek do, 31 Mad. 133, 
and the cases referred to therein. The Court niqst 
have and assign solid and sufficient reasons for doing 
so, otherwise the High Court will set aside the 
order for want of a proper exercise of discretion 
{15 Cal, 608 (F. B.): 32 C«l. 1090 ; S C W. N. 
1(56: 3 C, L. J 1(3). In SI Mad, 133 it was held 
that the superior Court should not order further 
Inquiry on the evidence even if legally competent 
to do so. [Order suo niotuj Sec. 437 does not 
prevent a Magistrate from ordering further inquiry 
tuo motu {Kamini v, Abdullg, 11 Q. W N. xi). 
[Notice'], Though not legally necessary,‘notice slimild 
be given to the accused before directing a further 
Inquiry into a case dnchnrged under tec. 253, and tlie 
omission to do so will render the‘order liable to 
be set asltfe {Joygopal v. Emp/ror, 11 C< W.‘ N. 173; 
ue also 16 Cal. 608 (F, 11); 10 Bom 131 ; 4 C. 

W. N. 100: 2 C W. N. 196 : 32 Cal. 1090 :-9 C. 
W. Necdxx'x: 2 C.-L.J. 61n: 3 C. L. J. h3: 20 
All. SS9: 9 Alh 52;: 3C.W.N 21(9: see 26 Mud. 
41 ) It has also been recently lield lhat notice 
should be similarly given where thd complaint has 
been dismt'ised under sec. 203 (Btij v. Gnpal, 11 C. 
W. N. 316: Bhaguiat v. Bithuni, 11 C, W N. iiiv), 
but these rulings are contradictory to 29 Cal, 457 
and 15 Cal 608 per C. J, and Prinsep, J. [Dtsmutal 
or dticAorje]. Where a summons is issued against 
some only of the accused named in the complaint, 
and the case referred to another Magistrate, who 
after acquitting them, refuses to proceed against 
the rest, held that the Judge iiad no pawer to direct 
further Inquiry, as there was no dismissal of a 
complaint, nor an order of dis.charge (AMey v. Deb- 
nath, 11 0. W. N. bolHli. See also 4 C. W. N, 842; 


21J Cal. 658: Panchu v. Khoidel, 12 C. W. N. 68: 
but contra 29 Cal. 85/ and 32 Cal, 783). [Supple- 
mertlary evidence]. The Courc.has no power to order 
suppIfiiieij'tHry evidence to be taken and the record 
then returned to‘it lf,Moni,\, Ismr, 6,0. L. J. 251). 

Revision;— [Executive ordets]. An order by a 
District Mkgisirate unddr the rules' fr,araed under 
sec. 45 (3) of th/Cwle is au executive one, and one 
not revisable Danma, 29 A'l. 563). But the 
High Court can test the validity of an executive 
order on a proseoutjoo of the accused for its dis¬ 
obedience {Re Ambica, ll C. W. N. coixvi). [Orders 
of Presidency ' Magutrate]'. In some oases it has 
been held that the fligli Court has u6 power to order 
further,, inquiry under the Code but on'iy under 
sec. 15 of' the Charter Act {Gharqohula v. Barendr t, 

' 27 Cali 12G, referring to Oponrba v. Prohod, 1 C. W. 
N. 49: Debi v. Jiittnuf' 33 Cal 1282: Ktdar v, 
Kheira, 6 C. L. J 705 and Liludhar v. Lowji, (un¬ 
reported Cr. U 461 of 1907), and only on a ques¬ 
tion of jurisdiction .but ^'oC of the propriety or 
impropriery of the order (33 Cut, 1282: 6 G. L. J, 
705). Tlie.se cases are ifi coi.flio* wnh Colville v, 
Khsto, 26 Cal. 746, tlie opinion of Wilson, J., in the 
Full Bench in 16 Cal. 60S,' 617, and Emperor v. 
Viir/'vandu.'t, 27 Bnfii. 84. lu L'khmj v. Debi, 12 
C. W. fl. 678, the ^iie8nou*'of tlw.Iligh Court’s 
jurisdiction iiiidov. the Code was not considered, but 
it was lield doubting 6 C, L. J, '\05, And referring 
t,? R. V. Rye Chuiun ,Pal (unreported) that Inde 
pendeiitly of it* the Couft had jurisdictio'n under 
sec. 15, and could set asidy an ordtr^of dismissal or 
discliarge on tlie dvfdence. ThS question again 
arose in Cr. R. 441 of ^uUreported), but was 
not deewied, the case Ceing dispjsed of on other 
grounds. Hulmwood,^,!, was of opinion that the juris¬ 
diction existed only under the Cliartec Act, but that 
it was not limited as laid down In 6 C. L. J. 705, 
.Such is the state of the authorities. But the 
case appears clear from sVes. 43.J, 439 of the Code 
read with sCc. 423. The following considerations 
show that jurisdiction can be (Jedneed from these 
sections of the Code* ( 1 ) A ‘Presidency Magistrate 
being an 4‘ infeiioi Piimlnul'Cour^t," within seo. '435, 
the High Court can call for the records of any case " 
from such Const‘to, teat Its sorrectness, legality or 
propriety. If then the H'gh Court could not Interfere 
under seo. 439 it would o»rae«to thi8.that the Court, 
afta* calling for the record in the'case of a dismissal 
or discharge by a Presidency Magistrate and finding 
it to be wrong, cbuld, nevertheless, de nothing else 
but send back the rebord. This position is absurd. 
Sec. 4'35 allows the record, # 0 * be called for only 
for the purpose o( the order being revked. (it) The 
opening 'words of sec. 439 “in the case of any pro¬ 
ceeding ” clearly include the case of a dismissal or 
discharge by a Presidency Magistrate, (tit) The 
only matters excluded* from revision are specified in 
sec. 435 (3), and (tv) It was not necessary to 
meutitm Freeidenc^ Magistrate in seo. 437 or 
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the High .Court, because the latter had already 
sufficient powers for tb'e purpose under sec, 439 read 
with sec. 423), The (?ifficul'y,ln the view expressed 
in 12 G. W. N. 678 as to tile extent of the illgh 
Court’s powers upder sec. 1.^ of the, CKarter Act Is 
that this section has been held tij apply, wh^re 
questions of jurisdiction or materbj Ityegiilarllf are 
involved (i'« the F^ill Ranch ruliligs In Sukk v. Tara, 

33 Cal. 68 and A'AosA v. Nazir, 33 t!al.*353), and 
not to orders wrong on the merits. The question 
whether the Code or the Chatterlapplies mu’sr, there- 
fore, ultimately go to a Full Benclj.' [Revitabk 
ordertj. Sec 145 (7) is noli the only'provlaitin in It 
which lays down what matters relale to the jurisd’io- 
tion of the Magistrate, 'j'here are other provisions'the 
contravention of which also affects bis jurisdlption. 

■•An order passed only on th% wfitten statements of 
the parties without evidence,lis without jurisdiction 
[Kolha v. Uuntiwar, 34 Cal. 840). This matter has 
already been dealt with under sec. 145 in this 
article. As to what are m;ptter3*of jurisdiction, and 
when the High Court can^ interfere, tet tlie Full 
Bench cases In 30 CW, 155 : S3 Cal. 68 and 33 Ca{. 
353. The Magistrate has a discretion under secs. 
449, 450 of the Calcutta Municipal Act, the exercise 
of which is open to revision by* the High Court 
(Ahdul V. Co^’pcrolton, 33 Cal. 287 : GKun% v«^ Cor¬ 
poration, 34 Cal. 341)^ luit where a discretion is vest¬ 
ed In the General Committee, the H'gh Coirt cannot 
set aside an act done in the exercise, of'\hat discre- * 
tion, if otherwise doije in accordance with law. 
{Sh'imul Dhont iv.',wOrjno.*n<Jon, ,34 Cal. 30) The 
High Court, but not the Sessions .lodge, can Inter¬ 
fere with an order undei* sec 476 (Emperhr 'i. Gopal, 

34 Cal. 42). This''has always been the law In the 
Calcutta High Court [16 Cal. S30: 20 Cal 379: 
Jhid ■ ^'8 Cal. 532, /\35: Ihul . 610 ,' 618: 9 G. 
IF. N. 1030) ^nd also in Allahabad (1,6 All. 80 : 23 
All. 249 : 26 AH 249), and Bomliay (26 Bom. 785), 
though the reasoning In 32'Bom 184, 193 is some¬ 
what In favour of the Madras Full B-'iicl'-ln 26 Mad. 
98. In Madras, notwithstanding 19 'Mad, 18, the 
Full Bench case in 21 Tdad.^ 12% established the 
jiirlsdiction of thj H'gh llonrt irvd'er the C-ide of 
1882. It has, however, been ruled bj; a Full Bench 
of that Court that undtfr the’Cjde' Of 1898 the 
power does not exist (26'Mad, 98). But its author¬ 
ity has been weakened ^y 29 Mdd. 100 and Ibid 
331, It proceeds on ^beTiasis that the addition th 
cl. (2) of sec. 476 of the words '^an tf upon com¬ 
plaint ” oonverts'an order under aeo, 376 into a “ com¬ 
plaint," But this view ie Incorrect. The words qgly 
mean that on receipt or'an order under sec. 476 the 
Magistrate Is to" adopt the tame procedure that he 
would on receiving a complaint recorded under sec. 
200. The wording of cl. (2) Is not very happy, be¬ 
cause as it stands the Magistrate on receiving an 
order under the first clause, if It' were to proceed 
01 on complaint recorded under tec. 200, could act 
under eem. 202, 203. What is meant la that the 


Magistrate must proceed with the trial at once. Of 
course the High Court cannot on appeal set aside a 
complaint by a public servai/t (13 Mad, 144, fol¬ 
lowing IS Bom. 109). The High Court can Interfere 
on tbe evlBence wit.h an order of commitment passed 
under sec, 436 (Mvthiah v. Empe,,or, 30 Mad. 224: 
Pirthi V, Smpatta, 7 C, W. N. 327). [Stay of pro- 
ceedingt) The High Court no doubt has power to 
stay proceedings (see tbe oases infra). Criminal 
proceedings for perjury or lorgery should not as a 
rule go on during the pendenoy of civil litigation in 
respect of the same (16 Bom 729), though this Is 
not an Invariable rule’ (18 Bom. 581: 26 Mad. 190, 
191)-. see 23 Gal. 6 IO and 26 Bom. 785 : 8 G. W.- 
N. 797 : Ibid 801). The fiigh Court should not 
stay proceedings pending a civil suit except on good 
grounds. (31 Gal. 858, followed in 9 G. W. N. 
ccixii). Proceedings were stayed In 10 G. W, N, 
cliv: Ibid ccxi: 5 G. L. J. 233. A defendant in 
a civil suit ought hot to be allowed to prejudice the 
trial by a criminal •prosecution on the same facts 
{30 Mad. 226, distinguishing 3 Mad. 490, 18 Bom. 
581, and 23 Cal. 610). Where a prosecution would 
defeat, if not delay, the civil suit, the High Court 
will grant a stay of the former and revoke a sanc¬ 
tion (Jndu Lai V. Lowit, 3t Cal. 848, explaining 16 
BnA. 729, 18 Bom 581, 26 Mad. 190, and B. L. B. 
Sup. Vol, 4^0). [P.ueiies]. A party may raise a 
point at the hearing though not mentioned In the rule 
if the Judges granting a rule have directed that It will 
be considered at the bearing (Chakoo v. Emperor, 11 
C. W. N, 467, 468). A Mnnsif ijiust show cause by 
Counsel and not bke a District Magistrate (Jogend<a 
V. Syama, 6 C L. J. 713). 'An accused will be heard 
as to why a further inquiry should not be directed 
against him, though no rule has issued upon him 
(Brtjv. Oopal,^i\C. W, N. 316). 

(To be continued.) 

E. H. Monnibb. 

CURRENT INDIAN CASES. 

RahiSadulu v: Empbrob,. I. L. R 31 Mad. ,140 
(F. B.). Criminal Procedure Crdefttc. 476, 

“It was tbp intention of the Legislature that an 
order under sec., 476, Cr. P. C., should be made 
either at the close of the proceeding or so shortly 
thereafter that it may reasonably be said that the 
order is part of the proceeding.’’ 

SiNOAM Sbtti V, Dbadpadi, I. L. R, 31 Mad. 131. 
Hindu Law—Rtvtriioner — Sale. 

A Hindu widow is not bound to mortgage any 
portion of her husband’s estate if that would Ira 
more prejudicial to her than a sale, by reducing her 
income to a greater extent, as she does not hold the 
property for the benefit of the reversioner, nor is she 
bound to raise money on her personal security. A 
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BUlt brought by the reversioner to set aside an 
alienation by a Hindu^ widow where the plaint con¬ 
tained no oiler to pay the money, when it should 
have contained such offer, should be dismis/ied. 


Dakshina V. The Monicipal Counoil of Tkicbi- 
NOPALT, I. L. R. 31 Mad, 157. Cml Procedure Code, 
sec, 102. • ■ . 

“A decision dismisfing a suit under sec. 102, 
C. P. C., for default of appearance of the Plaintiff 
or dismissing an appeal undeP sec. 556 for default 
of appearance by the Appellant Is not a decree 
within the meaning of the definition In sec. 2, 
C. P. C.” 


Kanemar V, Krishna, L L. K. 31 Mad. 161. 
Hindu Low. 

Where in the course of a transaction entered into 
by a Hindu father for the benefit of the joint family, 
he received money to be paid to others but this 
he appropriated in circumstances which constitute 
a breach of civil duty but not a criminal act, held 
that the family property would be liable for the 
debt. V 


Vadapaui V. Drouam Raja, I, L. R. 31 Mad. 162. i 
L'lndkrd and tehanl—Holding over—Transfer of 
Property Act, sec. 116—Civil Procedure Code, secs, 
281, 28S—Limitatkn Act, Sch II, Ar t. ISO. 

The lessor can, by his assent, convert a tenant by 
sufferance into a tenant in the true sense of the 
terms; he cannot, by his mere'assent, convert the 
representatives of a tenant by 8u|[hpnce, who are 
mere ti'espassers into tenants and without their own 
consent and sec. 116 of the Transfer of Property* 
Act does not enable him by kis trere assent to 
convert’the representatives of a tenant sufference 
into such tenants. , > 

In a suit by a landlord to recover possessjon from 
a ksnant for a term of years, time begins to run 
under Art. 139 of Sch. II of the Limitation Act 
from expiry of the term. i 

An order utMier sep. 281, C. P.C., is not conclusive 
as against the judgment-debtor unless be is a party 
to the proceedings in which the order is passed. 


' RtMA OdATAN V. SOBRAMAfllA Aiyab,'I. L. R. 31 
Mad. 17r. Injunction—Likelihood of damage, 

Ap inj»inclion was,granted restraining the Defend¬ 
ant from Interfhrepce -with a channel without proof 
on the Plaint^ff’d part of actual damage when such 
interference ofiused a sroppage of thj entire water 
supply. f , 


Kbishija V. Sarasvatcla,, I. L. R, 31 Mad. 177. 
Civil Procedure Code, sk. 24i. 

A purchaser phb obtains his title at Court auction 
and does not deflve it by purchase from the decree- 
holder; is not the representative of the deuree-holder 
within the meaping of sep. 244, p. P. C, 


PONNATEE e. PeRIT/ ' MdOKHAN, I. L. R. 31 Mad. 
185. Criminal Procedure Code, sec. 4^8 — Mainten¬ 
ance. 

*- ( ^ 

Where a woman was refused maintenance by the 
lower Court in a prooeeriing un^er see. 488, Cr. P. 
C., on the ground that she had been guilty of adul¬ 
tery with a Iow«’caste man 'which led to her expul¬ 
sion from (Vaste und thus it was Impossible for her 
husband to keep her»with hiAi, , 

Hrid, that lower Court was not wrong in 
refusing to award her maintensrnce. • 


^cbiciij. ■ 

4 ' i* 

A ' ^ ^ 

The Cope of Civil Procedure, being Act V of 
1908. Br/'K, Rama Ch mdrit ly-r, B. A , B.L , Htph 
Cnurl, Vakil, Madras* S Mnrthy & Co , 805, Thumbu 
Chetty Street, Madras. 1908. Price Re. 1. 

Tbis is a vefy liandy rapriub of the New Civil 
Procedure Co*3e The printing and the general get 
up are satisfactory a^d the price, for a cloth bound 
edition, moderate. The special feature of the work 
consists, in &n index of the Act portion and a general 
Index for the Code inclu^inl; the schedules and an 
appendix repr.odncing the Letters Patent, of the 
Madras High Co’tirt, the High Courts Aot, Madras 
Civil Courts‘Act and Madras City Civil Courts Act, 
besides the repefr^ hi the Simla Special Committee 
which so far no rep^rin^ of the Code appears to 
have omitted. * * • . . * 


RAMAtwJA t». Kbishnasawmi, I. L. R. 31 Mad. 169 , 
Water, retention of — Damage. 

“The retaining of water on one part of a man^s 
Und in order that it might not flow on to another 
part does not appear to us to be an act done in the 
nfttural and usual course of the enjoyment of pro¬ 
perty which would protect the man who does It 
from being 1141^ in damages If he injures hit 
neighbour’s land.*^ Per Waira, 0. J. and Millm, J, 
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Reoeiit decisions not I'oportod.t 
• . • 

• » * • 

(Tbo Important oaiea to be foU; reported hereafter. 

Criminal Rkvisional Jurisdicition, Before Brett 
and Ryves, JJ. Criminal REVi 8 i 9 ij No, 660 of 
1908. SAMSUL HCQ and Anr,, Petitioners 
tt. SIJEIKH' HAFIZ ZAFFAJlUnOIN,'Opposite 
party. 16ih July J1908. « ' 

Criminal Procedure Code‘(Act F of 1898), iec». 
13S, 1S5—Obstruction to a path toay — Procedure, 
of the Magistrate, tllegatity^f. 

Slieikli IIa6z Zaffar^ddiu put in a petition before 
the Sub-divisional OfficSr i^ndor»He). 133, Cr. P. C, 
alleging that the Petitioners had obstructed a path 
way by erecting brmiboo feflees. The Sub-divisional 
Officer went to the spot and after making soAie 
inquiries of the persons who wer^ called in, at-kea* 
the Petititoners to remove the fewe within 3 liours. 
It appears frpn the jletitiou filed In the llif{h Court 
that the Magistrate did not record.uny evidei.V-o nor 
drew up anf fornlhl proceeding under sec. 133, Cr. 
P. C. The Petitioners movfd tlio Seesions Judgp 
who declined tp Interfere. They Mien obtained the 
the present rulp.* It 'appears that the obstruction 
was however lem'oved before *the rule came up for 
bearing. ' , , 

Their Lordshlps.observed > 

We understand that the obstruction has been re¬ 
moved and thi'fefore even if thi^ rnW were made 
absolute it would be impossible'to restore the state 
of things which existed before the oi'der was passed.. 
At the same time, howbve.', we feel bound to say 
that the procedure adopted by the Magistrate before 
he made his order, final waS not one of which we 
can approve. He was bound under the provisions of 
sec. 135 and the following} sec^i.uis to have heard 
the evidence wlilpli the present Petitioners desired 
to offer when they appeared, to.sltow cause against 
the order being made absolute *and no finding on 
the question whether the^iath was a public path or 
not could be arrived at until the Petitioners had had 
an opportunity of adducing such ^idence : Though 
therefore we* think that the rulb must be discharg¬ 
ed, yet at the same time we bold that th/ finding 
of the Magistrate to' ^he effect that the ro^d is a 
public road cannot be held to be^ a correct find¬ 
ing in law or to have efiPeot, as that finding was 
arrived at without following the proper procedure 
and without allowing the present Petitioners to pro¬ 
duce their evidence. 

Sixbu Kshetra Mohun Sen lot the Fetltiouers. 

JSabu Monmatha Nath Mukhet jee for Babu Hari 
Bhutan Muhhtrjtt for the Opposite Party. 


Civil Appellate Jprisdiction. Before Stephen 
and Holmwood, JJ. Appeal from AppbiiLatb 
DioREE No. 1474 op 1907. TUAZUNNESA 
AND OBs., Plaintiffs, Appellants v. SHUHR- 
ULLAH MUNSHI and orb, Defendants, Res¬ 
pondents. *20ch July 1908. 

Transfer by guardian, validity of—Benefit of 
minor—UahorHdan guirdian—Lawful debt. 

The Plaintiff' sued for 14 annas of a certain pro¬ 
perty in the possession of Defendant No. 1. The 
latter claimed it under a sale to him,by Defendant 
N ). 2, wlio was the widow of a certain Mahomedan 
of the name of Rtjab All. The Plaintiffs were 
sons of'Rtjab Ali by Defendant Nd. 2. The De- 
* fendants Noe. 3 to 5 were the children of Rajab All 
by another wife. In ,tlie lower Court the convey¬ 
ance of the Defendant No. 2 was held to be valid 
and the Plalntif's recovered the shares of Defend¬ 
ants Nos. 3 to 5 In this transfer she did not purport 
to convey as guardian of her children and she 
did not state that the conveyance was for their bene¬ 
fit ; but it appeared that the sale was in the first 
place for the payment of lawful debts of R-ajab 
All and in the second place for the benefit of her 
CVfildren. 

That the transfer by Defendant No. 2 to 
Defendant No, 1 was valid, 

Afvtishi Moli'ime l Hossain v. Based Sheilch (11 C. 
W. N 71) and R'lm Ch tum Sanyal v. Anukul Chan- 
dta Ach'iiy t (11 C. W. N 160) followed. 

Balm Gnija Ptosouno Roy t^nwdhwy (for Moulvi 
Syed 8hamsul lluda) for the Appellants. 

Moulvi Serajul Islam for the Respendents. 

A. T. M. ’ Appeal dismissed. 

Civil Appellatk Jdrisdiction. Before Mitra and 
Bell, JJ. In the matter of application under 
sec 15 fifths Charter Act, MOHUNT KRISHEN 
DYAL,Plaintiff, Peiltioner v, MAHATMA 
SUMANGAIJA and others, Defendants, Opposite 
Party, 235d July 19(]8. 

Civil Prnceduie Code (Act A'/F of 188‘J), 'jcf. 25 
—Distiict Judge’s power to re-transfer case. 

This was a’i application in connection with a suit 
pending In the Court of the first Subordinate Judge 
of Gaya (title suit No. 261 of 1907). It was ori¬ 
ginally instituted in the Court of the second Sub- 
bordluate Judge but was transferred to the file of 
the District Judge by an order made by'him on the 
9th August 1907. The District Judge who bad 
made the order of transfer to his own file was him¬ 
self transferred shortly after to another distrlot. 
Before leaving the station he re-transferred the case 
to the file of the first Subordinate Judge. It was 
apprehended however that the deoisiou In Ram 
OhartUtr Roy v. Bidhata Roy, 10 C. W. N. 902, 
threw doubt on the validity of the last transfer. 
On this application their Lordships observed: 
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“Sec. 25 of the Qivil Procedure Code la so word¬ 
ed at to give rise to a "doubt as to the power of a 
District Judge to retransfer a oase to a Subordinate 
Judge, after he had transferred It to his own file. 
The Petitioner however has no objection to the case 
being tried by the first Subordinate Judge. We 
therefore direct that the case be taken to be still in 
the file of the District Judge, his order of .retransfer 
being without jurisdiction and we direct that it be 
transferred from the file of the District Judge to 
that of the first Subordinate Jvdge. We direct the 
latter officer U) try the case.” .. 

Eabu Atul Chandra DilU for the Petitioner. 


Civil Appellatb Jurisdiction. Before Holmwood 
and Sharfoddin, JJ. Appeal prom Appellate 
Decree No. 2049 op 1906, SHEONANDaN 
SINOH AND OTHERS. Plaintiffs, Appelltnts v, 
JEONANANDaN DUSADH and another, 
Defendants, Respondents, Heard, 28th July 
1908. Judgment, 30ch July 1908. 

Rfgiittr of chowhdar’f entry of situation and 
boundaiies of chuhan land, if admissible in evidence 
—Evidence Act (I of 1872), secs, 32 (2), 85—"In 
course of business" meaning of. 

The appeal arose out of a suit brought by the 
Plaintiff zemindar to recover possession of bighaa 
of lind which the Defendant claimed as his chowkl- 
darl ohakran land ; Vue question at issue was, was 
the entry of the situation and boundaries of the 
chakran land made in the register an entry in a 
public register made by a public servant In the dis¬ 
charge of his official duty mtliln the meaning of 
sec. 35 of the Evidence Act or was it an entry made 
in the ordinary course of business within the mean 
ing of sec 32 (2) of the Evidence Act, , 

Reg. X«X of 1817 dees not Impose any duty on 
the Darogah of keeping a register of chowkidarl 
chakran lands, but the Daroga is permitted to.make 
such gntries. 

Zfr/d—That sec. -35 bf the Evidence Act not being 


sufiSolenii to cover the entries owing to' the absence 
of ov/den/te at this dbstanoe of time of the authority 
under which ^ they ^'weue, made, sep. 32 (2) of the 
Act mig^it be brought in to sivoplement the defect. 

The entities ^were all in the same ink And the same 
handwriting, it wa^s contended, that they were pre¬ 
sumably made tt one and the' same time and the 
entries In such a record made for a special purpose 
could not be said tp be in course of business which 
must be continuing, 

i/rW-^The phrase “in dourae of business” wasap- 
pathntly'used iridicate the current routine of busl- 
ness-wh'oh was usually followed by the person whose 
deolaratloil it was sought to introduce. The phrase 
does not apply to any -particular transaction of an 
exeeptional kind such pa the execution of a deed 
of mortgage, hut to business or professional em¬ 
ployment in which the declarant was ordinarily or 
habitually engaged. ■ , \ ' 

Mu<g\wi V. Bharurappa (I. L. R. 23 Bom. 63 at 
p„70) approved. 

' The entries ware therefore'admissible In evidence. 

Bubu Strait Chafidra Bysack for the Appellants. 

Mr. J, W. Chippendale for the Respondents. 

A. T M. ' r Apper.l dismissed. 

pgh Court .Jlotice. 

NOriFIOAflOX. 

' Tlie following Rule made ly the Iligli Court of 
.Tudicatu.'e at port Willuilu in Bongul is putilislird for 
general infotiiiatioii. 

It is onieird that' tlio following Rule bo iiisertod 
after Rule VFl, ('lia[iter XV, P.'irt IV, p.igo 9G of “Tlio 
Rules of the llixh Court, Appellate .Side, ’ piil>li.slicd in 
Part I, pages 11)23 to |,')8.3 of the Calcutta tluzctte of 
the 19th November 190z; - 

F//A. Copies of. judgments ronvictiiig ftovoriiment 
officers of oV'tnu al offences a.s wclljis copies of judgments 
of acquittal aiiil orders of disjli.argo will bo Hiqiplied 
free of charge on the npplivatK'n of the Hoad of the Doy 
partrnent coiicorned.'' Vidculta Qalettef August olh, VM-,- 
Part I, page HOi: ^ '* 
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. Son N 9 .' 49 So^ 1907. ' 
FlETS!HER, 

1 ^ 08 . Samdeo and* 

Heard,' * ’ *nbthr.r 

10 , April. V. 

3 & 10, June. GtoNESHNARAiN and 

Judgment, • ’ jnbther. 

11, June. 

Limitation-*-S^it—Leave ^to H'ithkvaw — 
Ultm xiv&H—Fresh .vtit—Codr of Civil Pro¬ 
cedure {Act A’JF oji 18S‘^), sees. S7S and 874 
—Limitation Act (XF of 1877), sec. 14- 

t 

An order 'gii^ng J^ave to withdraw a 
suit and file a J'resh suit on the same 
cause of action, on the ground that leaue 
under cl.' 12 'of the Charier to institute it • 
was granted^ by the Registrar, was held 
to de ‘ultra vires, and the order l/;as re- 
gai'ded aJ one only directing the plaint 
to be returned to ths Plair^tifi t 

llonjcRT Watson & Co. i;. The Collets 

TOR OF KAJiftiAm {)•) followed. 

Sec. S7S »/ the Code of Cifil Procedure* 
does nof apply except to cases wttere the 
sui< ,is properly penHing ir\ a Court in 
which the leave was granted. 

A plaint was ^iled well within the 
period of limitation. But, ihe leave to 
institute \t under ct. 12 c/ tit Charter 
was obtained' front the* Registrar. Under 
the i»ra<«tc« laid dovfn by ike Court,* 
it was by leave, wfthd,r<mn and, on the 
same cause, t» fresh suit, with proper leave, 
was then, atftS tKers instituted but on a 
date when, under the usual circumstances, 
the'suit would be barred'by limitation. 

Held— fP^at the leave to withhare- was 
not granted *under sec. 373 of the Code of 

(1) 13 M. I. A. ICO (1*869J. 

• See, 11 C. W. N. (notes) cxli for the form of 
the order. ■ > 


TVBBKLY NOTES. 

Civil Procediire; that, therefore, tee. 
of the Code could not operate aif^s bar to 
the fresh mit and that, under tee. 14 of 
the Limitation Act (XF of 1877), it teat 
not barred by limitation. 

Suit to recover Rs. 6,801-1-6 due on 
account stdted in writing and* signed on 
the 15th December - 1902. The plaint 
was first filed on the 11th December 
1905, with leave under cl. 12 of the 

I 

Charter obtained before tb« Registrar. 

•^The leave granted by the Registrar hav¬ 
ing been held to be b{id In law, the 
Plaintiff, In accordance with the practice* 
laid down, on the 8th May 1907, applied 
on summons to the Defendants for and 
obtained leave to withdraw the suit and 
to file a fresh suit on the same cause 
of action : on the same day, the plaint 
w4& presented again and admitted with 
proper leave from the Court. 

There wore two Defendants, the latter 
being an Infant and a guardian 'ad litem 
was duly assigned to him, l^^ie adult 
Defendant filed his written statement 
denying adjustment and submitting that 
the suit should &e dismissed with costs. 

t » 

The Infant Defendant left the matter to 
the Court. 

Subsequeotly, ihe suli? was settled and 
It was ag/eed.that the Defendants should 
pay the Plaintiff’s claim ifnd costs by 
Instalments of Rs. 500 a ^ear. , A petl- 

t 

tlon for consent-decree was drawer up, 
and signed \)y ^the>adult Defendant and 
bis attorney as also the guardian ad litem 
of the infant Defendant. 

On the lOih April 1908, an applica¬ 
tion was made for a consent-decree In* 
terms of the prayer of the petition. On 
the Court requiring the Plaintiffs to 

♦ .See, lie. W. N. {notes) cxii for the form 
of tlic order. 
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RaXOBO V. QOKESHKARAltr. 

prove the case as against the Injfant De¬ 
fendant, they did so. But, all'hough the 
point was not raised by any of the De¬ 
fendants, his Lordship iPletcber, J., was 
doubtful that the fresh suit had become 
barred under sec. 374 of the Code of 
Civil Procedure and therefore refused 
t][)e application foif consent-decree, and 
ordered the, Plaintiflfs to proceed with 
their case in the usual way. < 

The suit again came on for bearing' 
on the 3rd of June 1908. 

Mr. Eyam (with J/rt R. C. Bonntrjee) 
for the Plaintiffs submitted that the suit 
was nob barred. He cited, Subbarau 
Nayudu v. Tagana Pantulu (2), Lalit- 
eshwar Singh v. Rameshvir Singh (3), 
Pirjade v. Piijadt (4), Robtri Watson <(• 
Co. V. The Collector of Rajshihi (1). 

On 10th June 1908, Mr. B. C. Mitter 
followed for the Plaintiffs :—I submit 
that the order of the 8th May 1908 was 
not an order under sec. 373, which con¬ 
templated cases where the Court bad 
jurisdiction to entertain them: Robert 
Watson dc Co. v. The Collector of 
Rajshahi (1). 

The Code of .Civil Procedure is not 
Intended to be and is not exhaustive. 
Eukum Chand Raid \i Kamalanand Sing 

(5). 

The decision of the case of Laliteshwar 
Singh V Rameshwar Singhi (3) left the 
Plaintiffs no alternative' but to follow 
the form prescribed by the Court, as 
appears in 11 C. W. N. (notes) cxli. 

The word “Court” means a Court 

I 

(1) 13 M. I A. 160 (1869). 

(2) I. L. R. 19 Mad. 90 (1895). 

(3) 11 C. W. N. 649 : s. c. I. L. R. 34 
Oal. 619 (1907). 

(4) I. L. B. 6 Bom. 681 at p, 683 (1882). 

(5) 3 C. U J. 67 (1904). 


hffvtag <jurisdiction* and competent to 
make yio orCer^' JOurgd Charan Mazum- 
ddr yl Uuxatdra Gupta' (Q). The ques¬ 
tion of jurisdlotlon'^or limitation 4s not a 
question "^of non-suit. See, Chitty on 
Pleadings [1844], 'VJ.ol. 1, pp.'219—220. 

[Thb Court. —My difficulty Is that you 
stand qr fall fiy„the order of 8th May 
1907, which Was purported to be made' 
under sec. 37.3 of thp Code. How can 
I help you ?j ^ , 

It cannot be an order under that 
section under which the Court had power 
to exercise its judicial 'discretion, e.g., 
regarding costa. My cla’ni was ,uot ad- 
jftdicated upon and that is why I have 
brought this second suit. I rely on, 
Subbarau Nayudu \ Yagat.a Pgntulu 
(2), T' ibeni Sahv{ v. Bhagwat Bux Rai 
(7), Qurdto Singh v. Chandrikah Singh 
'(8), Chandra >Madh&b ^Chakerbutty v. 
Bissessw'iri Debea (9). I.sa^ sec/ 14 of 
the L'mitatlon Act' does apply to my 
'case. Bo^ldbs, a Courts ought to relieve 
parties against the injustice occasioned 
by its own .ac's : ZaMin Qhandrar Sen 
V. Madhu Sud^an Sen (10), Rodger-v. 
The Comptoir D'Escorppte. de Paris (11), 
Pulteney v. ‘IFarre.n (12'). 

Mr. E.'N.' Sen for the infast Defend¬ 
ant. 

Mr. S. Khoda iSw.r for the ad.ult De¬ 
fendant. < 

Cur. ad'v. vult. 

(2) I. L. R.‘19 Mad! 90':i895.'. ' 

(6) I L. R.^ 16 Cal. 466 (1889). 

(7) 11 C. W. N. 1033 ; s. o. 6 C. L. J. 
298 (1907).' 

(C) 6 0. L. J. 611 (1907). , . 

(9) 6 W. R. iCiv.) 184 (W66). 

(10) 12 C..W.N. 326 (1907). 

.(11) L R. 3 P. C. 466, {)er Lord Cairns 
at p. 476 (1871). 

(12) 6 Vea. .Tun.^ 73, per Lord Chancellor 
(Eldon) at p. 92 (1801). 
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The 'JUDQMBNI 07 THE ^OUBr AS 
follQwl:— 

Fletoi/kb, J. —This suit wm orjglnally 
instituted on the 11th December 1905, 
leave being Caken, frctu the Eegistrar 
under ol. 12 of the Charier. • 

I ought to say the euit^ 'was ‘ then’ 
within time by^four days, for the purpose 
of computing thd period dt limitation. 
Subsequentiy, following’Jhe practice laid 
down under a new ruling relating to 
cases where leaps to sue was granted by 
the Eegistrar un^er cf. 12 of the Char¬ 
ter, the plaint wks returned to the 
Plaintiffs, leavB having be,en given to 
them to withdraw the sulfiand .lie afresh 
suit on the saihe causo of action. Ijow, 
for the purpose of consideilsg the ques¬ 
tion of limHation, it is materl^ to con- 
sider whether the ’leave to withdraw the 
suit and 'l^stil^uti a fresh suit on the 
same cause of action was granted under 
sec. 373, Civil Procedure Code, bCcasse, 
if it is so, it is admitted^that under sec. 
374 of *the Cole, the present suit is 
barred'by limitation. * 

Now, sec. 373 of tpe Civil Procedure 
Code provides:— »’ ' 

"If at any time afterithe institution 
of the suft, the Court is satisfied on the 
application’of the FlalutiiT that the 
suit must fail by reason dt some formal 
defect or (^b) therls ai!e suffidient grounds 
for permitting him to withdraw from the 
suit, or. to abandon part Of his claim 
with liberty to bring a fresh suit for‘thq. 
subject-matter of *the suit or in respect 
of the part so abandoned, the Court may 
grant such permission on such terms as 
to costs or otherwise as it,thinks fit.'* 

It has been decided in the case of 
Bobtrt WaUon & Co^ v. CoUteUtr of Raj- 


thahi (1) that there is no general juris- 
diction in this Court to permit a suit to 
be withdrawn and a fresh suit to be 
instituted on. the same cause of'action. 

Now, is the order made in 'this suit 
giving leave to the Plaintiff to withdraw 
the suit and to institute a fresh suit 
ultra vtrer, or not 7 In my opinion sec. 
3^3 does not apply except to oases 
wlfere the suit is properly proceeding 
in the Court in which the leave wm 
granted. It follows, therefore, that the 
order giving leave to withdraw the suit 
is ultra vires and the order can only be 
regarded as one directing the plaint to 
be returned to the Plaintiff. 

In ^ese circumstances, I am of opinion 
that the present suit comes within time, 
having regard to the provisions of sec. 14 
of the Limitation Act. 

Mr. Mitter .—Then the case wjjl be 
ppt on the list to morrow for hearing. 

The Court. —Yes.* 

Mr, Kali Mohan Rak^hit^ Attorney 
for the Plaintiffs. ' ‘ 

Messrs. Manuel and Agarualla, Attor¬ 
neys for the Ist 'Defendant. 

Mr, Anil Kath iJose,*guardian* ad litem 
for the infant Defendant. 

P. E. C. 

(1) IJ M.I. A..160(1869). 

* Note ,—Tlio couaeut-decree was subsequeutly 
made in terns of the prayer of the petition. 
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Affbal fbom Obioinab Dbcbbe 

No. 2095 OF 1906.* 

Mitba, J. ^ 

1908. 

Heard, ' Pbosanno Komab 

18, July. • Bosk, Plaintiff, 
Jlidgment, ' Appellant, 

27,.July. V. 

Sabat Snoai Gho.sh# 
Bbbit, J. and ore.. Defendants, 

CoXb, j. Respondents. 

1908. 

4 

2, July. ) 

Uindu Law — Dajjahhaga —.Sti'idli..iia— 
Succession to pittrid.itta aj autuka— Son of 
married daughter, prefei-ential heir —Kanja, 
meaning of. \ 

Sons succeed in preference to married 
daughters to the pittridatta ayautuka 
Btridbana of their mother. 

word kanya in paragraph 10, sec. 
3, Chap, ft- ' of the Dayahhaga means “ un¬ 
married daughter." 

This was a(i appeal preferred on the 
2.l8t of November 1906, against the de¬ 
cree of Babu Ananda Nath Majumdar, 
Subordinate Judge, Ist Cc^irt of Zillah 
Mymenslngb, dated the IGih of August 
1906, reversing that of Babu Syama 
Charan* Ukil, Munsif, 2ad Court at 
Tangail, dated the 27tb rf March 1906. 

The'Appellants in Vhis and three other 
analogous appeals* were brothers. They • 
instituted, four suits out of which these 
four appeals arose against the Defend¬ 
ants Nos. 1 to 3, their married sisters 
for a declaration that the 1 rd share of 
kbarija taluk No. 5480 Raj Chandra 

• Appeals from Appellate Decrees Xo-^. 041 ] 
to S|[||3 of 180G were analogoui aud wci e heard 
aud decided along with this appeal. 


WEEKLY NOTES. [Vol. Xlft 

Sarlna, Mehal Chhafohata, which had been 
given rto Ih^lr Jnotherj Sarada Moyl Basu 
after hdf' marriage by their mtfteyaal 
grandfather, Brojo* Nath Cuha^ passed 
on her death to them and not to the 
Dbfend&nts who h|td been vtrongly regis¬ 
tered as proprietors thereof In the Col¬ 
lectors te. ' * * 

' Before the Muuslf, the suits werh 
. ' 

heavd t.: palrte andr decreed dn favour 
of the PlaintlfiFs'. Ot. appeal the said 
decrees were reversed by the Subordinate 
Judge. The Plaintiffs "^hereupon pre- 

f „ V 

ferred these second appeals. The appeal 
_ was Grst heard by a Division Pench con¬ 
sisting of %ett and Coxe,.. JJ., who 
differed In oj^^nion. The dissentient 
judgmeuta were as* follows*:— . ^ 

Bbett, j.—j l*’he Appellants,'u thes,? four 
appeals ate the fom sous and the Respon¬ 
dents are the three ma’rrie^ daughters of 
Sarada Moyi Bafu, t/n the'«i5th June 
1853, Sauada Moyi received‘a gift from 
her*/ather of taluk No. 5480 'Raj Chan¬ 
dra Sarm^. This was after her marriage. 
On the 7lh Oetbber 1903'she died leaving 
four sons and three daughters her sur¬ 
viving. . Three of sons other than the 
AppeKjinf ,in appeal No. 2095 of 1906 
applied to the Collector t?o be registered 
as heirs of tfi» taluk by rJgh,t oj inherit¬ 
ance from* their mother. They were 
opposed by the* 3 daughters and on the 
24 th August 1904* th?i appUcationa of 
the sous were refused and order was 
passed to regisf'.er the 3 daughters as 
proprietors of the taluk by right of in¬ 
heritance from Sarada Moyi Basu. The 

four brothers then filed 4 suits on the 

• • 

5tb July 1905 and following days, pray¬ 
ing for declaration of their title each to 
I share in the taluk‘and for recovery 
of possession. 
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In the CouiMj'of '?st,inej;ance the suits 

I > ^ 

were heird ax parte fp the absence of 
the JDefendanta »nd* were decreed, the 
Munatf holding that the*talufk was ayau- 
tuha striihan of the mother and that the 
Plaintiffs as sobs were • preferential heirs 
to the marrlbd daughtsrs. • 

On appeal. the lower Appellate 'Court 

has 8,et a^lde^ the judj^mont and decree 

of the MunsifGn all the cases and has 
• » 
dismissed*all tlie suits. 

The Plaintiffs, the four sons, have ap¬ 
pealed to 'ills .Goutt In four appeals. 
These have been heard together and will 
all be governed by this judgment. . 

Admittedly the tAluk which is ?he 
subject ,of the present 'litigation is the 
pittridatta ayaulxika , &tridhau*'ii Sarada 
*Mny),’Basil, and the ([upstion which we 
have to decide >8 wheUicr-’the sons or Jthe 
niPA-rjed* daughters are the preferential 
heirs. ’ ■* • • 

The learned Subordinate Judge tias 
gone with great care and detail through 
Gie various autfiorities, and has come 
• to the conclusion that the balance of 
authority js sjtrongly in favour of ^’he 
married daughters. In ■ this appeal it 
has baen argued*by tho leaVned Counsel 
for the Appellpints' that tho learned Sub- 
ofdjnate Judge hSs erred in law in the 
view whijh he has tahen of those author¬ 
ities and that in fact they support the 

» • 4 » 

contrary ^lew that the sous are the pre¬ 
ferential heirs. ’ 

• 

The determiu'atiou of tho matter in 
dispuW ^depends on the construction 
which should bo placc^l on the passage in 
paragraph IG, see. 2, Chap. JV of the 
edition of the Dayabhaga of Jimutavahana 
(as traripjated by Colebrooke). In that 
passage Jimutavahana has adopted the 


law ah Uid down by Manu in sloka 198, 
Chap. IX. The passage, which is given 
in the vernacular in the judgment of 
the Subordinate Judge, runs as follows 
“ As for. a passage of Manu.—The wealth 
of a woman which haf\ been in any 
manner given to her by her father let 
the Brahmini damsel take; or let it 
belong^ to her offspring.” ' Since the text 
speciQes given by her /ather the clean¬ 
ing must be that property which was 
given to her by her father even at any 
time other than her nuptials, shall be¬ 
long exclusively to the daughter, and the 
term Brahmini is merely illustrative, indi¬ 
cating that a daughter of the same tribe 
inherits.” The words used which are 
'translated as tho “Brahmini damsel ” are 
“ Btahmini kinya" and the whole contest 
has centred round the point whether 
" k'lnya ” should be translated to mean 
generically any daughter, and so to in¬ 
clude married or widowed daughters, or 
should bo contiued to the unmarried 
daughters alone. If the first meaning 
be acceptetf the Defendants must succeed 
in those suits; if the second be preferred 
the Plaintiffs jiiust succeed. 

Xow it is suggested by the learned 
Counsel for the Appelladts that the first 

e 

and obvious way to aslcerta^ the mean-^ 
Ing of the word '‘kmya ” iu the* passage 
is to search, thi-ough Chap. lY of the 
Dayabhaga aud see where the word 
“ kixiya ” occurs and what Is the meaning 
which has been given to it. In sec. 
1, tho word is used twice as meauln-g a 
bride at the time of marriage, which may 
be taken to imply a maiden daughter. 
In sec. 2, irrespective of the passage 
In dispute, the term “ kinya ” .wherever 
it occurs means maiden or unmarried 
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daughter. In sec. 3 "ianj/a” is^usod in 
the same sense except in verses 32 and 33. 
These are the passages on which the Sub¬ 
ordinate Judge relies to expose, as he 
says, the fallacy of the hypothesis that the 
word “ Aanya ” is used by Jimutavahana 

t 

in the restricted sense of unmarried 
daughter. It is unfortunate that the 
two passages on which the Subordinate 
Judgo relies are'held by some commenta¬ 
tors to be of doubtful authenticity, and 
by others have been pronounced to be 
interpolations, and that in a cise* on the 
Original Side of this Court, lately heard 
by a Special Division Bench of which 
one of us was a member, it was held 


the lighit of'bpinionb eapres^pd by authQrs 

and comnsenthtor# we are met with jk 
• ' » * ' » 
difficulty which \hQ Subordinate Ji|dge 

has either nqt recognized or ignored* that 
these high authorities in the works which 
they hive produced and in< the different 
editions of fheir'w^orks have contradict¬ 
ed themselves '^nd *have displayed ‘ a 
wavering (Of opinion ^whlch cavnot but 
l^ave the' effect of weakeVdng oonfidfenoe 
hi them. In fact the polnt^appears to be 
one of considerable doubt and difficulty 
and in dealing with it weffiave endea- 
voured to give to the various authorities 
careful and impartial study and consl- 
denation. Dealing vjlth the question’first 


that the two passages were forgeries. 
The final decision on that point will no ^ 
doubt rest with their Lordships of the 
Privy Council, but meanwhile it Is ap¬ 
parent that the result of the search 
through Chap. IV of the Dayabhaga goes 


on principle we have k; that the property 


in suit hijhviiig been ^ven to Saralia* 
Moyl Basu after her marriage tomes • 


• tv 

under the beat^ of ayat^tuka stridhan. 
In the ordinary l/ne of iulierit^nce to 
ayautuka siridhah the sans sucteed as^ire*- 


strongly to'bupport the argument that ferqutial heirs tq, the married or widowed 


the word “/tanyais used in that work daughters.* Id the cases ^before usthe 


to mean an unmarried daughter. 

An argument based en the use of the 

« * 

word “ kanya ” in modern conversation 
and literature seems to us to be dangerous. 
In the course of 300 years words ifi all 
languages change and modify their ori 
glnal meaning. ^ . * 

The other'mathod of ascertaining the 
meaning of the word kanya aa used in 
passage Li to look first to the context 
and then to enquire and ascertain bow 
the passage has been interpreted by other 
authors and commentators. The decision 
of tMs case depends as I have already 
noticed on the meaning to be given to 
the word " hanya ” in that passage. 

Now in dealing with the question by 

* Suit Ko. Q1& of 1901. 


property can only go*to the marrle(| 
daughters if the Hludci law mak^s a dis- 
tinption between ay8,utuka stridhan which 
IS ” pittridatta ” or given ^y the father 
and ordinary, ^ ayautuka ' stridhan, ^ The 
case for the Defendants .la that the texts 
on which they rely iay down a speclfd 
line of succession to^pittridatta q.yautuka 
stridhan. Apparently il is not suggested 
that the exception is governed tty^ ei^htr 
the principle of spilritual benefit or 
natural affection. The learned Subordi¬ 
nate Judge ^as however suggested^that 
it is gov^ned by a natural desire to, 
make a sort.of equitable distribution of 
the effects 6f the parents amongst chil¬ 
dren, male and female,”,and " to a very 

t 

laudable desire on tbe part of the 
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to provide for' beiple^a ^and Indigent 
relatioas,”. It does not howeve'r appear 
to follow of necessity married daugh¬ 
ters Bh 9 uld be more indigent end helpless 
than BODS. 

Dealing next, with the authorities we 
have first to take Chhp., fV, aeo. 2, of 
the ‘Dayabhaga in \thloh the' passage 
occurs. T^e chapter^firat lays dcdvn the 
general* rule ot’ si^noession with reghrd to • 
the separate * woman and 

provides that it devolves in the first in¬ 
stance in eqtiAl shares on her sons and un¬ 
married daughters and in support of this 
view quotes passages from Sancha, tichi,ta 
and Dovala. It then , goes on to lay^* 
down the order of suocassion'of other heirs 
anci paifagraph *11 when noting that 
the son’s pn is preferreU' to the daugh¬ 
ter’s soft it explains that > the reason^ 
of it is that -4110 married daughter is 

n 

debarrfefjb ftpm* the^ inheritance by the 

son. In,paragraphs 13 to Ip the nature.# 

of ayau^uka stricUxin, or propettyi»receiv- 

ed by a woman at her nuptials, is 

expla'ined ai#d it is pointed out that the 

auitboritles, eg., Narada, Catyayana, and i 

Yajnavalka which'•give the preference to 

all unmarried daughters ove^ sops are re- 

» * 

ferrlng to ^property of, that class only. 

Then follows the ^aragrAph IG ib which 

the passage occurs on which the decision 

of this case mainly’ Ae’pends. It deals 

with pfopertp^ given to»a woman by her 

father " in afiy manner eyen at any tlaie 

besides that of the nuptials,” and pro- 
• » 

vides that it shall be taken by the 
BrahminI dafnsel, or let it belong to her 
offspring. 

I 

“ Her offspring ” is generally accepted 
as meaning the offspring of the deceased. 
The next two passages In the paragraph 


offer a possible explanation of the use 
of the word '* BrahminI.” The oonclud- 
log passage run's, “ such is the meaning 
of the passage for else according to 
the preceding Interpretation’all the texts 
which declare the- equal ‘right of the 
son and daughter .to the mother’s pfo- 
perty in certain cases would be incongru¬ 
ous.” T^he texts here referred to are 
those dealt with In the preceding para¬ 
graphs of the section and which lay 
down the general rule that the sons and 
unmarried daughters equally divide the 
property of the mother, and the passage 
seems to lay down that the paragraph 
provides in respect of ayautuka stridhan 
received from a father an exception to 
t^t rule, and nothing more. 

The succeeding paragraphs 17 to 24 
seem clearly to go back to paragraph 13 
and to deal with the text referred to 

in that paragraph. They explain that 
the term “ her issue ” in the text of 
Narada refers to the issue of the mother 
and not of \ho daughters. Sec. 13, 
however, disti’nolly provides that the 
texts relate only to the (yautuka) wealth 
given at the'uuptiala because these pass¬ 
ages contradict the text of Devala cited 

A .♦ 

In paragraph G. That text runs, "a 
* * » 

woman’s property is common to t'er sons 

and unmarried daughters when she is 

dead.” ‘ • 

Paragraphs ’ 22 and 23 go on to lay 
down the line of succession to the 
property of a woman recdlved at her 
nuptials, and the passages following ex¬ 
plain how the order of succession is 
modified by the form adopted at the time 
of marriage. 

Por the Appellants it is argued that 
paragraph 22 resumes the discussion of 
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the succession to yatilulca sirtrf/nifi from 
paragraph 13 and that the intervening 
paragraph IG alone deals -.vith the succes¬ 
sion to pittridatta ayautuka stridhan and 
provides in the case of such property the 
exception to' the general rule of succes¬ 
sion that the unmarried daughters succeed 
in preference to t'he sons and not jointly 
with them. Jhis view is supported by 
the order of succession to pittridatta 
ayautuki stridhan which is given in the 
synopsis of Srikrishna at the end of 
the Chap. IV. 

For the Respondents it is argued that 
the word' “ kanya ” in paragraph IG is used 
generically to include all daughters, that 
therefore all daughters whether unmar¬ 
ried, married or widowed, are preferred'' o 
sons,and that is the view which Srikrishna 
himself adopted in his Dayakrama San- 
graha. Further it ia argued that the dis¬ 
cussion in,the subsequent paragraphs of 
the words, “her issue” would be unneces¬ 
sary if the expression “ Brahmini kanya " 

did not cover married as well as unmar- 
*• • 

rled daughters of the deCea'sed. This con- 
tentfon does not however, seem to be sus¬ 
tainable for the discussion iu paragraphs 
17 to 21 seems clearly to rell'er to the 
meaning of the words “ her issue ’’ as used 
in the ksxt of Narada iu paragraph 13. 

It* is nob easy to determine the exact 
meaning of the text' of, the Dayabhaga 
but the synopsis in which Srikrishna 
gives the order of succession shows clear¬ 
ly enough thUt he then interpreted it to 
mean that the unmarried daughters aloue 
were preferred to sons in the succession 
to property given to a woman by her 
father not at her nuptials. 

The next authority we come to is 
the Da^^rama Sangraha of Srikrishna. 


This is described hi fjtte .preface as con¬ 
taining a) gobd compendium of the laW of 
Iuheritanco'acoOrdj.ng to Ijimutavahana’p 
text as expounded iu fais comnrenteiry, on 
the Dayabhaga. Chap. II deals with the 
order of succession ,*0 ,the peculiar pro¬ 
perty of a woman. < Sec. 1,deals with the 
suoCGSsiofi to' the 'property of a maiden, 
sec. 2 defines the peciiliat property of a 
, married womaH, sec. .3 deals with the 
succession to the separate property of a 
woman when received at her nuptials, 
and see. 4 with the separate-ptroperty nob 
received at her nuptials^ Then comes 
sec. 5 which is importknt for the pur- 
.poses of this cas^ and which, deals with 
tlie succession to,, the separate property 
of a vgoman when j|,iven td her by her 
father. ParagrapAis 1, 2 and 3 deal with 
^the order qf succession. It Ras been 
pointed out to ‘us that In the original 
the text is ndt divided ln*‘o ^para^r^pbs 
,and that the paragraphs 1 and 2 and 
the first half of parag.raph 3 d.own to 
“ received at nuptials ” form one para¬ 
graph. These passages as .well arf the 
remaining part‘of paragraph 3 and para¬ 
graph 4 have been interpreted by the 
Subordiufite Judge tq mean that the order 
of succession to ayautuka st\^id)ian is the 
same as ih&t ol ^yautukx'itridhan ghm 
by the father^ and is first the.maiden 
daughter, then lbo‘married daughters 
who have or are .’ikely to have male issue, 
tlVen the barren ^and widowed daughters 
and on these failing the sons and the 

r 

rest, 'fhls construction is supported by 
the learned pleader for the ^Respondenb 
who argues that the latter portibn of 
paragraph ‘3 and paragraph 4 merely con¬ 
firms the preceding paragraphs. 

r 

The meaning and efifeob of the four 
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paragraphs bav«' beSn boo^idered by a 
Beopb of this .Court In tj/e oase of Rgtm 
Oopatl ^hattacharjte^ v.^arapan Chunder 
Banddpadhya (1). In tbat’judigmeat the 

learned Ju,dge8 express the opinion that 

«• 

the first paragraph*of oeo.. 5 should be 
taken to applj* to the’ s'jpJlrate.. property 
of a'woman given to' her by h’er fat*her 
both at her nuptials and at. any time 
other ^an her \|uptial8‘ that is 1:o say, 
to both yauiuka^ an()< ayautuka stridhan, 
that paragraphs 2 and 3 should be taken 
to lay doftm’ ^he rple of succession in 
the case of yautuka stridhan and para- 
gragh j the right of succession applicable 
to ayaUtukfi stridhan. , They take the» 
words “as in the oaie of'property re- 

oeiived at nuptials ’ in the 3rd pvagraph 

, » * 

to»mean-i;hat it refers such property 
only, 'the learne(ji Judges t’Jso point out 
that-if thi| vieAv be accepted there will 
be bo-fl'ifforeiibe b.p^^weeu the Hue of suc¬ 
cession as .laid down by J^riktishna liy 
his synopsis to Cflap. 4 of the Dayabhaga 

and in the seotioij of his Dayakrama 
«• • 

Sangraba with which we have been deal¬ 
ing. The learned pleau’er for the Res-t 
pondenta conienala that it is impossible 
to reconcile the views ex^res^ed in the 
two wor^s And that, the line of succes¬ 
sion ^ivpn in the Dayttkrama 'Sangraha 
should’ be accepted as coisrect. 

Y » « * * 

One tbiqg is howetier clear that if the 
two 9 pinlon>{ bo held to be irreconcilable 
the authority of the Igarned comma»ita- 
to/ is considerably woskened. 

The next authority is the Dayatattwa 
by Raghuilandao. Chap. X deals with the 
Buo'cesslon to woman’s property. The first 
paragraph lays down the 'general rule 

(1). 10 C. W. V. f.10 : 8. 0. [ L. R. 33 
Cal. 31fi (190.5). 


that a woman’s property is common to her 
sous and maiden daughters when she is 
dead, and the succeeding paragraphs up 
to paragraph 10 deal with the succession 
on failure of sdns and married daughters. 
Paragraph 12 deals with property re¬ 
ceived by a woman, at the time of her 
marriage and prefers the married dau^- 
cers to the sons. Paragraph 16 deals 
with ayautuka stridhan received from the 
father and quotes the passage from Manu 
relied on in the Dayabhaga, Chap. IV, 
sec. 2, paragrapfi 16. Paragraph 17 pro¬ 
vides that on default of these the son 
succeeds quoting in support the authority 
of Manu. The question then arises whe¬ 
ther this applies to ayautuka stridhan 
oj whether it follows In natural order 
of sequence, paragraph 13 which deals 
with yautuk « stridhan. The Subordinate 
Judge has accepted the former alterna¬ 
tive, but here as in the other authorities 
the succession to ayautuka stridhan is 
introduced seemingly in parenthesis and 
it seems open to doubt whether paragraph 
17 really refers to it or to yautuka. Para¬ 
graph 18 points out that similarly also 
other texts, decljirlug .the succession of 
daughte’w previous to that of sons refer 
to this description of woman’s property. 
This 'description' may refer to " jjroperty 
given by the parents” as rdentlorved in 
paragraph II or to nuptial presents as 
mentioned in paragraph 13, ' 

Mr. Maonaghteu in his principles and 
precedents of Hindu law published in 1829 
in Vol. I, pp. 39 and 40 follows, in thfl 
case of ayautuka stridhan received from 
the father, the line of succession given 
by Srikrishna in his synopsis at the end 
of Chap. IV of the Dayabhaga. 

Sir Thomas Strange in bis elements of 

117 
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Hindu Law, Vol. I, p. 247, notloes'the In- 
trioaoy with which the suocessiou to 
woman’s property Is regulated and in the 
Appendix, Vol. II, p. 403, extracts the 
order of succession as giveti In the synop¬ 
sis of Srikrishna to Chap. IV of the Daya- 
bbaga and states tjiat It is the settled 
oi^er of succession to the separate pro¬ 
perty of a woman. 

’Neither of these learned authors could 
claim to be, as those previously men¬ 
tioned, expounders of the text of the 
Hindu law, but both had' large experience 
in the Courts of law aud presumably 
were we|l aware of the authorities that 
were accepted in them. 

The next authority la the Vyavastha 
Darpana of Shama ,Churn Sircar. Sc> 
his first edition published In 1859 he 
adopts the exposition of the law of 
succession to the property of a woman 
received from her father at any time 
other than her nuptials given by Sri¬ 
krishna in his synopsis attached to 
Chap. IV of the Dayabh&ga in preference 
to that given in fhe Dtay.akrama San- 

• 

graha, because being consonant with the 
Dayabhaga it is respected, abov.e the Daya- 

• krama Sangraha. He also. accepts the 
view that in *the pas^ge in Chap. IV, 
seo. 2, paragraph 16 of * the DayaBhaga 
“ kanya ” mrfans “ maiden daughter.” 

In the second edition of the Vayavastha 
Darpana published apparently iu 1867 
(see pp. 718-719) the learned author 
accepts the order of succession to the 
property of a woman given to her by 
her father at any time other than at 
her nuptials, given in Srikrishna’s com¬ 
mentary on the Dayabhaga. In a remark 
which follows the portion of the text 
dealing this subject, the author 


notices that ip tqe Day&krama Sangarha 
Srikrishna lay;^'^ down that' succeaslon 
to thb property rgiyen by a father to 
his daughter," whether at the vlme of 
her marriage or at any other time, is 
regulated according' td the principles 
applicable to *^tire 'property received at 
nuptials and he expresses the opinion 

c 

that this view is supported^by the^note of 

Jimutavahaua in the E^yabhaga on the 
* « 

passage in Manu.‘ But he goes on 
to say “ the order of succession as given 
in the commentary fQii tCm 'Dayabhaga 
seems to be more consistent with reason 
fox, in the succession to this kind of slri- 
tihan, why should the son who confers 
the greatest ’benefit on the ,mother be 
postponed even, to the widowed ahd 
barren daugh^ters (who confer 'po spifl- 
Vial benefit 'on^her), »in the same way 
as in the succession to the yantuka 
property which descefids to the*daughters 
hi preference <0 the son solely en'account 
of certafn texts of the sages and espe¬ 
cially the tei^t of MUnu, Chap. Ill,, v, 
49. The text and note indicate the opi¬ 
nion of the learned author that, in the 
line of succession, sons, should be pre¬ 
ferred to dwigtifers other than unmarried 

daughters, 

« 

In the edition of his work published 
in 1883 after 'hli^ ieath ‘a different 
order of succession is adopted and all 
daughters married and wido'wod are pre¬ 
ferred to the sons.* 

# 

Here, again, we hUve a learned com¬ 
mentator 'expressing diametrically differ¬ 
ent views at different times a circum¬ 
stance which, goes to weaken confidence 
in him as an authority. 

Among later comraentators we find in 
the work on Hindu Law of Marriage 
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and Strldhan by hr. tnow SiV) (lodroo 

^ ^ I ^ 

Das Baneyee, that th<f leaVned author 
in the first edition ^jemhrks* that the 
order glvefi by Srlkrlshpa’s CQmmentary 
on the Dayabhaga Is “ generally ” accept¬ 
ed as correct, while 4n the later edition, 
p, 408, he qualifies dt by saying It Is 
accepted as correct bj"* somb authorities. 
The learneij author points to thfl differ¬ 
ence between (fhe^author/ties on the point , 
and expres 8<38 nb^ certain opinion himself. * 

Jogendro Smarta Siromonl In his com¬ 
mentary Un »Hind/i Law published In 
1885 at page 398 deals with pittridatta 
stridhan. He points out first that there 
Is a special rule with, regard to this 
class of property, tL^t it’ goes in the 
fiist instance to the unmarried daughter 
alone. He notices tli^t in the Daya- 
krama Sangraba Srlkrishna has laiij 
down that tkie course of succession to 
piUrichtta,' Is similar to that In the case 
of yautnk* but he goes on > to say that 
In SHkrlshna’s* commentary 'on the 
Dayabhaga he has* expressed a different 
opinion. He howevdr notices that pro¬ 
perty given by the father before or afteo 
marriage must bf) regarded ,aa ayautuka 
and the^ course of succpsalpa to such 
property nflusb be the same as in respect 
of any other ayautuki, except so far as 
the operatlpn of ^ the j^qneral rules Is 
qualified by special' texts, and he adds 
that' tljere ols ■’no difect authority for 
saying that all daughters succeed to* the 
pittridatta before the Sons. The learned 
Subordlpate Judge In dealing wll^h this 
authority Mils to notice that the opinion 
above expressed Is clearly In favour of the 
view that the sons succeed to pittridatta 
ayautuka stridhan ^ after the unmarried 
daughters. In commenting on the judg¬ 


ment df ,Mr, Justice Mltter In the ease 
of Jtidoo Nath Sirear v. Butsunt Ooomar 
(2) the learned i^uthor remarks that the 
oonillct between Srlkrishna in the Daya- 
krama Sapgraka and his master in the 
Dayabhaga cannot be reconciled except 
by showing that the text of the Daya¬ 
bhaga Is capable of .being Interpreted 
In the manner Srlkrishna hAs done. 

Babu 'Golap Chandra Sarkar Sastrl'ln 
his work on Hindu law notices the con- 
filct between the Dayakrama Sangraba 
and Srlkrishna't Synopsis to Chap. lY 
of the Dayabhaga In respect of the line 
of succession to ayautuka $trid\an which 
is given by a father at any time other 
than the nuptials and notices that the 
Question Is beset with considerable diffi¬ 
culty arising from apparent contradiction. 

Mayne In his work on Hindu Law and 
Usage, 7th Ed., p. 900, sec. 673, accepts 
the view that all the daughters are pre¬ 
ferential heirs to the sons. 

Taking next the decisions of the 
Courts we find that In the case of Gopal 
Chandra Pa\ V, Ram' Chandra Pramanik 
(3) this Court refused to follow the. Daya¬ 
krama San^rah^ In respect to the order 
in which a brother or a husband were • 
entitled to sucoejd to moveable property 
received by a * woman fsom her father 

v> 

after her marriage, and relied in pre¬ 
ference on -the text of the Dayabhaga 
as being the p&ramount authority in the 
Bengal School. 

In the case of Ram ^ Gopal Shatta* 
char jet v, Narayan Chunder Bandapadhpa 
(1) to which reference has already been 

(1) IOC. W. N. 610; s. o I. L. R. 83 
Cal. 815 11906). 

(2) 19 W. R. 264 (1873). 

(3) 1. L. R. 28 Cal. 313 (1901). 
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made a similar view was accep^>ed in 
respect of the mother’s right to succeed 
to anwadheya stridhan of a childless 
woman in preference to her husband. 
The learned Judges in deajing with para¬ 
graph 16, sec. 2, Chap. IV of the Daya- 
bhaga express the opinion that subject to 
thp one variation ma^e in that passage 
"y/iutuki giv.en by a father is inherited 
as. other yauiuk i, and ayautuAa given 
by the father is inherited as other 
ayautuka : " and they attempt to reconcile 
the paragraphs 1 to 4 of. sec. 5 of the 
Dayakrama Sangraha.with this view in 
the manner already noticed in this judg¬ 
ment. 

In the case of Judoo Nath Sircar v. 
Bmmnt Coomnr Roy Chowdhwy (2) tlie 
exact words of the Dayakrama Saiigrahi^ 
have not been accepted and in preference 

an attempt has been made to reconcile 

« 

them with the text of the Dayabhaga. 

The res’.iU of a careful examination 
of the commentators and authorities on 
Hindu law and of the cases which have 

come before the Courts in which the 

• 

question of the succession to the pittri- 
datta ayautuka stridhan of a woman has 
been considered, does not ac all go to 
support the opinion expressfcd in rather 
over confident terms by the Subor4jnate 
Judge ln*the^ lower Appellate Court that 
the balance of authority is heavily in 
favouy of the married dp,ughter8 being 
preferred to the sons. 

If we rely on the Dayabhaga Itself, 
and the earliest interpretation put on it 
b*y Srikrishna in his synopsis, we must 
hold that the sons should be preferred 
Iq the line of succession to the married 
daughters. If we take the words of the 


text of 1*06 DaySbhfla.we find that it is 
only in t\<o' exceptional passages, ^and 
those of doubtful authenticity, that the 
word " kanyiu” is used by Ifsel/ in the 
Dayabhaga to mean a daughter in 
the 'genetic sense. ?Vhpn the author in¬ 
tends to convey that meaplng the word 
“ dvhita is 'used.* “ Kanya ” is nsoJ to 
mean ‘‘a bride at the'time of bridal” 

f 

and “an uismairied dams61 ” and*ln fact 
the original raeanitrg of* the word ap¬ 
pears to have been “a giri up to 10 years 
of age.” According to the e^dlnary rule 
unmarried daughters* 'antf' sons succeed 
jointly to the separate pAiperty a! their 
mo*ther, and the question is .whether in 

A «> 

the passage pf the Dayabhaga under 
consideration it was intended '.o giv/» the 
unmarfied daugj^tsr preference^ to the 
sorts, or to give aii the daugb^er8 pre¬ 
ference to them.' Certainly the use of 
the word “kanya" seems to [go<^Sr, to 
support the former conclusion. 

To support the contention th/at the 

word “ kanya ” is ujed in the generic 

sense to include all .daughtersttbe learned 

pleader for the Bespondent has relied rfn 

the passages in the Daykarama Sangraba 

to which wo, have referred and has 

. ' 

argued tha't the learned .Jildges in 
the case .of Rim GopahBhattacharjee v. 
Narayan Chund^r Bandapadhya (IJ have 
failed to recotidile''jtbe discVepancy be¬ 
tween these passages an,d (he synopsis 
in the Dayabhaga which it is "cohtended 

* I 

are irreconcilable. 

0 

The texts of the kncient authors do 
not however yield' readily^ those 
methods of construction which we Kre 
able to. adopt in dealing with books of 

(1) 10 C. W. N. ^10 : B. 0. I. L. R. 3 
Cal, 310 (1906). 


W. K. 264 (1873J, 
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recent date, Tlje st/le is o|ten Involved. 
No ^rules of punotuatlo*D, are o^bserv.ed 
add natters are ii^tr^uced in paren¬ 
thesis botlT in passages aVid io sections 
of the works without any apparent 
system or rule. • C^ie of the learned 
Judges who was a pufy tp’ the .decision 
under'consideration Is S Sanskrit scholar, 
who was ab^ to seek elucidation oT ^ifb- 
culties Ky reference to the original texts. 
Under these. oirqims^ances it seems to 
me that we should hesitate before differ¬ 
ing from th*e »view^ expressed In that 
judgment. The Dayakrama Sangraha 
is supposed to have been written by 
Srikrishna aJter his synopsis to the 
Dayabhaga, but as to tlris thJre is no cer¬ 
tainty.* At ^all evefits there is nothing 
in the Diiyakrama to eiplain why the 
learned author had modified bis pre¬ 
vious opinion, 'and therefore there is 
everj" ‘reJison to ajbtempt to reconcile 
the two expressions of opinion if it be 
possible. • If that *oan be done ?n the 
manner adopted by *the learned Judges 
in the case 'under notice all further 
difi^oulties will disappear. 

If such reconcll'iatlon be Impossible 
then it se^^ms that 'the credlbto be at¬ 
tached to SVikrisbua'as an authority 
is much wjakened. * 

The meaning of thp tef t.! qf the Daya- 
battwa of Raghunancfan is far from 
being clhai; owing fo the introduction ' in 
parenthesis ’ of the (reference to ayauiutia 
Hridhin given by the lather. 

Macnagbpen and Strange both acqept 
Srlkrishna’s Synopsis at the end of 
Chap. IV of the Dayabhaga as laying 
down the correct law. 

Shama Churn Siroai; in his Vyavastha 
Darpana wavers in opinion and It is 


remarkable that in the first and second 
editions which were published during his 
lifetime and in* which he follows Srl¬ 
krishna’s Synopsis and accepts the mean¬ 
ing of "AaTij/a’'*to be unmarried daughter, 
he gives reasons for his conclhsions, while 
in the third edition, which was published 

a 

after bis death, no reasons whatever for 
his change of opinion (if. in fact the 
opinion expressed in that edition be his), 
are mentioned. 

Jogendro Smarta Siromonl refuses to 
accept the view that all daughters should 
be preferred to sons. The other learned 
authors invite attention to the difficulty 
which has arisen in interpreting the pas¬ 
sage in the Dayabhaga owing to subse- 
qi^ent contradiction but do not assist 
us to elucidate it. 

The decisions of the Courts to which 
we have referred indicate that where 
there Is a difference between t^e Daya- 
> krama Sangraha and the Dayabhaga the 
former has been rejected and the Daya¬ 
bhaga followed. 

Ta&ing the pasSage of the Dayabhaga 
'as it stands and giving due effect* to 
the use of thd word " Jcanya ” and taking 
also into consideration the context and 
the fact that the earliest interpretation 
of the text was in favour of giving the 
sons preference to the married daugh¬ 
ters in the succession' to the pittridatta 
ayautu&a stridhan the reasonable con¬ 
clusion appears to be that the intention 
of the Dayabhaga was to fay down a 
general law of succession to ayautuia 
stridhan and to make an exception In 
the case of such property received from a 
father only to the extent that in the 
first instance the unmarried daughter is 
preferred to the son. I see no reason 
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to di6fer from the view taken ‘by the 
learned Judges in the case of Earn 
Oopal Bhattacharjee v. Narayan Chunder 
Bandapadhya (1) that the synopsis of 
Srikrlshua to Chap. IV 'of the Daya- 
bhaga and ' the paragraphs in the Daya- 
krama Sangraha aro capable of recon- 
ollatlon. 

would, therefore, set aside,the judg¬ 
ment and decree of the lower Appellate < 
Court and decree the appeal and restore 
the judgment and decree of the Court of 
first Instance with costs. 

As, however, my learned brother dif¬ 
fers In opinion from me the case must 
be referred to the Hon’ble the Chief 
Justice for orders under sec. 575 of the 
Code of Civil Procedure. v 

Coxa, J.—In this case the sole point 
in issue is whether sons succeed in 
preference to married daughters to pro¬ 
perty giv,en to a woman by her father at 
a time other than the time of nuptials; 
and the decision of this question turns 
exclusively, or almost so, on the further 
question whether the vwrd "kanyd" in 
paragraph 16, sec. 2, Chap. 4 of the Daya-. 
bhaga refers dxclusivwly to unmarried 
daughters or includes all dj-ugllters. 

It will • be convenient to deal with the 
authorities id order and'the first that must 
necbssarlly be considered is the Dayabbaga 
itself. The Dayabbaga dfials first with 
the sucoeMion to woman’s property gener¬ 
ally, and lays down that the property 
of a woman goes on her death, first, to 
her son and unmarried daughter, and 
then to the married daughters. The 
author then deals with the yautuka pro¬ 
perty, which he apparently regards as 

. Jl) 10 C. W. N, 510 : 8 . C. I. L. R. 33 

' • Cal. 315 (1005). 


exceptional a^d laya^ dort^n that It „goes 
on, tha' mothe/s death tp the-daugl\^ers. 
Then homes the text pn which this coh- 
troversy hinges.(Iv, ii, 16). The author 
quotes a text of Manu which runs, “The 
wealth of a _ woman* which has been In 
any manner gfvfn Co her by her father, 
let the Brahmin! damsel (Aan}^ci)''take, 
or letMt belong to her offspring.” And 
as I 'have said, the (jpntroversy arising 
in this case turns prlnoijfaily on the ques¬ 
tion whether the word " kanya ” is intend¬ 
ed to refer only tq, tbe^jinuarrled or to 
all daughters. 

.There is no dispute that the term 
‘means “daughter,” It is not Suggested 
that any glri whs was not a daughter 
could, by any possibility succeed. 'Bvt it 
is strenuously afg'ued that the word qrdi- 
j narily meass a maiden daughter only, 
and is only used to signify d^'^gbters in ' 
general, when used .in cflnjnndtiotf with 
the word pvtra (son). Partjioular refer¬ 
ence is made to the usd of the wovd in the 
text of Devala, quottd in paragraph 6 of 

t 

the same section 'of the Day& bhaga, which 
runs, “A woml'n’s property is common to 
her sons and ' ticanya,’*wbea she is dead, 
but if she l5ave 'no, issue, her husband 

* • t 

shall take it, etc,” It is'very curious 
that if the word V kanya ” liere fetefs only 
to unmarried daughters, there is'no direct 
reference to unmarried daughters at all, 
though admittedly they 'succeed before 
the husband, ^ut It is nob disputed that 
the word “ kanya ” in this passage means 
unmarJCied daughters only. 

At the same time it oabuot be ponied 
that the word is occasionaliy used to 
signify daughters generally, and the sense 
in which it is uaedjn this passage must 
in my opinion be gathered from the ocm- 
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text.' It has been argued. tAat tba para- 

gr;ipfi8 succeeding paragrapli Id deal, with 

the qufcjttlon whether'ln the ^ext of Manu 

quoted a\)ove, the words, “ her offspring ” 

refer to thb daughter’s ^offspring or’the 

offspring of the deceased mother. And 
" . ’ 

it bat} been argued that the fact tb«t 
'this point has been thouglit wort^jy of 
serious dJsousslcn s^iows conclusively, that 
the word “da'ig*htef” must Include 
married daughters', for obviously an un¬ 
married daughter could not, in the eye of 
the law, have any 'o'ffsprlng at all; and 
therefore, if only * unmarried daughters 
were referred to there could be no con- 

• M ^ 

troversy or discussion as to, what was 
meant by the words “her offspring,” To 
this argument there could, *,|n my opifiion, 
be no amwer, if the paragraphs really 
referred to the te^t o'f Mami before quot¬ 
ed. Bu‘. if I’understand the paragraphs 
aright they refer to a text of Narada 
quoted in pdragraqh 13, and not to the 
text of Manu at all. Still the fact remains 
that the author of the Dayahhaga deals 
witKthe succession to yauitiki property 
in paragraphs 13, 14 and 15, He then 
deals with this special subject pf the suc¬ 
cession to p\Uridatta propert/. lie then 
devotes paragraphs 17 to 2\ to a pgssible 
miscono^ptibu that might arise with re¬ 
gard to the sucoission ix) ^miuka property 
laid down in ‘paragraph 13. And then 
be goes on dealfbg with the succession to, 
yautuki property geserall/. Taking the 
whole arrangement of the section, with the 
parenthetical reference t^ the succession 
to pittridatta property in paragraph 16 
embedded in the general discussion ol.the 
sucoession to pautuka property, it seems 
to me that the author of the Dayabhaga 
regarded pittridatta property as coming 


under the rules relating to pautuka pro¬ 
perty, so far as daughters were concern 
ed. 

Ayautuku paoperty goes first to the 
son and unmarried daughter, then to 
the other daughters. ^ Yautuka goes first 
to the daughters and then the sons. Tf 
really there were a third and entirely 
^distinct order of succession to pituidatta 
property, it seems reasonable to suppose 
that in a work that is certainly not in¬ 
attentive to detail, it would have been 
stated distinctly what'it was. 

It has been argued on behalJ of the 
Appeliants that if be intended that 
daughters as a class succeeded to pittri- 
datta property, the author of the Daya¬ 
bhaga would certainly have laid down 
their order of succession within the class. 
To me the fact that he has omitted to 
do so, and has rneiely stated the fact 
..of the daughter’s succession in a paren¬ 
thesis embedded in the middle of the 
rules governing theMevolntion of pautuka 
proper-ty, in whlcli the order of succes¬ 
sion of daughters inttr se is set out, seems 
to indicate thajt he did nottegard the suc¬ 
cession of the "^>mpa" to pittridatta pro¬ 
perty as any exception to the fule govern¬ 
ing the’succession’ to yautuka property. 
It must be remembered that fhe word 
“.tanya” was nbt his o,wn. He was quot¬ 
ing from the Code'of Manu, which was In 
veise, and presumably subject to the 
laws of metre and style. He did not 
feel himself bound to assign any specific 
meaning at all to the word “ Brnhmini' 
and It may well be that he did not feel 
himself bound to attach a restricted mean¬ 
ing to the word “ kanya" With reference 
to the words “or iet it belong to her 
offspring ” in the text under cousidera- 
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tlon it may bo asked why a word signi¬ 
fying both male and female offspring 
should be used if the text means that 
on failure of daughters tho prc^perty goes 
to the Boas, It Is clear however from 
the context that the word “offspring” 
cannot refer to sll the children but only 
to the children other than the “ kanya." 
If therefore "kanya" means all the^ 
daughters the word “ offspring ” musi? 
refer to the sons. If on the contrary 
the word "kanyn" djeans unmarried 
daughter only the’text prescribes that 
in the absence of an unmarried daughter 
sons and married daughters inherit 
together, which is not suggested by any¬ 
body. This consideration seems to me 
to support in some measure the view 
that the word “ kinyt ” refers to all the 
daughters. I do not however lay any 
stress on this beyond saying that in 
my opinVou the use of the word “off¬ 
spring ” is not inconsistent with the view 
that the term "kin{/a’’ refers to all 
the daughters. ‘ \ , 

.Next comes the strongest authority, 
on the side of the Appellants, namely, 
the summary by Srlkrishna, at>the end of 
Chap. IV. of the Day^bhaga, of the rules 
of suqoesslcAi presoribbd in that chapter. 
This cleiarly lays down that In the case 
of pittridatta prop.erty, ndt given at the 
time of marriage, the ‘maiden daughter 
succeeds 6rst, then the son, and then 
the other daughters. 

It is argued, however, by the Respond¬ 
ents ihat this authority has been des¬ 
troyed by the fact that Srikrishna in 
his later work, "The Dayakrama San- 
graha” (Chap. II, sec. 6) has laid down 
that, the daughters succeed before the 
SODS, will be necessary to set out the 


first three paVagtaphs of the section in 
full, /fhej rnil as follow'd.—' 

“In regar<} to*^ tlSe wealth,givtn by a 
father to a woman, at the time of the 
wedding,' or antecedent or strbsequenb to 
it, a maiden 'Aaugbj)er inherits In the first 

« . c 

piece. . 

S, After her a married daughter who « 
has, q,nd dne who is lil^ely, to' ha^e, male 
issue inherit together, *', 

3. “ Next the succeSsion devolves on 
the barren and widowed daughters, and 
in default of all datightdls the son and 
the rest succeed as ia the cas^ of pro¬ 
perty received at nuptials; for a text of 

Manu declares, *'The wealth of a woman 

• ♦ 

which has in any mapner befn given to 
her by her fath^'« let the Brahmini dalnsel 
take or let it belong to “ her offspring?’ ’ 

Ic was held in Aam Gopal Bhatta-, 
ch'irjee v. Narnyan Chunder Eandqjpadhya 
(1), that though th’e first paragraph re¬ 
ferred to 'both yautvka ati(f ayautuka 
pittridatta property, the second and third 
could refer to yavtuXa pittridatta property 
only. This view was based principally 
on tho words “as jn the case of pro¬ 
perty recetved at nuptials," and on the 
fact that, if the second and third para¬ 
graphs. referre(l £o a^au\uka as well as 
ynuiuka pittridatta property,' lit would 
be impossible *to»reconcile khe Dayakrama 
Sangraha with the same author’s synopsis 
ef the Dayabhaga, It Iftrs been* argued, 
however, befor4 us that a consideration 
of the original text renders this 'view 
uiftenable. We ^re inforqjed that the 
first two paragraphs and the third para¬ 
graph ast far as the words “ widowed 
daughters ’’ form one sentence, prescribing 

(1) 10 C. W*N. 510 :*s: o. I. L. R. 33 
Cal. 316 (1906). 
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that the maiden daughter ]8 6rbt bntllled 

t 

to luooeed^ then the m^rriejl daughter, 
and then the widpwwd daughter, and 
ebdinl; titith the word> “ entitledwhich 
applies equally to hll the preceding aomi- 
natives. An entirely r.ew^8entence then 
begins with the words “ In default of all 
the daughters.” If this, is 80 « and the 
fact has no$ been disputed bef 9 re us, then 
although I hav^ the greatest diihdence ~ 
in dissentln,'; fr^ni the view of the learn¬ 
ed Judges in the case cited above, I find 
myself unc<bl^ to understand bow any 
distinction cau be drawn between the 
first and the two following paragraph^} in 
their relation to all kj^nds of pxttridatu. 
property. And it appear., to me that 
the succeeding sentence—" In ,_^default 
of ail daughters the sou and the rest 
succeed as in the case of property receiv^- 
ed at nuptiaL; for a text of Maim de- 
claies-i-The wealjl|b of a woman which 
has in Any manner been given her by 
her father let tho Brahmin! dam&jl take,” 
implies that in the view of Srikrlshna 
at the tioue he wrote the Dayakrama 
Sangraha, the term “ brabmini damsel ” 
was In eflfect synonymous with “all 
daughters.” In pejagraph 4,. it is laid 
down that whatever 1$ given by the father 
“ bejongs first to tb^ damsel and after 
her it goes to her offspring, her son.” 
This paragraph is tc my mind conclusive 
that Srikri8i|na at the time he wrote the 

m 

Dayakrama Sangraha ^regarded the '.’erm 

t 

“ hanya " as including.married daughters 
since otherwise he could not have refer¬ 
red to theit sons. ^ 

Next comes the Dayatattwa of Raghu- 
nandan. Chap. X of this work begins 
by dealing with succession to itxidhan 
generally. Then in paragraphs 12 to 


16 the anthoir deals with succession of 
yautuka. Paragraph 16 deals with the 
text of Maqu tb4t pittrldatta property 
goes to the ^rahmlni dandbei. Para¬ 
graphs 17 dnd 18 run tls follows;— 

“ 17. On default of these the son suc¬ 
ceeds; since MatlU> says *on default of 
daughters the inheritance goes to sons.* ” 

“ 18. Similarly also o^her texts ,de. 
daring the Buccession of daughters pre 
vious tb that of sons refer to this des¬ 
cription of woman’s property.*’ 

Then paragraph 19 begins, “On failure 
of sons and the others, a woman’s nup¬ 
tial presents go to the husband.''* 

Ic is argued on behalf of the Appel¬ 
lant that paragraph 16 is a parenthesis 
..ud that, at the end of it, the author re¬ 
sumes the consideration of the succession 
to yautuka property. In this view, the 
words “on default of these” at the begin¬ 
ning of paragraph 17 mean “ o'l default of 
the daughters mentioned in paragraph 
13.” On the other band it is argued on 
behalf of the Respondents that the words 
mean “On 'dfefault of the Brabmini 
damsels mentioned in the preceding para¬ 
graph.” It seeaiB to nie that both Views 
are tenaole tnd that it would be unsafe 
to build any firm conclusion on this 
passage. I may say however - that the 
repetition of the words “nuptial pre¬ 
sents” in paragraph 19 tends in a jsmall 
measure to' show that the parenthesis 
about the pittridatta ends, and the dis¬ 
cussion of yautuka property is resumed 
at that point. 

The authority next quoted is Jagan- 
nath’s or Colebrook’s Digest. It is diffi¬ 
cult to base any conclusion on this work 
as it quotes both the text of Devala, 
to the efieot that the son and maiden 
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daughter together, and that of Katya- 
yana, to the effect that the daughters 
succeed, and draws no clear distinction 
between yautuka and ayautuk i property. 
But ill quoting the text o? Mann (para¬ 
graph cccoxou) the author construes it as 
laying down that the property of a child¬ 
less wife shall go to the daughter of a 
Brahman oo wife, or to the issue of that 
daughter. So that It Is clear that the 
author did not regard the term “ kanya ” 
as necessarily confined to an unmarried 

girl. 

Subsequent commentators may be 
briefly referred to, although the case must 
be decided on the view that is taken 
of the earlier authorities. Macnaghten 
Is wholly In favour of the Appellant^ 
Strange Is claimed as being in his favour, 
but all that appears in that woik is a 
reprint cf Siikrisiina's Syno[)ais ..t tiie 
end of Ohap IV of tlie Dayaldrig i. 
Jogendra Nath Bimttacharjya is in favour 
of the Appellant’s contention, but his 
views are in my opinion weakened by 
the distinction which he 'draws betw’eeii 
the frfst and subsequent paragraphs of 
sec. 6 of the Dayakrama Sangr?ha, Qolap 
Cbander Sarkar seems to have 'been un¬ 
able to make lip his mind on the point, 
and a ^dll iflore remarkable instance of 
this 'indecision may be found in the 

work of Shama Churn Sirc&r. In the 
% % 
first edition of the work of that learner] 

author he seems to have been wholly in 
favour of the ..view urged hy the Appel¬ 
lant, In the second (sec. 464) he admit¬ 
ted that the Dayabhaga furnished full 
authority for the contrary view, but 
thought that reason required the jost- 
ponemciit of the married daughters to 
the sons. But Ir the lest edition of his 


work, published ^jomi months after his 

, I I. ' » 

death, he' went wflolly round to the view 
for wh'loh the Respondents now contend; 
On the other hkod Mayne is wfao)Iy op¬ 
posed to the view taken by the Appel¬ 
lants." > 


I attack a gocd deal of 'importance to 
the comments in tlie second edition of 

I 

Shama Churn Sircar’s Vyavastba Darpan 
•and those in Mr, Justlca Banerjee’s work 

e , 

on ttridhan. The first rpthor gives the 
succession as laid down in Srikrlshna’a 
Synopsis at the end,of Ctap: IV of the 
Dayabhaga. That was the order of euo- 
oehriou which he thought was right. He 
defends it as baa')d on reason. But he 
admits, and, Us lt<seems to me, reluc¬ 
tantly ,^sdmits that Srikrishna in* the 


Dajakrama San^raha lays do» n that 
i^ucce.'ssiou tO'all pitU\datt(i property is 
regulated according to fne ^ principles 
applicable to the yaui'uka [jropert*,’, tmd 
llien he goes on to say : “ Tl^e'above Is 
not the* solitary opinlob of Srikrishna 
alone but also of Jimutavaban as is 

«> ^ I 

evident from the following dote." The 
•note is a quotation of the paragraph 16 
which has already bedp set out in full. 
Now if th^ word “ ke.nya ” must neces¬ 
sarily mean an un,married daughter, I 

cannot uuders'an'd* how Sliama, Churn 
Sircar can hav^ fel'’. himself forbed to 
admit that paragra'ph 16 was .opposed to 
the view which hvj was 'Jeffoding .• For 

if t'lie word “ kanra," as we are now told 

>» * 

would necessarily convey to all Sanskrit 
scholars the signification “ unmarried 
daughter,” it is cle^r that the commen¬ 
tator must ba<e seen at once that the 
Dayabhaga 'was not opposed to the 
synopsis and did not support the view 

4 

that the order of suooesslon to all pittri- 
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property,was 1)be'same as that of 

suqoessioD to yautuka^ And the faob 

that ^tbls evidently ijid'not anuwer to 

him fndioates strongly^o 'my, mind that 

the restrjotioD of the meaning of the 

word “ kanyoi ” ■ to^ unmarried daughters 

is untenable.- ‘ ' • 

The same oonslder&tio!,is apply though 

in a less degree to Mr. Justice Eanerjee’s 

observations in p'age 40S of his Work on,, 

marriage and '^ridthan (second edition),' 

Though he does not express auy very 

decided opinion h^ seems to accept the 

order laid down in Srikrishna’s Synopsis. 

» 

But he observes that according to,,the 
Dayakrama Sangraha ,the order of su';- 
oesslon was the samo as far yauUika aud 

I 

that' this “seem'il to be iu ascordauee 

, 1 

with the opinion of ^i'iuiucavahaiia and 

t • 

Raghunaiidan.” , And cleaaly if the w.jrd 
"kanya” ^ad'bonveyed to the learned coni- 
m«jntitor?B ihind, ihe meaning of “ un¬ 
married j^aughter ” only tje could haye 
had do reason Whatever for saying that 
it was the oplnIo.A of Jimutvahaua, that 
the order 6f successioh for all pittndatta 
property was the same as that for yu?}- 
iuka. 

We have beeo referred to two cases 

A * • 

Jvdoo Nath Sit can v. Sussunt Cooniur 
(2) and Gopal Ohandrd Pal \.‘Eam Chan¬ 
dra (3). put all^ that*was held m the 
first of these casei was that the words 
‘*Bd)iB,andithef rest ”* in the Dayakrama 
Sangraha did not indaide collateral*'heirs 
Rnd this finding, does’ not seem to me 
to have any bearing on the present case. 

The secobd case Vlso has no real appll- 

» 

cation to this case. 

I think that the Appellanta have failed 

(21 19 w. X. 264 (1873). 

(8) I. L. R. i)8 Cal. 311 (lOOlX 


to show,that the Subordinate Judge is 
wrong. The only clear authorities on 
the point are. the two diametrically op¬ 
posed statements of Sriknshna If either 
of these, is to bo preferred, it should, I 
think, be the latesi, namejy, the Daya¬ 
krama Sangralia, Oiheiwise iho deci¬ 
sion of the case muat uiru on the ques¬ 
tion whether the word ‘“kanpa ” in the 
Dayabhaga includes married daughters. 
The Subordinate Judge is of opinion 
that it does include ihcm. The arrange¬ 
ment of that 'portion of the Dayabhaga 
inditales tliat thi^ aiulior intended to 
include tiiem. Tue interpretation of 
Manu’s text given in Jagannaiii’s Digest, 
and in the Day.ikrama .Sangi.dia, indicate 
that the term was iindi i ■ ■ nas in¬ 
cluding married daugU; er.- Ai'iong the 
laicr commenialors llai/u i. '.co Das 
Bat.erjee and Slmina Sntar, in 

the second edition uf hin .\oilt, wldle ac¬ 
cepting the order of Buccih-.ir''ii 1 tid down 
111 the synopsis, were at ii.rt same time 
of opinion that that oiu i was opposed 
tCr the Dayabhaga,' a vu ■; wliicli neces- 
sariiy implies that they n, night that the 
term "kaii^a” iuclude<J m.>riiLd daughters. 
Against these authorin'.-, there ar^ 
the clear opinions of M,.u agliten and 
Jogeudra Nath Bhuttai^L-ijce which in 
their turn are opposed to that'of Mayne. 
I find it* impossible to hu.d on these 
authorities that the term ‘'.lO.yar'” could 
not have been intended to include married 

daughters, 1 think that it does include 

* 

them, and if this view is correct, these 
appeals must necessarily fall. 

Accordingly I would ci'-miss these 
appeals hut I agree that they should be 
referred to airother Judge or JudgeB 
under bbo. 675, C. P. C. 
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[Offing to this difierenoe of opinion, 
the case was referred to a third Judge, 
MItra, J.]. 

Me$trt. B. Chuckerbuttp, B, K. Lahtri 
and Bobu Mohini Mohun*Chv«ketbutip 
for the Appellant. 

Dr, Priya Nath Sen »nd Babu UtojenJra 
Chandra Guha for Babu Akhilbandhu 
Gvha for the Respondents. 

* 

The Judgment of the Court was as 
follows:— 

Mitra, J. —The declslor. of the ques¬ 
tion of Hindu law raised in these appeals 
depends on the interpretation of Chap. IV, 
sec. 2, paragraph 16 of the Dayabhaga of 
Jimutavahana, the paramount authority 
in the Bengal S hool. 0 her author¬ 
ities may be followed, if there be any 
ambiguity in Jlmutavahana’s text, Sri- 
krishna and Raghunandaua undoubtedly 
deserve the greatest respect, but their 
opinions muct yield to the authorify of 
their great master, Jimutavahana, him¬ 
self. 

Chap. IV, sec. 2, p.aragraph 16 of the 
'D<iyabbaga of Jimutavahaua ia as fol- 
lows in Colebrooke’s translation :—" As 
for a passage in Manu, “ 'fhe weahh of a 
woman which has been at,'y manner given 
to her by her father, le.t the Brahmini 
damsel takeor let it belong to her 
offspring,” since the text specifies "given 
by hex father," the meaning must be, 
that property which was given to her 
by her father, even any other time 
besides that of fhe nuptials, shall belong 
exclusively to her daughter, etc.” The 
text of Manu referred to in the para¬ 
graph is this in originai ;— 

^ B 

TT II 


Chap. IX, V 193.-p‘rhe word "dam* 
sel ” in the translation by Colebjrooke re¬ 
presents, the Vord in the original' 

text. In Jlmutav^haua’s commdntfiry on 
it in paragraph 16, he also uses the word 
In the ,next sentence in 
that paragraph Le usos the words 

” In this last Sen¬ 
tence, the word is,, evidently 

used in' oontradfstinctiO/i to the'word 
' I 

The question then arises.—In what 
sense has the word fclsen used by 

Manu and Jimutavahanai The ,argq- 
meit^s before me, as well as those before 
rrly learned colleag%e8, Brett and Coxe, 
JJ., related principafiy to the meaning of 
the word yifl the sense in whic^ 

it was used by. Jimutavahana. 6oes it 
m?an an unmarried daughter, or daugh¬ 
ters generally 

The word primarily , me^ns 

a maldeq daughter, a w'rglu 
(kumari). That is th^ interpretatipn of 
the word given by the oelehrabcd I^xi^- 
^raphere, Amar Sitigha and Hem Chan-' 
dra. In the Medini also/ thef 6rst syno¬ 
nyms of ym” is “tfHTTV (ma^en 
daughter), ^h^'s^tme meaulngi 
in the Sabdakalpsd,ruma* by' j^ir 
Rad ha Kanta Deh Bahadur, ^pd pR the 
later lexicograpb'erd'.,. Rrofeuor H. 

WiUoH in bis dictionary • r18j>, give&the 
8 am 0 ‘pieauiog; “ ^ maid, a virgin, 9 , glU 
of nine or ten ye^rs of age.” Late? 
writers ht^ve occasionally u^^d thp pro?d 
to mea'G " a vfom^n 7the 
particular to the« geue?i|.I^ j^jUt that 'ip 
not the rneauipg of ^hp s^ord a| used in 
the Smritis. To illustrate the primary 
meauitig "virgin” of tlje wOrd, the 
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learped author of •tbsiSaudakalpidrum'a 
haa cited a, aignifioant pataag^ from the 

f I ^ "k * ' 

Yaisaparba in the Mahahhai^ata shoving 
the root a^d 'inflexion of tJje word and its 
meat^ing kumari, —He gives 
the aeoondary meauiuj “ woman ’* (•TT^t) 
following the earlier lexioo^iRpheja. Sir 
Greaves Haughton in hia dhst-Iouary con- 
^nea the meaqing i;o a *' maid, a virgin, 
a young iroman. * ^In fact'there cau be 
no doubt as tp th^ mdt^nlng of the word 
as uaed in earlier Sanskrit literature and 
law. The geniis^woman) for the species 
(virgin) is of later use. 

I have not been'able to find the word 
used in its wider sense^ anywhere in 
Manu. The word "Ifrr" m'lans daugh¬ 
ter, piarried,* unmar.-ied or widow^ All 
femaje children are dau^k'ters i 

The word included in its significance, 

, and the*- lexicographers, I have 
referred I 9 ,' are uoanip'pus in this respect. 
Atnar 8 iBgha,^Hem Chandra as j^ell as the 
Medloi alop give tho* wider meaning ^f the 

word kanya, but theyc do not give the 

» • 
synonym to be duhitri j they give the word 

woman ( siTltt )■ When Jimutavahana 

uses the words 

in paragraph *16, he fuu^e<t have 
used the word In its appropriate 

sense of, daughter and tto word 
as lueluded in tjie genus The 

word occurs also'^in pajtagrjiphs 6 

and 7 of Ao.samo oUapter and seotiom In 
paragraph 6 the text, of DsvaJa is oitedl 

ai\d^io psragrsjph 7 the word,is 
Interpreted, to mean, aa li'mua^ 

In bpth the paragraphs, ‘Colebrooke’s 
tra^BlAtiiw pf tihg words is " un/j^rled 
daugl^tpr." I am not djspo^P(( to come 
to the oonoliision. that the i)%tpe. woftl 


was used Jby Manu and Jimutavahana 
in an unusual sense in^Chap. IX, v. 198 
and paragraph Ifi, respectively. Such 
use would .be inconsistent with its use 
in other parjs of > their great works. 

Of the commentators on Manu’s text, 
Kulluka carries the greatest weight. He 
seems to be of ■opinion' that unmarried 
daughter first succeeds and' on her de- 
Mult, the sons of the deceased. He lays 
Qown distinctly that in the presence of 
both an unmarried daughter and sons, 
the former should be preferred, and the 
sons follow the maiden daughter. This 
seems to be also the opinion of Manu’s 
commentators, Rsghavanands, Nandan 
and Ram Chandra, but Sarvsjna Karayan 
maj appear to be of a different opinion. 
The latter says 

i.f; the word kanya is used for daughters 
generally. But Survajua Narayan’s 
authority has never been reoogr.ised in 
,Bengal as superior to Kulluka’s and the 
sentence itself is very vague. 

The commen^tora .of Dayabhaga, 
Srinatba, Rani' Chandra, Moheswara 
Achyutananda, Raghunandana and Srl- 
krishna, inteipretod the‘word 
in the text 4s having its ordinary mean¬ 
ing •' unmarried daughter.” Srikrlsh-na is 
abundantly clear in bis commentary as 
has been pointed out by Brett and Coie, 
JJ. Srikrlsbna at^d Raghunandana bv})< 
sequently laid 'down in their respeotlve 
treatises a different rule of successioD, as 
If the word might mean daugh¬ 

ters generally. In a conflict of author¬ 
ities, however, Jimutavahana must be pre¬ 
ferred. The later opinions of Srikrlsbna 
and Raghunandana which are not baaed 
on the text of the Dayabbaga ought not 
to be followed by the Courts In Bengal. 
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Maonaghten (Principle of Hin'du Law, 
pp. 39 40), Strange (Vol. I, p. 251 and 
Vol. II, p 403), Shyma Churn (Vyavastha 
Darpana, p. 896, let Edition ; pp. 717 8, 
2od Editiofj) and Elberling hUve follow¬ 
ed Srikrish'aa’s commentary on the Daya- 
bbaga and not bis individual opinion as 
given in the Dayakrama' Sangraha. The 
order of a.'ioce88lon—maiden, daughter, 
son and other daughters—was acceptecf 
by all Anglo-Indian text writers until a 
cloud was thrown in the third edition of 
Shyama Churn's Vyavastha Darpana pub¬ 
lished after bis death. Sir Gooroo Das 
Banerjoe in his learned work on the 
Hindu Law of Marriage and Stridhan (p. ‘ 
401, 2od Edition) seems to be of opinion 
that Srikrishna did not follow Jimyta- 
vahaua as regards succession lopitUi- 
datla sttid/ian. liaghunandau in his^ 
Dayatkttwa did not also follow the Daya- 
bhaga.. 

a 

I am of opinion that we should follow* 
the Dayabbaga and not Srikrishna and 
Kaghuuandan, when* it is evident that 

•' 4 

the latter have not followed their blaster 
in glTiug preference to daughters general 
ly. I am conBrmed i«i my. view by what 
Rampini and Mookerjee, .JJ.,* have said 
in Bam Go^al Bhatiacharjee v. Narayan 
Chun4er Bandapadhya (1), I agree, 
therefore, with Brett, J. 

The result is that the appeals will be 
decreed‘with costs in all the Courts. 

Appeah allowed. 

(1) iO 0. W. N. 610: 8. c. I. L. R. 33 
Cal. 815 (see p. 325) (1805). 


[civill APfEliLAS'k JPRISDICTION.] 
Appeal .’’■bom Original Dsorep 
N o. 1.11, OF 1906.^ . 

' " ' Ram Moki«Dasi, 

Mitra, J. Petitioner, Appellant, 

Cabpebsz, j. ' V, 

1908. t I Ram Gopal Shaha, 

31, January. Opposite Party, Res- 

pemdent. 

• I . ' • 

Will, document ^ whither — Construction — 
Operation a^ter dedth — Bevocbbility. 

A document which contflins directions 
regarding the executanH^ property after 
his .death, which in certain eircftmstances 
biay be revoked is a Will. 

^ 4 • 

/nstrumepts not drawn by professional 
men should be liberally consts ued, , 

T)ie documeSit tn question ,in thi\ case 
would be it\efective as an inshument of 
transfer of im'fnoveable properties qwing to 
the propel ties not b^ing specifiedJni it, but 

could be given effect to if it wene a Will ; 

• «■ 

Hefid —That the dbcument wbs a Will. 

This war an a*ppeal preferred against 
the decision of A. C. Sen, Esq., Dietrlot 
Judge of Rajshahi, dat$d the 10th April 
1906. 

4’ • 

The 'District Judge rejected the Peti- 
tiouer’s applicatlfln fqr lefters of adminis¬ 
tration with the Will annexed iSiade on the 
basis of a docvaipent which she contended 
was the Will o*f her deceksed husband* 
He was of opinion than .the document 
was not a WllK 

The document was as follows :_ ' 

.“ In favour of Sriman Sre^njanto Shaha, 
son of late Ram Kumar Shaha, by caste 
ShoiJ, occupation cultivator and shop¬ 
keeping, inhabitant of Balakandi, at pre¬ 
sent of Orjunpoce, station Natore, Dis¬ 
trict Rajshahi. 
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Rau Mom Dasi v. Ram Ooval Shaha. 

*' This ekrarnart*a (Jeea of^ agreement) 
ia executed ss followa:— *, 

“ I heve kept you, In my house, In order 
to marry to you Sreehiutty 'Radhika 
Sundari Da'^ya, he daughter born of my 
loins, and In order'to"create your right, 
title and interest in the 8 annas share 
^of my moveable aud immoveable proper¬ 
ties. Being !a my house, ^ou have been 

all along maintairlng me and my wife 

1 • 

Sreemutty Ramipini Dasya, by giving 
food and clothing from your earnings, 
and you also agr?e ajfy^ promise to main¬ 
tain (us) in future by giving food and 
clothing and to perform our sradb and 
funeral ceremonies, upon our death. Being 
satisfied with your conduct, I do hereby 
promise by executing this niampot- and 
tkrcM' that/all my moveabid and immove¬ 
able properties wliioh at present belong 
to me and whatever other properiies may 
belong id me In fiiburo sliall all remain 
in my possc'ijjioii and shall bis mine, so 
long as*I shall remain alive, aud'I shall 
be competent to alienate the same ac¬ 
cording to nly will and pleasure. Upon 
my death, my said wife Rammoni Dasya 
shall, in the first ' instance,. receive a 
moiety share of alU moveable, and im¬ 
moveable properties and you shall also 
maintain ^.he said liararAOui Dasya with 
food and raiment during the term of her 

• • j * * 

natural life and then perform her funeral 
and SfMili cei^mbnies Upon her death. 

* • f 

After the death of t he • said Rammoni 

• 

Dasya, yon will get^ the aforesaid half 
share and ^ou will be able to enj,)y and 
possess the'*8Arae, with full powers of 
alienation by way of sale, giffc and other¬ 
wise, that is to say, upon tlie death of 
myself and of my wife Rammoul Dasya, 
you will have right, title and interest 


In the 8 anuas share of all my moveable 
and Immoveable proper^es. 

“In the month of Assarh 1313 next I 
shall marry my said daughter to you at 
my own expense. 

“ If I do nob marry my daughter to 
you or if I expel you from my house, 
then I shall pay to you Rs. 300 (three 
hundred) on account of compensation for 
> 088 . After my death, my heirs also 
shall remain bound according to the con¬ 
ditions of this ektar (agreement), to marry 
my said daughter to you. In case of 
default yon will be able to realise the 
said 300 rupees from the properties left 
by me I and my heirs and legal repre¬ 
sentatives shall be bound by all the stipu¬ 
lations mentioned In this firar. To this 
efifect I bond fide execute this deed of 
ekrar of my free will and accord in eound 
state of body and in passession of my 
se 1868.” 

Against the decision of the District 
Judge the present appeal was preferred. 

Babua Oolap Vhnndia S'lrkur and 
Mohini Moh'in Chuckerbutty for the 
'Appellant, ' . 

Babu Surat CHandra Boy Chowdhury 
for the Respondent., 

The Judgment of the Court was as 
follows :— * ’ 

The Indian law, defines a Will to 

J 

mean “ the legal declaration of the inten¬ 
tions of a testator with respect to bis 
property which he desires to be carried 
into effect after his death.” (See sec. 3 ' 
of the Indian Sneoession Aot) sec, 49 
would indicate that such an instrument is 
revocable. We have to examine whether 
the instrument propounded in this case, 
the alleged Will, dated the 2ad Febritary 
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< 

1905, oorrespondlng with 20'th March 
1311, gives direoti (/08 as to the disposition 
of property subsequent 'to, the death of 
the testator, and whether it is revocable 
in its character or not. * 

The tesfator bequeathed a half share 
of his moveable and* immoveable proper¬ 
ties without specifying them in the docu- 
luent Itself to his widow Rammonl and 
Imposed a burden on Srimanta Saba t<S 
maintain the widow during her lifetime. 
The document then directed that, after 
the death of the w{dow, her half share 
would go to Srimanta. The dispositions 
vrere to^take eflfect after the death of the 
testator. They were also revocable accord- ' 
ing to the subsequent clause. Inasmuch 
as the daughter of the executant might 
or might not be married to Srimanta. 
It la true that the document is of an , 
ambiguous character, but It certainly 
contains,directions regarding the execu¬ 
tant’s property after his death which, in * 

certain circumstances, may be revoked. 

• 

It has been l^eld over and over again 
in this Court and by the' Judicial ‘Com¬ 
mittee that Instruments not drawn by pro-* 
fessional men sliould be cotistrued liber¬ 
ally. One fact is clear that no property 

I • 

Is specifically mentioned In the document, 
speciaVy the immoveable property. It 
would ncft be effective as an Instrument of 
transfer of Immovesri^le ,property. Effect 
could be given to It only if it were a Will. 

We cannot, therefore, agree with the 
learned District Judge that the Instru¬ 
ment is not a Will and probate cannot 
be granted of it. We remand the case to 
the lower Court to deal with it according 
to law. Costs will abide the result. We 
assess the bearing fee at two gold mohnrs. 

N. 0, Appeal allowed. 


[CRIMINAL JORISDiqjPlOlf.] 

9 .BV..N 0 . 242 OF 1908. 

Rampini, J. t 
Sharfoddin, *J,' 

1908. 

« 

Heard, 

29, April. 

• • • 

Judgment, 

4, May 


DaSARATH • MohAFTBA 
and another, Petl- 
tiofiers, 

V. 

Raohu SahOi, 
O'pposlte Party. 


Indian Penal Code {AuXLV of 1860), tec. 
llfl—Common ohj^t — Ni, excess finding a» 
to common object, dote not vitiate conviction, 
when accused not prejudice^. *« 

In a trial of the accused for an offence 
nnder see. lJf7, I. P. C, the common 
object stated *in the chhrqe' was to 
“enforce a'right or supposed right ” but 
as thfte was nq contest in tithes^ of the 
lower Courfs as to the comtKon object, 
those CoMffs (^id not discuss the question 
of the common object aiid '■.ome Co any 
express finding on'she point hut *it was 
clear that both the Courts impliedly found 
that Ike common object was as'stated in 
the charge, , * 

4 4 

Held— That^ as the accused were in no 
way misled or prejudiced jn their defence, 

their conviction was not bad in law. 

• * 

Sabir v . QftBBN-EMPRBSS (1) ^nd Porbbh 
Nath Sircar v . fcaPEROR (2) explained 
and distinguished. , 


This was a Kle granted on the 3rd 

r 

March 1908, against .an jorder i)f Babu 
L, Cbaudburyj Deputy Magistrate of 
Balasore, dated. 3rd 'February 1908, con- 

I * 

vlcting the Petitioners of an offence under 
sec.' 147, 1. P. I^., and ^eLtlinoing each 
to updergo rigorous imprlsonmenif for a 
month and to pay a fine of Rs. 20 which 
order was, on appeal, afSrnjed by Mr. B. 

(1) I. L. R. 52 Cal. 27,6 ^ 1894). 

(2) 1. L. R. 33 Cal. 296 (1905). 
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REPORTS (See Tndox.) 

t 


Wk bbpboddcb in anotukr column an intiIdestino 
article In an Amerioa^l contemporary at;)ont the ad¬ 
ministration of justice as It prevailed in-the Bombay 
Presidency about a cent'iry ago. The Jbist India* 
Company and t'hejr officers used tci regard His 
Majesty’s judges ^nd'lhe indSpendent discharge of 
their duties In those dsjs with consIderi'Mo jealousy 
and disfavour,’ The iraditio-is of the ludiap, execu¬ 
tive may bo said to have to a oortain extent come 
down to us fronathe days of the East India Company 
and we cannot say that the fraditional jealousy 
between the executive and judiciary ft quite extiuot, ^ 
Should the schemo for the separation of the exe¬ 
cutive and judicial fuiictionsmow beforo'the (l)vern- 
ment of India be piade fariUaohlng eiisugh so as 
to make each move Independently, in its own plane 
and thus obviate all catftea flf friytloii, then wo may 
hope to see ariion|8t the executive and judicial 
officers a better under^taudiqg of, the respective 
functions of these two Important tiraba of the State. 

We publish below a letter prom a pleacer 
drawing the attention of the llon’ble* Judges of the 
Calcutta High Court to the fnanner in which the 
suggestions of the Hjg|i Court that the Civil .Court 
Amins should in oourSe of tl^ie be replaced by 
pleader commissioners aro being given effept to by 
Civil Courts In certain districts. We agree with our 
correspondent that It is time that some rules should 
be framed regarding the Issue ^of sucli commissions 
to pleaders and fixing'’the scale of remuneration 
of pleader commissioners. Our correspondent puts 
the case for pleader commissioners clearly and his 
suggestions seem to us to be very reasonable. 


The Mokteabs PRAcnsiNa under the jurisdiction 
of the Calcutta IIi|h Court', has subijoitted to us a 
draft; memorial to the Hlon’ble Judges which contains, 
some very reasonable prayers. A recent Allahabad 
, ruling (1. L. R. 30 All, *66) which 'we noticed in 
(these columns, and also the fact that .the new Code 
of Civil Procedure maizes no reference to this class 
of legal practitioners has evidently alarmed them. 
With regard to'the former, wc may say, that It 
has no application ■ in Bengal. It has been the 
invariable practice in all the mofussll magisterial 
Courts ill Bengal, Behar, Orlrea and Assam to 
allow the muktears to appear and plead in criminal 
cases as a matter of course. The High Court has 
never contemplated and the magisterial Courts have 
jjever required the muktears to take special per¬ 
mission to appear In each case. No occasion has 
arisen for a change in the practice. 


There was once a proposal for the abolition 
of rhis class of legal practlti5ners But it was 
the Ilou’ole Judges of the .Calcutta High Court who 
opposed the proposal on the ground that the result 
would bd to do away with the “ poor man’s counsel." 
Cunsequently tlie prsposal was dropped and gra- 
dua!ly tlio quitlihcatiou and standard of examination 
of the muktears have been raissd, Now-a-daya 
no one who has upt passed the Entrance Examination 
of the C.jlcutta University is entitled to off,er himself 
for the Muktaarship examination. Further, to quali¬ 
fy themselves as muktearl they, have to pass an 
examination in Hindu auffiMahoraedau law and also 
in Criminal and Civd law and.the'Revenue lafr of the 
Province The standard and the* nature of the 
examlua'iou is almost the same as that of the 
Pleadersliip .examination. Tl/e muktears of to day 
are regarded as fairly educated men and we see no 
reason wliy their privileges should be curtailed in¬ 
stead of being enlarged, • We regard the prayer in 
their petition that they should be allowed to offer 
themselves for Pleadershlp examinations after five 
years' practice as very reasonable. 


It is true that sec. 37, ol. (i) of the Code of 
Civil Procedure of 1882, which is now in force, specifi¬ 
cally mentions that parties may put In appearance, &o., 
through muktears holding special powers of attorney. 
The new Code of 1908 makes no specific menfloii 
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of muktears by name In the oorrespondi'iig provision, 
vk,, Order III, Rule 2, but provides that any person 
hoWiDg powers of attorney can act on behalf of the 
parties. It Is explained in the statement bf objects 
and reasons of the new Code t^'iat this widening of 
the provision Includes the muktears as a matter of 
course and it is, therefore, unnecessary to repeat the 
provision of the old Ci'de lu the new one. Further, 
it should bo remembered that the povlers and privi¬ 
leges enjoyed by muktears are not defined by any 
section of the Civil Procedure Code but are conferred 
on them by certain rules made by the High Court 
in accordance with sec. 11 of'the Legal Practitioners 
Act. 

Undbb BBC, rl OF THE Leoai. Practitionebs Act' 
“ the High Court may, from time to time, make rules 
directing what shall be deemed to ba the functions, 
powers and duties of muktears practising in the 

Subordinate Courts.’’ The Calcutta 

High Court in accordance with this section has 
laid down the functions, powers and duties of muk- 
tears to be chiefly the followingTo present a 
plaint, to produce documents for his client, to tender 
a written statement, to appiy for and receive pro¬ 
cesses, to file interrogatories and affidavits, to fife' 
notices for service, to apply for records being sent 
for, to apply for adjournment, to apply for summon¬ 
ses to witnesses, to apply for execiitlnn, to apply 
for leave to bid, to apply for commission to examine 
witnesses, to apply 'for an injunction, to apply for 
an order of reference to arbitration and certain 
other matters relating to arbitration, to file a memo¬ 
randum of appeal or a cross-objection duly signed 
by a pleader, to deposit rent under the Bengal Ten¬ 
ancy Act,, to apply for probate or lelteVs of adminis¬ 
tration If unopposed, to appiy for a certificate of 
guardianship or a certificate to co[lect debts if un¬ 
opposed.” Since it is a long established practice that 
the muktears may appear and plead irt the Mofussil 
magisterial Courts, in thfese Provfnccs without any 
special permission, we .think, formal recognition 
should be given to Id in .the rules. 

CRIMINAL CASES OF 1907. 

{Continued from p. ccri>.) 

Section 47G.—[Oowt]; The word "Court” in 
sec. 476 does not Include a successor v. 
peror, 34 Cal, 651 (1', B ) approving of Re Krishna, 

9 C. W. N. 859, and distinguishing 33 Gal. 193; 11 C. 
ir. N. 119 and 2 C. L. J. 65n, followed in Kartik v. 
JS’wpei or, 3o Cal.,114 and Kanlo v. Gohardhan, 35 
Cal. 133, but dissented from in Re Lihshmidat, 32 
Bom. 184] The case of Runget v. Emperor, 29 Mad, 
331, Is also opposed'Whe Full Bench ruling. The 
Bombay case in 32^Dom. 181/ is based on the erro- 
neoua reasoning that an order under see, 47G (1) Is 


now a " otmplaint ” under cl. (2). [Ditcrtlion]. The 
summary power under the seotiou is ezerclsabie 
only J.t, or immefllat^ei’y after, the conclusion of the 
trial (Be^M y.cjE?wperor, supra). I& la not In every 
case w'ulol^ a, Magistrat^e cotisidera false that he 
should direct‘a prosecution under sec.‘476. Where 
the Magistrate anO the Judge oame*to different conclu¬ 
sions on the evfaenoe, which was of a doubtful cha¬ 
racter, the order under sec. 47,G was set aside {Em¬ 
peror V. Oopal, ?4 Crl 42). 

Contempt or Coprt.— An order of a Munslf under 
sec. 47G'’forrOohteinpt ol Court am] defamation con¬ 
tained in a pstition presented to him fq' transfer 
is illegal. ^ Sac. 476 does not cover a oass under sec. 
500, E, C., and the offendeV should be tried for con¬ 
tempt then and there (fogendra v. Syama, G C. L. J. 
713). ‘ “ 

Maintenance —[ Who is liable]. The husband and 
not the father of an lllp,gitl,mate girl of 7 is liable 
for her maintenance \ Bhojan v. Swarna, 11 C, W. N- 
c). [.Living in adultery], A slngje act of adultery is 
nut " living in adultery ” which expression implies a 
(Course of conduct [Patala v. Patala, 30 Mad. 332 : 
see also Kallu,v, Kaunsilia, 26 All 326 : Gantapalli v. 
Gmtapalli, 20 Mad. 370, 373 (F. B.)]. The' Full 
Bench, vuling it) 20 Mad. 310 defines “ adultery ” 
within the raeanin’g of see 488, Cr. P.,,C., as distin¬ 
guished frotn the definition lu s^o 497 of the Penal 
•Code. • * ^ • 

Bail. —No bail is iie(;e.ssaryi frotq'a person called 
upon to show cause uuder J 'cUOV^ procetdiiigs 
^are merely contemplated and i)of(,a'3tually institii'ed, 
butoiily personal recogii|riiiC3 where there is a likeli¬ 
hood of his absenting hlras.df {Mewa v Emperor, 11 
C. W. N. 415). • , 

Withdrawal of case —Where a public prosecutor 
puts In a petitlok. for the withdrawal of 'a case against 
' an accused, and it is granted, the latter Is a com¬ 
petent witness, thougu no formal order of discharge 
has been wcotded [D,L. R v Banu Singh, 6 C. L 
J. 224). But* this view is .baldly oonsistent with 
Banu Siygh v. JUing-Empetor, 33 Cal. 1363, ,1360. 
The withdrawal is legal though tie proper order In- 
such a case shoiAd have been of acijuittal and not one 
of discharge [{^ufet-iimprm v. Hussein, 25 Bom, 
422: see* SS Cal. 136§, {S'SS). When a person 
jointly accused with others tff, a .n^-bailabie offence 
has' accepted a pardon it is not necessary that he 
should be detalited.ln custody, but he may be admitted 
to bail {D. L. R. v. Banu Sing, 6 C. L. J. 224, 228). 

Didjpos'al of prombtt.— [P^op€rty produced before 
the Court]. An order directing the delivery of property 
to the appIleanNmerrfy on a complaint of unlawful 
detention by another is illegal (Wur Mahomed v. 
Jafar, 6 0. L. J. 229 : S<eedam v, (POtady, 6 C. L. 
J. 707). [When no offence committed]. The Magis¬ 
trate has jurisdiction, though' no offence has been 
committed in respect of the property produced before 
it or In its custody {Rusul v. Ahmed, 34 Cal. 347). 
The ruling In SO Cal, 690 contra is wrong, as was. 
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pointed out by the Author In bis article In 8 C. W, 
W. xliit, puyished shortly after the decision, where 
the law on the point has been fully discussed. [(7on- 
fiication]. The words “ wAt'cA been uai’d for> the 
commuiion of Mcy offence ’I do not JncUi‘je a printing 
press {Abinask v. Emperor„Si Cal. §§6).* .Tljis 4flol- 
sion Is right in its conclusion, a^d %a8'’'followeci by 
the Punjab Chief Court, though its reasoning is 
open to question, ae was pointed out by counsel in the 
latter case, one ground on Which it is based, viz., 
that as sedition is not an offen.e till there is publi¬ 
cation, there is no publication till the '■editlous matter 
reaches the public. Is wrong. Ihe, giving of a 
seditious- article to compo,sltora to :et up In type, is 
sufficient publication •, see Hech/ord v. Odstin, 2 
Hyde’s Report 27b. 

Dispossession,—[ fly show of force]. In Chhakoo 

V. Emperor, 11 C. Wl N.''467,‘the Court expressed 
an opinion that dispossession by a show of force 
without the use of ascuf\l force was within sec. 522, 
though it was admitted the rhllngs contra in 25 Cal, 
JfSJi. and 27 Cal. 1J4 were,,binding. 

Transfer —[Grounds o/]. The High Court will 
transfer a case when the Magistrate has pre judged 
the guilt of the accused in a counter case {Ranga- 
sami V. Emperor, 30 Mad, 233 : «ee also 13 C- L R. 
275, and 2 dome’s Rep. 35), but, he is incom¬ 
petent simp'y because he lias tried a counter case ; 
he ought in s'lch a' case to keep au open mind (2 C, 
ir. N.'’ 4-26, distinguishing 13 C. L. R. 275). iV 
transfer will bo allowed where the complaint relates 
to facts which' formed the defence in another case 
already tried by the same Magistrate {4 C. W. N. 
824 ), Of where tjie Alagls^/ate has obtained extra¬ 
judicial information {Radha v Naiima, ll C. W, N, 
cclxii; see 10,0. W. N. xvi), Ctr has appointed a party 
to a sec. 107 proceeding a spesittl constable, though 
the order is In abeyance (Bibet v, ilmatul, 11 C. W. 
N. 121: Oopinalh v. Emperor, IOC, W, N. 82), or 
where on application under "ec. 52G (8),the Magistrate 
has proceeded to examine more witnesses and then 
adjourned the oase,'aQd after the recMpt’of a telegram 
from a vakil intimating tb£ iss'ue.of a rule examined 
other witnesses aud adjourned ‘the case (Wahtd v. 
Bataraddi, 11 C.’ W,^N. 507). The Magistrate is 
bound to act on a tejegram ffo^'a bPgh Court practi¬ 
tioner Informing; him .of the issue of a rule (2 C. 

W. N. 498 : 5 <f. IF. P. llo: 110. W. N. 507 : contra 
19 Mad. 375), [Clautt The applloation»(inder 
clause (8) qan be legally put off.toHhe last moment, 
that is to the day fixed for‘the hearing of the case, 
though the accused^had ample time to n)Ove the 
High Court, before \TarapaA v. Empttor ccxxxi: 
ut also 29 Cal. 211 ; 8 G. W. N. 77). 

[By Ditirict Magistrate], Wheie the Sessions 
Judge has directed further Inquiry under sec. 203, 
when the complaint was dismissed under that section, 
the District Magistiate cannot transfer it from the 
file of the Magistrate who then baa seizin of the 
case (Brij v. Gopaf, 11 0. W. N. 316). 


Proceeding in a wrong place.— Sec. 531 applies 
where a Magistrate tries an accused for an offence 
committed outside his jurlsdictlou, and Is not limited 
to cases where the offence I'S* committed wlthlp his 
jurisdijtl-in but is tried outside of it (Empress v. Dora- 
swamp, 30 Mad. 94 : see 13 B. L. R. Ap, 4 • ^ 

23, 25 ; 17 Mad. 40i: 26 Mad. 460 and 18 Bom. 

200 ). 

Section 537.—The issue of a second summons on 
the same infermation on which a previous summons 
disclosing no offence was Issued, Is an Irregularity 
cured by sec. 53( (Emperor v. .leevanji, 31 Bom. 
611), and so also tlie omission to record the reasons 
for transfer under see. 528 (Prakas ’f. Emperor, 34 
Cal. 918), or for granting pardon under sec. 337 
(D, L.'R. y. BanuSing,.^ C. L. J. 224), unless in 
each case the accused has been prejudiced by the 
irregularity. 

II. Penal Code. 

Conviction under different Acts.— Facts forming 
the basis of a conviction and sentence under one sec¬ 
tion of au Act caunot form the basis of conviction 
and separate sentence under another. Where an 
Act is a general and a special one, the sentence 
should ordinarily bo under the latter (Kuloda v. 
Empnor, 11 0. W. N. 100, referring to CAandi V. 
'Abdur, 22 Cal. 131, 138, 139). The conviction may 
be under either (Weir 3rd Ei. 12 : 8 W. R. Cr. 55), 
but sentences under both are illegal (5 N, W, P, 49). 
Sec. 26 of Act X, of 1897 lays down the same rule. 
Sec. 5 of the Penal Code saves special and local laws, 
and the question raised In I)- C. W. N. 100 whe¬ 
ther a special law repeals a general law does not 
arise in ouunectioii with this Code. 

CoNSTUDCTivt OFFENCES,-Sec. 149 refers to an 
assembly of dive or more, and sec. 34 applies without 
such limitation (Nibaran v. Kxng Empesor, 11 C. W. 
1085, 1090). 

Forfeiture.— Sec. §2 is to be applied only In rare 
cases, i.t., to crimes of an atrocious character or 
offence's committed under aggravating cftcumstauces 
(Empeior v. d?mt, 29 All. 25; Queen v, Mahomed, 
12 W. R.Cr, 17). 

Insanity.— Where the accused cub his wife’s 
throat without any rational motive, and was captured 
without attempt- to escape, and before the offence 
had suffered" from failure of re^oning powers and 
had entertained delusions as to dangers threatenlog 
his wife, it was held that the facts proved unsound- 
ness of mind rendering > him Incapable of knowing 
the nature of his act (DU Gazi v. Erpperor, 34 Cal. 
686 : cf. Shibo v. Emperor, 10 C. W. N. 275: Quern- 
Empress V. Lakshman, 10 Bom. 512 : Qwen-Emprtss 
V. Venkatasami, 12 Mad. 459 : Queen-Empress v. 
Razai, 22 Cal. 817 : Queen-Empress v. Kadir, 23 Cal, 
604). The usual medical tests' of Insanity are laid 
down In Taylor, 4th Ed., p. 572, et stg. The law as 
to Insanity In India may be thus summarized. 

(1) The legal test of insanity is that prescribed in 
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sec 84, /■ P- C, and not the medical tests (10 Bora. 
512 : 12 Mad. 159 ; 23 Cal. G04). 

(ii) The legal test of crimin tlity is whether the «c- 
cusedt knew the nature of the act (10 Bom. 312 : 12 
Mad. 4.59 : 14 Bom. 564 : 22 Cal. 817 : 23 Caf 604 : 
28 Cal. 613 ; 29 Cal 413). 

(ill) In the case of insane delusions the accKSi’d is 
in the same position as to legal respons'tbiltty as if the 
acts were real (28 Cal, 613, following McNagluen’s 
case 10 Cl. and F. 20 ).. > . 

(iv) The onus of proving legal insanity is on the 
accused {Queen Empress v! Kadir, ”23 Cal. 604, 607, 
and 860 . 105, Esidenoe Act) . 

lusauity may in extreme cases affect the will or 
Amotions and thereby also the cognitive facul'ies, 
and sec. 84 sipplies in such cases (f2S Cal 904 ■ kO 
C. IF. N. 725). Diseases may sometimes produce 
an Incapacity of knowledge of the nature of the act 
80 as to render sec. 84 also ap'pllcablo (29 Cal. 4 I 0 ■ 
14 Bom. 564). • 

Private defence.—[ 5fc. 99—not sirict’y justi¬ 
fiable"]. Sec. 99 does not apply where the act of 
the public officer, e.g, search without a written 
authority under sec.' 165 (3), is w/io'/y illegal. It 
contemplates acts against which there is no right of 
private defence (Ildu v. Emperor, 6 C L J. 753). 
So where the Police attempted to execute a warrant, 
issued under sec. 96, Cr. P. C, instead (.f sec. 100 
of the Code, and was resisted, it was held that the 
seotiou did not apply (fiisu//uMur v. Emperor, 11 
C. W. N. 836). The following rulings belong to this 
class of cases: Bolai v. Empeios, 35 Cal. 361 and 
13 Bom. 168: 29 All, 27,3: 24 Cal. 320: 1 C. W. 
N. 174 . 

Sedition. —The definition of "sawr.f" was ex¬ 
plained in Beni V Emperor, 34 Cal. 091, bnt it has 
given rise to a great deal r f critioism in tome of tlje 
recent sedlcjon cases in Bombay and 'Madras The 
question is not really what the etymological meaning 
of the word is but what meaning wa^ attached to it 
by the persons who used i^ Here the case w^s de¬ 
cided mainly” on the former consideration. ‘ 

UsLAWFUt ASSaMBqy A,Vlf RIOTING.—[/oint 
5ton] Where two parties were entltletl to j dnt pos¬ 
session hut one was t/nt af possession, and 30 or 40 
servants of his webt armed with lathis pd took 
poBseision without having to use the criminal force, 
held that the conviction’ under sec. 143.was right 
(Bepin v. Pianakul, 11 C W. N. 176 : see also Em¬ 
peror V. Oopalrao, 10 Bom. Law Rep. 285). [Rights 
of market propiietors]. Market proprietors have a 
right to prohibit the sale of particular kinds of 
goods by non-permanent stall holders, but if they 
forcibly compel'them to give up the sale of some 
article hustling tlt^m-and throwing their goods away 
they are guilty of rioting (liij e.Emperoi, 11 C. 
W. N. 28). i Wantonly provoking r'ot]. Persons 
taking part in a religious procession and gratuitous¬ 
ly disobeying police ord«i;^as to the conduct of the 
prQseoution, with the rWuit that a riot was only 


prevejited by a'mecl police, b^ing brought on the 
scene, are liable under sec.^ 153 lottvantonly " 
giving provocation (En\pfror v. Husain, 29 All. 569). 
[iJiffthg vot for hnljknii’s benfji']. A riot between 
tenants, the rlandlords hot being’ intended to, or 
deriving” nor hi^ving derived 4ny benefi’’, does not 
come w'ithin sed, lp3 I^Mikipat v. Efmpei'or, 11 C. W. 
N. cclxviii) , , ■ , • 

{To be continued.) 

E H. Mo.nnibr. 

' CUMEliT II^DIAN CASES . 

Ajud&ia ,v. Kunjah, I. L. *R 30 All. 123. In- 
stalrntni bond-Default-^L'mitaiion Act, Sch. II, 

\Art. 75 • ■ 

# . ’ 

Limitation does not run from the first default 
where a bond payable by instalments contained a 
provision that in de{syilt*of‘the payment of one 
instalment it would be in the power of the creditor 
to sue for I he whole amount. ' 


B.mjnatu v.'Pait'o, I. L R.,30 All. 125 She — 
Non poyrnt.nl of put ch ite money ' • 

' ' ' « 

Nun payment uF'purcluse money doet not neces¬ 
sarily prevent t'he passing of the ownership of the 
p»uchased property, ' , ^ ‘ 


- f 

Thjpal v . GiRiDUAiii Lal, I, L R. 30 All. 130. 
I’^e emption. _ ' ^ . 

Aright of preemption is not a right of repur¬ 
chase, but is sipiply a Vight entitliug'the pre emptor 
to be subatiiuted fo”r' the veodbe as purchaser and 
to SI and in his stioes In respect of alFthe rights 
ahd obligations arising fjrom»tlie sale under which 
he derived his tiilo, A •person who chooses to pre¬ 
empt must, thedefore,” taice upon hjm the burden of 
the obligations suhjeqt to whieh the sale was made 
as well as the benefits accniing thereform. * 


Ganga Dei v . •B'ADtji,^. L. R. 30 All. 134 Trees, 
lioht to. 

•' * f 

The properly In timber on a'isnaBO holding vests 
in Ihe'dandiord. Tiu tenant has no right to cut and 
remove it. *' , 

A tenant has a right to eujoy all the benefits of 
the grow.lng*timber on^his land dqrlug his oooupauoy. 


SHEOKA^Tiwyini V. Thakur Prasad, I. L. R. 30 
All. 136. Disposal of a case on Sunday. 

A proceeding in a Court is not vitiated by the fact 
that It was taken on a Sunday.; ft may be irregular 
but such irregularity is cured by tbe consent of the 
parties. 
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MiHADEO Prasad i !, Bindbswari, I. L R, 30 ^11. BuMB/Cv IN THE DAYH of GEORGE IV.* 

131. Act VIII of 1890—Gunrdian and IK.r./s Act Bv Pkhct A. A'iuakton, » 


— Arbitration. 

There is noihing in theYlnardiaii ahd W^rdy Act 
to authorise a district' Coi’,rt to refcc question 
of the appoiittment or declaration^ of' a guardlai) to 
arbitration. ' 


Fkbozi Begum v. Abdul, .I.-jL. li 30 All. l43 

Civil Procedure Code, sec. (5^J.9 , ,' 

$ » 

An order rejecting an appeal under* sec.-549,rC. 
P. C., la npt appealable either as an "’order or as a 
decree. 


Kishan Lal V. UMRAO*SiKr.B, I.*L R 30 All. 146 
Tramfer of Properly Act^ sec. 99. 

After the conOrmatic^if ^ sale It cannot be inn 
f.peaohed on the ground that ib'was in violation of 
the Transfer of Projgerty Act, sec. 99. 


a 

Bahadur Sikgh v Nezi Puran, T. L. R. 30 All. 
151. Aiiilrtlion —Award— Appeal. 

If a decree luseH upon an award,is not ln*t.*c'eKs 
of the award no^appeej lies. There’itt no difference 
between a case In whfbii a reference is ma^Ie through 
the Interveption (f the Court rflid a Reference with¬ 
out such interventitji 


Fahmida v. Jafki, I.' L. R. 30 All. IJTJ., Maho- 
tnedan Low — Beques>: * 

A legacy in excess of one-ibitij cf the estate ac¬ 
cording to tbe'A’At* law i^ not valid* to *^Dy extent 
unless the consent of all the heir, giyeu after and 
not before the death of the testator, has been 
obtained. 


I 

Babu Singh ». Bkhari Lal,.I. L.,R. 30 All. 15G. 
Mitahk<ira—Hindu L iw—Son't Uah\fvty for frilhtr’s 
debt. 

“It Is not necessary in order <to c^tiWish a son’s 
liability for bis father’s deirt that It ^ould be .shewn 
that the debt was fcutracl^d *for tbe'beneGt of the 
family. It ii sufficienf, fn order to ^establish the*’ 
liability of sons to pay a personal debt of their 
father, if the debt be proved, and*tb*e sons cannot 
show that it was contracted for immoral, purpos^es 
or was such a debt as does'uot fall wdthin the pious 
duty of the sons to*discharge." , 


Narpat V. Ram Sauan, I. L. R. 30 All. 162. 
Usuftucluary mortgage. ^ t 

^ A usufructuary mortgagee falling to get possession 
Ip s competent to sue for and obtain a decree for sale 
>cf the mortgaged property. 


To tile reader the of the conflict of the King's Court 
with the K.ast India Company, and tlie struggle of the King's 
Judges to curb the lieadejtrong officials of tlie company, seems 
well nigli iucouceivahlc. Itcspect for the autliority of the 
state, and rcspjct'for its judiciary, have come to be today 
so much a part of daily life as to pass unnoticed. Yet this 
life of Sir Edward West, thi.t defence of the right of an 
English Judge to administer justTce, under strange conditions 
and in the face of great dilliculjies, throws an interesting 
light on the strength and vigor of Anglo-Saxon institutions. 

Born in 178'Z, Eihvar^ Best had the sturdy training of 
Harrow, .and the opportunjlics of Hniversily College, Oxford, 
a lypieal English education ol t,he be-st sort. In 1814, at the 
comparatively youthful age of 8*2, he was called to the Bar of 
the Inner "*em|)le. lu the meantlmo he had been elected a 
J'’ellow of hi.s college, and liad done notable work in economics. 
Jiight years later, after a model ate succesr at the Bar, he 
was appointed recorder of Biynbay and knighted as Sir Edward 
West. 

India, at the end ol the eighteenth century, was governed 
by the E.iat Imiia Coiujiany, and admmistralion of justice 
ivas at a very low clib. Mere boys witli little training or 
espeiieuce were sent by the cutiipany to India to sit in the 
Provincial Courts, anil matters had reached such a' state 
that King’s Courts were created in 1799 to curb the East 
' India Company’s glowing power, and to give to the native 
.some degree of protection to lite and property—both en¬ 
dangered liy llie aggressiveness of the couiiiaiiy. As may 
well be .seen the position of a King’s Judge, sent out from 
•Eirgland by the Ciown, w.w anything but enviable. The 
East India Coiujiany looked on him with distrust and dis¬ 
favour ; and the natives had not yet learned that a Judge 
•could act with ujinghtucs-s and iinlciiendence. The company 
reg.irded the Soveicignty of Iiidi,a as it-s own private property, 
and resented all iuterl'eicnce witii it^ by the Biitish Parlia¬ 
ment as an unwarranted invasion of U'S lights. Under such 
icouditioiH it was imjiossible for .» .ludge, who did his duty 
as ho saw it, not to c.me into collision witli the traditions 
of tlie company. He faced a Kiirojicaii colony hostile to 
him, he lacked the ftioral support of an independent public 
ojiiniuu, and further* he had* to ajiiily Anglo-Saxon theories 
of just^e to native*IiAlia conditions . 

Nevertheless, Edward West, married on.llie eve of his 
bftiliug for India, did not hesitate for a mometit. His entire 
work m India was crovaled intcAsix brief years, first as ‘‘Re¬ 
corder ot Bombay, ’ tlieii as “ Chief Ju-stice of the^upreme 
Court of ,ludfcalu;« "—the successor of the Recorder’s Court; 
yet, even then, he served longei* than the average of the 
early Englit-h Judges,of India. In the first guarter of a 
century of the. King’s Court not* one Icing’s Judge lijoil to 
return to England, and the average*length ,of their service 
w.as a little over three year*. 

Throughout liiS si.v ypjit.s’ seivicc a.s a Judge West seems 
to have been lu conslf,«t conllict with .the ESSt India Com¬ 
pany. He had scarce arnved in India when the new Supreme 
Court of dudicaturo was substituted for the old Recorder’s 
Court, and he became its Chief .lustice. That he proposed 
to reform the Bench and Bar was evident from the outset. 
Within ii month .aftci he was sworn in as Chief .lustice he 
dismissed the Master in Equity and the Clerk of Court, both 
for irregulaiities of professional conduct. He next suspend¬ 
ed from practice for overchai’ges made to clients, five of the 
.six hai listers pr.vcusiiig in his Court. He insisted that the 
English residents must perform their juiy duty, and he 
reformed the admiuibtratiun of the jails. TRese refotnu, oil 
of them ut vital necessity to the proper administration of 
justice, crested violent opposition from successive governors 
of the company. 

' Muincn uf Nii Eilward West, A King s Juilao under the Coupiuiy, 
by F. Dawttiy Dicwit, M.A., M.P. Lougmum, Green 4 Co., Loudon, 
1!I07 
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lu 1825 Wed, iu an elaborate charge to the grand Jury, 
thou sitting, urged au investigation of the treatment of native 
prisoners by the lower Courts, wliieli were ruu entirely by 
the Company; and an investigation into the unifccessary 
severity, and even dlegality of many sentences pronounced 
by the company's judges and policy magistrates. Unfortun¬ 
ately the Grand Jury declined to act, great as was the need 
of reform in the company’s treatment ot lljc natives ; and 
West’s charge to the Grand Jury seems only to have aroused 
the increased enmity and hostility of the company and its 
officers. At tlie same timh theie was gi^at unrest and ill 
feeling iu the Colony as is sl^own by the following paragraph : 

'' The new year (18‘2C) found Bombay'society in a tiuarrelsome 
mood. Mr. Noiton, the loud-voiced Advocate-General to the 
Bombay government, bad been cballenged by a Mr, Browne, 
but had refused logo out with lam. Martin West (Sir K. 
West’s nephew), had been‘insulted by Mr, Noiris, a member 
of the Bombay»goverument, hnd liad been obliged ^o denrand 
an apology. Jlr. Graham, an atlorncy, had libelled and had, 
challenged Mr. I, .vin, a ban ister, and on tlie cliallenge beiuf* 
declined had horsewhipped him . Mr, Warden had circulated 
a defamatory paper a.spei sing the character of Mr. Graham, 
and triala for assault and libel occupie<b the attention of the 
Supreme Court.” Truly a most uuliappy picture of life iu 
the small English Colony at Bombay ^ 

In this stormy atinoaphere it occurred to those who were 
smarting under West’s recent charge to the Grand Jury, 
and who looked upon au independent King’s Court as a 
nuisance, that the Chief Justice might, with advantage, be ' 
provoked into a duel Accordingly the Company’s governor, 
Ephinstouc, openly insulted the Chief Ju-,licc at a dinner, 
and upon the Chief Justice’.s asking an e.xplanation, the govei- 
nor promptly sent him a challenge. This West, in a \eij 
manly way, declined, pointing out a disgrace, Itiat would there, 
by be brought upon Ins Court, but the entiic episode made 
West’s work more trying and more difficult • 

Through all these tiouhlesomc liines M'est was const.aiitly 
endeavouring to impjov'' the condition of the natives, and 
to soften the harshness S'f their treaimeut by the company. 
One difficult inoblem he woikcd out was a.set of “ Kules ”, 
regulating the seivice of Mahometans, Hindoos and Parsees 
upon juries. Tlie ditheulty of this in coiincctioD with the 
" Caste ’’ system may well be imagined. • 

This was the last woik he d<d. In Jugust, l8t!8, lie was 
.'uddenljkseized with a malady not leci^mized by hn^ physi¬ 
cians, from whi(h, after an illne.ss of a few days, he died. 
An added touch of sadiies.s was the death of Lady West tw^ 
weeks later, iu giving birth to i son wlv did pot .survive. 

The slriking feature ot this brief aud tragic story of West’s 
life and work lies in the almost supeiluinwn dflficultics over¬ 
come by the King's Jud^e.« in India.* ,Sir Edward West, in 
the face of these'ditliculties, upffield^the best traditions of 
thesEJoglish Judiciajy. Ht was a teailcs.s, high-minded Judge 
—au honor to the jirofe^ion of the law, a friend to the people 
of India,—J’/ic Grun Bmj, 

(Eon*e«p0nbcncc: 

[To THE Editoh “ Calcutta Weekly Notes,’’] 

« 

Sib,— liermit me to bring to tlie notice of the lion’blc 
High Court through the medium of your much esteemed 
journal the following in regard to the applicability of Act II 
of 1899 (B. C.), with the hope that you may be pleased to 
express your own views iii the matter. 

1. Act II of 1899 provides for the abolition of Civil Court 
Amins. The Kim and object of this Act seem to have been 
maiuly boncfcty and competency in work though they might 
be secured at a much higher cost. With this object in view 
the Bengal Government 'agreeing with the High Couit 
directed that ifl^uture comoiissioiis for local investigations 
involving knowledge of survej should lie issued to pleaders 
who liEve passed the survey test prescribed by Kesolution No. 


2049, j. D.,slated 9th October 1967 (Pfi/c CirculSr Orders of 
the 'High Court [Civil] Para. 1314 Vol. I, p. <5) and that no 
Civil (^ourl Amins would he appointed in future, so that the 
pleifdera wEuld ultiiiiatek)i oc,cupy their places. 

2. With th| iiptrotfucli'ojt ot the [syrvey examination 
(“ grescrjbetl s'urve/test ”) for pleaders, the number of qualified 
pleaders has trucl} increased aid occasional* employments are 
being given to thefu in various districts aftef giving salaried 
Amins work safficiej)^ tokcep them engaged throughout the 
year where Ihey exist. But besides thfi pleaders another class 
of men has been imported into this service from outside, some 
of wliom have nut even the adeqilale survey knowledge, who 
arc being empleyed for mis kind of work in various districts 
perhaps vijithouf the knowledge of the Hon’ble High Court. 
Su^h emi^loymsnttif pen who are worse qualified and more 
wanting in a seu-sp of responsibility than eVen the Civil Court 
Amiiis is rather detcrioratiu J tlie service than ifiiproving it, 
thus frustrating the objects of ‘the Legislature. So far as 
my information gdes, such’^utside eleedent is being introduced 
almost ineverydiatrictAhoughan adequate number of qualified 
pleader commissioners is aMsilable now iu such districts. 

3. It is but natural that pleaders who go out on commis¬ 

sion gradually lose their practice and ultimately they have 
to depend on com mission Jjusiness for earning a living. • 
The practice of giving*occasional employments to pleader, 
comniissioners is thorouglily detrimental to their interests, 
fgr, as experience shows, a [ileack-r once he takes to 
this kind of work, is no longer engaged by suitors. He 
i.s, therefore, bound to make * his'choice of either com¬ 
mission worh or professional work. The Hon'ble High 
Court for a number of years ipcomniended the systematic 
cmplovsncut of qualifiefi pleader Commissioners in as many 
cases as possible.^ in paia. 5 of the re.solution on the adraiuis- 
tratiai of Jqslice, dated 1st Auf^st 194), the High Court 
obsetved: Those (qualified plead?r8) who have performed 

their work satisfictorily Should be given as much jvork as they 
arc willing to undertake,” Again the Uon’hle Court observed 
that “ as vacaMcies occhr in ihe staff •f^Ainiiis and qualified 
pleaders are available iu targe nuAber, it is to be expected that 
tliis class ofivork will be transferred iu increasing ratio in each 
succccpliugyear from the,hand !f the for,mer class to those 
of the latter.” The above rule of llte High Court is followed 
more in the breach th|n in its observance. Again no rule has 
yet been framed the Hon’ble High Ctsurt iw to the remu¬ 
neration of the ipiMitied pleadbrs. It is a fact that qualified 
jilcaders CommiLsioners ate employed at a» much higher cost. 
No uniform scale of fees exists in this respect. At tlie same 
time it is idle to expert that ordinary suitors or the illiterate 
class of peo*n|e would rekort to the mote expensive though 
more rctuiblc, agency* so long as they can get their work 
done cheaper atd tliat quite regarSless of consequences. It is 
therefore only ^t and yropqj* that the Hon’ble High Court 
should fix the reaiuiieratiou of Comi^iasioners at iu earliest 
couvcuicuce an(J discourage illegal ecjployment of irresponsible 
outside amias.if a qualified ^nd competent staff of pleader 
Commissioners is lai be maintained in each district. 

The professional prospect of pleaders who have taken to 
this kind of worS is gone'for^ood aniit would be doing them 
*ii, grievous injury if the Hon'blS Hfgh Court after calling them 
into existence sliould bow leave them at the mercy of the 
Mofussil Courts. • 

PUADER. 
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PRIVY COIJNCIL,-App«ar fr6m Hohg Kong. 
Chm Hang Kih' and oihtrs v, Thi-Kh^ 3rd July 
1908. . • * 

s • • 

upon this petition fpr special^ lesfre to appeal, Lobd 
Rodkbtson in dellwrlng their Lo?dsh*lpB’» judgment 
said :—“ Their Lordebipa will humbly advise His 
Majesty that speoial ’leave ^ ought to be’ granted. 
Notice will be given to the Justices, v^ith leave to 
them to make suoh obsafvatlons they think fit, 
and to appear by counsel. Th4 present security 
must stani ” 

PRIVY COUNCIL -Apppdl from N.-W. Provinces. 

Parbuti v. Chaudri .'Jaudihal Singh, 17 th 
July 1908. 

This was an appllo-flat b^^ two daughters of 
Musst. Parbuti for substitution of their names as 
Appellants in the p^aoe of their deceased mother. 

No counsel appeared on either side. 

Their Lordships ftiadd the order for substituting 
the names of the daughters In place of '.he Appellant 
who had died. ^ <’ 

Mr. Douglas’Grant, Solicitor for Jhe Applicants. 

_ _ ^ _ __ . ■■ 

.CALCUTTA HIGH COvURT. 

. 'T* 

Recent doc.slo&s aot^ yet reported. 

• j " ’ 

(Tho Import'iQt ^lOi to be reported heroifier. 

Civil Appellate Jdrisdiction. Before Doss, J. 
Appeal’FR(A i Appellate DECjiGE No, 1853 of 
1906. pilARY LAL PAN, Appellant v. 
FAKIR CHANDRA ROY and oturbs, Respon¬ 
dents. Heard, 29th July^1908. Judgment, 3rd 
August 1908. 

Bengal Tenancy A(t {VIII of 188o), lec. 171 — 
Interett voidable on siUr-Ca-tharer, not entered in 
zemindat't therut* if* judgment-debtor — Contribution, 
suit for—SpecificatiSn of separate lit^bilities if in¬ 
dispensable—Amount paid in S'tthfaction of rent 

decree. » , , 

• • ^ 

The appeal arose out> of a suit for coutributirm 
for payments made by the Plaintiflf in satisfaction 
of a rent decree against Defeud^ntt Nos. 2 to 5 and 
for declaration of a mortgage lien for the supi paid 
and for posseBslou uftdsr. the proylslous of see.'l?! 
of the Bengal Tenancy Act. The case^of the Plain¬ 
tiff was that Defendants Nos. 2 to 5 were the dwners 
of an ocoupancy-holdiiig, the share of Uefendants 
Nos. 2 and 3 being i'..h and that of Defendants 
Nos. 4 and 5 being ^tb, that oia the 30ch Baisack 
1308 (i.f., 13th May 1901) Defendants Nos. 4 and 5 
conveyed under two hobalas their ^ih share to the 
Plaintiff, but that his name had not been recorded 
in (he sberista of the!?' snperlor landlord; that ou 


the Ist April 1904 the lattei; obtained a decree for 
rent f« the years 1306 to 1309 against Defendants 
Nos. 2 to 5; that on the 20th April 1904, the 
Defendant No. 1 purchased the holding In execution 
of a decree upon a mortgage, dated the 1st May 
1893, which hac^ been executed by Defendants Nos. 

2 and 3 in favour of his father; that the holding 
had been proclaimed for sale* on the 4th December 
1904 In execution of the rpnt decree, and that on 
that date he deposited the amount of that decree, 
in full satisfaction "thereof. He therefore asked for 
a decree for contributicm by the Defendants Nos. 1, • 
2 and 3 of a -fth share of 'the amount paid by him, 
and he blso asked for the reliefs provided for by 
•sec 171 of tho Bengal Tenancy Act. 

Defendant No. 1 alone contested the s-iit and his 
principal objections were (1) that the suit could not 
proceed without a specification in the plaint of the 
separate liabilities of each of the Defendants, (2) 
that Defendants Nos. 2 and 3 were the owners of 
the entire holding and that Defondants Nos. 4 and 
5 had no shares therein ; (3) that the Plaintiff who 
purchased from Defendants Nos. 4 and 5 had conse¬ 
quently purchased nothing and in satisfying the 
rent decree he had made a voluntary payment, and 
Ifl) that in any event the Plaintiff was not entitled 
to the benefit of sec. 171 of the Bengal Tenancy 
Act. 

The Munslf found that Defendants Nos. 4 and 5 
were in fact tlie owtiers of a |th, share In tlie hold¬ 
ing, that the Pliintiffhad puichased that share and 
tliat consequently the payment made by him in 
satisfaction of the decree was not a voluntary pay¬ 
ment; but he wtis of opinion that the Plaintiff’s ' 
claim for contribution* should fail as he had not set 
fortiT In his plaiut tho respective liabilities of the’ 
Defendants. He nevertheless proceeded to give a 
decree to the Plaintiff declaring under sec. 171 of 
the Bengal Tenancy Act that the sura claimed by 
him was a nihrtg^e on tl^e holding and directing 
that he should be put In possession thereof and 
that he should continue ill possession un^U his 
claim was satisfied. ' « 

Ou appeal by Defendant No, 1, the Subordinate 
Judge dismissed, the suit ou the sole ground that 
the Plaintiff, • having regard to the nature of hla 
Interest In the holding, was not entitled to claim 
the benefit of the provisions of sec. 171 of the 
Bengal Tenancy Act. 

The Plaintiff appealed to the High Court and 
contended that he was entitled to the benefit of 
the provisions of sec. 171 of the Bengal Tenancy 
Aot. 

Held —That it is in the case of persoJs having la the 
tenure or holding any Interest voidable on the sale 
and not in the case of the judgment debtor or any 
one or more of the judgment-debtors if there are 
several of them, that the legislature Intended to 
confer the relief provided for by see. 171 of the 
Bengal Tenancy Act. 
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The Plaintiff who waa.,a co-sharer of the judgment- 
debtors though his name had not been recorded in 
the sherista of the superior landlord was, a* judg¬ 
ment-debtor within the raeauing of sec. 171 of the 
Bengal Tenancy Act. 

The words “any person having in .a tenure or 
holding an interest which would be voidable upon 
the sale” mean “any person who bus in a tenure 
or holding an encumbrance as defined in sec. IGl 
of the Bengal Tenancy Act, 

Jotindra Mokin Tagore v. Durga Diibi (10 C, \V. 
N. 439) followed. 

The rule which requires that In a suit for contri¬ 
bution the Plaintiff should in his plaint spetjify ti e 
separate liabilities of the several Defendants was 
never Intended to apply to a case where from the 
very nature of the dispute between the parties such 
separate liabilities cannot be defieed without an 
adjudication by the Court 
The amount paid by the Plaintiff in satisfaction 
of the rent decree ,of the superior landlord being 
not a charge on the holding, Defendant No. I could 
not be held liable for any portion of the amount 
claimed by the Plaintiff. Defendants Nos. 2 and 3 
were personally liable to contribute the sum. 

Gopi Nath Bagdi v. Ishw Chunder Bagdi (I. L^ 
R. 22 Cal. 800) referred to. 

Babus Boidya Naih Dutt and Jmnendra Noth 
Sariar for the Appellant. 

Bdbuii Amarendra Noth Bose and Biraj Mohun 
Mojumdar for the R«8pondents. 

A. T. M. Appeal allotofd : Case letnanded. 

Civil Appellste JuRtsoicTioN’,. Befo/e IIolmwood 
and Sharfuddin, JJ. Appeal frcm Appkliate 
Decree No. 1919 of 1906. MUKTAKESill 
DASI, Appellant v. PULIN BEIlAllY SINGH 
AND OR8., Respondents. Heard, 29rii July 1908. 
Judgment, 4th August 1908. . • 

Mortgage by otcv,panty'rOLiyat—'Death of moitgagor 
without heirs—Landlord,'if liable. ’ 

An occupancy*raiyat'B mortgaged his holding to the 
Plaintiff in Assar 1309. He subsequently died 
leaving one brwther who also died without having an 
heir and the landlord took over the holding. The 
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Plaintiff sued the landlord defendant«No. 2 and 
two^ ofheh persons, Defendant No. 1 and his wife 
Defendanfi'No. 3 ^ho^Phe alleged, were In occupation 
of the land" *It.*was nol contended that they were 
in any #ay Hie,<ieira of B but Defendant No. 1 who 
appeared said that Defendant Nj. 3 'got the land 
as a gift frpm B, ,<The Munsif fn l^he first Court dis¬ 
believed the story of ^ift and found there was cause 
of aotlon against Defendant No. 1 as he was in 
possession, He "also (oulid that the vesting of a jote 
In the landlord'op fSllure oi the heirs of a deceased 
tenant esranot destroy a subsisting, mortgage lien. 
He accordingly ‘gave the Plaintiff a mortgage decree. 

In appeal the learned ^SiMordinate Judge found 
that Defendants' Nos. 'q and 3 had no subsisting 
Interest in the laqd. As regards the vesting of 
the holding in the laifiiord Ddfeudant No. 2 ho 
held tliat under sec. 26 of the Bengal Tenancy Act 
there is no saving f.lausw rtspeoting the right of 
third persons as sub-lessees or mortgagees and that 
the landlord Defendant No. 2 thyefore did not take 
tli9 holding subject to Plaintiff’s mortgage. 

' As regards the*qne8tlon of 'transferability, he held 
that it did not arise in his view of the case though 
he decided iu fact against the qpstora as regards 
the jofts In suit. •, * 

Held—Th\t fn construing wbrds l&e "or other- 
^wlso” It wasdield that^the matters reserved must be 
(jusdem generis * , • 

Btdan Chunder Das R^jespiiri Debya {2 C L, 
J. .070) followed. ' • • • • 

» The term* transfer, succesjion or otherwise in sec. 
22 of Bengal Tenancy Act do not embrace the case 
of vesting by deatlj of the tenant without heirs 
under sec. 26* . , . 

The landlord Jld not represent the mortgagor 
tenant in any ^ay and there was not And never was 
any privity of contragt bstween him and the mort¬ 
gagee. The^ tenant’s‘interest after death wholly 
ceased aitd bqpame extinct an^ with it the security 
of the mortgage. . • 

Babus Nalint tRanfan Chatterjee and Rolfendra 
Chandra Chucherbutty for the Appellant. 

Babu Sajani*KSitta Sinhi for the Respondents. 

A T. M. • Appeal dismimd. 
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DiSARATH l^ORiPTBA V. RaQHU SaH(7. 

0. Seo, District Mig^tr^te of palRsuco, 
on 27th Februar^’ 1906. % 

Jtr. J/bnnter * and Babn B1dhu)iliuian 
Oanguif^Jor the PetllIoacrB« 

Babu Datarathi Sanyal for the Opposite 
Party. 

Thfl JuDQMBNT OF SHE* CouRiv vras.aa 
•follows:— • * • • 

This As a rale jto sho^ oaus*e wl^ the 
conviction of, aa9 esntencea passed on, 
the accused should not be set aside. The 
accused have* been convicted under sec. 
147, I. P. C., of riotiftg and sentenced to 
undergcw rigorous imprisonment fbr a 
month apd t(j pay a fine of Rs. 20. They 
have been found to have attacked the 
complainant* and o^ers, while cutting 

thefr paddy. The acca^d's part^ were 

• # 

about 30*In number. The ’compiainant 

> was beaten*and v^ounded and taken to 

• • 

the tjianah 7n %dhulh 
The main question debated fn the lower 
Courts was* as the possessiot^ of the 
land. Both the Cou^^s below found that 
tlie eomplaipant had ,been*in possession 
of4be land since 1905.* His predeces¬ 
sor in interesH th^t Is, his father-in-law, 
had obtained a deCree tn tb% Civil Court, 

had been pub In possession* of the land 

* • # 

by Civil Courband^an under-raiyat named 
Shlbo* Jjkha, who had bpen in actual 
possession tlM tbetr, Jiad* gone out and 
the complainapt’s^ fathe|;-in-law *and the 
oomplalnuntdiad been ever since indlr^t 
possession and ciritivatloa. Tbs accus¬ 
ed had therefore no [fossible right to in¬ 
terfere wdtlii^the complainant, wheur'cut- 
tlng«tbe paddy. They bav,e been rightly 
convicted of an offence und^r seot 147. 
I. P. C. 

The learned Counssl for the Petitioner 


WBBKLV NOTES. 

iiu^Ujgn^ the conviction on technical 
grounds, fhe principal of which is that 
there is no finding ?n the judgments 
of the lower Courts, as to the common 
object of the ^unlawful assembly. Ho 
relies on the rulings in the cases of Sabir 
V. Queen-Empress (1), and Poresh ffath 
Sircar v. Emperor (2), as authorities foj 
bolding that this is essential.. The charge 
in this c£fte was, however, prbperly drawn. 
jThe common object was therein stated.^ 
be, to enforce a right or supposed right.* 
Now there was. no contest in either 
of the lower Courts as to the common 
object. Nobody ever contended that 
the common object of the assembly, if 
any, was not to enforce a right or sup¬ 
posed right. The lower Courts have 
therefore not discussed this question, and 
have come to no express finding, oouch- 

• ed in so many words, on this point, but 
it la clear that they both impliedly 
have found that the common *o*bj 0 ot of 

* the unlawful a.ssembly was as stated In 
the charge. , 

In the case of Sabir v, Queen-Emptess 
(1), It is only 8*ai3 that ” there should be 
a clear” (not an express) “finding as'to 
the common 'objecl^,” and the reason for 
that expressidn o( opinion^ was that in 
that case there v^ere two pos'sible com¬ 
mon objects of the assembly anfl it was 
not apparent which of them had been 
accepted by tb« Jhdge and .the jury. 
In tlie case*of Poresh Nath Sircar v 
Emperor (2), according to Mr. Justice 
Mookerjee, the judgment o'f the Magis¬ 
trate contained no finding what the com¬ 
mon object of the assembly was, and 

the facts found by the Sessions Judge 

0 

(1) I. L. R. 22 Cal. 276 (1894). 

(2) I. L. R. 33 Cal. 295 (1905). 
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completely negatived the common object, 
set out in the charge, which U la point¬ 
ed out was not fctated with due preci¬ 
sion. The accused were therefore held 
to have been prejudiced. The facts of 
the present case are very different. As 
has been already explained, there Is no 
defect In the charge. It was never con¬ 
tended that the common object of the 
apsenibly wss or could be other than 

that set out in the charge. No plea on" 
» ' 

the point was raised in either of the 
lower Courts, and fron^ the judgments 
of both Courts it is clear that they found 
the common object of the assembly to 
be the same as stated in the charge. 
The accused have in no way been mis¬ 
led or prejudiced. We discliarge the 
rule. The Petitioners must be remanded ^ 
to jail to undergo the remainder of their 
sentences. 

B. C. livle diiehai ged. 


PRIVY COUNCIL. 


[ApPKAI. I'ROM Uadbas ] 

Lord Rohert.son. ^Sa.nkaralinpa 

Lord Atkinson. 

Lord Collins. 

Sir Andrew Scoble. 

Sir Arthur Wilson. 

'l908., 

. .1, Jiriy. 


Nadan and ors,, 

V. 

Raja Ra’e.swara 
Dorai alias 
Mdtturamlinoa 
Dorai and ors. 


Wors/np, right to c.ulusice—Temple of 
Shiva in Suntheru India—itiglit of Shanars 
or Nadars to v-orship — Custom—Trustee sur¬ 
rendering decree on appeal—Power of Court 
to join beneficiaries as co-Plaintiffs—Com- 
pi'omise, unlawful—Civil Procedure Code {Act 
XIV of 1881), secs. 375, Jf37—Breach of 
trust—Introdvwing new worshippers contrary 
to usage. 

Where it was proved that men of the 


" -Sh ma^ ” or ^ N^ar ” caste were by 
custom not'uHoytsd Oo worship in a- ^lemple 
dedicated fo Shiva in which tlU custdino^ry 
ceremonies of Hindu worship were^carriti 
on. 

Held—rTAai a rguments directed against 
the soundnecs of t)ie doctrine as to the 
exclusion of^ the ^Nadars and showing 
inconsistencies' in the -treatment of the 
Nadars ly the worshippers^at tl^e temple 
in other 'respects were of no avail and 
could not be entertained.' • 

Where the heriditary tfustee of the 
temple, after a dee'-ce md%een made in 
his favour as representing the wcnshippers 
ah'the temple and pending an appeal by the 
Shanars, sought 'lo enter into a compromise 
with them ty admitting tk^ir right to 
worship in the triple contrary to the aeci- 
sion of the Court, and it was alleged and 
not disproved that he did so for a coriupt 
motive, » 

Held —That the Appellate Couit veiy 
pi opes ly reinforced the cause oj the wor- 
shippeis of the tempie by joining cei tain 
new Plaintiffs. 

‘ • r 

The principles^applicable to the case .of 
a trustee who betrays hif trust by sur¬ 
rendering a decree weve well stated and 
applied by the High Court : 

In all cases whet t the Court sees that 
the trustees are wholly uninterested in 
the matter and there (\i e parties who are 
materially interested in the question, it 
never makes a decree in the o/bsenre of those 
parties who are alone interested in the 
contest ; 

Ci.Eoa V. Rowland (1) followei. 

It is the duty of the trustee to main¬ 
tain the customary usage of the institu¬ 
tion, and if he fails to do so he is guilty 

(1) L. R. 8 Eq. 868, 873 (1$66}. 
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of breach of trust still, ^ort jo, 
if^ he deliberately attempts to e^ect a* vital 
ehange*of usage and to * tncfke ij, binding 
on the worshippers by obtaining •a decree 
of the Court to estaKish it. 

• 

Attorney GftNKRALV Pearson (3) fol¬ 
lowed. 

This,was*a® aj)peal from A decree of 
the High Court pf Judicature ab Madras, 
dated the l*4tb February 1901, which 
affirmed a cjecree of the Court of the 
Subordinate Ju’Sg&^of Madura (East), 
dated t^e 20th Auly 1899. 

The prlnclj)al question involved in tTie 

present appeal was whether the Appel- 

• * 

lants and oUier persons of the caste to 
whfoh they belonged, ^ere prShibited 
from entering into and worshipping at 
the Hindu (emple 6f Meanafchl Sundar- 
eswartk^ pltttat^ In the town pf Kamudi. 

The facts leading* up to the present 
litigation sBortly^stated are as /ollows :— 
Rajah M. Bhaskara Sethupathi, the 
iemindar of Ramnad, wqs tl»e hereditary 
trustee of many Hindu ^temples in his 
estates, includjng the temple in suit. 
The Appellants vrere jmembers of the 
Nadar or«Shanar caste, aad oli* the 14th 
May 1897 B(ime ,of *thpm entered the 
said tbra^le where they*made au offering, 
and marched In proc^sk)B round the 
ramparts, as^they contended they were 
entltlecJ to dd. One of the officials ^of 
the said temple, Narayana|aml Gurukkal, 
ohaVged the Appellants with wilful 
sacrilege, • apd insult to lire idols of 
the temple. After criminal proceedings 
which failed, the said Rajah ^n thp 5th 
July 1898 instituted the present suit 
In the Courji of the Subordinate Judge of 
(8) 3 Meildale 353 ; 17 Itevised Reports 
101 11817). 


Madura (East), against the Appellants 

and seven other persons belonging to 

the same caste. The plaint alleged that 

the said • Rajah was the* hereditary 

trustee of the said Jemple ; dhat various 

acts of sacrilege h^d been committed 

by the Defendants on the 14th Ma^ 

1897 ; that the Defendants were of 
• • , 
.low caste and were “ prohibited from 

•entering the said temple both accordiffg, 

to the shastras and custom; ” and 

prayed for a declaration that "neither 

the Defendants nor other Shanars are 

entitled to enter into any part of the 

said temple for a perpetual injunction 

restraining them from so doing ; and for 

the payment of damages. 

On behalf of the Plaintiff, application 
was made under sec. 30, Civil Procedure 
Code, to the said Court to issue a pro¬ 
clamation and advertisement announcing 
the institution of the suit, so as to en¬ 
able Shanars other than the Defendants 
to apply to be made parties to the suit. 
This procedure 'was adopted, but no ap¬ 
plication made. • . 

On behalf.of the Appellants, Slvallnga 
Nadan afid P.Dnnambala Nadan, and one 
other of the Defendants, a ’written-state- 
ment in defence was filed. Tt depied the 
right of the Plaintiff to sue ; aud*that 
a suit of the jpresent nature could bo 
maintained in a Civil Court, ft asserted 
that the provisions of sec. 30 of the 
Code of Civil Procedure Jbad not been 
followed so as to make the decision bind- • 
ing on all Shanars. It denied the acts 
of sacrilege alleged, and claimed an 
equal right to use the said temple ^Ith 
other Hindus nob being Brahmins, who 
as such were accorded speoial privileges. 
On the pleadings the Subordinate Judge 
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fixed several issu^p of which the follow¬ 
ing only are material: . 

5. Whether there are Bnastraa prohi¬ 
biting the Defendants from entering and 
worshipping, in the plaint temple 1 

6. Whether there is any custom in the 
place by which the Defendants cannot 
use the plains temple 1 If so, is it valid 
and binding upon them 1 

7. Whether the Defendants have the 
use of the plaint temple equally with 
the other classes who use it 1 And whe¬ 
ther the Defendants belong to a class 
inferior (o the other classes that worship 
there 1 

After recording evidence both oral and 
documentary the Subordinate Judge delh 
vered his judgment on the 20th July 
1899, and on the matters now material 
be came to the following conclusions :—' 
That the Nadars were not a distinct and 
separate community from the Sbanars, 
whose hereditary occupation was the 
cultivation of the pdimyra tree and 
oocoanut palm, and tbs' extraction and 
manufacture of their juice. That per¬ 
sons belonging Is that '^lass were prohi¬ 
bited from entering the plaint fismple by 
the rules of worship therein observed. 
That a custom was proved excluding 
Shar^ars fr6m entering the said temple. 
That the acts of sacrilege alleged to have 
been dons' by the Appellants on the 14th 
May 1897, were not done by them, and 
that the Plaintiff’s case was in this res¬ 
pect false. That the Civil Courts could 
take cognisance of the present suit. 
That In consequence of the entry into 
the ^temple, purification was necessary. 


Dorai," ' 

< « c c r i. 

made declaring that the Defendants and 
other Sbanars' at Kamudi were not ea- 

0 A f 

tiled to enter-tfae^ said temple, restrain¬ 
ing them by perpetual injunction from 

m 

BO doing, and directif^g them to pay the 
sum of Bs, 500 for the expenses of puri¬ 
fying the temple. 'Each party was order¬ 
ed to pay their own costs. 

% 

9 t 

Against the said decree the Appellants 
appealed to the High Court of Judicature 
at Madras. Simultaneously they pre¬ 
ferred another appeal -‘o 'the District 
Court on the same grounds, owing to a 
doubt as to which was the right Court 
to appeal to. (.The latter appeal was 
transferred to it» own file by the High 
Court on the 2nd MaVch 1906. 

f 

Prior to the bearing of the avid appeal 
a compromisj was conpe to between the 
original Plaintiff, the trustee o' the 
temple, and the AppellAnte rectgnising 
the rights <of their caste tq, *70rahip in 
the said temple. On the 2nd May 1901, 
the Appellants applied to the said High 
Court for a decree to be made in accord¬ 
ance therewith. 

Ou the 14th May 1^01, Narayanasaml 
Gurakkal.,applied to be made a Bes* 
pondent in the s^id appeal in order to 
oppose toe said compromise; on^tbq, 29tb 
May 19C1, Ya/lasawmy Thever' made a 
similar application; and on the 18th 
July 1901, Baja Bajedw%:a Dorai, son 
of < the Plaintiff, made an application of 
a similar nature. On the 18tb Septem¬ 
ber 190|, tb^ said High Court ^made an 
order directing that the said three per¬ 
sons should be brought on the record as 
co-plaintiffs’. The following extract from 


and that the Defendants ought to pay the order is material. 

B^ 500 for this purpose. In accordance " In support of the present petitions 
wit^^he above findings, a decree was affidavits have been put In alleging, initr 
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aZiaVtbat.the FlaiotW JoflueDC- which tlie claimB of the Shaaars are 

• * * • • • • 
ed by corrupt motivesi ana b^ false rep^e* viewed by the non^Shanar castes it is 

sentatlpocij to enter* into a* com promise. not easy to*reconolle this volte face with 

“ With regard to these allegations, we bond fidei on ^e part of the Plalntifif. 

may say at onoei ti^t t^ey are made in " But even if personally honest in his 

such terms as.to be (}uitewrorthles8. change of conviction, there is no reason 

“'Apart, however,* from* theee special to suppose that there has been any sigit- 

allegations^ we’ think that a recital of lar change of conviction ^n the part of 

the adtnitted facte of the litigation are those fdt whom the Plaintiff as trustee 

sufficient tp jastif/.us in making the* brought the suit particularly as h 9 .upw 

Petitioners parlies.” himself objects to the cempromlse. Three 

After rccltleg the facte the order pro- “““ b'O'fi'Wee, now come forward 
oeedeaefollowe;-’ P"''™ 

•"Me oomplomiee recites thit Ahe “““ ““J' ‘'“°® ***'““ 

Plalntm on loll and ,/atther enquiry la •»'■>« •"'i » 

eatUfied that, as a matter of fact, the '“'"f P“*“* “>* 

Defendants and their caste people hare erletlog decree. 

evjoyed.the right of’sicess to, and of^ “The first Petitioner is an hereditary 
worshipping in, jihe temple of Ramnad officiating priest of the temple, the second 
Zemdndari^ lacluding the plaint temple is a large landholder of the- locality, 
at XaaiudS id thn «ame m’anner and to t^e third is the son of the Plaintiff. All 
the saoje, extent as the Vellala ChettJ we worshippers In the tenrple, and in- 
and other SudriT sects of the Hiedu com- terested In its being kept free from 
munlty * * **and whereas Plaintiff defilement, and'the Plaintiff’s son claims 
is advised tfud instructed that according * special interest ad being entitled to 
to the Hindu shastras* the people of, aucceed the Plaintiff as hereditary trus- 
Defendants’ caste.Rre entitled to the said tee. The Petitioners ajre clearly all bene- 
right of access and worshiR.with res- fiolarles.who are Interested in the trust. 
poet to *ali Hindu tfimples, and whereas property regarding which, the suit was 
Plaiptifl^ has’asce’rtaloed that ^Ihe senti- filed-’ Sec. 43'?, Civil Procedure Code, 
ments'of the general bddy of the Hindu provides that 'in all suite cbnoprnlng 
community *are in favour’ of the Defend- property vested in a trustee, when the 
antst'oaste people exercising their said contention is ‘between the persons‘bene* 
right of access and norship iu reelect ficlally interested in such property and 
Of. all Hindu tem’ples a third person, the trustee shall repre* 

" The Plaintiff then agrees, to allow sent the persons so interested, and ijb 
the Defendants an(> their caste people stall “O® ordinarily be necessary to make 
the same rights as other Sudra servants them patties to the suit. But the Court 
of the Hindu community Ih the plaint may, if it thinks fit, order them, or any 
temple, and he gives up the damages of them, to be made such parties.' The 
awarded io> Mm. 'Considering the evi- last clause is taken from 15 and 16 
denoe on the record as to the manner in Vic., C. 86, S, 42, Rule 9 and the bene* 
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fiolaries are made parties lu England 
when the trustee fj either wholly uu- 
interested or Is adverse to their Interest 
[Clegg v. Rowland (1), Pupne v. Parker 
(2)]. In the former case Vice-Chancellor 
Malins said 'In all oases where the 
Ccmrt sees trustees are wholly uninterest¬ 
ed in the matter and there are parties 
who are materially Interested ' In the 
qu'wJi^on, it will never make a decree In 
the absence of those parties who are 
alone interested in the contest, but will 
have them brought before the Court In 
order that those who are interested in 
resisting the demand, may resist it at 
the proper time, which is the hearing of 
the cause.’ We think that the principle 
Is applicable to the present case and' 
that we ought not to refuse to' allow 
the Petitlouers to come In as parties in 
order that they may be at liberty to 
show, if they can, that the Court ought 
not to pass a decree in accordance with 
the compromise, which, .as they allege, 
is Injurioas to their Interests, and which 
certainly gives up all that Plaintiff has 
hitherto oontende(| for on their behalf.” 

The making of a decree In accordance 
with the said, oomprorr.ise was also op¬ 
posed by the prlglnal Plaintiff, and on 
the 26th ‘ September 1901 the said High 
Court made an order refusing, to act on 
the tfaid compromise on the ground that 
it was a breach of trust on the part of 
the trustee of the temple, and as such 
unlawful under the provision of sec. 375 
of the Code of Civil Procedure. The 
material portion of the order is as fol¬ 
lows :— 

"It^ has been judicially established 

“ L. R. 8 Eq. 868, 373 (18«6). 

1 Cb. App. 327 (1866). 


DoBA». <■ r ,’ 

before the SdooialnAte Judge, that the 
Defendants ' belong to a' class which 
under custom end ^he* sbastras' a;re pro- 

r 

hlblted from entering .the plaint temple 
and that their having done so caused 
defilement^ which neeessitat^d the purifi- 
oato-y oeramoijles,’ 

" TheJ) finding Is binding on the Plain¬ 
tiff as^well as on the - DefendantJ), and 

I If ' 

be cannot take uppa himself to say ‘ I 

Cn> 

have made further enquiries. I am 
satisfied that the finding,^of .the Court 
is wrong. I shall, therefore, allow the 
Sbanars to enter the temple.’ 

“ To do this would be to ignore and 
alter the fundamental character and usage 
of the temple as ascertained by judicial 
luthorliy. It 1^' not in the ppwer of 
the trustees to do this. This principle 
was laid down by Lord Chaucellor EJdon 
In the case of the 'AUorKty'irentr'al v. 

t ' 

Peanon (3) In these words:—Where 

* t ' 

an Institution exists for >he purpose of 
religious worship, and it cannot be dis¬ 
covered from the. deed deoiiaring the 
trust what forn> or species of religious 
worship was intended,, the Court can 
find no other means of , deciding the ques¬ 
tion than through the medium of an 
enquiry ixto what ^has been‘the usa^e of 
the congregation,. In respect to it; and, 
if the usage turns ,pift upoh enquiry to 
be such as' can be., supporteej, 1 ttjjM it 
to bp the duty of the Court to administer 
the trust in such a manner as best to 
establish the usage considering it as a 
matteir of implied contract b. 9 -w'een the 
members of that congregation. But if, 
on the other hand, it turns out that the 
institution was established for the ex- 

(3) 8 Heridale 363 ; 17-Revised Reports 
101 (1317). 
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0 

press pujpose of iAoh*form of reUglous 

woi^hip, or t£e teiobtng* o'f sivsh parti- 

0 uTar dootrine/as the foundei^has thought 

most? conformable* ta thp priuolples of 
• • * » 
the Christian religion, I do pot appre- 

heud thal It Is Ip the powerr of hudlvl- 
duals, having the piansghment of that 
InstJtutloD, at any* time* to .alter, the 
purpose for which it was founded,, or to 
say te the •reroainiti^ methberg; We 
have changed our opinions and you, who 
assemble in this place for the purpose of 
hearing the/loctrines, and joining In the 
worship, prescribetf by the founder, shall 
no longer enjoy the benefit he intended 
for you unless you conform to the al¬ 
teration which has talten place fin our 
opinions.’ • , 

“ Thepe words, no^ftpubt, were used'” 
with reterence to the regulation of reli- 
gioug trusts Jn ImglanH by the Court* 
of C^poceyy,* but^Ve apprehend that, 
mutatis ^mutandu, the Cc^urt will b^ 
gaided. by the*8ame principles* in this 
country. Where ag Institution exists for 
the* purpose of religious* worship but 
the exact form of worsltip, or the class , 
for whose benefit it was established, can¬ 
not be discovereS ,frcnn the instrument 
creating Ihe trjust, (^or w*here, as in the 
present case therd Is np Such insftrument), 
the Court can find no other means of 
deciding th^se questJiSns* than through 
the qapdiumof an enqvlry into* what has 
been the dsage of thg worshippers.* in 
resjieot thereto, and, jf the usage is a 
lawful one, it is the duty^of the Court 
to support that usage.on the suit, legally 
instituted, of any person.interestied. It 
is not in the power of Individuals having 
the management of the institution to 
Alter the * purpose* for wbioh it was 


foundpdj or to say to the other worship¬ 
pers ' We have ‘changed our opinions, 
and you who resort (o this place for the 
purpose of trorsbipping In the customary 
manner, shall*no longer en^y the benefit 
intended for you ^unless ypu conform to 
the alteration which has taken place in 
our opinions, even to the extent of sab- 
mittlng to the presence of‘other worship¬ 
pers w&o are prohibited *by custom &nd 
the sbastras from entering into* -{be 
temple.’ It is not id the power of any 
trustee to say this to the other worship¬ 
pers in a temple.* On the contrary. It 
is the duty of the trustee to^ maintain 
the customary usage of the institution, 
and if he fails to do so, he is in our 
opinion, guilty of a breach of trust and, 
still more so, if be deliberately attempts 
to effect a vital change of usage and to 
make it binding on the worshippers by 
obtaining a decree of the Court to estab¬ 
lish it. • 

“Tbe Defendants, however, contend 
that as the debree of tbe Subordinate 
Judge in this ^ase, Is under appeal, the 
appeal opens up the whole question as 
to whether, the *Shanai8 are or are not 
prohibited from entering into, and wor¬ 
shipping in, the’temple, sn(} there Is no 
binditig deolsioil as to what tbe usage 
is, and therefore no breach *of trust on 
the 1st Plaintiff’s part making the agree¬ 
ment to admit the SbanaYs to* the 
temple. 

"This contention, it seeQQS to us, rests 
on a fallacy, and is invalid. The appeal,* 
DO doubt, opens up the whole question 
for the decision of the Appellate Court, 
but, pending that decision, the decree 
of the Subordinate Judge does not cease 
to be binding on the parties. Pending 
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that deoision they are just as ^much 
, bound by the decrpe as If there was no 
appeal. In view, then, of the finding of 
the Subordinate Judge that the Shanars 
are prohibited by custom* and, by the 
shastras frotn entering the plaint temple 
we must hold that the proposed com¬ 
promise by the let Plaintiff Involves a 
breach of truso on his part, and is there¬ 
fore not a lawful compromise wiChin the 
gieaulng of sec. 375 of the Code of Civil 
Procedure.” 

The High Court (Benson and Boddam, 
JJ.) delivered judgment on the case on 
the Hth February 1902. 

After setting out the facts and the 
issues In contest between the parties 
the Judges proceed as follows:— 

" A great deal of evidence was taken 
on the latter part of the 7th issue, but 
it Is relevant, if at all, only with refer¬ 
ence to i^he appreciation of the evidence 
on the essential question in issue, which 
is whether the Shanars, as a caste, are 
by custom prohibited from entering the 
plaint temple, or are e,ni,(tled to eqter 
and vtorship in it as other non-Brahmani- 
cal castes do. r , 

"On this question there is „a great 
mass of direct oral evidence on both 
sides. The Plaintiffs examined oif this 
point, no leas than 38 witnesses, of whom 
24 reside in Kamudi or ita- immediate 
neighbourhood; while Defendants exa¬ 
mined 24 witnesses, of whom 17 are 
residents.” 

A 

. Afterdiscussing the Plaintiff’s evidence 
the learned Judges observe as follows:— 

" The evidence of the witnesses we have 
quoted is entitled to belief because it 
is given by men who from their age and 
Ipng acquaintance with the plaint temple, 


Dorai. 

are likely to know, th > oqstom ip regard 
to It, and who n ason of their ofiloial 
and sopial positions, are not likely to 
give false evidence. Most of thei^ are 
Brahmins,^ who belng^ in a position of 
acknowledged superlqrlt^ to both the 
contending paroles, ,are less likely than 
others to be swayed by personal bias or 
self-intqrest. Tne Defendants have call¬ 
ed a qpnsidei'ablp numjier ot wPnesses 
. to contradict the Phintiff’s evidence as 
to custom, and there are some Brahmins 
among them, but it may be, said gener- 

a ii 

ally that the Defenuants’ witnesses are 
men cf much lower stauding and res¬ 
pectability, and are, to a large extent, 
in the pay or under the control of the 

'* I. 

Nadars, or are under,, pecunlr ry obliga- 
jtlons to ^hem, or^aje servants in temples 
under their control. It is a remarkable 
Tact that though there are hundreds of 
respectable and well to-do ,Nadarp 'lying 
in Kamudi, not one of them has gone 
to the witness-box and stateu that he 

It a 

was in the habit of^ entering Into the 
temple or hao attempted to,, prove that 
he ever entere'^ it on any partioulrr 
occasion. Surely If it,was an immemo¬ 
rial right recently interfered with, all 
the chief Shanars would have toen able 
and willing to swear to their acts of 
worship, and as^to bow and when and by 
whom they had inteifered with, 
instead of relying, as they have done, 
on vague general statements by men of 
little or no sts.tus or credibility. There 
can be no doubt that the evidence ad¬ 
duced by the Plaintiffs as to .the custom 
of the plaint temple is far superior- in 
weight- and .credibility to that adduced 
by the Defendants, and is, in fact, suffi¬ 
cient to establish the oonteption of the 
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Plalnjbifis that the J&aifkra aret by oua- 
tom, |)rohll)|ted from Jiitefing *t|je*,plaliit 
temple. That fieln^ our 'conoluslmi on 
the maJq qfleation dJreoCly In isgue, It is 
Buffiolent to refer very briefly to other 
collateral queatlopa \on which evlde*nco 
was adduced, sq far a8<!h^*have, a bear¬ 
ing on the main direot*l88ue.* * * 

‘ “ A great deal *of evidence haa* been 

adduced* with feg»d to the right nf the 
Shanars to eptei* ^iifdu temples, other 
than the plaint’temple whether In other 
parts of the ^adjpra District, or In other 
districts of the Presidency. There is 
some euJdenoe ofl Defendants’ 8ide,*th!|t 
Nadars have been allowed^to enter certain 
Hindu temples In Tanjore and Corrnba- 
tore D^8trict%, and it Chidambar;^m In 

the South Arcot Distrh;\ and also at 
• • • 

Palani In the Madura District, but there 

la an ^overwhelming preponderance of 
evideiycS.on ^tb» Plajhtiff’a rfide against 
the existence of any such right in the 
temples generally* in the Mad&r» Dis¬ 
trict. • 

"A great ftrass of evidence on both 
side’s was adduced with reference to the 
latter part of the 7t]l issue’ as <;o whether 
the Defendants belong to* a clasa‘inferior 
to the other classes tlvrt worship there; 
but, as,already* remarkei,’ this question 

is relevant only in so far'as it leads to 

• • • • * 

an inference ^Ith regard to the alleged 
prohibltj^n agatnsff the Shanars entering 
the plaint temple. The •videuce is, a% 
might be expected, oonflieting, but there 
can be no doubt whatever, as .to its 
general result? • There l3 no sort of proof, 
nothing, we may say, that efen suggests 
a probability, that the Shanafs are, as 
the Defendants contend, descendants from 
the Kshatrlya" or Warrior caste of Hindus, 


or ftocA dbhe Pandiya, Chola or Chera 
race of Kings, and ^0 futile attempt 
of the Shanars to establish the conneo- 
tion has brought well deserved ridicule 
on their preteitslons. Nor h there any 
distinction to be drawn between the 
Nadars and the Shanars. Shanar is the 
general name of the eJste, just as " Vef- 
lala” and “Maravar” designate castes. 
."Nadar” is a mere title, more or less 
lionorlBc, assumed by certain memGers 
or families of the caste, just as Brahmins 
are called Aiyars* Alyangars and Rows. 
All “Nadars” are Shanars by caste, 
unless, indeed, they have abandoned 
caste as many of them have by becoming 
Christians. The Shanars, as a class, 
have, from time immemorial, been devoted 
to the cultivation of the palmyra palm 
and to the collection of its juice and 
the manufacture of liquor from it. * Their 
own local traditions connect them with 
ithe toddy drawers of Ceylon, whence 
the Tiyans, or toddy drawers of the West 

Coast are also supposed to have imml- 

• • 

grated. There are no grounds whatever 
£or regarding them as of Aryan origin. 
Their worship.was « form t)f demonology, 
and their »poslj;lon In general social esti> 
matiou appears to b^ve been* just above 
that of’ Pallas, Pariahs and Chgcklles 
(who are on all hands regarded as tin- 
clean and priJhiblted, from the use oi 
the Hindu tempTes), and below that of 
Vellalas, Maravars and other cultivating 
castes usually classed as Sudras, and 
admittedly free to worship in the Hindu 
temples. In process of time many of 
the Shanars took to cultivation, trade 
and money-lending, and to-day tb^re 
is a numerous and prosperous body of 
Shanars who have no immediate coucern 


120 
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with the immemorial oalllng of jjhf ir caste. 
In many villages they own much of the 
land and monopolise t^ie bulk of the 
trade and wealth. With the increase of 
wealth they have, not unnaturally, sought 
for social recognition and to be treated 
on a footing of equality in religious 
matters. 

" In a few*individual cases in Tanjore 
and other districts away from Madura 
ffee'y appear to have, to some extent, 
succeeded, but the general attempt of the 
caste to force Itself to an equality with 
the better castes in social and religious 
matters, has been fiercely resisted in 
the Southern districts and specially In 
Madura, where serious rioting and loss 
of life have resulted. The general result 
of the oral evidence as to the position 
of the Sbanars in the social scale, as 
above Stated, is abundantly borne out 
by all . the best authorities who have 
written on the subject. Extracts from 
these are given in para. 59 of the Sub- 
ordinate Judge’s judgment. The refer¬ 
ence to the Abbe Dubois' work is incccu- 
rate, but the other extracts are to much), 
the same effect. We refer to a few 
of them. In the official, repert on the 
Census of, 1371 (Ex. L), it is stated: 

' The Shanar people, id whatever district 
they may “be found, are clearly a non- 
Aryan people. In Tinnevelly and Ganara 
they are' chiefly devil-worshippers. In 
Malabar they have hardly any religion at 
all, beyond the worship of some local 
* deities. They are chiefly classed as 
Sivaltes 68-3 per cent., but 24 4 per cent, 
are nominally Vlshnuaites. They have 
their own gurus or priests in the Slvaite 
sects, but Brahmins officiate for the 
Vishnuvaltes’, and again 'it has been as¬ 


certained that uan»» of the Sbanars of 
Tinnevelly retUrnld tbemselyes as Ksha- 
triyac, a position in tne caste system, 
which they have uo claim to.’- ' 

" In ^alerlein’s '! Land of Tamilians ” 
published in 1^75 /E;. M) it is stated : 
'It was, amongst this I'&oe of 

palmyra farmers, the Sbanars, seme of 
whom also cultivate the land, that Chris¬ 
tianity has ceiiebrated her most import¬ 
ant victories in India.' Living at the 
southern extremity of India and posses¬ 
sing only a barren coqntry^ they were 
not much affected either by the Brahmin 
immfgrations or by the Mahomed an away. 
The Brahmins suffered thflra .to drag 
their idol cars, l^ut did not permit them 
to enter the temples# In this way they 
retained their «own Gods and their own 
worship. Their Gods were demhns, with 
an influence for evil only.’. 

"lu Garrett’s “Classfcal DietiSnary 
. of India,’’ 1871, (Ex. K) the Sbanars 
are described as ‘ a low taste very numer¬ 
ous in Tinnevelly, whose hereditary occu¬ 
pation is that of cultivating and climb¬ 
ing the palmyra plam, the juice of which 
they boll intd a coarse sugar. This 
is one of, those 'occupations which are 
restricted by Hindu uoage- to members 
of a particular oaste. The majority of 
the Sbanars Confine tbemselvek to the 
bard and weary Ikbour appointed to their 
race; but a couslderable ^number have 
become cultivators of the soil, as land¬ 
owners or farmers, or are engaged in 
trade. They may in general be described 
as belonging to the highest division of the 
lower classes or the lowest of the middle 
classes; poor, but not paupers; rude 
and unlettered, but by many degrees re¬ 
moved from a savage statp. .. Demonolatry 
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or jlevIl-Worship, l\ t|}*e fnly' term by to •wois^iip In Sivavlte temples, but are 
which th4 religion the ShafiarB .can rather likely, from .their low original 
^e accurately deecrlbech’ ’ ’ * * occupation and aocial estimation, and the 

"In*Sir W. W. Hunt'er’e."Gazetteer demonological character of their worship, 
of India”,(Ex. U),'1867, we read : ^‘Tbe to be eiicluded from such temples. The 
Shanars are a 'low ca3te,. living solely Shanars admittedly have a temple of 
by the cultivation o*f Ae palmyra palm, their own In K^mudl dedicated to 
They claim (perhaps with Justice) to be Subrahmania Badrakall, and there dre 
the original lords of the soil* Christian many other such temples elsewhere. 
Missions have b*een sifeclally suioessful • *< Another matter from which an Infer- 

among therft. .li vll^orshlp Is common, ence as to the custom^of the temple may 
especially among the Shanars. Tlnne- well be drawn is that referred to In the 
velly has *beei5 (,e|8 Influenced by pure 5th Issue which runs as follows :— 
Hinduism than other districts.^ Some "Whether there are sbastras prohibit- 
Brabtulns have even taken up the !/)cal ing the Defendants from entering and 
devil-worship.’ • , ' worshipping in the plaint temple ? 

"In th| Manual tif th8 Tanjore Dls- "The Subordinate Judge has examined 
tplct* (Ex. Q) compiled by the^order of^ this question at length, and his conclu- 
Govern/nent In 1883, w3 r^ad : ‘Shanars, giou jg tha^, according to the Agama 
Fishermen, Oddcrs, Kuravars and Toux- shastras which are received as authorl- 

bard^all held'in about the same degree tatlve by worshippers of Shfva In the 

of *ex8laait>n,*noiMtof them Jielng allowed Madura Distriot, entry Into'a temple, 

to ent3r« the houses of .caste peopls, where the ritual prescribed by these 

tempfes or choultries.’ * shastras la observed, is prohibited to all 

Again Dr, Caldwell in^hls " Dravldlan those whose profession Is the manufac- 
prammar,’’ p. 77, skys: ‘ In Northern twre of Intosicktlng liquor and the climb-. 
India the Sudra Is a low caste man; li> log of pamyra and cocoanut trees.- No 

Southern India,lie ranks,next to the argument‘was*addreAed to us to show 

Brahmiy, and the pl&ce’wWch he occu that this finding is incorrect and we see* 
Dies In the* soofal scale Is Immeasurably 00 reason to think that -It Is so. It 

Mt ^ ^ a sp ^ 

superior, not only t</tnat of the Pariahs might, of course, be thht the local cus- 

and agrioqltural ^slave^ .but also to that tom dififered from the rule laid dcrtrn by 

of the unenslaved Idw castes, such as the the shastras, ^buts In the absence evl- 

fishefnxBQ So'J* cftltlvators of the co- dence, the* inference to wh*lch the shas- 

coanut and the palmyra palms.’ * tras would lead is that Shanars are 

• "These and the 6ther extracts from prohibited, owing to tfheir hereditary 
various yrlters which has beon.filed as oaste occupation, from entering the Slvlle 
evidence In the casei give no support to temples, and we have already seen that 
the pretensions of the Shanars.*, On the this Is also the conclusion to be drawn 

contrary they go a oonslde'rable way to from all the other evidence In the case, 

suggest .that the, Shanars are not likely No doubt many of the Shanars have aban- 
to have a right by Immemorial custom oned that occupation and have won for 



966 


THE CALCUTTA WEEKLY* NOTES f 


(VOL. Xll 

f 


Sankaralinga Nadan V. Raja Rajkswara Dorai'. 


themselves by education, indusjtrj’ and 
frugality, respectable positions as traders 
and merchants and even as vakils and 
clerks ; and it la natural vo feel sym¬ 
pathy for their efforts to* obtain social 

recognition and to rise to what is regard- 

• < 

ed as a higher form of religious worship ; 
but such sympathy wifi not be increased 
by unreasonable and unfounded preteii- 
slons, and in' the effort to rlSe, the 
Sheuars must not Invade the established 
rights of other castes. They have tem¬ 
ples of their own, and .are numerous 
enough and strong enoagh in wealth and 
education, to rise along their own lines, 
and without appropriating the institu¬ 
tions or infringing the rights of others, 
and in so doing they will have the sym¬ 
pathy of all right-minded men, and, if 
necessary, the protection of the Courts. 

“ The only other question is as to the 
remedy to which the Plaintiffs are en¬ 
titled in the'present case. There can be 
no doubt but tbat the Defendants did 
enter the temple notwithstanding the 
protests of the temple, autboi^ities on the 
14th May 1897, and that, as purifleatory 
ceremonies were thereby rendered neces¬ 
sary the Plaintlfifs are entitled to 
damages. We do not thinjc th&t the sum 
of Rs. 500 awarded by the Subordinate 
.Judge is ertcesslve. Plaintiffs are also 
entitled W the declaration and Injunction 
given by the Subordinate'Judge in order 
to prevent a recurrence of the trespass.” 

Against the said decree of the High 
Court, dated the" 14th February 1902, 
the* Appellants appealed to His Majesty 
in Council. 

Mr. DeGruyther for the Appellants 
urged that the Courts in India have 
wrongly held that Nadars as a caste 


I * -f 

are prohlBlted frdm ^htetr|ng thfe ternple 
and that'l^^dars*'ai/d Shanar» are fhe 
same ; that cusfon^ of ^exclusion if proved 
is barred in law 


Sir Robert Finlay,'K. C., <and Mr, 

Kenworthy Btpwh for the Respondents 

were not cdled upon! * 

( * 

Their Lordships said they would advise 
His Majesty to dismiss j;he, appeal and 
'^glve their reasons on s su'opequent date 


Their LoRDsHira’ Judgment was deli¬ 
vered by , ^ 

Lord Roukrtson. —The^ question be- 
tweeii the parties is whether the Appel- 
liuits and the caste.to which they belong 
have legal riglft to ^uter and worship in 
a temple »at Kamudi. * This templJ it. 
tudicated to the •'w'brship of ShiV^, and 
the customary* ceremonies of Hindu 
worship are there carried * on It is 
common ground between . the"' dfsputhu^s 
th^t the Appellants represent a* caste 
called the*'Nadar or ShanaV caste. It is 
alleged by the Respofldents that the 
presence of persona ’ belonging to the 
A/)pellaat8’ caste is repugnant to the 
religious principles of the*.Hindu worship 
of Shiva and,Jo the seKtiments of the 
caste Hindus who worship in-thiA temple, 
and that it is coutrasy to custom ip tWs 
temple. Both Courts in India have" de- 

f ' < 

elded against the Appullants, the judg¬ 
ment of the Subordinate Judge fliscussfag 
the qut^stion in great detail and with much 
research, and the High Court at Madras 
resting their decision upon extremely 
comprehensible and cogent gtoun&s. 

The contyovorsy ‘touches, but does not 
Involve, delicate" and abstruse questions 
of Hindu religious doctrine. In the view 
of their Lordships, it admits .of’decision 
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upoDta much moxe p4,lpa]|3le> i^nd limited 
rangv of facts. • 

First* of ftll, the Appellants, as matter 
of fact,' worship by themsefves in a 
temple of their own. Second, the result 
of the evidence is a complete failure to 
prove any resort by persons of,the Ap¬ 
pellants’ caste to the temple in dispute. 
Those two facts not merely negative the 

1 » 'I • 

case of the AppeUints, that they “ have 
been from tithe diiimemorlal .... 
participating in the pooja and worship 
in the disputed temple, but they make 
easy the Respondents’ further conten¬ 
tion that this separation in worship 
between the 'two classes’- was not acci¬ 
dental or voluntary, but rested on a 
deeper ground. , 

The evklence has been * admirably 
analysed by the HIgn Court, and their 
appreci8<l<iqn *Df ,,the quality .of the evi¬ 
dence, on the one sidfe and on the other, 
concyrrin^ avi it ^doea with that of the 
Subordinate Judge, is entitled to the 
greatest weight. ^ • * 

The argument addressed to their Lord¬ 
ships was directed rather, against the 
soundness of the doctrine aapCrted by 
the Respondents as involving the exclu¬ 
sion of Nadars, nnd it was, endeavoured 
to show lh%'i? there were inponsistencies 
in the Re8pon(>ent8’ treatmteht of the 
Appellants in’other respects. AH this, 
however, *as 4naJtfer of theological argu-. 
ment, is too rationaHstlo; wjiile, on the 
other band, it wanders from the region 
of fact and c«s^om. What the Ttes^oufJ- 
ents hv6 succeeded in proving is that 
by custom the Appellants are noj among 
the people for whose worship this parti¬ 
cular temple exists. . . 

Their Lordships have spoken of “the 


Dobai. 

Responcients,” generally; but it is neces¬ 
sary to note the episode In the proceed¬ 
ings euphemietioally described as “ the 
compromise ” The original _ Plaintiff in 
the suit was the Rajah who was the 
hereditary trustee o'f this temple, which 
was the temple of one qf the villages in 
his zemindarl. After the case had been 
decided liJ his favour by the’Subordinate 
^udge, this person thought fit to profeB» 
that be now saw that he and the judge 
were wrong; and he asked that the 
judgment should be* altered, so as to 
defeat his own action. A very sordid 
motive for this surrender was specifically 
asserted and has not been disproved. 
The Court, on being applied to, very 
^-operly reinforced the cause of the 
worshippers of the temple by joining 
certain new Plaintiffs to the original 
Plaintifi’ (whose confidence in the justice 
of bis suit had by this time conmlesced). 
The principles applicable to the case of 
a trustee who thus betrays his trust by 
surrendering a decree have been wel 

^ I 

stated’and applied by the High Court. 

For these reasons their ^Lordships, on 
the 16th June last, agreed humbly to 
advise His Majesty t^at the appeal ought 
to be dispilssed, and ordered the Appel¬ 
lants to pay the costs of the appeal! 

Solicitor: Mr, Douglas Grant for the 
Appellants. • • 

Solicitors: Messrs. Chapman-Walker £ 
Shepherd for the Respondents. ^ 

J. H. W. A. Appeal dismissed. 
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No. 2^7 OF 1907. 


Brett, J. 
Chitty, J. 

1908. ' 

Heard, 7, 8 and 
9, January. 
Judgment, , 

3, March. 


LaliteSwAR Singh, 
Defendant, Appellant, 


Bhabeswar Singh, 
Plaintiff, and Madhesb- 
war Singh and others, 
remaining Delendants,^ 
Respondents. • 

Durbhanga 7?a)'—Babuana grant—Inci¬ 
dents— Whether impariiMe, and alienable 
without legal necessity—Will by grantee — 
Validity—Partition—Family custom—K mXa.- 
char. 

9 

Property granted as babuana to junior 
members of the family of the Maharaja 
of Dwbhanga is ancestral property if. , 
the hinds of the grantee gowned by the 
ordinary rules of Milakshara law; and' 
the sons of the grantee ran claim the right 
to resitarn alienation by him except in ^ 
cases of legal' necessity, and the right to 
claim pat tition ; the original grantee has 
no power to dispose of'the property by 
Will. 

RaMKSWAR S/NGH V, Jl^ENDAR SiNGH 
(5), Ram Chandra Marwari t», Modesh- 
WAR Singh (5) referrld to. 

The peculiar incidents attaching to the 
Raj, viz., impartihility and succession by 
primogeniture cannot ajpphj to babuana 
property in the absence of proof of parti¬ 
cular custom taking is out of the ordinary 
category of Hindu family property. 

This was an appeal preferred on the 
6th of July 1907, against the decree of 
H.E. Ransom, Esq., District Judge of 

(5) 9 C. W. N. 667 : s. c. I. L. R. 32 
Cal. 683 (1906). 

(8) 10 0. W. N. 978 ! 8. c. I. L. R. 33 
Cal. 1168 (1906).' 


Zlljab Durbhanga, dated the 27th of May 
1907. ., / f ; 

Thedactp of* the case vo fully set* out 
fn the judgment of Cbltty, J.^ r ' 

Messrs.' Jackson and Hill, Bahus Lai 
Mohan IBuss, Buldey Naraii/t Singh for 

the Appellan'!}^ 

* •' * 

•Mr. Garth, Dn Rash- Behari Ghost, 
BabustUmakall Mukerjei, Qolap Chandra 
Satkar, Akshoy,Kumar Bdner jet, Ciakshmi 
Narain Singh an^' Chandrq, Sekhar Pro- 
sad Singh fox the Respondents. 

XJ V 

The Judgment Hf* the Court 'was as 
follows:— » , 

'Chitty, J.—This is an appeal from a 
decree of the'District Judge of Dur- 
bhanga passed in favpur of Che Plaintiff 
and Ordering a^partitlon of the property 
in suit. The Plaintiff, Babu fchabes'war 

4 

Singh, instituted the suit against his • 
brother Babu Laliteswai; Sfugh e.nd his 
five nephe'ffs. His claim was (1) for a 
declaration that the allfged Will^of Babu 
Guneswar Singh (father of Plaintiff and 
Defendant and grandfather,of the 'other 
Defendants) da^ed 17th March 1903 Tas 
invalid and ineffectual against the pro¬ 
perty in 8011., (2). that it be determined 

I i 

that the* property was jolaj and the 
Plaintiff’s share theasln .was one-fourth 
and (3) that t,|ie said property,be parti¬ 
tioned. He* Cuttbei' put forward a claim 
as against Defendant ^6. 1 for an 
account, for a Receiver, • and Hor dis- 
covery. Tha, relationship of the parties 
and their position in the family of the 
Maharaja of Durbhanga ^appears from 
the following genealogical table :— 
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'There Is no'^questloo tbat'th^ parties 
are members of a Hindu family governed, 
save for Any special’ custom, by the 
llltakshara law. The ^property in dis- . 
pate is the Fe'rgui^mah Padri^and any ac¬ 
cretions of it which there iAay.be. This 
Pergnnnah* was granted by a former 
Mahj^ra]^ Rudra Singb fo his slcoud son 
Gunesifar according to'the Icviachar ox 

• 9 * * 

custom ot the DurlJhanga family, as 
babutna, thft fs to say, for the main¬ 
tenance of'himself ancU bis descendants 
in.tbe male line, with the*condition that 
on failure of male heirs in such line the 
property slleuld revert to the Raj. The 
grant appears to have been made before 
any of Ouneswar’s eons wer^ bord. The 
grant was not by $anad, but it is referred 
to in a iana^, datid 7th Pbalgun 1267, 


and g^’anted by the Maharaja Rudra 
Singh in fovour of ,bis eldest son and 
successor Maharaja Maheshwar Singh. 
Guneswar ebjoyed the property during 
bis life-time, end dealt with,it in various 
ways, to which we shall bepafter refer. 

He bad four sons to each of whom he 

• 

appears to have made an allowance. 
Two predeceased him and at bis death 
Defendant No. 1 was the elder of the 
two, then surviving. At the close cf Ids 
life Guneswar was rSmoved to Benares, 
where he was under the care of Defend¬ 
ant No. 1. He is* said to have executed 
on 17th March 1905 a Will of which 

r> 

be appointed Defendant No. 1 executor 
trustee. The efieot of the Will was to 
tie up the whole property, (subject to an 
annual allowance of Rs, 11,000 to each 
of his sons or their respective descend¬ 
ants) for an indefinite period .after the 
testator’s death for the payments of the 
debts incurred by him during his life¬ 
time. The Will furthei* provided for 
the maintenance and up keep of the 
family idols, dedicating as debuUtr cer¬ 
tain specified properties. Finally by the 
Will after the sajilsfaotipn of all the debts 
due to creditors and also the settlement. 
of ail disputes and suits selating to the 

• a 

estate, the residue of the .estate was to 
be partitioned among the four'br^nches 
of the family. The factum of this Will 
was disputed *and Defendant’s applica¬ 
tion for probate was contested. The 
Court of first instance refused probate, 
but that decision was reversed on apr 
peal to this Court. A further appeal to 
His Majesty in Council has been lodged, 
but for the purposes of the present case 

j 

the Will must be regarded as having 
been executed, and as being the last 
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• • 

Will and testament of Babu Gi^eawar 
Singh, The Appejlant in his written 
statemenb contended that the Will was 
valid and operative, that Babu Guneswar 
Singh was competent to execute such a 

Will, and that a custom of executing 

• » 

such Wills prevailed in the Durbhanga 
fapiiiy. He furthef submitted that even 
if the said Will was not valid, in view 
of the nature' of the tenure heltl in the 
said Bergunnah Padri and the incidents 
thereof the same was not liable to parti¬ 
tion, and that neither Plaintiff nor any 
of the Defendants eould claim such 
partition. 

Eleven issues were framed by the 
learned Subordinate Judge before whom 
the suit originally came. They are set 
out im,the judgment now under appeal. 
The point for our determination may 
however l^e stated broadly thus :—Was 
the babuana grant in the hands of Babu 
Guneswar Swgb ancestral or self-acquired 
property ? If the former, his interest 
therein ceased at death, and he could 

make no valid testamentary disposition 

* * • 

'with regard to it. If the latter, he could 
dispose of it as he pleased. 

* • f 

, The Appellant’s Counsel argped on 

0 

the following .lines <(1) there was no 
partition (he sajd) of the .properties,' the 
subject of* the ia^uana grant, from the 
properties of the present Hsj, the in¬ 
ability of a father to allenar..e arose from 
the Interests of bis sons acquired at birth, 
the property in paternal and ancestral 
estate acquired by birth under Mitak- 
sbara law was so connected with the right 
to partition, that it did not exist where 
there was no such right: therefore (be 
argued) there was no proprietary right 
in this estate on the part of the sons. 


(2) *Titat t:he eldeot where bhe Mitak- 
shara lajv prefalte* a/d there Is.a c'uStom 

* t * • ^ * • 

of prlqaogetflture, does n*ot become a c«- 
sharer with his fath*er in the eatate; 
therefore ^to exclude ,the general opera¬ 
tion •of law as J;o a^ estate being alien¬ 
able a cu8tom*tJiat U is inajienable must 
be proved. (3) testator, if he could 
alienate by gift might *do ^t by Will. 
(4) The right tp havo a allow- 

« anoe does not create a* community of 
Interest which would Se‘ a restraint on 
alienation. (5) To present, alienation 
there must be a co o'vAiershlp in the son 
or sons. (6) The burdbn of pvoof is 
upon those who seek to restrain.aliena- 
tion and (7) .wh'er^e there is no right on 
the part of the sons, to parWtlon /here 
• Is no right to th^'evtate. 

The fallacy, of this argument 'appears 
*0 me to lie in^he assumption that the 
peculiar Incidents atWhiifg to fkeitij 
ij-self must necessarily attach ajso to the 
property, granted out of* it as babuana. 
The attribute of Impartibility and the 
custom of succession by priifiogeulture, 
.which undoub'tedl*y obtain with regard to 
the Kaj itself, Inve arisen for a parti¬ 
cular purpose)'namely, .to keep the lUj 
Intact from geheratjou tp generation in 
the direct* male iipe. 'rhieT custonj is 
well recognised, tand has been adbepted 
by the Courts. Ilu^jtfor it, howpver, the 
family would be subject to t^o orcHi'ary 
Mitajtshara law. ;^ow the peculiar inci¬ 
dents of the tetiure of 'the Raj itself dfl 
not, it Is^ conceded, 'apply In their en¬ 
tirety to property granted to th% younger 
members^ of the family who are styled 
Babus. • The grant is one for mainten¬ 
ance and is Irrevocable only so long 
as there are in existence, dliTect male 
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deso^ndaDta of the ^&nfee but bn faifure 
of tfiem it,revert8 toithe'Raj.* It 1b pot 
swbjeot to the rule of fitimogeDlture*; 
bat deecenQs to a]I thq nal^ members 
of the grantee's line aocording to the 
ordinary rules of. luiierltance. The cus¬ 
tom therefore irhich operates In.the case 
of thre Raj Itself canribt beTield'to ajf^ly 
to a babuan^ grant without the^ requisite 
proof wliloh 1^ necessary In 8uch^5a8e8. 
The burden qf jflroof Vould lie upon the 
person seeking to establish the particular 
custom, anil‘to^ake the case out of the 
ordinary category of Hindu family pro¬ 
perty, ttiab is tb say, in this case'uppn 
the Appellanit. 

• • 

A considerable body of bvidence has 
beep adducecl upon the point but# do 
noL consoler it necessarjr to examine it 
in minute dptail, ^ ^ • 

Muflh rellanoe was placed by the Ap- 

A ^ 9 

pellaat’e'CoansIl ot^ihe fact ^hat Maha- 

raj Kumar^lteswar Singh made a Will. 

Babu Nlteswar ISingh was asoifof the 

Maharaja Rudra Sln|ih and had obtained 

Fergunnah Nlsankpur* Xhudha as his 

babuam grant. He left fwo infant sons 

and several daughters. He certainly, on 

Slst July 1883, made a’Wlll* v;l»ereof he 

appointed \h« lat^ Maharaja Sir Raraesh- 

war ^Ingh exbcutor a»J the iftaharaja 

obtained• probate of it. ‘The value of 

the ciroumst/inoes as tofaing to establish 

a custom is ho|?ewr not‘great. By the 

Will the testator 'desired* that provision 

should be made for the marriages of his 

then unmarried daughters, aryd thp guar- 
• •• 
dlanshlp of*his sons,* but beyond that 

the (iroperty was left to* his two sons. 

He did not therefore attempt to‘alter 

the ordinary course of Inheritance. There 

was DO codtest. or Scoaslon for dispute 


regdrdiipg that Will and it may well have 
been accepted as an* expression of the 
testator's wlshesf whic*h left matters very 
much as they would have been had nO 
such Will bdbn made. This solitary 
instance of a purely negative character 
cannot be regarded as proof of the cus¬ 
tom to which Appell&nt desires to es¬ 
tablish. 

, Then there was evidence of gifts by 
•some of the Babus of small portions of» 
land out of their respective Pergunnahs. 

Babu Klrat Sing^h in 1818 appears to 
have made a gift of 41 bighas of land to 
Sri Harlata Ojhain. Nearly 40 years 
later In 1857 ho divided his property 
between his two sons in the proportions 
of 9 annas to 7 annas. There is nothing 
'' to show that the sons or either of them 
raised any objection to this course. It 
was probably a family arrangement. We 
then find some 8 alienations^ by Babu 
I Guneswar Singh himself pf small,plots 
of land in no case exceeding 50 bighas. 

The Plaintiff contended that these had 

• • 

been made witif the express consent of 
•Babu Guneswar Singh’s sons. The bind¬ 
ing of the •leariftd District Judge on 
this point is. not quite clear, but this 
much is certain that they raised no ob¬ 
jection to any of fhese alienations* They 
were made on particular occasions'and 
to particular Vrsona, e.g., to the family 
priests in ceunection with the sradh 
ceremonies of the donor's wife. They 
were such small alienations as the head 
of a family might well make without 
question by his co-sharers. They cannot 
In our opinion be taken as proof of a 
customary power of alienation, wijlch 
could be enforced against the w 11 of 
other members of the fam.ly. There 

121 
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is lastly a considerable body of testi¬ 
mony but It really does not carry the 
matter much further. >The Appellant 
who Is the eldest member of the family 
did not himself venture into the witness- 
box. We are told that this was because 
he had been disbelletied by the Court of 
hrst instance In the probate proceedings. 
That could hardly be an 'excu|e for his 

declining to give evidence in a subse-, 

• 

queht case, if his testimony could further 
his contention, It may therefore be 
assumed that it could not. There is upon 
the record his deposition in the former 
ease, in' which he stated ;—“ Had the 
Will not been executed, so far as I 
know, I would have been the iirta of 
the family. All my father’s properties 
are joint.I have not en¬ 

quired whether the hahunna interest is 
partible or not.” This is certainly an 
admission which In the absence of any 
present explanation by the Appellant 
must be taken against him. On the evi¬ 
dence as a whole I entirely agree with 
the learned District Judge that no faimlly 
custom has been proved, which would, 
authorise an ahenatloa of 4;hi8 property 
by Will. » • 

It -was* argued by Appellant’s Counsel 
that this case was practically concluded 
by’the decision of the Judicial Committee 
of the Privy Council in the* case of Rani 
Sartaj Kuari v. Rani Dtoraj Kuari (1) 
but that case, as also the others cited 
and relied upon by him, dealt with the 
tenure of the impartible Raj Itself. 
They did not touch the question of the 
character of hnhuann property, which as 
I h'vvp pointed out is subject to different 
considerations. The other cases were 


Bahoo Ountth IBatt Singh v. -Maharaia 
MqketvMr SingV (2^ and Sri,Raja'Bao 
Venkala v.'Coiirt of Wards (3). 

U I 

The case cf Muddun Oopdl 'Niakoor 
V, Ram Buhth Pandey (4) is an authority 
for the proposition that landed property 
acquired. by a graadfathep and distribut¬ 
ed among bis' sons does not by such gift 
become their self-acquired property so 
as to enable them to dlspdhe of it to tbs 
prejudice of the gi^tfndsoViB. So here the 
grant of the Pergunnah Padrl to Babu 
Guneswar Singh as babrnna did not 
make it his Belf-acqnfred property. The 
question of the nature 6t babuann grants 
in'the Durbhanf^a family has been before 
this ’Court ’■ecently In two oases and 
those decisions are adverse to the Ap. 
pellant’s contci^tlons. Those oases are 
Ramestonr Singh v. Jibendar Singh (5) 
and Ram Chindra Marwari v. Mudeth- 
war Singh (6). The quesflon ,!a each 
case was as to creditor’s rights^ the con¬ 
tention being that babuf-na property was 
inalienable and so,, not available for the 
satisfaction 6f debts. In the lattsi' case 
the learned J-ndgea say:—"The grant 
was made by the owner cf the Impartible 
Raj Estate to enure for the benefit not 
oniy of Gdbeswar Singh, but of bis 
direct male line.- It was- ancestral pro¬ 
perty in the-^handof the Rajia and did 
not lose Its ‘oharpoter by the transfer.” 
With tHat expression of opinion I entire¬ 
ly agree. It is said that an appeal .is 
pending to <jH1s Majesty in Council 

(2) 8 M. I. A. 164 (1865). 

(3j 3 C. W. N. 415.;.a. 0. L. B. 26 I. 
A, 83 (1899). 

f4) 6 W. R. 71 (1863). 

(6) 9 C. "W. N 668: s. 0. I. L. R. 32 
Cal. 683 (1905). 

(0) 10 C, W,,N. 978 : B. 0. I. L, R. 31 
Cal. 1168 (1906).“ 


(1) L. R. 16 I. A. 51 (1888;. 
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aga{p8t that d^oisioB, b«b yiRb’canhob 

affeob ,the deoiaioa* ia* the present case. 
If, as 1 ihiok, this property in the hands 
of Gunes^ar Singh was anceStral .pro¬ 
perty, bis sons ’acquired tui interest in 
it at their bhrth. de 4iad n5 interest 
in it* of which l^e could dispose by Will, 

’ and the proper^ is [now subject to the 

ordinary incident of andestral property 

• • 

namely partklo^ between the present 
owners. The Appellant’s contentions are 
somewhat iacon^stpyt, for he is con¬ 
strained to admit (having regard tp the 
provisiofis of the Will Itself) that theTe 
must ultimately be a partition apioog 
the descendants of •Babu Guneswar 
Singh. • I am of aplnion ^hat the horned 
District ^dge’s decision* is, correct and 
that PlaintIJf is (yititlec^ td an Imme- 
’ diate (partition’as well as to the other 
relief# wh*iob*he*olalfSs. 

The appeal is accordingly* dismissed 
witB costs. * * 

.Bb^tt, J.—I agree entirely with the 
conclusions arrived at by my learned 
brother fh his judgment, and with his 
reasons and I hold that the appeal must 
be dismisBisd with costs. 1 only desire 
to add a few BuppTenienlary remaijts. 

The iine»of argument wi^ich has been 
taken by the * learned ^Coutrsel for the 
Appellant has been that property* which 
forms Cb*e .sublet of a babuana gVant* 
is not the property of tfiejoint family, 
that ’it is alienable at the will of the 
grantee, aad^that the incidents ‘wbltih 
attach to the ^aj must be held to apply 
to the property which forms tl^e subject 
of the babuana grant to the extent that 
as in the case of thg !^aj the junior 
members of the' family have no right 
to claim partition or ^to retain alien- 
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atlon because they «have no rights of 
ownership so^in the case of a babuana 
grant the junl<jr members of.the grantee’s 
family have no such rights. 

In other words his arguments amounts 
to this that under a Mbuana grant thw 
property passes to the original grantee 
absolutely and he has the rfght to alie'n- 
Jite the whole or any part of it subjeol 
to DO restraint from th# junior members 
of his branch of «the family who too have 
no right to claim partition: and from 
this it follows that the grantee^ has full 
power to dispose of the property by Will. 

’ The argument cannot in my opinion 
be sustained either in principle or by 
authority. • 

A babuana grant is made to a junior 
.member of the family and to bJs des¬ 
cendants in the male line for their main- 
tenauce, and if the line of .<orgument 
*of the learned Counsel werer followed to 
its logical conclusion the result would be 
that the object Jor whfich the grants are 
made might be defeated by the first 
grantee who could dispose of the whole 
of the properfy at* once and so defeat 
the right, of all bif^ descendjmts in the 
male llqe. 

The argument of the learndd Counsel 
that the whoje or any part of the pro¬ 
perty covered by <he grant is alienafile 
by the first grantee is based on the 
contention that the property passes to 
him as an absolute gift and by such 
transfer ceases to be ancestral and be¬ 
comes the seif-acquired property of the 
grantee only. In my opinion the con¬ 
tention is not sound in principle. Ad¬ 
mittedly the property which forms the 
subject of a babuana grant is ancestral 
in the hands of the grantor, and apply- 
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log the principle '^ald down in the ease 
of Muddun Oopal Thakoor v. Ram £>v,k$h 
Pandty (4) the property would not lose 
Ita original character by reason of the 
grant nor fn the {Present case would it 
lose it under the terms of the grant. 
The grant is made for the maiutenance 
0 * the grantee, as a junior tn.imber of 
*^he, family, and his descendants in the 
'male line subject to the restriction that 
on failure of male descfijudants it reverts 
to the Kaj. 

Now the right of the junior members 
of the family in the case of a Kaj like 
the Durbhanga Kaj to babuana grants ' 
for maintenance undoubtedly arises out 
of the fact that they are members o.f 
the joint family who, were it not for the 
special customs prevailing in the case, 
of the Raj, would have the same rights 
as meiiiilpers of a joint Hindu family 
governed by the Mitakshara law ordl-* 
narily have under that law and those 
rights include a right to a share in the 
ancestral family propetty. In txinse- 
quence of the incidents of prlmogenitupj 
and impartlbiUty whith by immemorial 
custom attaches to the' Kaj they lose 
their-right to enjoy a share of the family 
property, but as a compensation for that 
I'o^s they are entitled to receive from 
the Kaja certain portion's of the landed 
property of the Kaj as babuana grants 
for the maintenance of themselves and 
their descendants in the male line. The 
grant is nob of a portion of landed 
property to pay off a certain fixed sum 
of money which the grantee is entitled 
tck claim on account of his maintenance 
from the Kaja, but it Is a grant for the 
^Intenanoe of the grantee and his male 

(4) G W. R. 71 (1863). 


descendants sr* loilg as theiw are any. 
The fact that the Kaja continues to be 
registered as' proprietor in the'* UflSolal 
Registeri>; on which ihe learned Counsel 
relies for othet' pui^oses, certainly sup¬ 
ports the view that the property does 
not lose its original and ancestral cbarao* 
ter by reason of the grant or become 
the self-acquired propepty of the grantee 
alone. It is admitted,that on the death 
of the original grantee the property 
passes to his helr^ as ^"ice'stral property 
with all the Incidents attaching to such 
property under the Mitakshara Ifw. The 
grant is made, under the huVachar or 
family custbm ft'r the maintenance of 
male, c.embers of a Branch of the family 
so long as there may be any, and nob 
merely for^ the maiiitenance of the indi¬ 
vidual in whose name in the first irstance 

* v 

the grant is made., There is* iu my 
opinion no reason which can, ia principle 
be supported for holulug that the'’pro- 
perty which is the subject of the grant 
ceases to bo ancefstral only'for the period 

A ^ 

that the first grantee lives so as to enable 
him to defeat the', whole object of the 
grant. • . ' 

' fi 

Not can the argument be supported 

* ( 

by authority. In the case of, Baboo 
Gunesh Dutt'Smgh v, Mahardja Mokes- 
war Singh (2)*’•‘their Lordships of the 
Privy Council do not'la^ down,, as the 
learned Couniel suggests, that the inci¬ 
dents which'attach to the Kaj must be 
held to attach to the grant because they 
hold that “ the property is^never separat* 
ed from the'eemindarl at all,” in fact that 
opinion Is expressed to distinguish babu¬ 
ana grants from absolute grants. The 
learned Counsel admits that the right of 

(2) 6 M. 1. A. m (see p. 197) (18^5). 
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primogenjturo ‘ and' ^ it&paftDbllltjr which 

ate Incidents 'of the Haj dtself cannot 
% * • 
apply, to* babuam g^antf, and It la not 

clear on what bp bases his* contention 

that bec'ause ^h^ right of allenaHon is 

not restrict^ in tj^e c^e of the holder 

of *the Raj, therefore* the hplder, of a 

babuana grant “has the same unrestricted 

right* * j • , 

The grant Ifl the'oase of Rajah Nv,rting% 

Dib V, Roy Koylat Nath, (7), on which 

the learned Counsel relies, was not a 

babuana grant a*t all. It was a grant of 

landeM property made in discharge of a 

decree obtained for a specific sum of 

money as mainten^ce. .That base has 

yierefore*no application to the present. 

’ Norjdo the cases ot Rani Sartaj Kuc^i 
V. Rani‘DtoraX Kuari (1) and of Sri 
Ra^a Ncfp Venkata v. Court of War^t 
arfd ‘yerikath I^xmara Mahipati Surya 
Rao (3^ assist bis argument. Tbpy 
simply lay do^n what are tbi incidents 
w^ich attach to» the Raj Itself, which 
^ In this case are not dfsputed. 

In the’ pase of Aametwar Singh ■% 
Jibendar Singh.\5), lb is pot laid down 
as theJearned Gduns^l |uggcst8 that the 
original grantep of* a baduana grant has 
tlfe i+ght to alienSto the whole or any 
part of ihe p 5 pperty, .covered by the 
grant dhbjeot to *no restraint by other 
pe'rsoas (pterested in the grant,, but that 
the tight .to ^llepate may be exercised 
’for sufficient and good cause. And in 

the ease of Ram Chandra Marteari ▼. 

* • ♦ 

* U) L. R. 16,1. A..61 (1888J. 

(3) 3 0. W. N, : 8. fl. L. K. 29 
L A. 82(1809). 

(6) 9 C. W. N. 667 : s. c, I. L. R. 82 
’ • Cal. ^8 (1906). 

(7) 0 M. I. A. 66 (1862). 


Mudeihjoar Singh (6), It has been laid 

down that a babua^ grant of ancestral 

property by the owner of an impartible 

estate to enure for the benefit not only 

of a junior member of the family but 

of his male descendants In the dlreot 

line does not lost? its ancestral character 

by the grant. It does not become self- 

acquired property in tbp hands of the 

grantee or bis direct male descendants. 

* 

The latter case is direct authority agalust 
the contention of the learned Counsel 
and though we bMe been informed that 
the case is under appeal to the Privy 
Council I see no reason to dissfenb from it. 
In fact I am in agreement with the view 
taken by the learned Judges in that 
case. 

No authorities have been quoted to 
support the contention that the property 
covered by a babuana grant becomes self- 
acquired only so long as^ it is in the 
hands of the original grpntee and in my 
opinion the contention is unsound. 

It follows, then tjiat the property being 
Ancestral tbp other members of tbs 
family have the rights in it which they 
can claim undbr the 'Mltakshara law that 
is the’' right to restrain alienation excejib 
in, cases of legal necessity and the right 
to claim partition) ahd the original ^ 
grantee has no power to dispoM of the 
property \)y .WiH. 

The Plaintifis are therefore entitled to 
the reliefs claimed and the appeal must 
be dismissed with costs.* 

N. G. Appaal dimittail 

(6) 10 C. W. N. 978 : 8. 0 I. L.| R 33 
Cal. 1163 (1906). 
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[CIVIL APPELLATE JURISDICTION.] 


I 

Appeal from Original DeoreA 
No. 224 OF 1905. 


Mitra, J. 
Cabpersz, J. 


1908. 


(* 

Bhabeshwar Singh and 
others, Appellants, 


Heard, 

3, March. 
Judgment, 

12, March.J 


. V. 

1\ai Babd Ganqa 
Pebbhao Singh 
Bahadur, Bespopdent. 


Durbhanga Raj —Babuana gi'ant — Mort¬ 
gage by grantee—Legal necessity — Alienabi¬ 
lity—Aricestrai froperty. 


Property granted as babuana to junior 
itsembtrs of the family by the Maharaja 
of Durbhanga is ancestral property and 
^4 governed by the ordinary rules of 
Mit&hshara law to which the Raj itself 
ufould be subject but for the pecuiiar cus¬ 
tom necessary for tit continuance as aRaj. 

Such property is alienable for legal 
necessity. 

Laliteswar Singh v. Bhabbswar Singh 
(3), Ram Chandra Marwari v, Mddhes- 
WAB Singh (2) followed. 

I 

• This waa an appeal preferred on the 7th 
of Jude 1905, against the decree of Babu 

* k » 

Nalinl Nath Mitra, Subordinate Judge of 
Zillah Tlrhoot, dated the.20tli of March 
1906. ‘ \ 

The factb of > the case will appear from 
the Judgment. 

f 

Babdi Dwarka Nath Chuikerfiutty and 
Akhoy Kumar Banerjee for the Appel¬ 
lants. 

The Advocate-General {Mr. P, O’Kinea- 
ly), Babui Umakali Mukerjee and Shorosi 
Ohurn Ui^a for the Respondent. 


(Y; 10 0. W. N. Df8: s. o. 1. L. B. 83 
Cal. 1158 (1900). 

(8) 12 0. W. B. 958 (1908). 


TberJDDGHENi OF< XHB CoDBX was aB 
follows:—‘ ' 

This Is at), appeal ib a suit to*eDforo& a 
mortgage bond, datod the 27th .February 
1891, against'the descendants of the 
mortgagor,'Maharaja Babu Kumar Qunesh- 
war Singh, who was 6ne of the younger 
sons of Maharaja* Rudra Singh of I)ur- 
bhanga. In aoocrdanoe with the hda- 
char or 'family custom, the .Esfj deyoWed 
upon, add waa gra\ited b/the Maharaja 
to his eldest son MoLecbw’ar Singh, 
afterwards Maharaja Moheshwar Singh, 
and a Pargana was grentdd t'o each of 
the younger sons Including,Babu Gupesh- 
war Singh who obtained Pargana Padrl. 
The bopd in suit deals with certain 
mebals, comprised Vn Pargana Padrl, 
which were hypothecated thereby, and th4 
able point for determination is whether 
t^e mortgagee'is ..legally entitled to en¬ 
force his security against property which 
has now descended to' the Delendants. 
The Subordlutlle Judge has gfiren the, 
Plaintiff a' decree, and the Defendants 
have preferred this appeal. 

The grant of Pargana Padrl to Babu ' 
G’uneshwar Singh , by Mahacaja Rudra 
Singh of Durbhanga. was'what is known 
as a babuana grant, that Is a gratut for 
maintenance,of a Babu or younger son of 
the Maharaja. It admits of no doubt, 
and it la ooncedo^, fhab Pargana Padrl 
like other babuana ^roperties^ was held 
by the gvantee and after his'death by 
bis m'ale descendants, and that It will 
ultimately, on failure *of the grantee’s 
descendants'in fhe male line, reyerrt to 

I. e 

the Durbhanga Raj. This waa pointed 
out in th,e case of Ramesmr Singh ▼. 
Jibendar Singh (1) where it was held 

(1) 9 C. W. N.‘507': s. o., I.-L. B. 82 
Cal. 083 (1905). 
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bai^na property bCall^Dable. « TSe *Far* 
gaiA alleijated In th^t was. Pargana 
Ja6di, but In *Bam O^andrd ifar,wari v. 
MudMhvmt Singh ^2)/tbe,learDed Judges 
OODsidered tbe case of Pargana PadrI, 
which la*the groperty,now Insult, and 
observed—"{lere t^je grrfnt was made 
by .the owner of the* ImpaRtible, Raj 

estate to enure’for the benefit itot only 

% 

of Gunesbwa; f^Jngh but of hia, direct 

% * -a 

male line. It> wao^ancestral property,^ 
in tbe hands of ^ibe Raj, and did not lose 
Its character by tbe transfer.” This, also, 
was the view addpted by two of the 
Judg()s of this Court (Brett and Chitty, 
JJ.), in Lfilittsviar Singh V. Bhaheiwar 
Singh (3), wherein judgment nas deli¬ 
vered on the 3rd JIdarch 1908, and it was 
said:—“The property' being aboestra^ 
the otiler members of tbb family have 
tbe rights in it’whiob they can claim 

t * 

undor.thd MJtakshara law, that is, the 
right to restraid alienatidn except in 
oases^of legal,necessity, and the right 
to claim partition,” These observations 
were made, in respect of the same Par¬ 
gana (Padri) with whhh we are now con¬ 
cerned, and^ pat^titiooo was enforced at 
the instance of one of tha younger sons 
of BibifOpneshwar Singh against another 
son and five-grandsons,cf Babu Guneshwar 
Slngh/> 

Now, Jhe bonci, .dat^* the 27th Feb¬ 
ruary 1891? recites that the mortgagor, 
Babu Guneshwar Singh, had bor»;owed 
from time to* time lajgtf sums of money 

from the Plaintiff’s firm, and that be bad 

* * • 

spent tbd* eame—“ in meeting the valid 
neoessitles of the joint undivided family, 

(2) 10 Q. W. N. 978: % 0.1.*L. R. 83 
Cal. 1168 (19001. 

(») 0. W.-N. 968 (1908), 


and the joint undivided family, of which 
I am the manager and karta, was bene¬ 
fited thereby.” In«mortgaging certain 
mehaUof Pargana Padr) Babu Gunesh¬ 
war Singh covenanted that “ when the 
said mortgaged hypothecated properties 
devolve after my death on, and be taken 
possession of by, ciy sons and heirs, tbe 
said Mahajan (money-lender) shall release 
from i:nortgage liability- the share of 
such of my sons and heirs as may pay, in 
accordance with the conditions laid dow’n 
above, tbe proportionate share of debts 
principal and in'-erest due from him: 
but tbe shares In the properties of the 
other sons and heirs shall remain mort¬ 
gaged and hypothecated for the remain¬ 
ing debt left unpaid.” The Subordinate 
Judge has found, and his finding has 
not been impugned, that the loan was 
incurred for antecedent debts and family 
necessities, and not for any Immoral 
purposes, and that Babu Gu^sbwar Singh 
was not even extravagant. The 9videD0e 
leaves no doijibt that this finding is 
correct. , 

But it has been urged that the terms 

» 

of the rajgi sanarl, dated the 7th Falgun 
1267 F. S.’(1850), conferred upon Babu 
Guneshwar *Singb a mere life Interest in 
the usufruct, .and no Interest in the 
corpus, of tbe Pargana, grantAl by way 
of maintenance, or power to alienate the 
same. The vxirds used, however,-' are— 
“tbe profits of tbe tract of Pargana 
Padri together with tbe customary pro¬ 
prietary dues.” These words certainly 
import an absolute estate, but they do 
not negative, the other incidents attach¬ 
ing to a grant of baduana; that is to 
say, tbe grant was of certain property 
wbtoh remained part of the Raj thoogb 
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It was diverted for a particular purpose 
and oontinued subject to the rules of the 
Mitakshara law, foy so long as it was 
enjoyed by the grantee and his male 
descendants. It is impossible to conceive 
of a grant of successive life estates, with 
a reversion to the Raj between each and 
every devolution, and* yet this must be 
the only logical result of the Defendant's 
conJbention tha<; Babu Guneshwat Singh 
had no power of alienation, but bad a 
tAere life interest in the profits. 

Although the original, grant of Par- 
gana Padrl is not forthcoming, the r ijgi 
$anad, already mentioned, coupled with 
the other ‘ evidence In the case, proves 
that the grant was to a younger son 
and his issue in the male line, and that 
the property would revert to the Raj 
upon failure of male descendants, of the 
grantee. Such a tenure or Interest was 
resumable only upon the contingency 
specified fn^ the grant. See Maharaj 
Kumar. Jagat .Mohan Nath Shah v. 
Brinda Saha (4), and, njeanwhile, that 
Interest is not Inalienable. The doou- 
•ments in favour of alienablirty are over¬ 
whelming ; they are set forth in the 
judgment of the bourt belonf. In this 
state of the evidence,^ we’are* unable 
(4) 1 0. L. J. 557 (661)(1905). . 


to aocfept , the vs^ue^f tatementy of some 
of the .witnesses,* (jn the side of *tbe 
Defendants, «tha'% 5aiuana* grants are nofi 
transferable by, the* gi^ntee or*anjl sub- 
sequent holder of the same. The case 
of Bani kartaj Kuari v. RaM Dtoraj 
Kuari (5) dealt wi^ an impartible Raj, 

4 ^ * 

and , not, with a derivative or limited 
interest, carved 'out of such a Raj, but 
we may regard it as an Aulhorbty for 

^ the proposition (see . paga 65) that when 

« • 

part of a Raj is granted'devoid of the 
peculiar customs of tbat^ Raj the part 
so granted retains, ndVerttielesB, the ordi¬ 
nary a-ttributes of the Mitakshara law 
to which the Raj Itself would,be subject 
but foa the peou*ilar customs necessary 

for its continuance as ^ Raj. * 

• • 
a We fiave shoiyh* that Pargang. Pac^rl 

was all along qn ancestral property, that 

t * 

the mortgage bcihd in suit*was execjited 
or legal necessities 'pnd «aoti^ fos^^ny 
jmmoral purposes, and that the alien¬ 
ation by.Bibu Guneshwa^SIngh was ndt 
n excess of his poweys as karta. The 
mortgage, theflrefare, can b* enforced 
^against the mortgaged villages. 

The appeaHs dfsmisst^ with costs. 

N. G. ippeal dUn^issed. 

(5).L. R. I&i/a. W*(19e8). 
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CmtintI, 

SOTB 

EditoriaiWoim— • Ptnal(!ode,i. ItS-CgHtra- 

Artiglis— • dietary itotenunti in crou- 

Sir liobort IlaoipiRl dcniiil , ManiinatMn— 

Criminal Cases o{ 1907 cczixIvJ txplaniHim coxzxai 

Rtvisns .. ..coxxv • (Oim AmLLATi.) , 

NOTBB OF OABBB. * . ( 

Caleutt. High CQurt. 

suit far—PmnMtni Unurt 


(Chimikal Bivisiovai,.! 
L.ini MIrja », The Emperor §' 


—Praumption., 


ccixxvl 


REPORTS {Bit Index.) 


Judges and the {eadera of the Bar a good holiday 
after their arduoug work all through the summer. 
Only we venture to suggest that if the long vaoatfon 
oommence'd about th^ middle of September and 
terminated about the middle of November or even a 
little later, as formerly, it would suit the oonvenl- 
ence of all concerned in the law Courts and the 
vacation would in that case also correspond with 
the slack season in every business. 


The following constitution of Benches and dislrlbu- 
tlon of business amongst them will take e^eot frSm 
date• • 

Pbesidency .Gbou^ and ^RivT Council Depabt- 
MBNT. —Mr.’Justice Ramplnl aniJAIr. JustTofe Doss^ 
RajshahIe an| Bubdwan Gr8dbs.— Mr. Justice 
Holmwood and Mr. Justice Sharfuddlo. 

PatSa Gru^p.— Mr. Justice Coie and Mr. Justice 


Bell. 


Criminal IIds'inksS.— Mr.*’Justice Brett and Mr. 


Justice Ryves. •, • • 

Original* Side.—M r. dustice Stephen, Mr. Justice 
Woodroffe and Mr, Justice F{ptcher will sit singly. 


The Lopo Vacation of the C^cdita High Court 
commences after Court on the 27th of August and 
terminates on the 9tfi of* November next. The 
Civil Courts will however clo^e cm the 25th of 
September, i.e., si month alter, aad fe-open on the 
27th of October. Such* an dnterval between the 
suspension of,business in the Ajipellate*,Court and 
that in the Courts subordinate io it causes no In¬ 
considerable amount «f inoinv^ieDce to suitors in 
both Courts. If the long vacation oomiQenced about 
the middle of, SeptentbeP, many litigants anxious to 
get legal relief woifld not bav^ to wait for,*many 
months to come. Further* this riacation, long as it 
appears, is not available to the n&igorlty of the people 
connected with the legal profession* It,Is only the 
Hon’ble Judges and, some of the more prraperous 
members of tthe Bar who can fully,avail of it. The 
solicitors and the members (Of the junior Bar who 
have to depend on them have to Stick* to their 
offices till the general holidays begin. Most of the 
vakils of the High. Court have, also to follow suit. 
Lawyer's offices oaono^i 'very well be closed so long 
as business both in the city and the country goes on 
as usual. We do not certainly grudge the Hon’ble 


It is rumoured that Mb. Justice Woodrofpe 
who is going home on furlough may not return to 
his work at the end of his leave. We hope the 
rumour is not true; it will be a great loss to the 
High Court. Mr. Justice Woodroffe has, ia the 
short time he has been on the Bench, earned the 
esteem of everyone connected with it and of the 
general public. For patient hearing, courtesy, a 
conscientious desire to discharge his duties, thorough 
independence of character, and legal learning, there is 
now hardly any Judge ^ the Indian Bench who 
enjoys a better reputatkin. The profession aad the 
public earnestly hope that Mr. Justice Woodroffe 
will not mak^ np his mind to retire so early in life 
but return* Jo thS sphere of work where judges of 
’his sterling’ qualities are badly needed. * He may not 
have any wants in life but s’ call to duty, even 
when voluntasily undertaken, is certainly as potent 
a factor in determining one’s life work as any worldly 
oonsideratrons., 

SIR ROBERT ItAMPINI *• 

It has Jieen announced that the Hon’ble Sir Robert 
Ramplni, tl^e senior Puisne Ju^ge of the Calcutta 
High Court now officiating is the Chief Justice, will 
retire from the Bench after the long vacation. As 
he will not return to India after the long vacation 
W6 bid him a hearty farewell and our good wishes 
follow him in his retirement. Mr. Jutftice Rampinl’s 
career both in the land of his birth and in the land 
of his labou/s has been a distinguished one. He 
was a brilliant student both at school and at the 
University of Edinburgh. At Jihe Civil Service ex¬ 
amination ‘he came out first in hie year, In the 
course of active service in Bengal, he obtained high 
profioienoy oertifioatee In all the vernacular dialects 
of Bengal, Behar and Orina. His official experience 
was equally varied. During his offioilQ career he 
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Baw service as a Magistrafe, as a Famine Relief 
Officer, as a school lospretor, as a District and Ses¬ 
sions Judge, and as a Legal Remembrancer the 
(Jovernraent of Bengal, While serving in IKb last 
capacity, b* got called to the Bar. 

In 1888 he was for the first time appointed to 
officiate as a Judge of the Calcutta High Court. 
Since then he ofifiolated several times till he was 
confirmed in 1893. Hie long standing'and* experi¬ 
ence on the Bench has btought qn him the honour 
of acting as the Chief Justice and it is only appro¬ 
priate that while still serving in this capacity the 
further honour of a knighthood has been confer¬ 
red on him. As a Judge lie is remarkably quick 
.and intelligent and is regarded as one of the ablest 
Judges of the High Court. He, no doubt, at times, 
used to take strong views of matters but no one 
can say that he was not quite impartial in his treat¬ 
ment of counsel or causes that carte up before 
him ; and even in his idlosyncraciea there was never 
any suspicion of any personal or racial bias. In pri¬ 
vate life ho was always wery polite and genial. 

As a legal author he has attained consider¬ 
able distinction in India. His commentary on the 
Bengal Tenancy Act is the standard work on the 
subject. He has also followed up the work of some 
of his predecessors in office and brought up to date 
O'Kinealy’s Code of Civil Procedure and Field’s Law 
of Evidence. It is not commonly known that Sir 
Robert Rampini also evinced considerable interest 
in the furtherance of. Indian Art and historical 
research in Bengal >», 

A Judge rarely gets a chance of figuring as a 
public man. But during Mr. Justice Rampini’s 
tenure of office as an Additional MembSr of the Vice¬ 
roy’s Council he did not mince “matters but boldly 
pointed out why the Civil Servants of today made' 
such poor judicial.officers and urged upon the Govern¬ 
ment to remedy the present state of tVings, Let us 
hope that even in his retirement Sir Robert Rampini 
will exert himself for improvement in the jtidicral ser¬ 
vice in India and for the strengthening of the High 
Court. 

CRIMINAL CASES OF 1907. , 

{Continved from p. ccxxoi.) 

BRiBKnY.—Seo. 163 requires proof (i) that an 
official has received an illegal gratification “as a 
motive or reward " for official conduct, i.«, on the 
understanding that the bribe is given in consideration 
of some official act or conduct, though such under¬ 
standing need not be proved by explicit evidence of 
any precise agreement, but may be inferred from 
circumstances; (ii) i hat the official conduct must be 
/u's own, so that ohipining a bribe as a motive or 
reward for another’s cnnduot is not within the section, 
though it may be an abeimont of sec. 161 or oheat- 
lug; (ill) that the ^aiificatlon was for himself or 
another, though ^ latter was not an official 
(£mpoor V. JShagmndai, 31 Bom. 335). 


FansB itti’ORMiTiON.—The question whether seo. 
182 or sec. 211 applies to false Informations given 
to the police, wlth^ v^w .to Institute criminal pro¬ 
ceedings, has' been dealt wdth at great length by the 
Author in bis Article '.n 11 C,, W. AT. cixiii, clxiv, In 
wh'ch it was contended ttat the view In Emperor 
V. Saroda, 32 Cel. li)0,'and Gatiy. I’mpetor, 4 C. L. 
J. 88, were unsound. The ruling in Emperor v. Bam- 
ch'indra, 31-Bom. 204, supports the Author’s opinion. 

Fal.se evidence; — [Fabrication of false evidence]. 
Under see. 193, I. C., it is necessary to show an 
intention that the' fabrication should appear in an 
evidence in a judicial proceeding. The causing of 
a false marriage entry in a register, when there is no 
such into;it, is not an oile.ioe (J/flAal/ied v. Emperor, 
,11 C. W. N. 9lf ; see also the cases In 1 Ini. Jur. 
0. S. 105; 5 Bom. F. G.^B, 6b ; 5 Mad. 11. C. R. 
SIS : IS Bom. H. C. B, 1), though the materiality 
of the evidence is not n''ce&.tary on a charge of 
giving false evidence (V'Mad. II. C. R, S8; 16 IF. B. 
Cr, 37: fi IF. R. Cr. 84, and Beg. v. Damodar, 5 
Bom. H. C. R, 68), A very curious case, that of 
juggling with witnesses, is reported lii Empetor v. 
Cheda, 29 All, 351.' 

Opportunity to prSve charof;, —Opportunity must 
be given, .to a person to prove his ci^arge before 
iiKt.ituting a prose-uVion against him under sec 211 
{Emperor v. Tida, 29 All. 687). 'This was decided 
liy the Calcutta High Court in Queen Empress v. 
Sham, 14 Cal. 707 and disoiisoed jn S3 Gal. 1. 

Escape from "lawful cosibov.—Tht custody of a 
chowkidar to whom a person illegally arrested is 
made over is not “ lawful custody ’’ (Emperor v. Debi, 
29 All 377 ; King-Emperor v. Johri, 23 Ail. 266), but 
is lawful when the ori.,lnal arrest is legal (Emperor 
V. Pti'sidhan, 2? All. 575; Queen-Empress v. Potadu, 
11 Mad. 480). c . 

Uttering false coin.— A gold mohur of Shahjahan 
is not " com " within sbo. 230, I. P. C. (Emperor v. 
Khmhali, 29 All. HI : see also Beq v. Bapu, 11 Bora. 
H. C R. 172), bi.t gold mohnrs ..re “coins" when 
they have a current tl/oug,h not a fixed value as such 
(Quern V. Kunf, 5 N. W. P. 187). As to what con¬ 
stitutes “ Queen’s c. in,” see Emperor v. Eeni, 28 
All. 03. • « 

PuuLic NUISANCE.— To Constitute a nuisance under 
seo. 268 it Is not necessary chat it should produce 
smellt injurious to health, but it is siifficieut If it is 
offensive to the senses (Berckfdd v. Emperor, 34 Cal. 
73). See also the Eugllsh case of Rex v. Neil, 2 C. 
and P. 485, 

CoLPABLE HOMicmn,—When two persons were 
found, immediately after a shot was .ited, at the 
scene, each with a gun, and it was not proved who 
fired the fatal shot or that they acted in concert, it 
was held that neither was guilty of murder (Nibarail 
V. King-Emperor, 11 C. W. N. 1085, following King 
V, Richardson, 1 Leach Cr. C. 431), but where three 
persons assaulted another with lathis, and one struck 
the fatal blow, and It was not known who did so, 
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the ofifence was htld ,to be grievous hurl: and aoti 
ouipable homioi^S ahiountlng tQ ipurder (Em^trgr v. 
Bhola, 29 All. 282 : if* also Quen Empress % Duma, 
19 Mad. 483). Where the ^atal blew* Vas .struck 
on the spur of*the m’omerjt by*one,*an^ the spehr 
wounds by tBe osiers were bglovj tlie walsif, thtf 
latter were held gVi|lt/of grievousl^urt ( Chandi v. 
Emperor, 11 C. W. N. xol, following 22 Cal. 306), 
Wrongful oonfinbmcnt.— An officer arresting »nd 
conhning the judgment-debtor fit thd house of the 
judgment-creditor Is notguiltyoSwr(Jngfiil.confine- 
nient (.Emperor T.SawMff, 30 Mad* 1?9)» • • 

Lawful peroi8b of powKne.—A person making an 
attachment to realize rewenne under a warr%nt issued 
by a teAsiWar under'Aot IH of 1901, (N.-W. P.) is 
not acting in the lawful dlscl/arge of authority 
(Emptror v. Radhe, 29 AIK e72). Ste as to escape 
from unlawful custody the cases in 29 All. 371, and 
Ibid 675, supra. • * / 

Extortion and Kobbkry. —Tile mere writing of a 
letter of demand oj money .alleged to he not dsie is 
not an attempt to extort {Dharal v. RiQhnbir, >1 
C. W. N. cclxii). An to the differenge between secs. 
392 and 397, sec Khiroda v, King-Eviynor, 1*1 C. 
W. N. cxclv. • , 

Mischief. — [Ry'eattle]. To rendei; a persofl liable 
for mischief by cattle itrespass he mns* have in some 
way caused the entr*y of the cattle on tjie damaged 
field, with.the knowledge that 'his act would cause 
damage (Empetor Mtk'H, 29 All. The same 

was laid down in'J.4*'^-and 7 .Bom. 126. 
[Civil rfjspMie]. The. throwing down of 41 wall built 
over a path under a claim right of way .is not 
mischief but a matter for the Civil Courts (Kedar v. 
Empeior, 11 C. W. N. cxxvii). Snt where one party 
Is found to have been al!»along in pMsession and to 
have grown the crop, the act of tin other in going 
on the land and ploughing Jt up, after liaving failed 
in settlement proceedings shorlly before,,is mischief 
(Chakoo v. Emperor, 11 C. W. N- 411?) ' ,, 

(To le eont<)tued.) 

' 'i.’II. Mo.n’NIEr. 

The Law of TeSdir.^ *By Ofoige Lucas Evynon 
Eairis, Banriiter-at-Lm. Butteiwonth .6 Go., Lin- 
don. 1903. _ ‘ ’ '. * 

The Law of Tender though an impovtant, branch 
of English law and of cvgstaut application in com¬ 
mercial and other causes has for the first time re¬ 
ceived adequate and exhausiive, treatment in this 
work. It will obviate the necessity of liny serious 
independent researches into the " black letter sources.” 
The subject in all l*s various,asjiects has been 
bandied with great thoroughness. The Introductory 
Uemarks, (which we may note in passing are not 
couched in the conventional language of law-books) 


show that the learned author has not gone about 
his work In the spirit of a me're compiler or digest- 
maker, ^fhe author rightly concludes that the law 
of tender partakes more of the character of adjec¬ 
tive than of substantive law and in its Riception 
was intended to moifify the extreme rigour of the 
ancient law of debts in favour of the unfortunate 
debtor. The following summary of the contents 
will give a*n idea of the scope and magnitude of the 
author’s labours. . * 

Part I. Tender on the Contract of Debt. Chaps. 
I-XVI, pp, 14 228. * . . 

Part II. Tender of Amends. Cliaps. XVII-XVIII, 
pp. 229 2^0. * 

, Part III. Tender on the Contract of'Sale (gener¬ 
ally). Chap. XIX, pp. 247 249. 

Part III (continued). - Tender on the Contract of 
Sale of Land. Chaps XX-XXII, pp. 250-274. 

Part III (continued). T nder on the Contract of 
Sale of Goods. Chaps XXIII-XXVII, pp. 275-319. 

Part III (concluiled). Tender on the Contract of 
Sale of Stocks and Shares, (.ihajt. XXVIll, pp. 320- 
. 326. 

Part IV. Tender of Conduct Money (on Civil and 
Criminal Process). Ciiafis. XXIX—X.XXII, pp. 327- 
352. 

* Part V gathers up tlie " Di"jei‘ta Membra” and 
includes two chapters on “Tender of Evidence” 
•and “Tender of Vadium ” Chape. XXXIII XXXIV, 
pp. 353 374. ' 

The author rightly cheracterie^s the materials out 
of whicli he has had to biiiiiMs “ the scattered, elu 
sive, and often inacee.ssibio units of an eminently 
practical and iniportanr phase of haw.” The guiding 
principles of the law of lender have been repeatedly 
laid down,by gplat Englisli Judges, but are apt to bo 
lost sight of in their application. We can’ at thio 
thoinent recall more tlian one inst’ance i f its mis¬ 
application in this* couni-by. A work like the pre¬ 
sent in vjliich these principles as also the-modes of 
their application ii^ the v.ixjmis triiiisactions of life 
are discussed with great ability'and insight, will 
be of great assis’tance u. 3ui!gi,s and practujpners 
in law. • 

Civil ProgedIjbe C<'liic, 1998, case noted. By 
Janaki Nath Fat, B. L , Shastn, Cakutla. Printed 
and published by B. B i it the “ Laiu Publishing 
Press,” N'os. S to 5, Bow .'iireet. 1908. Price Rs. 5, 
for subscribers Rs, 3. 

Wo welcome this handy ca.se-n ited edition of the 
new Code of Civil Procedure. Tiio notes to the 
sections consist of references to leading oases, with 
explanatory notes and extracts fri^m the reports 
of the Simla Committee and the Sidect Committee 
The notes to oerrain por'lons of Sch. 1, e.g., the 
provisions relating to mortgage suits are fairly ela¬ 
borate. Besides the comparative table showing the 
corresponding sections of the old and the new Coda 
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referenoes to the old Code are given below ea«h 
section of the new Code, In the schedule portion 
the author has appended to each order of «be Ist 
schedule, a table showing the sections bt the okl 
Code wb!j)h oorrespoud to the rules in the new. The 
siibjeob index at the end of the book Is the oaost 
elaborate we have come across and ought to en¬ 
hance Its value as a book of reference. The general 
get up of the work is also satisfactory. 

4Elotes of 

CALCUTTA HIGH COURT. 

Recent ileolslons not yet reported. 

(Th« Important oust to bo (iiU; reported hereafter. 

Criminal Revisional Jurisdiction. Before Brett 
and Ryves, JJ. Criminal Revision No. 801 
OF 1908. LAIiU MIRJA, Petitioner, v. THE 
EMPEROR, Opposite Party. Slst July 1908. 

Ptnal Code, see. 19S—Contradictory statements in 
‘‘cross-examination, reconciliation of — Magistrate’s ex¬ 
planation. 

The Petitioner was a defence witness In a case 
under sec. 326, I. P. C., against some servants of, 
the Raja of Nagarkiary In the District of Manbhum. 
In the course of his cross-examination the Petitioner 
made the two following, statements, viz .:— 

(а) “ I was never complainant in a tree-cutting 
case for the Raja.” 

(б) “I was complainant in the PachrukhI case for 
tree-cutting about six months ago.. The Raja has 
had many cases of this kind.” 

The trying Magistrate, Mr. A. E Sorope, direoteu 
the prosecution of the Petitioner oni these two contra¬ 
dictory statements. The Petitioner moved^.the High 
Court and obtained the .rule for .setting aside the 
order for bis proseeution. The trying Magistrate iu 
his explanation to the High Court observed; “ I 
submit that the question whether the statements are 
contradictory or not Is eminently one for the trying 
Magistrate rath;jr than for the High Court in its 
Revisional Jurisdiction. It Is a question of simple 
fact as to whether the two statements can be recon¬ 
ciled, and were I not of opinion that they could 
not be, I would not have committed the accused. 
The Petltlhner deliberately stated " I was never com- 
plalnant for the Raja in a tree-cutting case.” As 
I distinctly recollected he was complainant in such 
a case before me about 6 months ago, I asked him 
whether this wjis so and be then admitted he was " 
Ac. 

Their Lordships observed 

“We think that the tone of the explanation submit¬ 
ted by the Sub.d^sional Officer Is not such as should 
lave been adopM by that officer in showing cause 


to ra rule issued by this Court, and we<>thlnk further 
that the position he has takes'up is not oorreot. 
In tui8,>oaBe tke saooqd statement of the aooused 
admitting that ,iie bad -‘appeared fn a case before 
the Magistratn in'which, the Raja was a complain¬ 
ant was no doubt contradictory to his former state¬ 
ment, but we must take it't,hat when the fact was 
distinctly put to him his second statement was made 
In qualiiioation of the previoiu statement. At ail 
events we are of opUiion that no peoseoutlon under 
sec. 193, I. P. G, for giving false evidence could 
possibly. Bucoeea od those two statements &o.” 

Mr, Huq ahd Bahu^ Mannatha ATttjV Mukherjee 
for the Petitioner. 

Rule made absolute; 
and order for prosecution set aside. 

Civil Appellate JuTtsDKJiioN. Before Stephen and 
Holmwood, JJ. Appeal from Appellate 
Decree No. 446 of 1907. MAHARAJA SURJA 
KANT ACHARJEE, Appellant v. BHABA 
‘ RRASAD KHAN CHOWDHURY, Respondeat. 
14th Jmy 1908. 

Ejectment, suit fo'f—Permanent ttmre—Presume- 
nion. VI " ,, ^ 

The suit was for ejectment. The Plaintiff was ad¬ 
mittedly the laGdlord,''but the defence was that the 
tenure being permanent thev-Defevudant could not be 
pjeoted. The only "ques'tloh w'hich was raised In 
, second appeal was, whether tl'.e conclusions drawn 
by tht; lower Court from the faqts wLIoh ivere found 
were such as the lower Court was justified in 
drawing. 

The facts of the case MIore that the land formed 
part of a very tld holding dating back to 1793 or 
1794. The origin of the tenure was unknown and 
indeed a great part hf its history was very vague 
owing tr the kss of papers In the earthquake in 
1897, The p’resent holding ,wa*8 a two anna portion 
of the original. holdlKg, the separation between the 
two haring occurred in the time of' the present Do- 
fondant’s grandfather before the year 1857. The 
10 annas sharekc;!dbr created certain pucca build¬ 
ings on she land ill his possessloo, and also construct¬ 
ed pMta ghats 111 the teffik In odhneotion with that 
laud. He also slicoessfully resisted a suit for eject¬ 
ment in 1884,** 

Held —According' to the judgment in the case of 
Grant v. Mis. Robinson (11 (J, W. N. 242), the lower 
Appellate Court wds justified In drawing the Inference 
that the tenure was a permanent one’. 

Babus JX'joarka Nath Chuekerbutty and Oobinda 
Chunder Dey Roy for the Appellant. 

Hon’blt Mr. S, P,^ Sinha (idvoeate-Gentral), Babus 
Joges Chunder Roy and Priya SanJtar Mosumdar for 
the Respondent, 

A. T. M. Appeal dismissed. 
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you XII.] 

[ORDINARY dRIGINAL.CIVIL 

• JURISDICTION.] 

Suit-N(a*774 of 19Q7. 
Ghitty,*J. 

• 1908. Kfii.sHNA DnoNK 

• • 

HeaiU, 2, 3, M^ttbr 

and.4, June.] %, 

Judgments, • Nandaranek I/assee. 

,3 and 4, June.] * , * . 

* • • • • 

Ancient light — Eascnvjit, non user of, how 

far a n^ease—Transfer of domfndnt tene¬ 
ment—Alienatifin of eiisement after attach¬ 
ment—Code of' Civ^%Poccdure {XIV of ISSii), 
sec. 27i')—License — Damage,—Mandatory in¬ 
junction., ' 

The non user of an easement is not an 

• • 

implied release of it, and the transfer of 
the dominant tenement cairies ivith it, the 
easemen^ rvhich thtn erhted, although in 

• suspense for th*time being. 

Tie easement of ^ight and air Jails 
within'the definition of immoveable pi o- 
^tr{i/ •and can.be extinguished bp the 
dominant owwr releasing^ it e.rpresslp or 
impheUlp t^the servient J)wner, • 

If an easemer^t enjoyed bp the dominant 
'tenement is expressly •leleased after the 
latter is attached un^er a decree, it is an* 
aliendtiorv of a portion of that property 
within the riieaniji^ of'sec. 276 of the 

Codt of Civil Ptoced'.*ie of 1SS2) 

* ^ 

and the iranjachon jjiill be paid. 

• » 

"Mere blocking upt of the apettures of 
ancient windSw% •would not necessaiily 
fitnount»fo,an abitndonme'nt of rights of 
easement. 

• * • . 

Premises No, 1*2, Jaggeniath Soorle’s 

Lane, whicli belonged to. one Chandra- 

• •• 

moni Dassee, was attached on the 12th 
September 19tJ5 b/the Sheriff in execu¬ 
tion of a dfioree, dated rtie 30’h November 
1904, passed in Suit No. 659 of 1903 


(wherein pne Jadub Chandra Sen was the 
Plaintiff and Chandramonl Dassee the 
Qefandant). These premises had four 
wlncfows on the south wall for over 20 
y^ears, through whi^ch they enjoyed thw 
free access of light and air as of ease¬ 
ment. During the attachment, however, 
Chandramonl (the Plaintiff alleged In 
collusion with tl!e Defendant), had the 
wooden frames Of tlieae windows taken 
out and the openings thereof closed up 
withHtriek and mortar. , Under an order 
of sale, dated tlie 19th December 1905, 
the premises were .sold to the’tlalutlff 
on the Hfli^ December 1906 ; the sale 
was confirmed tyi the 27th January 1907; 
sale cerfificate Issued on the Ist March 
1907 ; and the Plaintiff entered Into pos¬ 
session thereof on the 20th March 1907. 

Tlio premises contiguous to the above. 
No. 131, Jaggeruath Soorie’s Lane, origin¬ 
ally belonged to one Nabin Chandra Sen 
And, by diverse transfers, ultimately, on 
the .3l8t Octoht^ 1906, became the pro¬ 
per *y of the Defendant. ‘In November 
1906, tlie Defend int. built a .wall on the 
side of tlm Pl.intill’s premises against 

the portirans whore the ancient windows 

• • • 

were and farther extended the wall to ihe 

east sometime in April and Majr -1906. 

• • • 

Ip this suit, the Plaintiff prayed for a 
declaration ^hat he ,waB entitled to the 
tree access of light oi^d air through those 
windows as an e-asement tb his said pr«-» 
mises ;• that the easement had not been 
affectec] Ifl any way by,the blocking up 
of the openings of tire windows by the 

Defendant or Clrandramonl; for Injuno- 

• 

tion, mandatory and perpetual j for 
damages, lu the alternative, for the In- 
fringemont of the Plaintiff’s rights; and, 
for other Incidental reliefs. 

The Defendent In his written state- 
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ment, amongab other things, denied 
the easement and submitted thi^t^'the 
Plaintiff had DO cauee of action against 
him, on the ground .that on the 31st 
October 1906, when he had purchased 
hU premises, there were no windqws on 
the Plaintiff’s south wall and that the 
closing up of the windows by Chandra- 
monl amounted to an extinguishment of 
the easement, if any. 

Mesrr$. C. R. 'Dass, A. N. Ghaucl/iuri 
and N. Shear for the Plaintiff. 

Mews S. R. Dass and B, L. Mitter 
for the Defendant. 

Mr. S, R. Dass raised ihe preliminary 
objection, by way of demurrer, that the 
Plaintiff had no cause of action as 
against the Defendant and that, if he had 
any cause of action, it was against the 
judgment-creditor at whose instance the 
sale was held or the judgment debtor 
who had, by. closing up the openings, 
purported to release, abandon and re¬ 
linquish the ease'^ient, if any. 

Mr. C. R. Dass, contra., submitted 
that the permission by Krbtamoni to 
allow Defendant to build the wall was 
und'er an arrangement, and as such, being 
subsequent to the attachment, amounted 
to a private alienation of a portion of the 
property attached, vilthin the meaning of 
sec. 276 of the Code of Civil Procedure 
UEd was .void. ‘'Cltod, Anandalal Das v. 
Radha MoKon Shaw (1), Ram Ono'^graho 
Singh T. Mussamut Montorun (2), Dtbi 
Prosad V. Baldeo (3), Dinendra Nath San- 
nial V. Ramkumar Ghose (4), Stakoe v. 
Singers (5). 

(1) B. L. R. (F. B ) 49 (1868). 

(2) 6 W. R. (Civ.) 223 (1886,>.. 

(3) I. L. B. 17 All. 123 (1895).' 

(4) I. L. R. 7 Cal. 107 (1880). 

(5) 8 El. and Bl. 31 (1857). 


An easerftent cannot be transferred 
apart from the dominant* hostage. [See, 
Transfer qi’ JProperty vlot (lY of 1882); 
sec. 6 (c)]. Tfie question whether tbire 
was an alienation cr not'is a question of 
fact and the case ought tb proceed* 

Mr. B. L. Mitter,'in replyj submitted it 
was not an alienatiop within the meaning 
of sec. 276. The rjght of an easement 
is not separable from the domlnf.at tene¬ 
ment. The section did no*' contemplate 
a uase of this nature. A^dul Roshid v 
Gappo Lai (6). Nothing more passes 
to the auction-purchaser ^han , the right, 
title and interest of the judgment debtor 
at the tinie of the sale. Khub ChaUd 
v. Kalian Das (7),., Sotodamini^ Chow- 
dtani v. Kttthnak'.shor <Poddar (8), San- 
hiralinga Residi v. Kandasami Tevan (9) 

Ihe JuDOMEM OF THE CouRT, delivered 
on Che 3rd June li'08, regarding this 
demurrer, was as follows 

Chitty, J.—Tin's is a suit for an in¬ 
junction and, it), the alternativ,'', damages 
for the infringement of the Plaintiff’s 
right to light ana ah' to the sou-tb side 
of his premises. The'Plaintiff purchased 
these premises at an ''.uction sale when 
the premises were cold,by the Sheriff of 
Calcutta on the 14cti of December-1906. 
The sale was ■confirmji) by an urder of 
this Court, dated (.be 29th Janua.y ’ 
1907, and a sale-ceftifloate was Issued 
on the Ist March 1907. D r.ppeare 
that the premises had ,belonged to one 
Srimatl Chandramoufy Dassee and they 
were attached in execution of a decree 
against he. on the 12th September 

(Oj I. L. R. 20 A.y. 421 (1889). 

(7) I. L. R. 1,.A11. 420 (1876), 

(8) 4 B. L. R. (F. B.) 11 at16 (I860). 

(9) I L. R. 30 Mad. 413 (1907). 
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l/05. During th»attafbmeat*.and*prlor 

• • t y # 

to Jhe sale, the. Plaintiff alleges that 
Chatdramoney Dassee *blo8ed up four 
window| on the* south side ^of her pre¬ 
mises with brltTks abd mortar, thus 
closing the *apertufes^lch the Plaintiff 
alleges were ancleut-JIg'hts. * Wfiether 
Chandrauioney Dassee did, this' for a 
consideration, whether sh*e relin* 

qiiished the ec^ecnent In favour of the 
the Defendant for money value or whe¬ 
ther she cJflsei!* the, apertures of her own 
free will to suit her own purposes, is a 
quesMon of fact which may have to be 
tried. * • , » 

The Defendant, htwevrt-, has raised the 
question, by waj of deinmTe»,,that the 

plaintiff has no cause*o# action inasmufh 

• • 

as he purchasecj the ^pryperty with the 
windows clceed and cannot, therefore, in- 
sis* Upon *ny rights which the judgment- 
debtor Ctjandramoney Dassee may ha\se 
previously pos'Sessed. The question has 
been argued whetL'br the act of Chaudra- 
money D.ftsee, in Closing the openings, 

was an alienation within th’e meaning of 
sec. 276 of tLe Qtvil Pfocedure Code and 
BO void against th* pu^cha8e’^•who has a 

claim enfcArceahle ivider the attachment. 

» ^ • * 

I bjve gome doubt as^to whether it can 
be saicf to be an alieuaflon, but if It is 
not, I dg not see tfew I can prevent the 
Plaintiff friYn *a8sertihg a claim to any 

right of light and alt which CbaAdra- 

• * * • 

money Dassee originally possessed. If It 
was no^ an alienation, the cnerQ blocking 
up of apS'rturea wduld nob necessarily 
anaounb to an abandonment of her rights. 
That is a question of faot vfhlob*! must 
try. 

• • 

I think, (herefore, that so far as the 
demurrer Is concerned, the case must 


proceed. I will firsli try the question o^ 
tbe Plaintiff’s* right'to the access of light 
and air to this bouse on Its southern 
side. • * 

Tbe question • of damages can stand 
over till that point is decided. 

ifr. C, B. Doss.—I'he ’question of* re* 
lief, generally. , 

The Court.— The question of damages 
or Injunction. 

The case thereupon proceeded to a 
hearing of the evidence adduced on be¬ 
half of the Plaintiff and the Defendant. 

Mr. B, L. Mitter was heard again on 
behalf of the Defendant: He submitted 
that tbe transaction did not amount to 
an alienation but was merely a license 
and therefore did not fall within tbe 
operation of sec 2'i6 of tbe Code of Civil 
Procedure. In support of Ills conten- 
tion that there could bg a license given, 
he cited, Winter v. Brociwell (10), Davies 
V. Mai shall (^11), Li^gins v. Inge (12). 

• The •Plaintiff was not called upon to- 
reply. • • 

s 

The pnal Judgment of the Court, dell-* 
vered on the ?th June' 1P08,^ ^was as 
follows:— * ’ * 

Chitty, J.—The remarks which J made 
yesterday In disposing of the demurrer 
must be t^k^n as part of ‘my present 
judgment. The facts of the ease have 
now been gone Into. Qn those facts. It 
Is proved beyond any doubt that tlm 
four apertures In question are ancient- 
lights. The 'Plaintiff has pub forward 
tbe story that these apertures wer^ closed 

(10) East Rep. 308 (1807). 

(11) 10 C. B (N. S.) 697 (1801), per 
Erie, C. J., at p. 709. 

(12) 7 Bing. 682 (1831). 
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,by arrangement between the sons of 
Chandramoney DaseCe and the Defend¬ 
ant, who paid Rs. 10 to ea'fch of ihem 
for that privilege and then himself by his 
masons closed the windows with bricks 
and mortar and subsequently built the 
wall against tho south wall of the attach¬ 
ed premises of "which the Plaintiff now 
complains. 

-The Defendant's story on the other 
hand is that he had nothing whatever 
to do with the sons of Cliaudramoney 
Dassee; that they blocked up the win¬ 
dows of their own free will; and that 
he subsequently built his wall against 
Cnandramoney Dassee’s house. It is ad¬ 
mitted by his counsel that this wall was 
built solely by way of precaution to 
prevent the acquisition of any easeinont 
in the future. Un these facts, and having 
regard to the details of the story told, 
It appears to me that the Defendant is 
on the horns of a dilemma. If we take 
his own case, it is clear from the evidence 
-of Kedar Nath and Ashutosh that thes.o 
openings were blocked, not in order to 
exclude tho light aud -ir, but because 
the window frames and bars bad become 
BO dilapidated as to be da^)gerous. 'J'hero 
was a fcaj, it was said, of cliildren falling 
out or of thieves effecting an entrance. 
When asked whether there 'was any in- 

** C 

tention of re opening the apertures, Kedar 
Nath discreetly replied, not at that time. 
Tho non-user of easement is not an 
Implied release of It and I could not, 
therefore, upon that evidence come to 
the conclusion that there was any Inten¬ 
tion 00 , the part of Chandramoney Dassee 
and her sons to abandon the right which 

undoubtedly possessed. If that be 
the case, the transfer of the dominant 


tenement to the' Pljj^intlff would ca'i'ry 
with it the' eauement which was then 
existing, but wh'ch by the closing up of 
the apertutps might be in suspense. 

The other poi?it oP’ view Is that of a 
definite arrangertlent‘between the Defend¬ 
ant and Chandratponey’s sons, prlnclplilly 
Kedar Nath and I feel boufld to say 
that, hi my opin'on, this Is probably the 
\rnth of the case. The jrpason given by 
Kedar Nath for blocking the windows'ls 
so puerile that it can haiCly be accept* 
ed. These are south windows and must 
be 0 *' extreme importauce to the booma 
which they light, and to block them up 
with bricks {»nd mortar, because the 
frames a'^d bars are out of repair, seems 
(kj me absurd. If tnere was this errang"- 
ment between the Defendant and Kedar 
Natl), it is difficult to see how the Defend¬ 
ant can rely upon it when h^ expressly 
denies it. Pub faking it to be the 
case, does it put him in atiy better posi¬ 
tion '! A good deal Las been said about 
the transfer of an easemenf and that 
it cannot be regarded as an alienation 
within the mean'fng of sec. 27G of the 
Code of Civil Procedure. I expressed 
yesterday some doub^ on Ciat point, but, 
on further consldtration, Dam inclined 
to think that if must be so regarded. 

The easement of li^h't and air falls with- 

«• 

in the dehnltlou' of inimfiveable pro¬ 
perty and it is a very important appan¬ 
age of the property In this case which 
was under attachment. An easement 
can be extinguished by th'i'’ dominant 
owner releasing-It expressly or impliedly 
to the bervie.it owner and If It was so ex¬ 
pressly released, lb would, in my opinion, 
be an alienation" of a portion of the 
property attached. It would certainly 
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have tjhe effect ofcma’leri^lly^fjiirflnishing 
the wlue IF*the pseiricnt \iiae,*ae 
case, a« important Mr. Mittfer at-* 
tempted \o argue that the* coustruotion 
of the Dafeudant’s' wall by leave of 
Chandramoney or'lielj sous* would amount 
to a license wliibh woufd Ija^Q the effect 
,of extinguishing^ the* easement! I *do 
not think that this is a correct vTaj' to 
look at It. In m 3 /opinioi», it was Either 
an express relinquishment or nothing 
at all. As to whether the'release was 
carried out ia'pru^er Jorm or not, whether 

there should have been a deed, is not 

a ' 

a matter of any importance, If it viyis 
not properly’ carried out, it might be for , 
that reason, ^invalid. >f it Irad been pro¬ 
perty ’and formal!^ effected, it, would, 

I 'Aluk, jbe void under*the provisions* 
of sec. 276.* As to, the relief* to be grant¬ 
ed to 'l^he Pl,jiintiff, there can be no doubt 
whatSvJr. i Ime.nio particular sym¬ 
pathy foi’ *the Plaintiff wh>, no doubt, 
must be taken *to have purchased this 
property with his eyiJs open, and possibly, 
by reason .o’f this alteration in the south 
wall, to haye procured it at a’lesser price 
than he might ptherw^so have done. 

That, however, canijot fnterfere. with his 

* > 

demand for his rights,> if he has any. In 

I $ \ 

my opin'on, he has Ae right, to have 
this wall, whiph is admittedly a temporary 
structure put up for* a temporary pur¬ 
poseay^ulSltlon df rights in the 
future—removed i^o far As it covers clewed 
apertures. It was suggested that it was 
not a caae for a mandatooy iqjunction 
but I canneft imagine any case in which 
a mandatory injunetjon \^ould be more 
appropriate. Toi award darhages’ would 
be simply^ to compel the Plaintiff to sell 
his right to Ihd Defendant at a price to 


be n^m^(I, by the Court. I therefore 
pass a decree In favour of the Plaintiff 
for ajnandatory injunction in the usual 

* form for renfoval of so much of the De¬ 
fendant’s wall has been bujlt in front 
of the four apertures in the first floor of 
the south wall of the Plaintiff’s premises. 
The Plaintiff must have* his costs of tbl; 
suit on scale No. 2, 

, Mr. A* N. Chaudhuri.-lThe Defend* 
*hDt must demolish this wall within a 
specified time. 

Tbb Court. —Within a week. 

Mr. B. L. Will your Lordship 

give us a little more time, say to the 
end of next month { 

The Court.— No. I will give you a 
week. 

Mes$is. Ghosh and Kar, Attorney's for 
the Plaintiff. 

Mr. S. C. Bysak, Attorney .for the 
Defendant. 

P. 11. C. Suit decreeJ^Hth costs, 

[EXTRAORDINARY ORIGINAL CIVIL 
. . J'j’RISDICTION.j 

* Suit No. 3 OF 1908.* 

Fletcher, J‘ V 

190o. ’ Brajendra Kissorb 

Heard, 25) 26, Rot Ch^udhust 

27ct28, May.r ’ . 

Judgment, L. Q. Clarke.' 

« 

19, Junej ’ ^ 

Tori—Trespass—House-search by Magis¬ 
trate—ifCalutoiy jxistification—Indian Arms 
*lct (A/ of IhlS^y sec. S5—AvniSj search for 
—Grounds of belief, recording of— Code of 

* Oiigiii.ll Suit No. 71 of 1U07 before the 3rd 
Subordinate Judge of Mymeuaiug, trangferred 
ou the aiiiihcatiou of the Plaiutilf to the High 
Court by its order, dated the 3rd January 1908, 
in the exercise of its Extraordinary Original 
Civil Jurisdiction. 
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Criminal Procedure {Ael V of t'^98), secs. 
9Jf, 105 and 165—Magistrate as Court ’’— 
Judicial Officers' Protection rt (A'!'/// o/ 
1860), sec, 1 — Acts, judicial or executive—' 
Malice — Boijfi lides — Damages, substantial, 
exemplary or nominal. 

Unless a Magistrate can justify his acts 
,as having leen done under the authority 
of law, he is’ liable in an action of tres¬ 
pass for acts done by him to the persons 
or property of others. ' 

If a Magistrate seeks to justify In's acts 

u 

under the provisions of a statute, he must 
bring himself strictly xvithin the tvoids 
thereof. < 

When a Magistrate holds a seatch of 
a house without first recording thegiounds 
of his belief that the owner thereof has 
in his possession any arms, etc , for an 
unlawful purpose and that such otoner’ 
cannot be left in pcs'-essio7t of such arms 
etc., without danger to public peace in the 
way vrovided for in sec. 25 of the Indians 
Arms Act {XI of 1878). he cannot justify 
the search under that Act. 

If there ore no proceedings pending 
befole him, a Magistrate cannot be said 
to be acting as a " Court'' within the 
meaning of sec. of the Code "of Crimi¬ 
nal Procedure {Act V of 1898), and can- 
jnot, therefor'’', direct a search to be made 
in nis presence pursuant to sec. 105 of 
that Code. 

Sec. 165 of the Code of Criminal Pro¬ 
cedure {Act V of 1898) does not authorise 
a search for-the purpose of discovering 
arms generally. 

A Magistrate, when he is conducting a 

* 

searth for the discovery of arms, cannot 
be he^d to be ‘ acting judicially ’ within 
the meaning of the Judicial Officers' Pro- 
^fktion Act {XVIII of 1850), 


0. Cr ar'kb. f 

The bof'v fiftes cf a'Magistrate-in con- 
uucti'iig'a-seo)i ch does noi, release him from 
the obligations ihe Haiv caste- upon him : 
while, having legard to his bonA fidea, 
hie conduct may not be such as the damages 
to be awarded Jor trespass should be 
(xfmplgiy, yePthe-j ought to be substantial 
and not purily nominal. 

^ if 

Si'it for the recoveiy Of’ Rs. 10,500 or 
such other sum by way ,of damages as 
the Court, may allow for trespass' aud 
costs of suit. „ 

The riainliff who is a wealthy zemin¬ 
dar of what is knowii as the ‘Olauripur 
Estate' sued the Defeiidaiiib who was 
the IJagistr^^te of^the District of Mymen* 
sing for having, on tihe afte'rnoom of the 
28th April 1907, accompani^.d by, the 
Sub dlvisloi^al Othcer, the District Super¬ 
intendent of Eolice and, other /)fficera 
aud ‘ a large number ' of, Mahoiiaedan 
rowdies’ wrongfully and wantonly tres¬ 
passed, into one of the-Plaintiff’s, zemln- 
dary kutcheries sl^jate at Jamalpur In 
the District of Mymenslng and broke 
open alma ralita, boxes and cheats and 
destroyed and scattered zomindary papers 
and documeuta belonging to the Plaintiff 
without any I'awful andjreasonable excuse 
or justljcatlon cr authority. The Plain¬ 
tiff charged that the Defendant acted 
wrongfully aud 'tnalioiously and pleaded 
that he had been greatly humlMated in 
ttp estimation of the public and, in 
particular, of-his own tenants in the 
district of Mymensing and that be bad 
beeh put to great inconvenience and 
dlfhculty In .realising rents from' his 
tenan'^s consequent upon the destruction 
of the papers, etc. 

The Defendatit, Jthough he admitted 
that be held the search for arms ab the 



VOL. XII.] 


97 ^ 


THB CALCUTTA 

» 

K<S80Re Roy Chaddhuby V. L. 

Plainllff’s kytoher^* oc tl* 28th» April 
1908, Amongst other’^things, "specially. 
plea(i 0 (f in defence,— * * 

(t) Th^t^t the time of th^ all«geil ^trespass 
or matters complained of, he wan the District 
Magistrate of Myinousiaf^ and that r;s such 
Magistrate he was acting 'and did* act under 
and by virtue and fh pursuanc»of tlie powers 
conferred Ijpon him by law and ixarticularly by 
all hr some one or more of the following seotfbns 
of the Crimi«ial Pr«i»idu«re Code^ namely so\'s, 
i)4, 9C, 105 and 165 tbeveof ; • 

Hi) In the altcrnatijpc^ the Defendant says 
that at tlie time aforesaid lie a'- such Magistrate 
as aforesaid was aotiug .ami Jid act under and 
by virtue and in pin nuance of the poweis con¬ 
ferred upon l^m by tlie /ndian Amis Act, 18/8, 
and particularly byyec. 25 of the siid Act ; 

(Hi) The Defcudaul further says, in the allti'- 
native, that at tlif Lime aforesaid he as such 
Magistrate As aforesaid was acl^iiig judicAaiiJy 
and in the di-vhaige of a judicAl duty and 
within the liuuU of Ins luri-dictimi and that 
he ftt the time believei] himself to have (as he 
Bubmils he kiaj,! irf fai;t) juusdictiou 'to do or 
order the aids done or oidefed by him and he 
submits that undv ami by virtue of tlm Act 
for the IVo'eCtion of Judicial Olliceis, being 
Act XVIII of 1850, lie is ii.A liable to be sued 
in this or iny otliei*Ci\d Couid for the --anip 
and lha* accordingly this suit is maiiitaiu- 
ahlc against him ; ;£ud, • _ , 

(ir) The Defendant subm'its that tl\ii suit is 
barred by the law^rclatiiig to‘the liuptatiou ot 
suits. 

f' j 

' The que8tion ot‘ limltatlJu arose .In 
this way ; The plaint was pre*^euted on 
the 25th July 19Q7, that Is lo say, wjth- 
In the period of 9^1 d^ys from the 28Lh. 
April 1907, when tho^oause'of action 
arose, un^er Art. 2 of the Limitation Act 
(XV of 1877)^. But, it having- been 
held to have been'^Uisufficlently stamped, 
further stahips were supplied subeequent-' 
ly, and the plaint was admitted biit on 
a date when the 90 days had expired. 

Mr, A. Chaudfntri (with Messrs. B. 


.WEEKLY NOJBS, 

0. Clabkb. 

Chakravafii) J, N. Roy, L. P. E. Pugh 
and B, K. Lahiri) for the Plaintiff. 

The lStan(l{ng,Counsel {Mr. W. Gregory, 
with Mr. J. E. Bagrarn) for the Defend¬ 
ant. 

Mr. Ckaudhuti, showed that the de¬ 
fence did not avail : (t) None of the 
sections of the Code of Criminal Proce¬ 
dure applied to this case and the Defend¬ 
ant could not justify his acta under the 
Code, (v) lie did not record the reasons 
for believing that the Plaintiff had in 
his possession arms for a wrongful pur¬ 
pose as provided for in sec. 25 of the 
Indian Arms Act and therefore the search 
could not have been under that Act. 
(iii) Tlie conducting of a search for dU- 
cojeriiig arms cannot be said to be a 
judicial act to afford the Defendant pro¬ 
tection utpdee the Judicial Officers’Protec¬ 
tion Act (XVllI of 1850), sec. 25. 

{iv) Regarding the question oi limita¬ 
tion, it was pointed out that under 
see. 4 of the Llmltatio'n Act as also sec, 

48 of the Civil Piecednre Code a suit Is 
instituted when the plaint is presented 
to the proper officer and if a plaint is 
returned for in^jufliciency of stamps and 
presented again within a reasonable*time,, 
the date of’the first presentation is the 
date of institution. Under sec. 54 of the ’ 
Code of Civil Procedure, the Court may ^ 
allow a riaiiitiff, in case of deficiency of 
t;tamp-duty paid on the plaint, to supply 
the deficiency, even after the period of 
limitation for the suit has expired. Cited, 
Moti Sahu V. Chhatri Das (1), Hari 
Mohan Chucketbutty Naimuddin Maho¬ 
med (2), Rajkishori Koer v. Madan ^ 

(1) 1. L. R. 19 Cal. 780 (1892). 

(2) I. L. 11. 20 Oai. 41 (1892), 
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Mohan Singh (?), Dhondira'm* v. Taba 
Savadan (4), iisAffw v, Pathumm't (.'5). 

[The plea of limltatiou was then 
abandoned by the Defendant] 

The Standing Counsel for the Defend¬ 
ant.—I submit that I was acting in my 
judicial capacity. The word “judicial" 
has two meanings :—It may refer to the 
'discharge of duties exerolstable by a 
Judge or Justices in Court; or to Ad¬ 
ministrative duties which need not be 
performed in Court,, but in respect of 
which it Is necei^sary to bring to bear a 
judicial mind (see, Stroud’s Judicial Dic¬ 
tionary, 2nd Ivl., 1903, p, 1029), Linfoul 
V. Filzroy (6), I had general jurlsdio- 
tlon to hold the search under the Indian 
Arms Act. I distinguish this case from 
Ftrguson v. Bail of Kinnoull (7), Bar- 
nardiston v. Soame (8), I rely op. Kute^m 
V. Sandys (9). 

[The Court.— The Defendant has no 
power to'search for arms, unless he ie- 
cords his reasons in writing pursuant to 
that Act] 

He has a general jurisdictioi; In the 
premises which the act contemplates: 
the absence of the recording is a mere 
technical, omission He acted without 
malice or improper motive in ,fhe honest 
exeicise’of his judgment. I'ozer y. Child 

m 

[The Court. —Yo,u must show that you 

(3) I. L. R. 31 Cal. 75 (1903i * 

(4) I. L. R. ‘27 Bom. 3.30 (190*2). 

(5) I. L. R. 22 Mad. 494 (1897). 

(6) 13 Q. B. ‘240, per Lord Deiiiuaii, C. 
J., at p. ‘246 (1849). 

(7) 9 Cl, and B. ‘251, per Lord Campbell, 
at p. 312 (1842). 

(8) 6 Howells St. Trials, p. 1063 (1674). 

(9) 1 BouIdoi'h Rej). 1, per Colvile, C. 
J., at pp, 3 and 12 (1856). 

(10) 26 L. J. Q. B 151 (1857) 


0. CljAREE. ^ 

were doing ao act Ip, respect of which 
you had to bring'to bear a judicial mind 
as pointed out^^by^Lopes, L. J,, in Boyal 
Aquarh.m v. Faikh'son (H)] ■ " 

The*,distinction between a ministerial 
and judicial dct wrs taken and argued In 
the case ot .Ta'uffe v. Downes (12), also 
see, Anderson v. Gorrie (13). 

[n those cases, the absence or presence 
of jurisdiction of the ofiiccr gave rise to 
some difficnby, bu,t 'by - the Act for the 
Protection of Judicial Officers, 1850, the 
Legislature lias delibVate'y widened the 
scope of the justification by providing 
' that he will be protected ‘ finr any act 
done . . . whethet or not within 

V) 

his jurisd'.ctiom’ 

['.''hk Court.— ft is quite cle.ar that in 

this countiy 'a MagistratSr acts (n some 

respects us a judicial officer and in others 
> 

as a ministerial officer? 

And in this case, it^wil' be'u matter of 
fact to f’ecldo in whicli capacity I acted, 
I riay’ I had jurisdtetion to order the 
search and I ‘was personally present. 
The ease of trespass doei not lie against 
me. CiildeY v. llulket (14). 

[The Co'uRT.-tYoii have first to show 
that you vJere <acting judicially. That 
is the whole crux *f the case. If you 
we-e, it doeV not mattfer whether you had 
jurisdictlofi or not] 

That is Bo'V‘and I am a judicial officer. 

[The CobRT.—The'CoIleciQr is a judi¬ 
cial officer, no doubt, but it must be 
shown that ho was acting as such officer] 

T say I was acting in my judicial capa- 

(11) [1892] 1 (). li "431 lit p. 45‘2, 

(r2) (Reported by Mr, llatchell) reprint- 
' ed in 13 Eng. Rep. 15 (1813). 

(13) [1895] 1 g. B,,(1894) 608, per Lord 
, Esl'er, M. R. at p, 671. 

(14) 2 M. 1. A.-2(73 (1839). 
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city under; sec. _25,of tie Indian ^^rfns 

Aofc. 

^Thb Codbt.—I f a Magl^rate, actf^ 
under wf. 95 of the* Itfiijatj Arms Act, 
what Is the Court .which exerciaes revl- 
slonal jurlsdiotiotj aver Ijlm,—the High 
Court ?] , 

No^ my lord. 

• [The Court.—T hat shows, in ona vray, 
he was mot acting judicially ‘when he 
was acting under»the •Indian Arms Act. 
Sec.. 33 of thaC \ot appears to my 
mind to bo^»troi>g proof to show that a 
person does not act Jvi^icially under the 
Arms Aftt, because, under that section, 
suit Ilea against him Inspite of the Judi¬ 
cial Odioers' Protection^Act, J850] * 

I submit “my act is protected though 
done erroneously and •it|egally, *Teyen 
Ramlal (15). Furthermore,*^ I am pro¬ 
tected if •! acted uncler thi Code of Crl- 
mlnal^fipocdHur#, in^good faith. In ignor¬ 
ance of the strlo]; provlsifjus of law, 
thlaklng I hadaij urisdlction to ^ct In 
the way I did. R tgun ida K iu v. 
Nath^muni TJi'ith'im'iyy<mgt^ (IG). 

^The Court —The act a(;tual search¬ 
ing is a nfinis+eris^J act^ the issue of a 

search-warrant would be a .j*udicial act. 

• • • • 

In this caSb, there was on^ tlie miuis- 

, 

terlal act and not the JniHclal] • 

Mr* Ejgram for the*Defeucfant.—I 
justify the seifrch also ^nd^i^see. 1G5 of 
the Code of* C^lttjlual Pgjcedurol There 
was a shooting case under^Investigatlon ^t 
the time and tire District Superintendent 
of Police was the ofBcbr in charge of the 
Investigation,thereof. ,IIe would be '{ler- 
feotly within his rights , to hold the 
seareh and, I submiti, that i^y prasence 

(lf>) I. li. R. 12 All. 115 (1890). 

(16) CfReji. 423 (1870. 


on the o\!ca8ion or my ordering the search 
does not vitiate the search In any way 
which the District Superintendent of 
Police, as the Investigating ofiQoer, was en¬ 
titled to hold under sec. 1G5. 

• • • 

There is no question as to that the 

• * 

Defendant acted in good faith and, If any 

damages are allowed, .they, ought to b^ 
nominal. . 

Mr. Chaudhuri in reply.—There was 
ttio authority by the Magistrate to In'sestl- 
gate under sec. 165 of the Criminal Pro¬ 
cedure Code, [fiee, definition of “ In¬ 
vestigation ” sec. 3 (() of the Code]. 
That section does not apply. The liabi¬ 
lity of a public servant for Injury done 
by his illeg.al act, does not cease, even if 
it be shown ho acted In good faith. 
Sinclair v. Broughton (17). Regarding 
the quantum of damages, the Plaintiff 
does itot wish to make money by this liti¬ 
gation. He is here fdr the vindication of 
his rights as a subject and identified to 
substantial damages. See, ‘Broom’s ‘Con¬ 
stitutional Law (3nd Ed.) 609, 

, ’ Cur. adv. vult. 

» 

% 

The Judgment of the Court was as 

. • * 

follows ;—■ 

Fletcheu, J. — Vi this spit, the Plain¬ 
tiff wIk) is a wealthy zemindar In the 
District of Mymeusingh, sues’the Defend¬ 
ant, who is a jmember of the Indian Civil 
Service and was d’uring the ponth of 
April 1907 District Magistrate (>7 Mymen- 
slngb, to recover damages for an alleg¬ 
ed trespass committed by ‘the Defend¬ 
ant In searching the Plaintiff’s kutchery 
at Jamalpore cyi the 28th April 1907. 
The defence raised by the Defendant is 
that he was apthorised to conducl? the 

(17) I. L. R. 9 Cal. 341 (1882). 

123 
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searob by statute. The statutorj pro¬ 


visions relied on ,.by the Defendant are 
(a) The Indian Arms Aet, 1878, (6) The 
Code of Criminal Procedui-e, and (c) Act 
XVIII of 1850 (“ An Act for the Pro- 
teotlon of Judicial Officers 

Now the facts relating? to the search 
may be shortly stated as follows:—On 
the 28th April 1907, the Defendant who 
was then at’Mymensingh received in the 

O 

early morning an urgent telegram from 
Mr. Barneville, the Sub divisional Officer, 
and Mr. Luffeman, the l ead of the police 
at Jamalpore, Informing him that a riot 
had narrowly been averted on the pro 
vlous night. The state of feeling between 
the Hindus and Mahomedans at Jamal¬ 
pore had been very intense since the 
2l8t April blit the reisons for the origin 
of that state are not material to be con¬ 
sidered hero. 

Upon receipt of the telegram above 
mentioned,,^ the Defendant started for 
Jamalpore and arrived there at about 10 
o’clock in the morning. On bis arrival, 
he was Informed by Mr. Uuffeniau of tlm 
fact that a man named Ciudo*o Slulkh 
had been wounded on the previous even-^ 
log by a shot Cred from a’ revolver or 
a gun and that the police iTad heard 
that the zemindars had been storing fire¬ 
arms In'theLr kutcherles. 

Upon receipt of this information, the 
Defoodant determlneii to search tlie knt- 
cheries of certain zemindars in the dis¬ 
trict, including the Plaintiff’s kutchory 
and having summoned certain gentlemen 
to be witnesses of the search, ho pro¬ 
ceeded on the afternoon of the 28Lh April 
to search the kutcherles accompanied 
by Mr. Barneville, Mr. Luffeman and a 
^number of police and the witnesses to 


the search. Ti e I^blntiflf’s ktftchery was 

f 

searched between 3 and 4 In th6 after- 
noon and it is with regard to this search 
that the Plaiutiff seeks to recover damages 

I ' 

In this suit. The Defendant admits 
tlm fact of the search, and that lb was 
done by his c’^ders and tender his direc- 
timi but pleads /^that be was authorised 
to conduct the search by virtue of tbt 
prov.'slons of the statutes abtve men- 

a 

tloned. 

Now, the general ruio of the Common 
Law Is that a Magistra^be It pliable in an 
action of trespass for acts done by him 
to the persons or propi rty of Olliers, un- 
Iccs ho can justify the act as having 
teen done ^under tiie autliorlty cf the 
law. And, if a Magistrate pleacl^ a sta¬ 
tute' or staiiito: as justifying his acts, 
he must bring liimself within ilie words 
of the statute ..trictly. 

It becomes necessary, tjiercfoi^e. in the 
first place to coiisidor the statutory pro¬ 
visions^ relifcii on by Defendant- as 
authorising the search. 

Tlio first 01 these 6tatuto’'y provisions 
Is sec. 25 of the Indian Arms Act, 18/8, 
which is in tiie followhig terms:—“When¬ 
ever any Magtfiirate has reason to be¬ 
lieve that any person residing within the 
local limits of- ,,hiB jurisdiction has in 
his possession , any arms, ammunition, or 
military stores f«ui any unlawful purpose 
or that such person .carnot hp left In 
the possession of any such arms, am¬ 
munition or niililary stores without danger 
to the public peace, such Magistrate, 
having first receded the ".ounds of hia 
belief, may cause a search to be made 
of the house or premises occupied by 
such person or in which such Magistrite 
baa reason to believe suoh i^rms, ammu- 
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nltlon* Or military stores* afe*or li to be 

foiyiQ, may selzS Jind detain•thefsamQ, al-, 

though ?cov«rod by *a flcei:\^ 0 , and keep 
• • • • 
in safe custody for such tlme^ as he 

thinks necessary. ^ The sgarch in sflch 
case shall be ponduot#d hy' or^ in the 
presence of a Magistrate orJjy or in the 
presence of som6 officer ’specially, em¬ 
powered »ln tUs behalf by name sr in 
virtue of his office by the Local Govern¬ 
ment^” The Defendant adnata in the 
present case that Ije did not, before caus¬ 
ing the search to*be*bfade, first record the 
grounds,of his Belief as provided* by 
sec. 25 of the Arms Act He says, he 
had DO copy of the Arms Ac^ witli ’him, 
although he*admits, ho could have ob¬ 
tained one from the Sub^Hyisional (fffioer 
• ^ 

in a few mlimtes. 

In tho^o circivnstances, fhe Defendant, 
not hfvv%g cjmpiied jrith th5 provisions 
of that sfcaliatp, cannot juatif}^ tlie search 
und%r the provisi^js of the IndlAn* Arms 
Act. • 

Secondly, Vhe Defo:ida*nt’relies upon 
the* provisions of secs. TOo and 165 of 
the Code oJ Cfimisal ftoeedure. Sec. 
105 of the Crlmin;^! *liroc8dur® Code 
enacts that a MAgist^jate may direct a 
search to be mSdo in his^^toaence'^of any 
place for (fhe search of whith ho Is com- 
potent to Issue a seavdh-warraub under 
the pro,v|^ionB ojf tiie Cod®. It la obvious 
in the pre’sedt case that# the Defendarft 
was ,not compelent to’lssae a search- 
warrant under the provisions qf the Crlml- 
nal ProcedureiUode. The Defendant wa8 
not rfotlng as a " Court ”• wlthh; the 
meaning of sec. 94 of the Crkulnah Pro¬ 
cedure Code as there was no proceeding 
ponding befcttQ him. * * 

But then it is said that, even if the 


0. Clark®. 

• • 

Defendant cannot justify the search under 
the provisions of sec. \05 of the Crlrnh 
, nal Procedure Code, yet, as ho took Mr. 
Luffeman alongArlth him, who,was making 
an investigation into the case of Qandoo. 
the man who had been wounded on the 
night of the 27th April,, the. search can* 
be justified being a search made by 
Mr. Lulfeman. * 

• III my opinion, this section wlll*not 

• 

avail the Defendant. 1 am satisfied on 
the evidence that*tho search was not la* 
tended to be made "under the provisions 
of sec. 16.5 of the Criminal Procedure 
^ Code. The search of the Plaintiff’s and 
the other kiitcherios was for tlie purpose 
of diiicovoriug aims generally, which, 

, sec. 165 does not authori.se. • 

In ray opinion the search made by the 
•Defenflaut was not, nor was it aver In¬ 
tended that it slioulcf bo, made, under 
^sec. 165 of the CViruinal Prfld^dure Code 
and I accordingly hold that’that section 
does not justify tl.’e Defendant’s action. 

Lastly, Uio prpvisiofis of Act XVIII 
of 1*850 (‘‘An A^b for the Protectlop of 
Judicial Officers ”) ^aro rt^led on by the 
Defendvint. Such Act provides that no 
Judge, M'ig-3trate;» Justice «f the Peace, 
Collector or other persons .acting judi¬ 
cially sluill bo liable to be Sued in ^ny 

Civil Court fov any act done or ordered 

• 

to be done by 1dm in disohange of*hl8 
judicial duty whether or not within the 
limits of his jurisdiction, provided that 
he acted in good faith. 

Now, in order that the Defendant should 
bring himself vfibhln the provisions of 
that statute, it is necessary that tb^ act 
done or ordered’to be done by him should 
be done, or ordered to be done by him 
in discharge of his judicial duty. What 
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judicial duty was^ the Defeudabt per¬ 
forming in condupting the search of the 
Plaintiff’s premises 1 In rcy opinion, he 
was performing no judicial duties at all. 
The Defendant, as District Magistrate, 
has important duties, both executive and 
judicial, cast upon him and the Defend¬ 
ant was notji I think, performing any 
jiidlclal duty in conducting the search 
of the Plaintiff’s premises for arms. 

In these circumstances, I must hold 
that the search of thei Plaintiff’s pre¬ 
mises by and under the direction of the 
Defendant was not warranted by law. 
The entry by the Defendant into the 
Plaintiff’s premises being, therefore, a 
trespass, I have to consider, before I deter¬ 
mine what amount of damages I shall 
award to the Plaintiff, whether the 
Defendant was actuated by malCe or 
other improper motives. 

It cannot be said, in this case, tliat the 
Defendant had any feelings of hatred 
or revenge against the Plaintiff with 
whom he was not acqu'aintec|. It has, 
however, been argued that the Defeucj- 
ant had, in the, unfortunate disturbances 
which had arisen between tlje Hindus 
and Mahomedans at Jt'.lnalpore, taken the 
side of the Muhomedans and that the 
•search on the 28th April 1907 was really 
conducted by the Defendant owing to 
the'lmproper feelings that he held against 
the Hindus at Jamalpore generally. In 
support of this, it is alleged that, as 
, the Defendant, when he arrived at Jamal¬ 
pore on the morning of April 28tb, was 
aware that the Mahomedans had pre¬ 
viously announced by beat of drum that 
the Government had given them permis¬ 
sion to loot the Hindus’ property and to 
"^^Riarry their widows In niia-form and 
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0. ClarkB. 

that a„ large number of the Hindus were 

' 1 ' ' I ® ' 

fleeing frod. tbe place in a state of pai^c, 

, if the Defendant liadf' honestly done his 
duty, he would, in the first place, have 
tried to restore confidence to the Hindus 
by assuring them, of the impartiality of 
the Governnk3nt'’, i , 

It may bo that a than of wider ex- 
porierce dr riper judgment would have 
done so; but, ever, if I were to assume 
that this was the primary duty of. the 
Defendant, this allegatJom against the 
Defendant only combs to this, namely, 
that he committed an error of ju^ment. 

The Defendant was sevei:ely cross exa¬ 
mined by the learned counsel for. the 
Plaintiff, and I am a^atisfied, from what I 
have heard In th’h case, that the Defend¬ 
ant, in determining upon the search 
that was made on tne 28th April 1907, 
was acting iond fi'te and was..,hqt ac¬ 
tuated by malice or other improper 
motives against any particular individual 
or section of the caijimunlty. 

But, whilst I dad that the Defendant 
was not actuated by malice, I cannot 
absolve the Def6ndan4 with regard to one 
matter, .nalnely,' that the Defendant 
failed to exercise pfopen supervision and 
control over tht- people finder him con- 

I 

ducting the search. Now, what are the 
facts relating to'Vie actual search itself 1 
By the time tlve Deftndwnt an/i the 
sdarchlug party reached the Plaintiff’s 
kutchery, tlib Ifutcherles of three other 
zemindars and a Hindu temple had been 

• i ' " 

previously searched without'fiudlng any- 
thing .suspicioeis. In these clrcumsttlticeB, 
one Would have thought that the Defend¬ 
ant would have then doubted whether 
the informatiort given ,tQ him by the 
police was correct and would have pro- 
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* * » * 

cee^d wilh great clYcunSjieotion, the 

racfte Bpecially. so, ‘as ha ad^nlts' that, at 

• • • • • 


the search of one (Si Uie kutoberies pre- 
• * ^ * 

viously searched,*a complaint’ had been 
* 

made to him by a Hindu geatlehaan,, who 

was accompanying’ the search party, as 

• • • , 

to t|ie method in whjch'* tlje search^ was 
being couductgd. Whst then are the 
facts relatTnn tq the actual search o^ the 
Plaintiff’s kutptiery? The servants of 
the Plaintiff .^eKcept one Safaullah, a 
Mahomedan^ who had charge of the keys 
of the kutch^ry. laid who was not on 
the premises vhen the Defendf^nt and 
the search party arrived) having‘lied 
owing to the panic, it "became necesear^ 
for the agarch party to'break open the 
oater door to the kutchery.” (•Having 
tius effected an entrance- some of the 
Mahorpedtfn mob which l>ad collected 
andVere accompanying the search party 
v/ere requisitloiittcJ to go and bring daos 
%nd assfst in opening the* boxes - whici 
contained the zemindary papers. That 

th^search was conducted, with unueces- 

# • 

gary damage to the, prijperty of the 
Plaintiff oanpot to m^ mind be doubted 
for an Instant. The papers.out of vari¬ 
ous box^s in the* kutcHory'Atere strewn 
haphazardly^on tjie floor of the^ kutchery. 

Mr.* Hornlman of tfie Statesman news- 

* « 

paper who.gaccompanied Mr. Newman 
of the Englishman newspapej, had been 
especially .(Jhlegated to proceed to Jamal- 
pore and report ot\ the state of' the 
disturbances at Jgmalporo has graphi¬ 
cally described the oondltien o{ affairs as 
he found idiem at th^ Plaintiff’s kutchery 
on' May Ist. I am satisfied on the evi¬ 
dence that the state of ^ffalri? at the 
Plaintiff’s kutchery on May 1st was the 
same as It (rad beea left on the conclu 
slou of the search. 


It i» snly fair, however, to the Defen¬ 
dant to state that he had had no pre-— 
vlohs expedente In*conducting a search 
and that he did not himself enter the 
kutchery buC relied on the police to 
conduct the search in a proper manner, 
But, whilst this goes to establish the 
Defendant’s bond fide's, it Ooes not release 
him fnom the obligation, the law casts 
upon him as being In supreme control 
of the search party from seeing that the 
search was conducted In a proper and 
reasonable mannet. 

Turning then to the question of dama¬ 
ges, 1 am of opinion that the conduct 
of the Defendant has not been such as 
the damages to be awarded should be 
exemplary. But, whilst I think that the 
damages should not be exemplary, I also 
thijjk that they must be substantial. I 
am unable to accede to the argument 
of the learned counsel for the'Defendant 
that the damages In this,case shquid be 
purely nominal. 

Having given the matter the best 
oonsidetatiou ’that I can, I think the. 
justice of the case would be met. If I 
order the Defefidant t’o pay to the Plain¬ 
tiff Rs,’000 as damages The Defendant’ 
muijt also pay to the Plaintiff his costs of 
this suit on scale No. 2. 

Mr. Eirendra Math Eutf, Attonley for 
the Plaintiff. 

A/r. II. C. Eggar, Attorney for the De¬ 
fendant. 

Decrtee for damages and costs 
P, R. C. 
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Suit No. 5 ^of 1908.* 

Fletcher, J. '' 

1908. Bro.iendra Kissore 

Heard, 28, 29, Ray CuAUDauui 

May ikl, June. i'. 

Judgraen^, M, A. Loffeman, 

-19, June. ' j 

Tort—Trespass—Acti done uiulei\ orders 
of idiojul superior, responsibility for—House- 
seq.rch—Trespass ab initio— on. 
person—Master aiul sermnt—Loss of service. 

A person cannot he held responsible for 
acts done hy him under the orders and 
directions of his lawful superior. 

If a police-officer, whilst lawfully con¬ 
ducting a search, assaults some person on 
the premises, his entiy on the premises 
does not necessarily become unlaivful from 
the outset. 

Smith v. Eqointon (1) followed. 

Six CARPENTEBa’ case (2) distinguished. 

In all cases of action for trespass to the 
pel son of the servant, it ii necessary for 
the master to prove that he^ has, to some 
extent at least, been deprived of the services 
of his servant owing to the wiongful act 
of the alleged trespasser. 

Suit for the recovery Ct Rs. 10,500 or 
auch other sum ftS' the Court may allow, 
by way of damages and of the costs of 
suit, for trespass to the propevty of the 
Plalntflf and'the person of 'the Plaintiff’s 
servant on the 27th and 28th of April 
1907. 

(1) 7 Acl. and El. 167, per Littleclalc, 
J. App. 170 (1837). 

(2) 8 Co, Rep. 146 (a), s. C. 1 Sm. E. C. 
(11th Ed ) p. 122. 

* Original Suit No. 72 of 1907 before the 
3rd Subordinate Judge of Mymensing, transferred 
High Court by its order dated the 3rd 
January 1008. 
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The ^Jao'ts of the crse appear from the 
judgment. . ^ . 

Mr. A, Gfidudhuri (wlfh ikessrs. 
Chakravarti, J. N. ifiop, L. P. ,E. ^f^ugh 
and B. K. Lahiri) lov the Plaintiff. 

Th6>Standing Counsel (Mr. W, Gregory 
with Mr. J, E: Bagrgm) for the Defend¬ 
ant. , c " n , 

, CUr. adv. vult. 

‘ e| O s fl 

The Judgment' op the .Court was as 
follows :— ' ‘ 

Fletcher, J. — In this 8i,dt the Plaintiff^ 
who is the same persoii as is the PlaintiST 
in the swit in which I have''ju8t delivered 
judgment,* seeks to recover, damages 
against the Defendant, who was, in the 
month of April 1907, ,District’ Superin¬ 
tendent ot Police'if the District of My- 
mensliig for certain alleged unlawful acts 
done by the Defendant on the 27tL and 
28th of April 1907. « ' 

^ It will bo convenient to deal. In the 
first place, with the acta a-I'leged to bavd 
been done by the Deferdant on the 28th 
April. This suit, so far as It*relates to 
^ those acts, is founded on exactly the same 
facts as those dexit with'in the suit 
against Mr. Clarko. The acts so done 
were done by the Defendant -utider the 
orders and directloiiF of Mr. 'Clarke, his 

, I ' 

lawful superior; icnd for those acts, he 
cannot be held responsible. The suit, 
therefore, so far as 1* relates ho tbe^lnol- 
dentiuof the 28th .^pril, fails, 

Coming then to - the Incidents on tho 
27th of April which are relied on hy the 
Plaintiff in this suit, It appears that, 
about 9 o’clock ta the evening, the De¬ 
fendant knd Mr. Barnevllle were sitting 

* Brojendra KissoreTtoi/Cllowdki.ry V. L, 0. 
Clarke, vide, supra., p. 977. 



Yot. XII.] THB CALCUTTA WKBKLY. NOTES. 083 


BpQJiysDBA Kissore Ray Chauphuri w. M. 

• t 

together.ln the.-Da^i Busigalow^when they 

be^d a,report! of a ^re-arm'and the 

■Defendant weVit out and ft)und' a man 

ruDiiiQg i)a8t the Bunggilciv who tola hit’s, 

a man had been -shot. The Defendant 
•» '•* 

accompanied by »Mr. Barneville Imme¬ 
diately started in the dirsctiot\ In which 
the- report of the eJlot had come, and on 
the way, they met a wounded nifni being 
assistfa’d by bth'ers. From them, they^ 
learnt the plaOe of'oocurrence to which* 
they proceeded. On arrlv’ng (here, the 
Defendantj 8ta‘«8 (hat, he was told, the 
shot had been firoif by one Prokash Diitt 
aocotrpanled by four or five young men, 
who were etrangera to Jamalpur and th‘\t 
the men, after the occurrence, had run 
In the difeclion .of the Plaintiff’s and 
hjs mother’s kutcherits.', The Dofondaut 
states ‘lhat he proceeded towards the 
kut<jh^riG8 wi.th a view" to effecting the' 
arre8^• of*,th.^ mop and .hat, when ap¬ 
proaching the kutc'horle8.,\>e met the 
Inspector Ka.^ini with a br/ly of cons¬ 
tables who infotn'ed him that the men 
had run iu‘o the kuteherio's. 

The Defendant then entered the Plain¬ 
tiff’s mother’s kirtchery, known as the 
four-annas kutoher.y, V.id fche.'e arrested 
certain pefsonsj Tl;e acts that are said 
to have ^occurred at the four-anuaa kut- 
ohery ire not materlaP to be considered 
at present^ and will ^ftly be material If 
I fiwi that •{the Plaintiff is entitled to 
maintain this suit. The Plaintiff Jays 
that, from the four aan&s kutchery, the 
defendant proceeded to hlsjsutohery and 
assaulted otae of thtf Plaintiff’s servants 
Bbownath Ojha and caused damage to 
the kutchery buildings. Tbe Defendant, 

a 

in bis evidence before me, states that he 
never went, tp the Plaintiff’s kutchery 


A. Luffeman. 

buildings at all, that from the four-annas 
kutchery, he proceeled through the oom;;^ 
pound of the J’lalnt^ff’s kutchery (having 
only inspected the bash/i of the Plaintiff’s 
Nalb on tb^e way) to the temple of 
the Hindu goddess which has been so 
frequently mentioned in this case. 

I have first, therefoVe, to’decide whether 
the Defendant did enter the Plaintiff’s 
kutchery on the night of the 27th of 
April. In my opinion, the evldench shows 
that ho did and it is to be noticed 
that the Defendant in his written state- 
ment admits that he went to the Plain¬ 
tiff’s kutchery. Moreover, in the notice 
before action, the fact that the Defend¬ 
ant went to the Plaintiff's kutchery is 
distinctly alleged. The Defendant had 
notice of this fact all along, and if he 

meant to controvert the fact that he went 
% 

to the Plaintiff’s kutchery, he' ought to 
have done so at the earlles* moment. 
The Defendant has called no evidence 
to corroborate his statement that he did 
not enter the Plaintiff’s kutchery. In 
t]jeae ciroumituncos, I find as a fact that 
the Defendant did enter the Plaintiff’s 
kutchery on the night of the 27th April. 
In the next place, for what purpose did 
the Defendant enter the ‘Plaintiff’s kut¬ 
chery ? The Plaintiff’s wU.iesses’ evidence 

T 

shows that he was searching fo’’ some 
persons and the only Inference that I 

9 » 

can draw from this is that be was search¬ 
ing for people connected with the shoot¬ 
ing affray. The entry of the Defend¬ 
ant into the Plaintiff’s kutchery was, 
therefore, in the first place, lawful: were 
theu such unlawful acta done by or 
under the direction of the Defendant 
after his entry as made him a trespasser 
ab initio! 
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Now, the facts relied on against the 
Defendant are, first,'.the damage to the 
corrugated-iron door of the Plaintiff’s 
Nalb’s bed room; secondly, the damage 
done to the buildings by thf Mahomedan 
mob; and, thirdly, the assault on Bhow- 
nath Ojha. First then as to the damage 
dqne to the corrugated-iron door to the 
bed room of th? Plaintiff’s Nalb, I do not 
think there Is any evidence to connect 
the Defendant with this act. Similarly, 
with regard to the damage to the build¬ 
ings by the mob, although there can be 
no doubt but that damage was done, 
there is no evidence to show that the 
mob acted by or under the direction of 
the Defendant or that he in any way 
approved of their action. 

The main contest has been as to whe¬ 
ther or not Bhownath Ojha was assaulted 
by the order of the Defendant. 

But, e^en if I were to find as a fact 
that Bhownath Ojha was assaulted under 
the orders or 'by the direction of the 
Defendant, can the Plaintiff maintain the 
present suit? Now, the learned .counsel 
for the Plaintiff put the "Piaintiff’s cause 
of action on this portion of the case 
on two grounds,—first, trespass to the 
land of the Plaintiff,, and, secondly, 
trespass to the person of the Plaintiff’s 
servant. 

Now, with regard to the first of these 
two causes- of action, I cdn find nothing 
Id the evidence to show that, at the time 
when Bhownath Ojha was alleged to 
have been beaten, the Defendant had 
finished bis search and was remain¬ 
ing on the Plaintiff’s premises for the 
unlawful purpose of committing an as¬ 
sault on Bhownath. 

^ The general rule laid down in the Bix 


Carpenter^$ case (.^) hr tha^ where there 
is an authority given by law for doing an 
act, there an abuse may (uot necessarily 
must) turn the att into a trespass ab 
initio [see, judgment of Llttledale, J., 
on Simple v. Egginton /’!)]. 

It would be. much too wide an exten¬ 
sion of the doctrine of trespass ab ivAtio 
to hold that if a policS-offioer, whilst ' 
lawfully cndnctlng a ceavch, assaulted 
some person on the premises, his entry 
on the premises had become unlawful 
from the outset. r 

The suit, therefore,' in so far as it is 
founded on a trespass to 'the land of the 
Plaintiff, fails. 

The “second cause of action relied o»by 
the Plaintiff is a tresppss to the person of 
his servJint Bhownath. Now, undoubtedly, 
a master may, in certain circumstances, 
“maintain an action for a trespaoS done 
to the person of his ser*’auc wh'ureby 
he is deprived of the servant’s .services. 
The commonest form o(,action pf this 
nature is an action Jor seduction which 
is brought by ^he-parent not fpr the dis¬ 
honour done; to his daughter, but on the 
theory that the p,;>rent, has- been depriv¬ 
ed of his daughter’s services owing to 
the wrongful uct of the seducer. But, 
in all ca&38 of ectlon lor trespass to the 
person ox the gervant of the Plaintiff, 
lb is necessary for t,i\p Plaintiff to prove 
that he has, to sopie exte.nt y,t least, been 
deprived of the prvices of his servant 
owing to the wrongful axis of the Defend¬ 
ant. 

In the present case, it is n§t suggested 
that Bhownath went to his native-.111. 

(1) 8 <*Jo., Rep. 146 (a), s. c. 1 Sta, L. C 
(11th Kd.) p. 132, 

(2) 7 Ad. aifil Er. at p., 17.6 (1837). 
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age (^wing to t8e effecfti of‘the ^alleged 

assaSilb upon Wm. *Hi8 fetsttem'^nb 

1b that hft fled frara/Jamalpore owlng^ 

to the panic prevafllng fhere. * In these 

oiroumstatfces, I must hold that! even If 

1 were to find thab*the a8|»ulb on Bhow- 

nath was done under,th% grderp or,by 

.direction of the* DefendEfnt, the ^r^enb 

suit mu|t fall.,. , • , 

Ib becomes, ^Berefore,* Immaterial to 

consider the* concKiob of the Defendant, 

for, even if express malice were found 

against the Deferfdaxtj the Plaintiff would 

still have no cause of action against the 
® * % 
Defendant for the assault on Bhownath. 

n 

Thjs suit, in my oplnloo, fails and •must 
be dismlssedtwlth costs on scale No. 2. 

Mr. Hirendra Nath , Dutt, AlW)rney ^ 
for the Plaintiff. • 

, Mr, £(, C. Eggdr, Attorney for the 
DefencUnt. * 

P. R.- C. Suit dismissed with coits. 

•. _ 

* * 

[CIVIE APPELLATE JURISDICTION.] 

Appeal poM Orioinal Okoree 
. No. 146 OF lii06.*. 

*1 Mahajamad Safi and 

• » 

Maolean, C. J. prs:,. Appellants, 

CoxB, J. * . , , *v. 

1908. • * Hat»/n ChaSdra 

28, Jancrary. Mukekvbb and ors., 

% » * * 

Raspondents. 

* * 

Land* Ac^uisfiiofi Act (*/ of 180Jf)-rOb- 
jection—Reference — Party—Jurisdiction Sf 
Court. * . * 

A CourtJias no jurisdiction to deal with 
objections excfpt those hhich wire made 
by persons who were pattiei to the'pro¬ 
ceedings before the^ Collector dnd which 

brought about the reference. 

• • • 

This was an a’ppeal preferred on the 


VtBBKLY \OTBS. 

A. Luffjsman. 

2nd of* J?[ay 1906, against the decree of 
Moulvl Abdul Barry, Subordinate Judge, ‘ 
2od*Court of Jiillah ^ughly, dated the 
9th of Februayi 1906. 

The facts of tKo case appear from the 
judgment. 

» 

Babus Provas Chandra Milter, Suren* 
dra Nath Of^osal and Suskil M. Mullick 
Jot the A'ppellants. 

• Babu Surendra Nath Guha lot the. 
Respondents. 

» * 

The Judgment ok" the Court was as 
follows:— 

* 

Maclean, C. J.—I think.this appeal 
must succeed. The difficulty. If difficulty 
there be, arises out of certain proceedings 
under the Land Acquisition Act. Certain 
property had to be acquired by Govern- 

• ment.* Some of the parties Interested 
III the apportionment of the copipensa- 
tion money awarded, objgfited to the 
apportionment, and a reference was made 
under tlie Act by the Land Acquisition 

Colb'ctor to thotCourt bf the Subordinate 

. . • • 

Judge of Hugh]/. There were sevjeral 
parties Interested l^u the paoney awarded. 
There was the zemindar and a succession 
of tenants, of whein the present Appel¬ 
lants were some, apparently In the line of 
succession the third. They wJre awarded 
a sum of Rs. ,1,222 odd. The landlord 
and some of the* tenants superior to the 
present Appellants objected to the ap. 
portionment and the reference was made 
for apportionment of the compensation • 
amongst the interested parties. The 
struggle apparently was between the 
zemindar and the superior tenants on the 
one side, and the present Appellants who 
by the award of the Collector seem to 
have obtained the larger part of the sum 

124 
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awarded, which w,a8 Ra. on the 

other. The matter proceeded before the 
Subordinate Judge: but on the 5th of 
September lfl05, the date of the refer¬ 
ence being the 13th of February 1905, 
one Haran Chandra Mukerjee, the present 
Respondent, appea^ped upon the scene and 
asked that Iifl might be made a claimant 
la the case atrd applied for tirat to put 
In a-statement: and on the 7th Septem-' 
ber that application was allowed. The 
matter then proceeded before the Subor¬ 
dinate Judge and, he by his judgment, 
dated the 9th of February 1905, awarded 
the whole ot the compensation money 
to Haran Chandra Mukerjee who the 
Appellants say ought not to have been 
allowed to intervene at so late a stage. 
Hence this appeal. 

A preliminary objection is takei thatf, 
the proper Court-fee has not been paid 
on the appeal. If that be so, we think 
it is’ clearly 'a mistake ; and, under sec. * 
582A of the Code of Ci.vil Procedure we 
can set it right and allow the proper 
Court-fee to be paid which must be sup¬ 
plied within a week from this date. Tins 
enables us to decide the appeal on the 
merits. m. 

I think the Subordinate Judge had no 
jurisdiction to allow Haran Chundra Mu¬ 
kerjee to be made a party^to these pro¬ 
ceedings at the stage h-e did. It is clear 
from a recent case In this Court, the 
case of Aiu Baiar v. Fenry Moh in Mu¬ 
kerjee (1), that the only persons who 
can raise any objection to the award of 
the Collector are the persons who are 
parties to the proceedings in the first 
Instance and that the Court can only 
deal with the objections which they liave 


made to Uie' Rwaid, In ^hat 6aBe, secs. 
18,‘ 20- ar.^ 21* of the Land Acquisition 
Act were carefullj^corsidered and wJ« 
held that under' those sections the'"Court 
can .jOnly .deal with an objection which 
has been referred to Ir, and it cannot 
go into any (question raised for the first 
time by a par‘y who had not referred 
any (Question or any objectioj to it under 
sec. 18 of the Act. If'lhat be the law, 
it is clear that the ,p^;esent case is a 
weaker one for the Respondent, because 
here Haran Chandra, lAukei'jee was not 
even.a party to the proceedings before 
the Collector, and oonseqnentVy had 
made, no objection to the award ; and no 
objection by him' had been.^ referred to 
the Ci^nrt. 

The appeal^ therefore, suq.jeeds and 
the matter mup.t go back tc the Subor¬ 
dinate Judge to deal with the objections 
which weie actually referled *td''him; 
and, the Appellant must have the costs 
of this appeal—heariiigTee three gold 
mohurs. ,, 

The Appellant is entitled to an fund 
of the Court-fee paid and to be paid on 
the memorandum of appeal, under sec. 
13 of th'6 CQprt Fees Act, 

I maj add that t,he rights if any of 
IIaran Chandra'Mukerjee wlio must be 
regarded as Jiot properly a^party to these 
proceedings will riot be affected by them. 
CoxR, J.—I agree. 

, Ap,veal^ allowed ; 

S- C. S. Case remanded. 


(1) 1, L K. 3f Cal. 4r.l il907). 
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•Appeal iftiOM-OBRyNAC Decree 
’ Nq. 19tf OF i/oi. • 


MaoleaH) C. J. 
Doss, J. 

1908. 

5, May. 


* PRAiyvL Chandba ^ 
.Mckhebjeb, Claimant, 
.Appelfant, • 

V. 

0 

.Xaja Weabv Mosun 
Mukhkpjbe, Ciakgant, 
Respondeat ^ 

Land Acquilition'tAct (/ of ISO/f) — Ob* 
jeetion — Reference — Party—Jurisdiction of 
'Court. 


A Court has no jurisdiction to deal 
uith *obJeclions except those which twere 
made by 'persons who, were pai ties to ue 
pi oceedings before thj Collictor and which 
broutght about the reference. , ^ 

a * * * 

Tl^ls* was an appeal preferred on the 
30th ‘of kaji 1907,* against the decrea 
of Bjjbu •Diiaanatb Sarkar, Subordinate 
Judge, ^ 2nd Cohrt ^f Zjilah Hughly, 
dated, the 25t^, of February 1997. * 

In this case reference was made to the 
lower Court by the CdlleStor under sec. 
^0 of the Land Acqdisltfon Act. The 
Respondent Vas»mad9 a party for the 
6rst time in thq loVier Goujt on his ap¬ 
plication. • Thq qufstiorf in this appeal 
wa^ whether th*e C^vfrt bad‘jurisdiction 

to malTB him a party. ^ 

» * « ’ * 

JBabu Shtb Chailara Palit for the Ap- 
pellairt., ^ * 

Babus Mohendra Nath Boy and ‘tlari 
Bhutan Mukherjee for*the Respondent. 


The* Judgment of the Court*’ was as 
foMows:— . 

Maclean, C. J.-^Thls ajipeal must suc¬ 
ceed upon the short ground that it is 
covered by, the decision of this Court In 
the case of Abu Bokar v. Ftasy Mohan 
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Myke,rjet (1), which was followed by 

another Division Bench of this Court in 
> 

the case of Gobinda Kumar Boy Chov^ 
dKury v. DebendnA Kumar Boy Chow- 
dhuiy (2), and in appeal from Original 
Decree No. f46‘of 1906,*‘where the same 
view was held, mamely that the Court 
has no jurisdlctien to deal with objec¬ 
tions except those which *were made ‘by 
persons who were partiej to the proceed¬ 
ings before the Collector, and which 
brought about the re,ference. • 

The appeal, therefore, must be allow- 

1 » 

ed, the order of, the Subordinate Judge 
must be discharged and the compensa¬ 
tion money must be paid to’the present 
Appellant, without prejudiiTo to the rights 
if any, of Raja Peary Mohun Mukherjee, 
because he must be treated as if he was 
not a parly to these proceedings. 

Jhe Appellant must have the costs 
of this appeal—hearing fee, four gold 
mohurs. * 

Dosa, J.—I agree. 


S. C. S. ^ Appeal allowed. 

[CIVIL AP.PlgLLArE JURISDICTION.] 

Appeal FROM Appellate Decbee 
No. 411 ciF 1907. 


Coxe, j. it 
Ryves, j. *1 

1908. j 

12, Jurre. j 


Rahimuddin Sabkar 
Defendunt, Apj)ellant 


* * V. 


Jagat KishobB 
Acharya, Plaintiff, 
Respondent* 


Bengal Tenancy Act {Y111 of 1885), sec. 
106—Rccord-of-rights—Application to ceyr- 
rect entry, made before Amending Act •of 
1808 —Reference to Civil Court under Amend¬ 
ing Act-Jurisdiction—Interpretation of 


(1) I. L. R. 34 Cal. 461 (1907;^ 

(2) 12 C. W. N. 98 <1907). 


♦ Mahumniad Safi v. IJaran Chandra, 12 C. 
W. N. 986. 
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Statute—Change of ^procedure dufing pen- 
■ dency of proceeding. 

A record of -1 ights having h(en prepared 
in 1896 the landlord applied in 1897 
for the coirection of an tnUy under sec. 
106 of the Bengal Tenancy Act as it 
then was. After the Amending Act of 
1898 7cas passed the case was teferted to 
the. Civil Cote t under the provho to sec. 
106 the Act as amended : 

Held— I'hat the Court has jurisdiction 
to tty^ notwithstanding that the proceeitngs 
were commenced pt ioi' to the passing of 
the Amending Act which first empoweted 
a reference to_ the Civtl Court. 

In matters of ptocedute an Amending 
Act would a feet legal ptoceedings institut¬ 
ed under the repealed pioiisicn. 

This was an appeal preferred on the 
6tb of March 1907, against the decree 
of Babu A. N. Majnmdar, Subordinate 
Judge of Zillsh MyrneiiBlngh, dated the 
8th of November 1906, reversing that of 
Babu Hari Churn Gango'jpadhya, Munsif, 
2nd Court of that district, d,ated the 
26th .of April 1906. " ^ 

The facts of tbe case will appear from 
the judgment. , 

Babu HetreKdra NaJ ayan Mitra for 
the Appellant. ^ '■ 

Bobus Dwarfea Hath Chuchei butty and 
Satish Chandra Ghosh foe the Res¬ 
pondent. • ^ 

Tbe Judgment of tub Court was as 
follows :— 

« 

Tbe facts of this case are not beyond 
doubt; but it appears that the Appel¬ 
lant was recorded as a ralyat at fixed 
rates 'in the record-of-rights prepared by 
the Settlement-officer of Myrnensingh in 
6. The landlord Respondent put in 


a petition ][jnde;t»- sec. 106 of the, un¬ 
amended Benga'i Ten^incy ,Aot asking that 

■ * . t 

this entry might h? cerreoted. . Th<is was 
i^n 1897. The proceedings were 'greatly 
delayed ior some unknown reason and 
on the 11th jAily 1900, ‘that is to say, 
after the passing of the Amending Act 
of 1898 tbe case was .referred to the 
Civil Court under the proviso to ^ec. 106 
of the Act, as atoended; Further delay 
ensued. The case'wao .disjposed of by 
the Munsif in 1906 and the landlord's 
suit was dlsmlssedr- .Subsequently the 
Subordinate Judge on , appeal by tbe 
landlord decreed the suit and gave tbe 
landlord a declaration that the disputed 
laiid was not held in mokvrari jama but 
at a r,e.it which was liable to enhance- 

, • i 

ment. Presumably what he mUant Was 
tnat the entry, that the Defendant was 
a raiyat at fixed rate, was Wrong anij'tbat 
he ought to have Been entered as an 
ordinary occupancy raiyat. The Subordi¬ 
nate Judge also dismissed the 'cross- 
objection as ,to jurisdiction which, has 
again been .raised by tbe present Appel¬ 
lant before us, 

I I 

The decision of , the'Subordinate Judge 
has been attacked on two grounds. 

The firat ground is <tbat, inasmuch as 
the proceedings were initiated ttnder the 
Bengal Tonanty Act before ft was amend¬ 
ed tbe Settlement-officer ricfed without 

. 1 j 

jurlscflctlon in referring it-to tbe Civil 
Court under the proviso to sec. 106 of 
the Act as amended. No authority Iras 
been- shown in support of_ this view. 
But reference has been made to spo. 8 
of tbq Bengal General Clauses Act of 
1899. That section of course cannot 
apply to the Amending Aftt of 1898 

, I 

which was passed before It, Tbe enact- 
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mer^t. that dois appl/, «eo? 4 of Act 
V ^f 186? (B. C.) aud it’ki\3l|ac lhat4hat 
sVotico does not lyle^d any support *to 
the Appellant’s case. *It*i8 argued, ho\^- 
ever, that on the g’eneral prlnffple which 
finds a place in ’see? 8, cl. (f) of the Sub¬ 
sequent Gan^ral Clausts Act,‘we should 
hold that the, landlord is not entitled 
to the bei^efit of the reference ;o’ the 

• vJ » # 

Civil Court under the# Bengal. Tenancy* 

» • • 

Act as ambnc^edi. Cl. (e), sec. 8 of the 
SuTbsequent Bengal General Clauses Act, 
1899, provldefr tha,t when an enactment 
is repealed the repeal shall not affect 
any pending legal proceeding. But it 
seems to us that wh^n the repeal of a 
section is s^ccompanied by* the substitu¬ 
tion 'of a new section, althcwgh any 
ptjudingt legal proceeddig, may not l?e 
affected by the /epe^l, thbre is nothing 
in tljifi secyorfto prevent its being affect¬ 
ed 6j*the liew pr-i^isions so. substituted. 
It is generally settled thkt in matters 
of procedure an Amending Act does 
affect legal prooeedTngs. ^n this case the 
Defendant cannot have been prejudiced 

a A 

In any v^ay. Sec. 106 or the old Act 
and sec. 106 of,* the *new. Act are of 
course dissimilar. ‘But’so lai»as this case 

is conoerne’d the' only difference between 

• • • 

the 4wo sections that Matters is,the addi¬ 
tion of a proviso that, the Settlement- 
officer may refer proSeedings tp the Civil 
Couft* fqr ^(facfslon. VVe see no.reason 
why that proyiso, should not be apf)lied 
ter the proceedings v^hioh were instituted 
before the section was amended. 

The second point is that the Subordi¬ 
nate Judge is wrong on the merits in 
declining to find that the i^efendant is a 
raiyat at. fixed rates.. Now what the 
Subordinate J\idge has found is that the 


0 

kabuliytit on which the Defendant relies 
is not genuine, that his own conduct ic' 
'Dcbnsistent with th^ theory that he is 
inything more than an ordinary raiyat 
vith oceftpanoy rights, tha6 he has failed 
.0 prove that his rent is invariable and 
vith respect to the fact that he had 
greeted permanent ^uildlilgs on his lahd 
vichout objection by the landlord, that 
the fact is quite consistent with the 
iupposltion that he is. an ordinary raiynt 
with right of occupancy. On these find¬ 
ings^ of fact we (^0 not see that the Sub¬ 
ordinate Judge could have come to any 
other decision and we are not prepared 
to say that any questiou of law arises 
upon them. 

Reference has been made to the deci¬ 
sion in Nabu Mondul v. Cholim Aiullik 
(1). That ease seems to us to be clearly 
distinguishable. In that case the ques¬ 
tion was whether the AppellaiU’s tenure 
was permanent or not. ’ The jearned 
Judge who decided the case held that 
the presumption th%t the grant was a 
permanent gTabt might be inferred from • 
the fact that .the landlord stood by-and 
made no objeciion t(f the erection of 
masonry buildings. In this case the De-’ 
fendant is not a teDure bo*Ider at. all but 
an occupancy raiyat. Hp cannot be 
ejected nor can his rent be eulianoed 
except under strict conditions Hls,rlght, 
is heritable.’ Uis tenancy has therefore 
many elements of permanence and he 
stands in no need of a preeumptlon drawn 
from the conduct of his landlord, in af- 
lowing him to build bouses. The ruling 
which has been cited could hardly be 
made applicable to the case of a • raiyat 
at all, and ’it certainly does not in the 


(1) I. L. R. 26 Cal. 696 (1898). 
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least justify any ^inference tBai; the 
present Appellant Is a raiyat at 6xed 
rates. That question did npt arise and 
could not arise in the case quoted above, 
vrhich dealt with an entirely distinct 
class of tenancy. 

It is also argued that the Subordinate 
Judge is wroqg in finding that the De¬ 
fendant has fal'ed to prove that his rent 
was invariable. This seems to us to be 
a question of fact with which we are not 
entitled to deal. The Subordinate JjUdge 
says:—“The dakhilai relied upon by 
the Respondent also do not favour the 
contention that the jama remained un¬ 
changed since 1246.” He then goes on 
to Illustrate his finding by pointing out 
what ..he calls considerable variation in 
the rent realised since the year 1294. 
We are ,unable however to accept the 
contention that this illustration indicates 
that the learned Subordinate Judge has 
paid no consideration to the evidence of 
the Defendant in respe.et of the rent 
which was realised before 1294 It is 
not incumbent on the Appellate Court 
to set out all the evidence in detail. We' 
see no reason in this case to doubt that 
the Subordinate Judge ^"S considered all 
the refit receipts.that were placed before 
him as evidence. We think his decision 
thereon is based on his cousjderatlon of 
all those receipts and cannot be inter¬ 
fered with by us in second appeal. 

The result is that the appeal fails and 
must be dismissed with costs. 

4 

N. G. Appeal dismissed. 


[CIVIL APPELF.ATE JOEISDICTIOH ] 

Appeal'*FROM Origin£L Dbcbbe *' , 
No, 19C o'f 1906. 

'I BoriAD Lal and ors., 
Ca8peb8z,J. , yiaintiffs. Appel- 
SharfuddiN, J. Ip.nts, 

1908. ' ' . 

8 Julyr Shyam Lajti and ors., 

Deienliants, Res- 
^ pondents. 

Court Fees Act ( VII of 1870), sec. 7, sub- 
sec. F, els. (a) and (d)-^Rey.enue-pay%ng 
estate Sicit for possession of share in — Court- 
fee on plaintDefinite share,''if m.i3t also 
be separately assessed with revenve. 

In a suit ,to recover possession of a 
definite share in a permanently settled 
f.-venue paying esfa'ic, the Court-f^e on tfut 
plaint should, be calculated according to 
‘ the first part of cl. (a) of. sec. 7, srfb sec. 
V of the Court Fees A^t, i.t, qt ten 'times 

•* a 

the propertieexate revenue annually pay¬ 
able. Whether such sharer^ is recorded in 
the Collector’s register^as separately assess¬ 
ed with revenue or' rot does not matter. 

^ t * « 

2’he words'" definite share” in the first 
part of the clause' does mean a definite 
share separately ccasessei with revenue, 

€ r 

Hodidul Hosseim ‘Mahomed Reza 

« o « 

(1) referred to. i. • 

1 

This was ait qpnenl preibrred on the 
4th of June 1906, against t|iie' decree of 
Babu Nanda Lal Dey, Subordinate Judge 
of Zlllah Bhag.ulpore, * dated the 23rd 
of May 1906. 

The facts of th{) case mat,er]&I to this 
report will appear from the judgment* 

Bahh Joy Oopal Ohosha for the Ap¬ 
pellants. 

|1) I. L. R. 8 Cal, 192 (1881) 
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Bonim) Dal v, Shtau Lal. 

Bahuiy Jogtt^i, Ohan^ra Roy, Umtikali 
Hukerjee,- Lackmi ^faraj/an Singh, Naren- 
dra Qhandra Bo$t, Hari Ehu>an MuJchet^ee 
and 'Rama Kanta £hvt‘charjee for tlje 
Bespondente. 

e 

The Judgment cyp tee Court was as 
follows:— . ' - . 

This Is an'appeal from a docigipn of 

the Shbordliiato Judge of "Bhagulpore^ 

dated the 23rd May 19t)6, which appears' 

to he an order rejectip-g the plaint 

because tJio Plaintiff Appellant in this 

Court did not pay the dehclt Court-fee 

as dliscted In a previous order, dated the 

22nd ddem. That previous order ref^'rs 

to another order, passed on t!ie 16th 

May- 1906, which is to the following 

effect:—“I am of opliijon that tfio shrje 

of the revenue paying estate, which has 

been claimed In this case, is 8 annas 

which* is’ net a .definite' share recorded 
1 

in the jCollectorate and which has not 
“beep• separaU’y assessed. 'Hence the 
present case is go'Nerned by sec. 7, sub- 
se'6. V, cl. (d) of the Court h''ee8 Act. 
‘The Plaintiff has himself valued the 8 
annas share at Rs K>,000, but he has 
paid Rs. 25 only a« Cjurt-fee on the 
plaint. ^ Ordered that the Plaintiff do pay 
thj balancd of the (Cburt-fee of Rs, 630 
on or before 2l8t May. 1906.” Between 
these two* dates, ciamely, the 16t.h May 
ancl the 23jj:d* May, there were certain 
proceetflngs by way. of review. The 
application ’of fbe Plalttflff for review of 
the order of the Subordinate Judge, datid 
the 16th*May 1906t was rejected by the 
Cburt. 

It has been contended! thdugh not 
very seriously, on behalf of the Defend¬ 
ants, that oa appeal Ifes against an order 


of'this kind rejecting the application 
for review. But, aj we have already 
started, the real orfjer appealed from is 
the order rejecting the plaint, which has 
the forqe of ,a decree, and this is how the 
appeal has been described. We, there¬ 
fore, think that this appeal can be main- 
0 

talned. , ^ 

On behalf of the PlalntlS It has been 
contended that the valuation was duly 
made with reference to sec. 7, suV sec. V, 
cl. (a). Court Fees Abt, VII of 1870. 

\7e are net concerned with the three 
annas share of the property because the 
Plaintiff has withdrawn his, prayer for 
confirmation of possession over that 
share; but as regards the other share, 
namely, 5 annas, the plaint discloses the 
fact that it was sought to recover posses¬ 
sion of that share. The question is 
whether ten times the proportionate 
Government revenue payable In respect 
of that share was the oroper value to 
be taken for the purposes of the Court- 
fee payable : or whether the market-value 
of that share, being a proportionate 
amount of Rs. 16,000, ought to he taken 
for the purposes of assessing the Court- 
fee. 

We havb been referred to any 
aufhority directly in pbiat, and the ques¬ 
tion, therefore, is res Integra. Rut the 
decision in Huhibid IJossein v. Mahomed 
Rtzt (1) syp^orts us in the view that we 
shall express. 

Reading cl. (a), sub-seq. V, sec. 7 of the 
Act, we think that when land, which 
Is the subject-matter of a suit, is a de¬ 
finite share.(such as five annas) of an 
estate, paying annual revenue to Govern¬ 
ment, the -Court-fee should be fixed on 

(1) I. L. R. 8 Cal. 102 (1881). 
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the value as mentlone'i, that Is, tvn,.times 
jhjie proportionate revenue payable an¬ 
nually. It is true /that the second part 

r 

of cl. (a) contemplates land which is 
part of a permanently settldJ estate, such 
part having been separately assessed by 
the Collector with annual revenue. If 
the Leglslaturu haa intended that the 
‘definite share' mentioned I'u tl),e first 
part of cl. (n) must also be a defiulte 
share separately assessed with revenue by 
the Collector, as in the second part of 
that clause, it would have said Bo;^but 
on the face of the plaint, 5 annas is a 
definite sba^e of an estate; whether it is 
separately assessed with revenue or not, 
does not matter. 

The •case contemplated by cl. (d) Is 
of a very different desorlption. Though 
it Is not necessary to decide that poi'Jt, 
it is possible that some allusion is made 
In cl. (rt) and in cl. (d), to the different 
separate account^ mentioned in secs. 10 
and 11 of the Revenue >Sale Law, Act 
XI of 1859. Cl. (d) is in two partsj 
but those parts are linked together by 
the conjunctive " and ”—therein differing 
from cl. (a) which uses the aisjunctive 
"or.” The principle underlying the dis¬ 
tinction ' between the two clauses seems 
to.be thab Court-fee must be paid on 
the market-value of distinct plots be¬ 
cause yhey may be the most valuable 
part of the estate and the rule of pro¬ 
portion not having been applied by the 

Collector cannot be invoked by the owner. 

« 

But the rule naturally applies to a de¬ 
finite share of an estate, because it is 
a share In each plot. However that may 
be, cl. \d) does not provide for the case 
of a " definite share : ” and, as we have 
«a#uiy said, five annas of a property is a 
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definite sbaroi ^ ^ubdedinate li^dge 
is wrong,In. hjs'fpading of the section. • 

We Accordingly ^seti aside the derision 

< 

cbmplained ■ of, and direct the ' lower 
Court to 'admit the plain, and to try 
the suit with regard ‘io "the five annas 
share in acoordanre <rlth law'l 

We assess the costs at five gold mohurs. 
, Appeai allowed. 


[CRIMINAL RBVISIONAi: JURISDICTION ] 

Rev. No. 008 ofv1908. 


Stephen, J. 

/ 

lioLMWCiOD, J. 


1908. 


In the matter of 
AjODHYA PrOSAD SlNOH 
, and 16 others, 

•' Petitioners, 


29, Jane. „ 

The Emperor, 

Opnoslte Party*. 

Criminal Procedure Code [Ai), V, of lf.)8), 
secs. 107 and IIS—OrdZr hindiUj (tovfA a 
p'l.rty without 'Separate finding in regard to 
each membw- 'of the party—legality. • - 


Where in a proceed'ing under sec. 107, 
Cr. P. C , against a'' party consisting of 
1 17 persons, the Magistrate bofsnd down 
all of them without coining to a separate 
finding as regards'tach >of them iitdividu- 
ally. 

Held—TAe order is bad in h.w and 
ought to be set aside. „ 

This was' a rule granted op the 4th of 
June 1908, against an order of Babu 9. 
C. Mitter, Deputy 'Maglstr^ite of Mon- 
ghyr, dated the 31st of March 1908, 
binding down the Petitioners under sec. 
107, Cr. P. C., which was, on appeal, 
affirmed by Mr. H. F. Sammon, District 
Magistrate of Monghyr. 

The material facts will appear from 
the judgment, 
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Bditorui. Notib - * iiiiif t^-trant/otableoccu- 

Articlph— I • hiding—JJiuhv^- 

Criminal Caaos of 1007 ccxxxlx lunry mortgage^Receipts--^ 
CurreuAludian Casca ccxlt Hecognwon ccxlltl 

'JOTBH OF C‘A 8 K 8 % Snrama Mu'=iilni.nu ajfil .uii’. 

KM;Lisn CUSPS'- • > t>. Mnnal Djincs^Mahorncd 

Privy Council. > Prc empUon^Lease-fi^d lU' ^ 

Morarjl Moh.uijl v. Rus- it'^nt-^'ermony * n.'xln 

Ardtshli C-iopcr * Dt^b^arain Dutt v. Ibu id.i * 

Special Uau-^Contraci— * I’rosad and urs 

Breach—Measure of*da/>wge 8 Civil PtocedHrc Code, f 462 

tissue not pioperly raised ccxlil -Ouauhnns and IKard? 
CaleutUi High Court* ^ A(t ,3 SU {h)-CerUjkaied 
(Civil Appkllatk.) * ififardian—CoTwprown.';('’—P«r* 
Barada Charon Dutta r 8 ri- pdued (ease—Sanction of 

mati IlomlaU IXissi and , Dutnet Judge . cc'xli\ 

•reports ( 8 « tndei.) ' , 



The nigh Court, Original Siile, will,he closed for the 
Annual Vacation (inclr*hng Mnhalaya, Durgah, Lakhi ami 
Kali Pujas, Bljrainditiii, Ked-uh^ilr ami Jagadlutii I'lija on 
and from Friday, the 28Lh Au[;u^‘*^o Saturday, lhc^7tli 
November )f08, liulh days ini,iuiive,*an(l will resume its 
sitting on Mondayfthe ^th N'oveiftlto^ 11'08., 

The iiisoKciit Ofuiit will sit oti the ]* Sp|dember and ifHli 
October IDOfii * 

The oHices of, the Co^rt,* Original Side,•will bo closed l'"r 
general business fair the Annual ^acslion on mid from .Minnlay, 
the 14th Septemher* in Wednesday, the l*h Noven^ber U|i)!i| 
both days iuJlusiv^ », , ^ 

One Judge will remain in town foi urgent business and 
arraugementB will bo made for tlie*attendanco of bucIi supeiior 
and subor'diuale olticer^ as may be leititired for the disimsal 
of urgent business. , 

* • 1!^ order, 

Ifidii Coi'BT 0. y. , , AV. 11. Frink, • 

The 19tli Aiiguat 1908. * • Rtgulrar. 

• • 

-r—’• * 

It is hereby notilfed* tliat,Lbe i^igb (?ourt. Appellate .Side, 
wjjl be closed for the annual viRatiou trom I'rjday, llie 2Slli 
August, to Saturday, the 7lli NoAmber I'JOS, both days 
iuciusivc. • « ,. 

The Hon'ble Mr. Justwo Sha'jfuddin *r*id the Hon’ble Mr. 
Justice Oo.se will sit as the vac.itiJn Judges, except during 
the following Court and (tazafted (Fxecufivc) holulays, viz : — 

Gazetted holiday on* aacount Fiiday, the ‘Jfitli Ticplcmbci 
of Mahalaya. IflC*. • 

Gazetted holidays on account Tuesjay, llic 29tli Soidember, 
of Durga and Lukhi Pu- To Saturday, the lOtli Oc- 
jahs, t tober , 

Gazetted holidays on a*c*ouut Saturday and Sunday, the 24th 
of Kali Pujah. and 2^lh October 1908. 

Court holiday on account of Tsesday, the 2ftli October 
Bhratriditia. , 1608. • 

Court holiday on account of Wednesday and Thursday, the 
Eed-ul-Filr. • ,28tlj and 29th October 1908. 

Gazetted holidays on account Monday and Tuesday, the ?Dd 
of Jogadhatri Pujah. and 5rd November 1908 
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Motions and aaics in whicli vakeels are engaged will be 
heard on Tuesdays and 'I'liursdays and such other days as may 
from time to time iTe fixed, at^l o’clock a.m. 

The office of th^ Appellate Side will be closed for the 
vacation from Friday,, tlio 25tli September, to Thursday, the 
29th October 1908, both days inclusive * 

Sucli Tiwns’ators, Fxamitier.s, Copyists and Assistants of 
the Rifcord Iteiiartmcnt as may lie reiiuirej, will attend olSce 
tlirougbout the vacation, except on the Court’s sanctioned 
liolidays and the Gazetted bolid.ays aWve specified. 

• A, P. JlUDDIMA.V, 

jf’/o :lit AvrjuU 19>i3. Registrar, 

t 

f ■ ' 

The Law Magazine and Review FOR August CON- 
tains an articles, which rev*iow8 the Civil Judicial 
Statistics for Rowland an*! Wales for 1906 as edited 
by Sir John Macdonell. We have noticed these statie- 
tirs in our columns before and pointed out that 
legal proceedliifis in the Coiirjs of hrst instance 
show a decline. Tliis decline is all the more re- 
maikable since proceedings In the County Courts 
continue to show a decline^for two years in succes¬ 
sion, Tliis (Itclldo in legal proceedings Is general 
and is al.io noticeable in appeals, We are glad to 
find that neither the edstor of the Judicial Statistics 
nor the reviewer attempts to ’advance the stereo¬ 
typed explanations offered for such facts, "Ap¬ 
parently ” jtays the reviewer “ It does not fluctuate 
• with •irapit)i^ement _ of trade or the reverse or good 
or bad harvests. If It does .the connection has 
been too subtle foi; us to disedver It." There is 
too grea't a tendency to generalize amongst writers 
dcallifg w»Itl^8uch subjects and it is i relief to find 
the facts prestTited as they ar^. Such figures are 
bound to vary from thn® to time within certain limi¬ 
tations the causes of which citn only be determined 
by a long series of observations. * 

• • 

» 

TuERe'iS one EXCmiON to the oeneral decline 
in appeals to the superior Court and that Is In’ res¬ 
pect of appeals to the^ Judicial Committee of the 
Privy Council. The number of proejeedings before 
the judicial Committee during 1906 fell short of 
one hmidrod by one This number has only been 
surpassed hi the last 20 years by the figures of 
1898 and 1903, It is certainly a curious fact 
that allhojigh the number of*appeals from ludla 
Is as a whole stationary, yet it generally forms 
rather more than half of the total. In 1906 out of 
99 proceedings begun In the Judicial Committee 
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the number of Indian appeals was 53, Ib^ls no less 
remarkable that In some years such as 1 WO, 1901, 
1904 the reversals In such appeals exceeded 40 per 
cent. Appeals from Canada show a slight tendency 
to Indrease, 1906 being a second year. 'Appeals 
from Australia show a decline, the figures for U906 
being lower „than those of any year during the last 
10 years except 1899. The establishment of the 
Australian High Court, which to a great extent 
takes the place of the final Court of Appeal, Is the 
obvious cause of this decline. The amount of 
reversal of Australian judgments. which In 1902 
amounted to 81 82 per cent., has diminished in 1906 
to 20 per cent. The appeals from West Indies num¬ 
bered only two.' It is somewhat extraordinary, that 
for 1827—32 when the population was about 80,0,000 
the average annual appeals were about 14 but now 
that the populations, has increased to 2,000,000 the 
appeals have dwindled to two. 

It will be bemembered that it was at our 
suggestion that the provision for the release of first 
offenders on probation of good conduct (sec. 562) 
was embodied In the Code of Criminal Procedure 
of 1898. This provision had no place in the original 
Bill and it was in fact introduced at the very last 
stage, just before the bill was passed, evidently to 
pacify to a certain e.:tent the public feeling which bad 
been roused against the hill because of the provisions 
which increased the power of the police and ti e 
executive clllcers and also supplemented Chalmers’ 
Sedition Bill by which the Indian Penal Code was 
amended at the same time. Sec. 502 of the Code of 
Criminal Procedure Js however more or less an anti¬ 
quated measure which was borrowed chlelly from the 
English Summary Jurisdiction Act ot 1879. An 
inspection of the section will show that, Its scope is 
confined to offences of a “trlviel natu-e” as is con¬ 
templated in the English Act of 1879. The Proba¬ 
tion of First Offender Act of 1887 marks a further 
progress inasmuch as it does not limit its operation 
to “ trival" cases. Still further advari'"3 was made 
in British legislatioo. during last year with a view 
to keep pace with the clvil'zed world where the 
sense of 'duly of the State for the reform of the 
erring members of society is progressing apace. It 
may i.ot be out of place here to suggest to the 
Indian Legislature that" instead of exhausting all 
their energy In panic hgislat ve measures, they might 
as well direct their attention to the serener sphere of 
humane legialatlou for the reiurmation of criminals. 


The Pbi.bation of Offenders Act ct 1907 (7, 
Ed. VII, c. 17) is a measure potent with great 
poe.slbllltles in the wo’k of reforming the^crlmlnais 
and as such is deserving of the most serious atten¬ 
tion both of tire public and the Legislature. It is 
to be uotlc^that the expression''first” has been 


omitted fr6m the t'tle. The first section which 
we reproduce below also shows that it embraces 
all kinds of offenders, men, wom<'n and children; 
that it is nob confined merely bo trival offences (as 
sec, 562 of the Code of 'Crltiinal Procedure) and that 
the justices may tdke note of the character, ante* 
cedents, age,i. health, mentul condition of the person 
charged " or any extenuating circumstances under 
wllch the offence' was - committed'and may inflict 
a nominal punishment w may release the offender 
on probation withq,ut prccepdlug to conviction. 

Th5 FIRST SECTION OT? THE PROBATION OF OFFENDERS 

Aot of 1907 runs as followa 

•I 

“Where anj person is cliargel before a court of summary 
i'lrisc’.iclioa witli an offence pnishable by such court, and 
the court t'.iinks tbau the clutge is proved, but is ot opinion 
iliat liaving regard to tlio chapicferl antecedents, age, health, 
or mental condition of the person ehargci',, dr to tlie trivial 
nature of the offence, or to tjio extenuating citcumstances 
under which the offence, was -ommitted, it is'inexpedient 
to inflict any punishment' other than a nominsl punish¬ 
ment, or that it is expedient to release the offender on 
probatjou, the court may, without proceeding to conviction, 
make an order either— , 

(t) Dismissing the information or charge ; or 
('2) Discoarging f'e offe’Hler conditionally on his entering 
into a recognizance, with or without sureties, to be of good 
behaviour nqd to appear for conviction and f.jntence when 
called on af any lime du ing such pcrioi'l,^not ex coding three 
years, as may be sp^cilied in tlie order." 

Although the Act fixes 'hree years as the maximum 
per^d nf probation yet the Home .‘Secretary anti- 
clpltes “ that the ordinary form of'• probaiion will 
be six months, and that orders for more than a year 
will be rare and exceptional." 


Sec. 2 of the act authorises'the Court to have 
a condition inserted, in the recognizance ' that the 
tffender be under the supervlslo', of such persons 
as may be named 'lu tfie order during the period 
specified in the' order.’’ Sec. 3 arranges for the 
remuneration of persons who may undertake the 
supervision of the offender under sec. 2. The Home 
Secretary in his momurandiim for the guidance of 
the magistrates says that he “ is Inclined to think 
that much valuabid aeaistefnee in carrying out the Act 
will be given in London by volifnteers.” Should a 
similar legislation be introduced ]n .India we are sure 
that the magistrativ: throughout the country will 
get considerable or. op4ratl6i) from voluntary agency. 
Sec. 5 of the Act confers power on the magistrate to 
discharge the probationer even before the period of 
probation expires on report of good conduct. This 
furnishes the necessary inducement for reformation. 

The Home Seoretart believes that voluntary 
agency for the supervision of probationers will be 
able to exercise a healthier ii iluence than persons 
oflficially connected with the Police. When voluntary 
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agency ma^ not be.'dTallable the Home ^SeorStary 
says that “ greit iare will be. ileoessary in makipg a 
seleotloD, and so poUoe offers ap^inted q]iouId not 
wear uniform lr«the djsoharge of their* duties uijjder 
the Act.” Eubllo opioioij in'Eogl^nd. s'eefas to be 
as much oppose^to police agejicy^ln such matters as 
people here, as tt^foflowlng ofltloiscu 'of this suggeE^ 
lion In the pages of the Law Magazine apd Review 
will show, * . • • 

One would not disparage in any way the^ good work done 
by these men ; but it muse be remm])ered tliift Idiougli it 
may be a good tliiijg to convert a policsnrau iato as probation 
officer, where otherwise there .would be so probation officer, 
it does not fflilow that the noliceman makes the best pl-ohstion 
officer ; and in any jase it .’jouW be rash to found 8»sy3tem 
upon the success of men of perhaj* eicept^onal caliijre. Chi¬ 
cago, too, has tried policemen e»s prtjjiation officers, and it 
seems to be agreed that they.a:t not a success in that capa¬ 
city, however useful Uiey may bo in assisting other probation 
officers. The policeman wili al^'ays tend to adopt the role 
of the prosecuter—which isllieie to, the right conception of 
a probation officer—and must inevitably suggest the strong 
arm of the law, the sword of Justice not her balances, J.o the 
probationer whom hc^ is* trying to befriend. Dress hiifl in 
mufti as much as you,like„what will you make of him but », 
plain clothes constable ! In low circles tin? plain clothes man 
incurs^the odium that attaches to tlie qtf. * 

CR'AIINAl CASES OF fOW. 

• * * • • 

, (Continued from ]JI ccxxxfv). 

Civil Tre8pIs 8 •-Jrftipaja on* land used by thd 
oomplalnant as a^^thwSy, when a questioti of title is 
raised, is not crlmlnal*^mply because tbetomplalHant 
used the way fbr qiare thau^x months; tW efuestion 
of title having been left undecid^ (Radi v. Puma, 
11 0. W. N.-171j, ^ . 

Lurking House TbesfIss.— Where the,hccu8ed was 
found at midufght in the complainant'^s hohse without 
bis consent or invitation, a (onvjctloniunder sec. 456 
Is legal (.Emperor V. lihri, 29'All. . 46).,'The same 
questions were raiset^ and so aecld*edjn 15 All. H 
and ^2 Cal. 391. * • • 

UsiSG forged DOOUMEtW.— a marS statement to 
the Court, which* wi^f in possession ^f a document 
sent to it by a llegistsar, tijfit the? •document is 
genuine is not an u8et,(Asimuddf v. King-^mperor, 
11 C, W. N. 838)., It has^hlse been ruled iu a yery 
recent unreported oase'tliat filing a,document bqfC 
not tendering it afterwards Is not atsusqy. 

Trade Marks,— Where the acogsetl employed bot¬ 
tles and labels apparently similar but disclosiDg great 
differences on careful se^amination, held that* no 
offence bad beeq, committed. The Criminal Courts 
should not be resorted to in ctisea of (depute as to 
the right of user of a trade-mfirk (Surja vt MoKahir, 
11 C. W. N. 887). 

Bigamy.—A native Christian who, hjavlng a Chris¬ 
tian wife, marries a Hindu* tfocordlng to the Hindu 
rites, is guilty under sec. 494, though he had re¬ 
nounced Christianity before contracting the second 
marriage (Emperor v. Lazur, 30 Mad. 550). 


D^amation,— [ ITtfnfSjfa}.« The liability of ^ wit¬ 
ness to ^ criminal prosecution for defamation com- 
mitteci (in the witness-box has been a matter of 
confficting rulings in*all the High Courts, An Alla¬ 
habad Full Bench case by a majority has settled it in 
the* affirmatjve for that Province (Emperor v. Ganga, 
29 All. 685). In Madras the decisions have gone the 
other way (Re J.lroja, 30 Mad. 222: Manjaya v. 
Seiha, 11 Mad. 477). All ^he rulings of the four 
High Courts are referred to in the Allahabad Full 
Bench decision, [•G'ooof faith]. The extent of the 
right of comment on'a bo8k or work of another has 
been discussed in A/mpi!ror V. Abdool, 31 Bom. 293. 
The cirtmrastancos under* which it ts necessary to 
' prove express malice In a case atpse in Grant v. 

’ J/wperor, 11 C. W. N. 390. 

Ill— feviDENCK Act. 

General maiiers —Evidence as to negotiations of 
compromise, and admissions during such negotiations, 
are without a prejudice and inadmissible (.54iinya v. 
Empefor, 11 C. W. N. xxvi). This doctrine, if 
applicable in criminal cas^s, must be limited to 
the cases of compoundable offences. The piece meal 
examination of the testimony of witnesses, with¬ 
out a broad view of the circumstances and pro- 
bablities, generally leads to a faflure of justice, 
hlvefi if witnesses resist croes examlnatlon, but if 
their, evidence is opposed to tjie ordinary course 
of human conduct, jt should bo accepted with the 
greatest caution (Nibaran v. King-Emperor, 11 C. 
W. N. 1085). 

Res gkst.i;.— The doctrine of the relevancy of 
facta as part of the 'ru gestin is approved of in sec. 
6, Ill. (u) of th*e Act. Hearsay evidence of the 
statements of/iiye standers as to an occurrence is 
admissible only It made-at the time of t^e traus* 
action or so lAortly as to form par? of the transac¬ 
tion (Chain,Mahto v. Emperor, 11 C. W, N. 266), 
In Re Surat Dhobni, 10 Cal. 302, the statement was 
made lm&iedidte4y, after Ihe commission of the 
offence and in the present oj 'the dtHused, and it was 
held aSmissible under both seps, 6.and 8. ,• 

Confessions,—[P er«o» in authority^. A panchayei 
was held to b^ a person in authority within sec. 24. 
(Emperor v. Jasl^, H C. W. N.,904 .■•contra 4 All. 
46 and 4 Pom. Law Rep, 7S5). In 9 0. W. N. 974 
a panchayei, when assuming such authority and lead¬ 
ing the accused to believe he had it, was treated aa 
a person In authority. , 

[Improper inducement]. To tell a person to speak 
the truth does nob render a confession Inadmissible 
(Emperor v. Jashti, 11 C. W. N. 904), but to tell him 
that he had better speak the truth makes the state¬ 
ment inadmissible. (See the rulings lb the Author’s 
Law of Confess&ns, pp. 30—32). [fietiacted con/««* 
sioni], The case of Emperor v. Kekti, 29 All. 434, 
is one of those unfortunate decisions of the Allaha¬ 
bad High Court which should never have been 
reported. It holds that a conviction can be sust^ned 
ou the uuretracted confession of a oo Rcouaed not only 
• 2J9 
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agaiuBt fhe maker but 'also against the co-acLUsed. 
The whole subject is discussed, and all the tuling:s 
cited in the Author’s Law oj Csnjnsionf, p(j."92 97. 
This Allahabad case Is not consisteut with the rulings 
In 1 AIL 66^. and Ibid 6T5. f, 

Dyino declarations.— a dying declavAtion taken 
in the absence of the accused and by a person other 
than the committing Magistrate m-ist'be proved by 
the recording officer oratlior person who heard it 
{Panchv v. Empircr, 31 Cal. G98). The written 
record is inadmissible, but may.be used to refresh ihe 
'deponent’s memory (Empeior v. Samnuddu^, 8 Cal. 
211 ). • . 

AoMiBSiuiLify WITHOUT PROOF —Sec. 80 does not 
dispense with propf of the identity of the accused as 
being the mSker of the confessor (Emperor v. Jish', 
11 C. W. N. 904 : see also 11 Cal. 5S0 and (^uem- 
Empress v. Fakir, 21 All. 159, 1G2, l'o3), 

Onus. —The fact of an accuadd Going found near 
the place of occurrence with a gun Immediately after 
a gun was fired Is 'strong circumstantial evidence, 
but Its weight Is weakened if two unconnected 
persons are so found (Nibaran v. Kivg-Empeuir, 11 
C. W. N. 1085) 

Presumptions ^--[/’o«fcssi’on oj stolen p>operiy]. 
The finding of stolen property in the accused’s hiu, 
where his wife lived and to which others had access, 
is not sufficient to support a conviciinn undensec. 
411, I, P. C. (Ejatuddi v Ijjabah, 11 C. W. N xviii), 
nor the finding, six mouths after, of articles of ordi¬ 
nary use without any id“ntifying marks (Emperor 
y. Sughar, 29 All.' 138). See on the point 6 All S24 
and 11 Cal. 160. The question as, to who is in pos¬ 
session of stolen property foqnd in a room of a 
Hindu joint family has been diso.issed iji several 
Allahabad cases see Queen Empress' v. ^unp'am,'15 
All. 129 and Emperor v. Budh, 29 All.'‘598. * 

Competency of a witness.— Befofe a thild of ten¬ 
der years Is asked questions, the Cour.t should test 
his capacity to understand and giv(''iatlonal answers, 
and his capacity fd understjiid the (lifTerence between 
truth.pd falsehood-(5/tfiH Fakir v. Enperer, 11 C. 
W. N. 51).. ' 

Corroborative statement.—A statement by a per¬ 
son who was discovered gagged in & jungle that the 
accused tried to kill her is not admissible as a com¬ 
plaint, nor under sec. 8 as conduct, nor under sec. 
157 if not corroborative, of any statement In Court 
nor used to contradict (Kheroda v. King-Emperor, 11 
C. W, N. cxciv). 

IV— General and Local Acts, 

Act XIII of 1859.—A labourer’s‘contract cannot 
be enforced nor repayment of money ordered after the 
expiry of the contract (Khoda v. Mot^ 11 C. W. N. 
247). This ruling is questionable. It was followed 
by Holrawood; J,, but dissented from by Stephen, J., 
IQ ft uur&|jortt)d ctiHe ; Cr. Hev, J/isc. Nt), 70 

or 1908). A coolie sirdar or recruiter is not within 
the Act (Khtlu v. Dixon, G C. L J. 180). 

4CT XI OF 1878,—A sword stick Is “arms” 


WEEKLY NOTES.. , [Vol. Xll. 

/ 

within sec. 4 of the Act. (Einpepor v. Smith, 34 
Cal. 749), ' • 

Act SVIIl, oV lj579k-[P/^ader8]. The words 
" ary sUbh mircondupt as aforef.ald ”'in see. 14 relate 
tc all the 'Cisos set out in sec. 13. ' j) lower Court 
may, thelrefore, inq-Airfi into a matter falling within 
^'ec 13 ( f) (lt‘ Muhammad 29 AH'. 61). See S7 Gal. 
1023: 15< Cal. 152 and 26 Mad. 4^8. [Adeocats]. 
An a'rtftngement'-with a client without the interven 
lion of a solicitor in Bengal at a half fee, and a 
threat to take a‘brief oq the other side, unless a 
certain amount, was" paid, are iinpi^ofesslonal (In re 
S. K 'II. U Cal. 729). ' See Re S trbwhiory, 29 
.AH 95 and Re. Cov>.i(jeey Oft). 129 as to other 
, matters of professional rfijquette. 

Act XIV of 1862.-vThc Imprisonment inflicted 
iiniler sec 359 may be simple or rigorous, but Its 
nature must he determined at the time of Its passing, 
otherwise it must be* d>erfied to be simple. (Amir 
Ahy. Maihoo, 11 C W. N. 740) 

Act XXL of 1883 —S'cs. -5 knd 111 were ex- 
,’ilained, and it was also held that a Presidency Magis¬ 
trate 'is a Magfstrate of the first class for the pur¬ 
poses of the Act, "(Emperor, v. Jeevanji, 31 'Bom. 
Gll). , . 

’ Act XIII OF 18'39 —Supplying liquor to a soldier’s 
servant with" the latter’s raonby and for his use is 
I not within sec. \'i\Enpeyor v; Pased, 31 Btm 523). 
Tiriie runs from tlie date of the ipiiojice under sec. 
90 (4) of the Ciut,onin#nt,Col'3',(6'in>ps')«v.jE'/n- 
11 C.,W. N li).' ‘ 

IX OF 1890.—Neither sec.* 47 nor the rules made 
thereunder create orimi'nal offences (/?« ^asanti, 11 
C. W N. 583). Whele in consequence of the omission 
by station niastet to take down the lino clear signal 
a collision .took place, it wks held he was guilty 
under sec. 101 ( 7 oy. 90 /)ai y. i^inpew, 11 C. W. N. 
173). The casd is lllstingnishable from Queen v. 
Manphool,^ 5 N. W, P, 240. The essence of the 
offence under see. iri is dishpuist or fraudulent In¬ 
tention. , Merely IrSvelling^wIthout a ticket is not an 
offence , (Queen Empress v. lUmpal, 20 A117 95: 
Kuloda V. Enijieror, 11 C. Wt N 100), but to do so 
with a false an'd Irt^elCvant 'ticket with such intent 
is an offe-ice {Kuloda v. En^pvror, supra). 

^VHl OF 1897‘.—Tlie' kiagis^rato should hold an 
iitquiry under xec. 12 as to the age of the offender 
by taking evidench (Dtdalr v. Emperor, 11 C. W. N. 
xi). 

Prnoal Council Acts— [// of 1867] Where 
the premises of a firm '-fcere used at night for 
gambling for. months. together to'the profit of the 
durwens in charge It was held that the rooms were 
not a “ common gaming house ” (Mohesh v. Emperor, 
11 V. W. N. 972) If the game is one mainly of 
skill it is not gamhig, tho.ugh there Is some element 
of chance ; where as it is so If the game Is one merely 
of chance (Ilari v. King Emperor, 6 C. L J. 708). 
[Ill of 1886], The bye law under sec. 139 as to en¬ 
croachments h not ultra vires (Ramantat' v. Arrah 
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lie. \y,.N. 1099). [IIIofm9\ A 
lime trader wbo'bis taken a l|penee under see. 191 
must take another uiyler seq. 4(^6 to.Btore llmelj 8 epm 
V. Corp , 34 Cal.'913). A'letter wjtUotit la formal 
notice under 90 c. 408^8 In contnaven'Jen* 0 / \he ^aw. 
If a geDeral*tioti 4 !e is isaue’d under tlite aSotioo a copy 
of the standard *plah muat be Silnt |rith it' pointing 
out the woik to be done (/Tuna* v, Corp , 11 C. W. 
N. 508). Where a notice umfer sec. 408_l»a8 exj)irod 
the offence ia completed and ^itafion beglq^ from 
that period (Kumud v,i «C*aI. 909j. The 

Magistrate shoAld exercise-a prpper’difjpret^on before 
acting ur,^er. secs. 449, 450, 459, Circumstances 
under which the order was held impjropih: hlated 
(Chuni V, Cotp., ^4 Cal,'*3|*l : see Abdul v.» Corp., 
33 Cal. 287). [IIIof^lQQG]. ‘As’to what'is neces* 
sary to bring a case undef see'. 2, see Kokil v. Em- 
6 C.L. J. 710. 

Bombay Acts,— [4(4A Qflurts Act]. Construction 
of secs, 29 and 30 (Empi]ro*r v. Bhagwandnt, 31 
Bom. 335). [/7,o/ 7557]* The presumptio.n under 
sec. 7 only arises ‘upon an arrest and search wider 
sec, G. Powers of Ma’gistrates dlsqussed {Emperori^. 
Fernad, 31 Bom, 438) [IV ^of H^OS]. Power of 
the Comrai88iop,er to* prohibjt a police officer from 
meeting and* discussing any subject in icvinection 
with the farce N.Jitiiout consent# djscussed 
peror v, Atmarain, 31,Bora 4S0, , 

MadAas AcTS.-*-[7r^(-/ *186^]* It is necessary 
under sec. 18t;i(t^ idiat^cattle should,have been kept 
for trade, but*l|abitiAl uset’of the place must be 
proved (Empiror vtjlayandi, 30Madj220). Sec. 2^2 
applies to lanqs. havlug>,nu side drains,or ditches 
(Emperor v Nngan, 30 Mad, 221). 

N. W. -P. —[I OS' 1891). ^8 to payment 

of water rate, see .(^mperor Sumer, 29 All. 375) 
[/ of 1900], If permission to Puild* is applied for, 
and not refused befoVe the s^atiitoj'y period, a person* 
may build and may erectr such scaffoldings as are 
necessary for the constructioH of the' lufflding (Em¬ 
peror V, Ookul, 29 AH, 731). , ’ 

' E.* II. MbNNIKB. 

[Concluded.) • 

!_L... ‘ 

CUaUENlMNDIAN. CASES, 

• • * 

BoMWEsrcH V. Bomwestch, I.»L. R. 35 Cal*. 381. 

Marriage with deceated Viift’i ihterw-Cmtody of child 
— Maintenance. • 

A marriage with ^ deceased wifek sister,.is void 
ah initio and the child in law Is an illegitimate child 
and the mottor is entitled, unless* a stropg case is 

made out to the contrary, *to the justody of the 

child. Maintenance for i child may be rightly and 
properly spent for the purpose of maintaining a joint 
home for the infanlr and h^s o'r her parent, and an 
account of the amount allowed , for maintenance is 
not ordered so long as the Infa^Bt js properly main¬ 
tained. 


JoGNBsntPRAKAsn V. Manirdddi, I. L. R. 35 Cal. 
417.y Bengal Tenancy Act, tec. 188. 

f % 

Sec. 198 of the Bengal Tenancy Act has no appli¬ 
cation* when there l 8 *a separate contract in favour of 
one set of landlords. 


Rajkdjiar.v, Sheo Nar^tas, I. L R. 35 Cal. 431. 
4/or tgage decree—Costs—Execution. 

• • 

A decree far costs ia a part of the mortgage decree 
and the decreehMder must proceed In the first 
instance against the mortgaged property for recovery- 
of costj. • * ■ 


Chatring Moolchand v. R II. Wuhchuroh, I. L. 
R. .32 Bom, 208. Contract Act, secs. 16, 794-— 
Undue injiuence — Interest. 

A high rate of Interest which would induce a 
Court of equity to give relief on the ground of 
being hard and unconscionable Is not by itself evi¬ 
dence of undue influence. This fact coupled with 
other circumstances may be sufficient to make out 
a primd facie case of undue influence. 


Hormusji tr. IIiRAjBHAi, I, L. R. 32 Bom. 214. 
Chanty—Cypres doctnne—Altered scheme. 

* 

When owing to altered circumstances the charity 
specifically provided by fhe donor cannot be literally 
carried out with'any advantage the Court may grant 
sanction to an altered scheme in which the general 
intentions of the donor are to be carried aa nearly 
’as possible toils original directions. 


BA1.AJI 3). Gangadhur, I. L. R. 32 Bom. 255. 
Fraud, alligaTtin of. • 

• * ’ ’ 

A case of fraud sifould not be the subjeot of a 
mere vague allegation In fhe fflaint or wrlW^n state¬ 
ment but jt must be supported by particulars. 


Ramohandra V. Krisunabao, I. R. R. 32 Bom. 
259. Guardianship—Ilindxt joint family. 

Per ChandaVARKAB, J. “Where a joint Hindu 
family consists of co-parceners who are all minors, 
the co-parcq’ners forming one group, the Court has 
jurisdiction to appoint a guardian of the property 
for that group as a whole. But when, subsequently, 
one of thirt group arrives at the age of majority 
the ruling of the Full Bench, Yirupakthappa v. 
Nilgangava, 1. L. R. 19 Bom. 309) must apply and 
the guardianship of fhe person so appointed by the 
Court must cease." 
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Oangu V. Chandrabhagabai, I. L. 32 Bom. 
275. Hindu Law—Inheritance — Disqualification. 

" fiold, then, that the wife or widow of adleijua- 
lified Hindu does not become incapable of i'i\hpriting 
property merely by reason of hOr husband’s disquali¬ 
fication, whether she claims as heir to a deceased 
person through her husband o^.' otherwise, If she is 
herself free from any of the defects which exclude 
a person from inheritance under the -Hindu Law,” 
{Per Chandavarkar and Knight, JJ.) 


Shrinjwas y. Narhab, 'I. L, R, 32 Bom. 296. 
Limitation Act, sec. 19. 

K 

In regard to- a debt payable in instalments the 
statement of the debtor as to one of the instalments 
was considered to be an acknowledgment of liability 
within the meaning of sec. 19 of the Limitation 
Act. ' c 


Abdulla Khan v. Khan Mia, I. L. R. 32 Bom. 
315. Hindu Law — Mitahshara — Succession — Sister's 
place, 

" We bold that in cases governed by the MItak- 
shara, and sister comes in as heir to a deceased 
Hindu immediately after the grandmother, so that, 
where the competition is, as in the present case, 
between her and a half brother’s son, the latter, 
being higher In the line among'heirs specifically 
mentioned in the Mitakshara, is entitled to prefer¬ 
ence over her as heir, ihoogh It would be other¬ 
wise in cases governed purely by the law of the 
Vyavabara Maynkha.” Per Chandavarkar and 
Knight, JJ.) 


Jolts of 

INQLISH LAW COURTS. 
PRIVY COUNCIL. 


[Appbal„vboy'Bombay.] 


Lord Macnaghten. ' 
Lord Atkinson. 
Lord Collins. ” 
Sir Arthur Wilson. 
1908. 

21st July. 


Morarji Mohanji, Defendant, 
Petitioner,' 

V. 

Rubtomji Ardeshir Cooper, 
Plain tiff. Respondent, 


Special leive—Contract — Breach—Measure of 

damages—Issue not properly raised. 

Petition for special leave to appeal. The facts giving 
rise to the litigation shortly stated are as follows:— 
The Appellant, a merchant in Bombay, .purchased 
from time to time certain goods from the Respondent. 
He also gave an order for certain goods and failed 
^to pay for then^ due date. The Respondent then 
sold these goo^ by auction, and brought an action 


in the Higti Court Oi Bombay. to reooveif from the 
Appellant^ as damages, the dlffefenoe between the 
contrae,t price and the price realised by auction 
sale.' ^ r 

The defences Wiilch were set ,up b/ ^the Appellant 
were" really -thrfie. In regard to a captain portion 
of' the goods he e^dm’.tted purchase but pleaded 
that he had paid for .them; In 'regard to certain 
goods he said he never purchased them at all; be 
denied there waq^ any, contract by which he agreed 
to purchase, but alleged he had received certain 
goods, from tbe„Pralntifi’ to sell on commission. 
Both'Courts in'India'found that the Defendant did 
purchasg. The only question was, havlng'''regard to 
the goods, what was the (Jue and proper measure of 
■the danaages ? „ , * 

Mr. DeGruyther, It. C^. for- the Appellant urged 
that the true measure of the damages In law was the 
difference between the contract price and the market 
rate of those goods on.tjie date of breach. 

Sir Arthur Wilson.—W as that contention raised 
In the Courts in Indial ' 

Mi', DeGruyther .—It was, .It appears that the 
ortginal I issues whi-ob were fixed by.the Judge trying 
the case, amongst others, contained this issue':— 
"What Is the amount-of damage sastalned by the 
Plaintiff Ui respect of goods sold by public auction 1” 
Now In the statoment of account which the PlalntiflF 
lodged with Lis phiiiCn he set out In detail the 
amount he realised by auction, and idn, the prayer 
for relief asked for thq difference-between the con¬ 
tract price and the price which had been realised 
bj‘the .auction sale. The Defendants In their writ¬ 
ten statement did not in'terms say In any event 
we are not liable to pay,, you the difference in price 
taking the account as you baye made^lt up, but we 
are only liable ,to pay the difference between the 
.contract price and the market prjoe on the due dates 
A compromise was then cougnt to be entered into, 
but eventually failed. ' The present Appellant" 
Counsel tbetf'appears to have saldt the issue as set 
forth above was not cuffitlently distinct, and ought 
to further raise tot question as to,whether the 
Defendant was entiled to sell theso goods by public 
auction, and charge^ us ^ith these amounts. The 
Judge who tried the'^case held-that the point had 
not been raised specifically -'in the written state¬ 
ment, ^ and oonsequgntly declined to fix- this issue 
at all'. Although cnly the Plaintiff bad been 
examined at that stage under sec, 149 of the 
Code of Civil .Procedure, The Court of Appeal 
was of ‘Opinion that as we did-'aot raise this in our 
wsitten statement, we must be taken bo have ad¬ 
mitted the right of the Plaintiff to sell these goods 
by auction'; and this admission involved the further 
admission that if the goods were sold by auction we 
would pay the difference between the two prices. 
The point of law which leave to appeal is asked is 
that the damages In any event have been wrongly 
assessed, and that the original omission to state i 
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the alteroat^e in the^ written statement could’not 
no the pleadings in Indisf be taken to be In ^faot *aa 
admission that there was a eohtraot to pay th^e 
' differences. The-seotlon, sa^ef tift Cohrh maj at any 
time before passing a^ decfee amend |he lassies, pr 
frame addltlonaJIasues upon ^uch'term^ ass li> thinks^ 
fit, and ail sff&h iesues as may he i^ecessary shall be 
so made, or framSd. There 1; a discretion to be 
exercised. When we asked for this issue to bj clearly 
specified it was at a very early stagj. Issues wore 
framed. The Plaintiff went into Che witness-box, and 
was eroBs-examlned, and bdore an^ fi^rther evidence 
was taken we saldi the Issues 'did *tfbt really rkise the 
point which ve were anxious to raise,* namely,* th^t 
under no circumstaqpes cftpld ^he Plaintiff jell these 
goods by auction. The High CourJ construed the 
silence In the written sl^a^dmenf. in regard to this 
as an admission. . I need hardly remind your Lord- 
ships that that has not been the view taken in India 
with regard I'D the falltiref> t(j traverse a material 
allegation. I submit that the disoretlon of the 
Courts in India hej ^jeen vfrongly exercised ifl as¬ 
suming that the failures to specifically allege this 
particular matter in tlie written statement operated 
as an admission oh the part of the »Plaitftiff to pay 
as damages the difference between the price realised 
by auction sale ahd the contract prict? * 

Lord MAC'VAOHTKS.-*-Their L'jrdshipa ‘are ui able 
to advise ILs Mtjesfy^to grant speciitl leave. 

J. II. W. A Zeat’c nfusfJ, 

CALCUTTA'HIQH court* 

• . •• 

i 

Recent decisions not ydt reported. 

** 

(Tho Importoot ouet to bo lull; reported Sereahor. 

CiviD ArPBLLATE JohisSictIon. * Befsre Do.s3, J. 
Appeal from Appellate Uecrbe Ne.’ 980 op 

1907. BAUADA CHAllAN* DTJTTA,*Defend¬ 
ant No. 3, Appellant r. ^ILWATI HEML.ATA 
DASSI AND ANOTHER, RespoiidonSs’. 30i^ July 

1908. * .* . . 

Sjfctm'nt, suit for — NSn-traitsf^tbie'occupancy 
holding—Ustiftucluaiy maiIgage — Rectipts — Recogni¬ 
tion. • * * * • 

The appeal arose out of an^act[on the landlords 
to recover possesajpu of a non-transferabiS occupancy 
holding. The Plaintiff Respondent sought to recover 
possession on the ground that the raiyat hadexecuted 
a usnfruotuary mortgage orhis holding, had placed 
him in possession*and was himseif no loAger In pos¬ 
session of the same. It was found by both the 
Courts below that the raiyat (fid execute a usufruc¬ 
tuary mortgage In favour of the Defendant No. 3 
and that the original raiyat was no longer In posses¬ 
sion. Upon those findings, the lower Appellate 
Court gave the Plaintiff a decree for khas possessioD. 


The Plaintiff was a purchaser of certain speolfio 
lands jorrespondlng to a 13 annas sharer which 
belonged to his vendor and was also a descendant* of 
the sam) Samily. These lands being debutttr lands, 
the duty of the shebait, that is, the dutf of main¬ 
taining the worship of the idol to whom the lands 
were dedicated was ayso transferred to him. The 
♦ Defendant No. 3 alone a ppea led and flflflten^ed J-h^t 
the transfer t^f^«5uf<«r’ lands to tke flaintlff 
wa8*l'avaM"ac cording to law and” that, "therefore, the 
Plaintiff was not eolitled to maintain the suit. 

Held —That as the^transfer was made for the pur¬ 
pose of carrying on tSe wtjrship of theddol, it was 
valid. , • ■ 

K/letter Vhundsr Ghose v. Sari Das Bandopadhya 
L. R. 17 Cal. 557) followed. 

* It was next: contended that the rent renalpts grant¬ 
ed on behalf of tho Plaintiff to the former raiyat 
showed that the. possession of Defendant No, 3 as 
mortgagee of the holding had been recognised. In 
all the receipts the tenant to whom they were grant¬ 
ed was the original tenant. In the receipt for 1307, 
, the name of Defendant No. 3 ^escribed as mortgag iee 
‘also appeared as the person through wh om rent wa s 

received^ .fn fhc laler'Tec^lT for the years 

1308, 1,309 and 1310 the name of the Defendant 
, No. 3 appeared merely as the person through whom 
the rent, was received. 

Ueh^ —The receipts did not amount to a recogni¬ 
tion by the landlord of. Defendant No. 3 either as 
tenant or as mortgagee. 

Him Simy Pwknt v. Srinalh Moyra (7 C W N, 
T32) and Mahauijx Ridhakidioie Manikya Bahadur 
V. Srmulty Ananda Piia (8 C. W. N. 235) followed. 

The recognition of the status as a raiyat precludes 
the landlord from peeking to recover khas possession 
of the land*. ’ . ■ 

ll'he mere critatlon of a mortgage’by a raiyat in 
respect of a, non iransferable occupancy holding 
would not entitle a landlord to recover iAis. posses¬ 
sion It iif whc’n tie tenant,transfers the possession 
of the holding to *a usnfructilary'mortgagee and 
ceases to hold pos’session that^the Jaudlord becomes 
entitled to recover khas possession. , 

Ktishna Chandra Dutla Chowihury v. Khiran 
Bajania (10 c! N. 499), Bidhumtikhi Dasi v. 
Duiga Charan B.se (10 C. W. N. *719) referred to. 

Babus Tara Kishore Chowihury and Nagendra 
Nath A/itter for the Appellant., 

Babus Gttija Ptosonno Roy Ghowdhury spd Atul 
Kiishna Roy for the Respondents. 

A. T. M • Appeal dismimtd. 
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Civil Appellate Jurisdiction, Before Rampini, t). J. 
and Doss, J. Letters Patent Appeal N.o, 101 
.CF 1907 IN S. A. No. 1581 of 1906. STflJAMA 
MUSALMANI and iNOTHER, Defendants, Appel¬ 
lants V. MUNSI DANES MAHOMED, Plain¬ 
tiff, Uospondeut. 19th August 1908. 

Pre-emption-^Lease-hold intnest —C«»mony. ‘ 

The suit was to enforce the right of pre cmption 
upon a lease bold interest sold in Aosam. 

Both the Subordinate Judge and Mr, Justice Brett 
held that the formalities necessary to give rise to 
the right of pre-emption had oeen complied with. 
They therefore gave the Plaintiff a decree. 

It was contended (1) that there was no right of 
pre emption m a lease hold interest and (2) that 
the lower Courts, were wrong In holding that the 
necessary ceremonies were du'y performed. 

Held —A lease hold Interest is immoveable pro- 
erty and there is therefore a right of pre emption 
with regard to lease hold interest. 

It was not necessary for the proper performance of 
the ceremony that tne vendor and the vendee should 
be there when the pre-enptor was uttering “ I am 
making or I have made a demand of pre-empiion.” 

Moulvi Syed Shamsul Fludn and Bobu Girija 
Prosonno Roy Cshaudkvrv for the Appellants. 

Mouhi Mahammad i'usvff and Babu Jadu Nafh 
Kattjilal for the Respondent. 

A. T. M. . Appetl (lismis<ei. 


Civil Appellate JuBisDicfioN. Before Rampini, C. J. 
and Doss, J. Letters Patent Appeal No. 100 
OF 1907 IN S. A. No. 1G19 of 1906. 
DEB NARAIN DUTT, PlaiF.ti.ff, Appellant v. 
BARADA J’ROSAD DASS anl others. Respond¬ 
ents. 19th August 1908. 

Civil Proetdwt Code {XIV of 1882), sre 4G2— 
Omidians and Watds Act (VIH of 1890), sec 29 


(ii)_Ce »tificated guardian — Compromise—Perpetual 
leuf. — Sa.iction of District J\dge. J 

A suit was brought by t£e tertifioated guardian 
as the next friend of. a .pertain minor to eject the 
present 'Appeilaiit, who was the Defendant In that 
su!.', frorr, a oertaii. land. The caie was oompro- 
mised'under the proylsidna of seo,^46^, C. P. C. By 
the comprorake the then Defendap^ agreed to attorn 
to the minor Plaintiffs provided they give him a 
permanelit lease of the land in dispute and the case 
was disposed of acoordlngly. But the certificated 
guardian of the minors never took the permission 
of-the District jutigie aooordliifii to ,the provision of 
see 29 of the Guardians and Wards Act. The terms 
of'the cc^mpromlso were cot carried out and the 
Plaintiff, the Defendant in the'former suir, sought 
to compel the mliio. Defendants to give him a per¬ 
manent lease of the 

The lower Court dismissed the suit on the ground 
that the provisions of blip. '^9 of the Guardians and 
Wards Act had not oeen complied with. The certi¬ 
ficated guardian before !ie agreed to give a perma¬ 
nent lease to the Plaintiff was bound to obtain the 
*"leave of the District Judge und4r the provisions of 
see. 29, cl o(A) of the Act. He did not do so and 
the lower Court lieji.d that the ^present Plaintiff’s 
suit ifjijst fail. , 

The Plaiutifi’ appealed an^, contended in'er alia 
that the lower Court was wrong i n that poini. 

Held —Tha^ the provisions cf sec. 462, C. P. C., 
j are not controlled by tho^e cf Beci**23 of the Guar- 
j diaiiS and Wards A^t or -..I'cc veua. They are two 
■i independent sections. Althoifgh under sec. 462, C. 
P. C.,^tiie Court sancGoiied ihe compromise, still 
It was necessary Jor the certificated guardian to 
obtain the sanction of the District Judge in accord¬ 
ance with sec. 29, cl. (b), . '' 

Babu Sh'ib Chunder Pulit for ihe Appellant. 

Babu Joy Qdpal Ghoshu for the Respondents. 

A. T. M. ' ' ^ Appeal dismissed, 
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Voi. . THJB GALCWTTA 

* •» * o • 

In the m^tjbb'of Ajodhta Prosad ^inqh i 

• * • • 

Babut. Joqu Chandru Riy and Mon- 
■ • * 
matha Nbth Mukerje'e for^theT^tHlonors. , 

BaB^ Aytlya Ch'xr.m^ose tor tte P^o- 

■eoutloD. *■ 

The Judgment of, i^b Court was as* 
follows 

In this case 17 ' perfidna ^ hAve Ibeen* 

boutid down under see. 107, C. Cr. P.;. 

and a rule* baa granted to shefw 

cause why the order'bindfug’them down 

should >not be set‘aside on th« ground 

that 'there is ^Sliding against the 

persons bound down sufcciont to warrant 

the order. • . * * ’ 

The facts* of ‘the case are that certain 
• . * • 

proceedings under sec. 11?*were* contem¬ 
plated ^and the*n not* undertaken,,but 
insteadjOf thijfthe proposed *cond pariy 
to these f)roc^edings ‘weye p*ocecded 

aAlnst unddr sec. JOT, C. Cr. P. Tliej 
* % # • 

have thriJughout Beeu^•treated as.eocond 

party, and no, distinction is msde bet* 
ween any them dltd there is no.fj’nding 
against any of them individually. For 
this reasoh the order before* us is bad and 

must be set aside. 

1 ^ 

It will remain open bs thef Magistrate 
to take such proceedings'as h*e awes fit 

under sec. l57,* only in* order to bind 

• • • 

' down an;^ persons under tSat seotioij ho 
must come To definite’fiudiiTg^ that the 
persons bound down are* tSe^iselves sepa¬ 
rately guijty of Jsn^uct nTaking thera 

liable to be so bound down. * 

• • * » 

B. C. • Rtile made absolute. 


WEEKLY* NO^TES. 

). Tub Em^^or. 

•: >MVY COUNCIL. 

• * 

[Appeal prom Bomdat.] 

liORD MjtCNAGRTKN. * 1 ^’hK BaNK OP 
Iiord Atkinson. Bombay and anr., 

Sir Andrew Sbonr.lt:. > Appellants, 

Sir Arthur Wilson. [ • r.* 

1908. Sbleman Somji and 

21, July. ors.. Respondents. 

Executor,*(iiso resiductry legaiee-f-i^ortgage 

hy-^Legoleds right to impeach—Legacy 

* • * * 

charged on iininorenhle property— Priority — 

Notice - Con struct! I e notice. — Delay — Consent. 

• 

A mortgage by an f.re^u'or who is also 
lesiduary legatee to .secure his private debt, 
• though valid as against c)editors* may 
ifc* set aside, eren at the suit (ff a pecu- 
nia<y hgater j >r the nalwe of the claim 
(fa legatee may he ascertained from thg 
ft^dl, whereas if a reasonable time has 
cl'i^sril s^nce the death of the testatorjand 
then the executor deCs with the residue 
as his own, the purchaser may, in the 
ab^eiic? of notice to the contrast, assume 
that (he debts have been paid or that 
there aie cthci assets for.p lyment of the 
dtblf. ij any.' * * 

GAaiiam V. DRUtfMOND (1) ciisimyttisAetf. 

. • * 

In !£' (ti'EALic’s I'^mi'ate (2) referred to. 

• • 

Wh-)i the mot t^age Seas e.cecitted yenKS 
ofur (he‘time fired'in the Wilt ff or pay¬ 
ment of the legacy and the legacy had* 
rrmainrj unpaid,* (he lupge of time was 
,a ciicumstmce thit might be takeh into 
t consideration in determining whether the 
f.vecntor was acting with the egnsent of 
the legatee. 

Held —That in thg circumstances of the 
piesent case the rights of the parties re¬ 
mained unoffteted by the delay, 

• 

(1) L. U. (18PC) 1 Ch. 808. 

(2) 17 L, 11, (If') 361. 


19.5 



994 


THB CALCUTTA WEEKLY NOTIES. 


[VOL. XII. 


The Banjc of Bombay v, Sdlem^^ Somji. 

This was an appeal from Adjudgment or 
order of Jenkins, C. J. and Batty, J., of 
the Eligh Courl^of Judicature at, Bombay, 
(in appeal from its Original Civil Juris¬ 
diction) which re versed or .varied a judg¬ 
ment or order of Mr. Justice Chandavar- 
kar declaring (amongst other things) that 
a certain mortgage executed in favour of 
the Bank of Bombay lyid priority over 
the claims of certain pecuniary legatees 
uLder the Will of one Sonijl Paipia 
deceased. 

The material and' relevant ^acts and 
circumstances relating to this appeal are 
as follows :— 

The safid Somji Parpla died on the 15tii 
February 1885, leaving him surviving 
his widow Labal and eight sons, of whom 
four were sons of a former wife. The 
said four sous of the former wife (herein¬ 
after called “ the four elder sons,”) were 
Rohimtoola Somji Parpia, the Respondent 
Jafer Somji, Coolara Iloosein Somji, and 
the Respondent Adadin Somji. Ihe said 
four sons (hereinafter called the four 
younger sons”) of the'oecond wife Labai, 
were the Respondents Sulernan Samji, 
Goolam All .Somji, -Mahomed Somji and 
Habib Somji. The B-^id Somji Parpia 
made h’.s Will on the 13th February 1885, 
which was attested on the day of his 
death. 

By his said Wll' the said Somji Parpia 
after enumerating the items of property 
belonging to him (which Included a 
moiety o^ a house in Bhaji Pala Street, 
and the entirety of some land In Falk¬ 
land Road with a theatre erected thereon 
(which then stood in the name of the said 
Goolam Hooseln Somji), and defining his 
heirs, among other provisions, provided 
AS follows:— 


“^1. 3. I* bequeath all my abovemen- 
tloned prppdVty, such as all the 'goods in 
the two shops, outst'andlng debts,'Olaims 
and dpbts.amf the abovemehtlpoed moiety 
of the house, situated In the Bhaji Pala 
'Street' and ..the Jheatre, &o. (i.e.) the 
wholp of the (said) property and goods 
»to the sons oP" my former deceased wife, 
(numely) Rahimtulla, Jafer, Gitiam 
Hjseln, and Alladlh. fbUr periions. None 
of (my) other hfeirs hks any claim or title 
thereto. ■ But as to the molpty of the 
abovementloned ho«8e belonging to mo 
I exclude the right thereto of ray elder 
son Rahimtulla, and"! reserve, the right 
of my three sons only, namely, Jafer, 
G'lilam Hpsein,, and Aladln, these three 
persons to (my) sold moiety of .the house. 
To the ren'iiiulng property the ,above- 

f ' I ‘ 

mention^,d four persons are .entitled In 
equal (shared).” , ' , 

“Cl. 4. For (.py)'remaining heirs I 
qrder my abovementlound sons, four 
persons whoso nairiS^ are Rahimtulla, 
Jafer, Gulam H'usein, and Aladin, .that 
they shall duly give aiid act hi accord¬ 
ance with what is written below :— 

( 

Cl. 5. Th my present surviving wife 
Labal .and to her sons named Suleman, 
Gulam All, Mahonied and Habib, my 
said elder sot.8, four persons, to whom I 
entrust all my goods and property, shall 
within six yeirlj namely, six years after 
my decease duly maae up and pay 
Rs. 30,000 viamely, thirty thousand to 
my surviving wife and to her sonc. The 
same shrll be paid (to them) In the fol¬ 
lowing manner. No interest on the said 
(sum of) money shall be paid up to the 
abovem..ntloned period, and up to that 
period there shall duly be paid Rs. 125 
namely, one hundred and twenty-five 
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V 

The Bank »p Bombay v. ^dleman Savjr. 

every month for ho\^eht)ld ^penses.^ and 
before ,1ihe *abovem 0 niloae(J. fiupa* of^. 
Rg. S^.OQP namely* thirtjr thousand* is 
fully mad6 up If the.betrothM (or mar¬ 
riage, etc.) of finy son or daughter should 

• 

take place, then as te t%e prcTper (sum of) 
money that may be rtJljuh’Sd for the 
expenses* thereof the sahae shall truly be* 
paid out of the fabovenientloned) supi, ^nd* 
when the aSovementloned sum of Ruj)e*es 
thirty thousanck sliay have been fully 
made ifp <(and paid) then from'that day 
the aforesaid (smfi) ,df Rupees one hun- 
dred and twenty-five, being the amount 
of the lustflnrent payable every’month < 
for the exp'ensefb shall duly pease, that la 
to say, the same shall not*be pftid there¬ 
after. .Bwldes this mjr second siirv^jv^ng 

wife arid herchlldren shallliave no man- 

» • 

ner of riglrt or fllaim ag&lnfit four persons 
(namely ny) sons* by my first deceased 
wife or egifinst n^ 8|«d goods {ind pro¬ 
perty In any vigiy whatever. • . * 

“ Cl. G.' As to the (sum of)* rupees 
thirty tjiousand directed t 9 hg paid out 
of my abovemontioned goo^s {ind pro¬ 
perty, as a share,of Inheritance by my 
abovementloned elder eonSj *four .persons, 
to my surviving wife &nd hei; 80 fl^ men¬ 
tioned In the oth ct-iusi*, I appoinf four 
persons as trustees In respect of. the 
said (sura of) nioney., Thela names are 
Jafer Somjl, Gulam Huseln Somjl,. Jafar 
Ladhabhefl Cbaty, and my second surviv¬ 
ing wife, I appoint .thefie* four persons 
(as trustees), and I direst ‘them as fol¬ 
lows :—The tsald (sum of) raohey shall 
truly be,approprfated In accordance with 
what Is written below. Out of the 
abovementloned sum of rupees* thirty 
thousand which my eider sons shall pay 
to my surviving *wife and her sons, as 


a share of {^herltance, the outlays on 
auspicious and Inausplcfous occasions, 
‘whatever the same may co^ne to, having 
been deducted as to whatever sum may 
remain over a go«d estate,’ or a house, 
shall be purchased thejewilh aod given 
(to them). The same sjiall be purchased 
In the names of my survfving* wife "and 
her sons &nd given to them*; or (the 
m«iey) shall bo deposited aJ Interest, 
at *a good place, and out of the incofta 

t 

that may bo realised therefrom (moneys) 
shall be paid to my'surviving wife during 
her lifetime, for her and her children’s 
lodging, food and clothes and • other 
Sspenses. And after the decease of my 
surviving wife when her youngest son 
shall come of age whatever property 
fhere may be (left out), of the said (sum 
of) rupees thirty thousand the same shall 
truly be divided and .given In equal 
shares to her children. 

*“C1. 9. I recommend fourf my elder 
sons mentioned In tjie* fourth clause as 
follows:—If my second, surviving wife 
and Iwr sods shbujd livq In peace and 
harfiiony with th«n (my sous) shall alloV 
them to live ih the'moiety belonging to 
me of the ssaid* hftuse situated in the 
Bhaji Pa^a Street. ^* , " •* 

“Cl. 10. I recommend my«8aId*four 
elder sons to whom I bequeath all mj 
goods and property, shop, etc, as fol¬ 
lows :—After my lifetime they shall con¬ 
tinue to carry on trade and business in 
my name, and having come to under¬ 
standing between themselves and appor¬ 
tioned their respective shares, they shall 
make a writing In respect thereof, and 
shall carry on trade and business 4n 
accordance with their own free will and 
pleasure. 
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"Cl. 12. I nominate orVand) appoint 
my said four sons named Itahimtulla, 
Jafer, (lulam^ Huss.in and Als din, exe¬ 
cutors of (this) iny said Will. They 
shall trttly bring .inWi force all the pro¬ 
visions of the said Will, and I further 
direct (my) said, executors or iny cider 
sons as follows:—As long as they shall 
carry on trade and busiu'c.ss )i) my name 
they shall set apart lls, oOO i'neelrin- 
dred every year on atconuL of charity, 
and out of the same they shall truly 
give (money) in charity in sunh niannor 
as they may think proper.” 

The testator died on tlio lo h l^’ch- 
ruary 18S.5. He lefc him surviving I'fls 
widow Labai (who died in l!s93) and 
^he four younger sons of v. )i in Sulenirn 
S)mjl attained 18 in I’m- lifL'Iinm of 
his father, Goolam A'i Aha Ivl^ya 

Somji attained IS in 1897 and Mihnmcd 
Sorojl and Habib S.'tnjl (\\ho were twins) 
attained ‘jB in 1901. From the deifth 
of the testator down to the death of 
his widow she and tlie_f mr younger sons, 
and from her death until afrtr the insntu- 
tlon of the suit, the' four yonnger' smis 
continued to occupy tliC said house in 
Bhajl Pala Street aforeScid tr pvrt there¬ 
of.' The 8a(d Jafar Lrdhabhai Chatu died 
In '1894r and the said Gjoiam Hossciu 
ilomjl died since the Institution of the 
Lult. The Ilespohdeut No 5 remained 
aa the solo survivor of tiie four trus^ee8 
of the said sum of Rs, 30,009, bequeath¬ 
ed by the said Will of the testator. 
Divers sums were from time to time 
paid by the four older sons in respect 
of the said sum of IG. 30,000 and 
the said monthly allowance of Rs. 125 
respectively, but at the commencement 
of the suit large sums remained un- 


plad apd olylng'^ lir, respevt thereof res¬ 
pect (vefy../ , • \ 

“After the de^th of the t^statiOr, the 
four .eldet eons .carried on ''business at 
Bom,bay, Indore and other, places, as oon- 
tr.actors for tho'censtruotion of roads, 
bi’ildings 'a^nd*'other *work8, as oo-part- 
'ners* infder ttid' style or firm"of Somji 
Parpia & Company. '' 

Tlie Appellants the "Bank of Bombay 
» 

(hereinafter cfcllecj ^‘Ihe Bank”) acted 
as bankers to the four elder sons, and 
on the 1st September 1860 they deposit¬ 
ed with the Bank the following deeds 
ami ddcumeiits as socurity-foi advances. 

Deeds re(ating to the hduse In Bhajl 
Pala S'fcot. ♦!. Copy of the Will of 
Meenabai, widow hf Dharijl Pavpla, dated 
I8ih December 1880. 21, ConMcyanoe, 

dated <''2ch Msrob 1861, "by Khan 
Mahomed lliblbhoy ''.ud Karim Khatav 
to Diianjl Parpiae^ ' » " 

^ ,Deeds, relating to aThe^tve in Falkland 
Road.' , 1, Copy oF"Lease, 'dated 14th 
October 1892, by Sha Moolohand Nensey 
to the said Calam Huseiu, Somji Parpia. 
2 . Coifveyance, dated 26 oh August 1882, 
between PewrbhcJy Nathoo to the said 
Coolsra IIooseliK .Somji. 3. Indenture, 
dated 22iid Au2U8t“1884‘, between Javer- 
bai and the s'aid Goolam Hoosein Somji. 

On tha ? 2fh January 1899, the Bank 
held .thirteen bills of exchange drawn by 

Somji Parpia & Cd’.” at Bombay on 
“ Somji Parpi^i &, Co.” at Indore, some of 
wbioh had Already fallen due, bfit all of 
.which Would have fallen due on the 14th 
February 1899. The Bank called upon 
tli'e four elder sons to pay off those bills 
of exchange which bad fallen due and to 
find security for the others, and it was 
ultimately agreed between the parties 
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that' the .four el<?er sous should hud 
*secuplty for tjje amouht «f all the said 
hills of e/ohange In toifslderation» of the 
Bank agreeing n9t <»to enforce payment 
before the 12!h October 1899. 

Acoordirgiy on the 12th January 1899 
(fourteen years'iftei''the death of Somji 
' Parpla), the ‘ihortg^e in queation in 
these njroceedings was execul>ed Jn favour 
of the Bank, and Included the said bouse 
in Bhajl Pala S’treet, and the said land 
iti Falkland Road with the theatre erect¬ 
ed thereotf. The said deeds and docu¬ 
ments which were in the possession of 
the Bank showing title to th6 mortgaged 
property, showed one moiety of tho house 
in Bhaji Pala Street *o belong beneficial¬ 
ly to the said Rahinitoolla Somji Parpia, 
and- 'the other toVlety to belong to the 
persons claiming under the said Somji 
Parpla, ^aud showed the said laiid in 
FklkHmi' Road with’ the theatre to be¬ 
long . to the said Goolam Hposein Somji. 
•The Banfi'never saw or were aware of 
the contents bf Somji Parpia’s Will, and 
believed that the four elder sons (who 
had been In enjoyment thereof since 
Somji Parpla^ dearth In 1885) could pass 
a good title) to the mortgaged property. 
The Bank 'jook.,their said mortgage for 

valpable consideration and in good faith 

* • 

withoi^ notice of rfqy prior charge or In- 
cumljrance. " *' 

* 

' * Thq *tltle of the said Rahlmtoolla 
Somji Parpia to "one moiety of the said 
bouse in Bhaji 'Pala Street was derived 
under the Will of Mefenabal (the widow 
of Somji Parpia’s brother Dhunjl Parpla), 
but the four. younger sonh allegpd that 
Meenabai had no powel to dispose of the 
said moiety by Will and that the pro¬ 
property devolved on Meenabal’s death 


on the four elder sons and four younger 
sons equally as’ the heirs of the said 
; Dhunjl Parpia. 

In September’ 1903, the four younger 
Bona commenced this action against the 
four elder sons and the Bank, claiming 
that they were entitled to a charge on 
the mortgaged property (but in priority 
to thp Bank’s raorigage), to secure the 
balance alleged to be’ due in respect of 
the said legacy of Rs. 30,000* and claim¬ 
ing also other beliefs. The sal^llahlm- 
toolla Somji Parpia did not defend the 
said action. Written statements were 
filed by the others of the four elder sons, 
and by the Bank. 

On the 14th January 1904, the Bank’s 
said mortgage was transferred to the Ap¬ 
pellant Dwarkadas Dhararasey, and he 
was subsequently added as a Defendant 
to the action. He also filed a written 
statement. 

The action was tried before Mr. Justice 
Chandavarkar on the Ist, 4tb, 5th and 
6 th August 1904 ; and on the 11th Au¬ 
gust lO*?!, judgment was delivered. The 
Respon^^ent Suleman Somji and the said 
Gookm Hussein' Somji were called to 

pritve that the Bank had actual nPtloe 

# ' 

^ of the Will of Soihjl-Parjila, but the 
learned Judge dlcf djt accept their evi¬ 
dence. The learned Judge held; That 
the Pfalutiffij had a charge ^on the pro¬ 
perty, • the subject of ' the Appellants’ 
mortgage. That actual notice of the Will 
of Somji Parpia was not proved. That the 
Bank had construotive notice of thitf Will. 
That acoprding to Indian law there is no 
distlnotldn between the powers of an exe¬ 
cutor over the real property jnd personal 
estate of a testator, such as obtains In 
English law. That the Bank did not 
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know of the breach of trust on the - part 
of the Defendants Nos. 1 to 4 and was 
not a party to their fraud. That the 
Bank were bond fide tra(j8feree8 for value 
of the properties comprised in tjils mort¬ 
gage. That only a three-fourth share 
of the house In Bhaji Pala Street was 
bound by the Appellants^ mortgage and 
that the theatre on the laud In Fgilkland 
Hoad was Included in the Appellants’ 
mortgage, accordingly he made a decree 
to the eiTect: That the Bank had a first 
charge. That the Bank’s security com¬ 
prised three-fourth parts of the house in 
Bhaji Pala Street, and the entirely of the 
land and buildings in Falkland Hoad. 
That the four younger sons were entitled 
to the remaining ono-fourth part of the 
house In Bhaji Pala Street. That they 
were entitled to a charge for the said 
legacy, but ranking subsequently to the ' 
Bank’s security. 

The learned Judge in the course of the 
judgment, observed : 

“ The truth of the matter appears to 
me to be this. Judging fr(>.h.thi8 evi¬ 
dence and .the surrounding circupistances 
neither Labai and her udult son Pjaintiff 
No.' 1 nor Defendants Nos. 1 (o 4 |iad 
any idea that the. legacy in favouti of the 
former was a charge on thb property.' 
‘All the parties lived amicably In the 
same hduse and thought ^s Defendants 
Nos. 1 to 4 had‘the property absolutely 
bequeathed to them under their father’s 
Will, they had every right to alienate it, 
Defeadants Nos, 1 to 4 began to trade 
on their own account and the parties 
thought that that would brin>g In more 
money to them and enable them to make 
up the legacy to Labai and her sons. It 
Cannot be that Labai and Plaintiff No. 1 


were uriaware of the. facbt that Defend- - 

ants Nos. * to 'had deposited, thelP 

deeds with tbe Bunk and were contracj; 

ing debts. Tl;ey iJioped to share ih the 

profits which Defendants-Nos. 1 to 4 

were expected to make out 'jf, their trade 

by having ^tl^eir legacy provided out of 

those profits. ■ The Batik were not In-' 

formed qf^tbe legacy or the Will })ecau8e 
\ 

the^ parties believed that th^ Ib^acy h'ad 
nothing to do with the pfoperty be¬ 
queathed to Defendants Nos. 1 to 4. 
When, however, they saw tuafAhmed- 
bhoy had fallen out with befendants Nos. 

1 to 4 and the Bank were t'rying bo en¬ 
force^.their rights under the movtgage, 
they (Plaintiffs and, Defe/jidants Nos. 1 to 
4) found that Plaintiffs had*a charge and 
that ihat was a goqi’i‘weapon of attack. 
These are the probabilities of thp cate 
and 'they go to support the bond,-, fides 'o(, 
the Bank.” ’ ' 

Tco aj^peala were presented against 
the said judgme'n,*-, viz .— 

(1) Appeal No. 1379 by the four elder,, 
(fiOns against the decision to the effect that 
tilt said mortgage Included the, building 
on the land In Falkland Road. 

And (2) App'eal >No. 13V4^by the’I’our 
younger sons -against the decisiau to the 
effect that the said mortgage had priority* 
over their said le^kcy, ^and modthly al¬ 
lowance. - , , I ° 

Cross vbjectlons, by vayof cross'appeal, 
against the said j&dgment were deli¬ 
vered by the Bj^nk and the Appellant 
< < 

Dwatkadas Dharmsey. • . 

1 

The said ■ appeals' were heard by the 
High Court’ of Judicature Bombay 
on appeal from its original jurisdlotion 
(hereinafter called th'e A'ppellate Court) 
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• on 16th ai^d IJth <Jf Jajiuary 1905 and 
^•on the latter da^ ja9^inent was Reserved. 
^ Judgmeflt on the* slid appeals was 
cJttMvered by the iJppdlat^ Court the 
20th^ of Febraary 1905, ^wben the first 
Appeal No. 1^^370 was dismissed with 

costs. And the* said deccee.of the 2.3rd 

• 

•of August l90I Vas^ vtfrled; by declaring 
to_ the, effect that the undiflded moiety 
of*the fi^(^*hou8e in Bhaji*Pala Street 
and the , ehtlret*y of the land In Fftlk- 

• land Road, Including the theatre thereon, 
formed* 'paj:* of the estate of the testa¬ 
tor and were, as such, available for the 
pfjym^nt of*the said legaay of*R^. 30,000 
and allowances of^ Rs. 125 per ajonth 

• to’ the four yognger.sons, in priority to 
the claim thcueon of the Bank, as tnort- 
gagge* under the'*?#iid mortgage ^nd of 
the IJank’s transferee the Appellant 
.Dttarkadjks Dharamsey. And the second 
aAf/peai No. j’374: w’as ordered to be 

plac£(] on the board on the 2kh of .Feb¬ 
ruary 1955 for farther ’a.*gument and 
for couslderaticti of the question of costs. 


The second Appeal No. 1374 was be-, 

fore the Appellate Court on the 6 th ^of 

March 1905 !^hd thb 3rd, and Gth of April 
• .* 

190*5 and ou» latfJhr ^ day* the Court re¬ 
served Its jiftjgnsent. 

• Op the 14th of IVprll 190[), the further 
judgmept of tlie A|)pellate Court on the 
second Appeal I^o! 1374 was pronounced, 
arid ,lt Vas decided to the .effect that 
the said ^monthly * sum of Rs. *125 per 
month ceased qn * the expiration of six 
yeaj-8 from the testator’s d.eath and that 
thereattfer Interest at G per cent, ran 
on the said legacy ’of Rs.’ 30,000, or 
the unpaid, balance tbtereof,^ as provid¬ 
ed by secs. 131 and 132 of the Probate 
* > * 

Act. • • 


'The judgment of the Court of Appeal 
dealt with the ca3e of Oraham v. Dtum- 
, mond (1) Ip the following terms, viz, :— 

"In * G'raAaw^v. Drummond (1) a 
seooijd mortgagee from, an executor and 
residuary lega^tee was held to have a title, 
which prevailed against creditors and 
Romer, J., (as he*thea was) In delivering 
judgmgit said;—‘I'think It la settled 
In law that If an Executor who is also 
residuary legatee sells or nsortgages an 
asset of the testator for valua'BTe^onsl- 
deration to a person who has no notice 
of the existence of unsatisfied debts of 
the testator, or of an^ ground which 
rendered it improper for the executor so 
to deal with the asset, that person’s pur¬ 
chase or mortgage is valid against any 
unsatisfied creditor of the testator.’ 

"Later the learned Judge says, ‘The 
•chief reasons given are that unsatisfied 
creditors have no lieu or charge on any 
assets and persons dealing with the exe¬ 
cutor in good faith" are entitled to look 
to him alone, and are not bound to ascer 
taiq thaji .all debts and liabilities have 
been discharged. 

" ‘ For if, they .were so bound, they 
would never be safe in dealing for valu¬ 
able con8ido’»tlon with any asset, even 
though a cousidertlble time might have 
elapsed since the testator’s ^eath (a&’ 
happontd in the case before me) and so 
a legatee \Jhose legacy was assented to 
by the executor would be unfairly and 
unduly hampered in dealing with it. 
Further the case of an executor whc»t8 a 
residuary legatee dealing with an asset 
is the same in principle as the case of a 
legatee who is not executor, but whose 
legacy has been assented to by the exe- 

(1) L. R. (1896) I Ch. 988. 
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outer and who deals with his legacy for 
valuable consideration. In the last case 
unsatisfied creditors have the right to 
follow the legacy as against the legatee 
or volunteers claiming through lyra, ,but 
not as against purchasers from the 
legatee for valuable consideration.’ But 
In Grahavi v. Drum'piot\<L{\) as in Taylor 
V. HawTiint (3)' it was a creditjpr who 
sought to impugn the alienation ; here the 
Plaintifi's are legatees.” 

On the 6th of March 1904 an order 
was made by the Appellate 'Court, by 
consent, for the sale of the house in 
BhajI Pala Street and the land in Falk¬ 
land Road and that the neb proceeds of 
sale of the land in Falkland Road and 
one-half of the net proceeds of sale of 
the house m Bhaji Bala Street should be 
carried to the credit of the estate of 
the testator, ahd that the other half of 
the net proceeds of sale of the house 
In Bhaji Pala Street should be carried 
to a separate account in the said suit— 
an account of the parties entitled to 
one-half of the Bhaji Pala preparty, not 
forming part of the estate of ^the de¬ 
ceased Somji Parpia. i The * said, pro¬ 
perties were sold and the net proceeds 
of sale dealt with, as directed by the last- 
mentioned order. 

The Appellants being dissatisfied with 
the decision of the Appellate Court ob¬ 
tained leave to appeal therefrom. 

Sir R. Finlay^ K. C,, Messrs. Levett^ 
K. C., and Frank Russel, K. G., for the 
Appellants. 

Messrs, Dankwertz, K. C-, and Stokes 
for the Respondents! 

(1) L, R. (1896) 1 Ch. 908. 

(3) 8 Yee. 209 (1803), 


Their LohnsHiPs’ J.vdgmenx was ,doH' 
vered by 

Sir Andrew" SjorLE.— The facts relat¬ 
ing to this Appeal are*" nol; in dlsputo, 
and may be shortly stated. 

Somji Parpia died op the l-5bh February 
1885. He lef| eight sons, four by his 
first wife (hereafter called '.he ^der sons) 
and four (hereafter called the younger 
sons) by his second wife La’oai, wDo 
also survived"' him. By his Will, die left 
all his property to his elder sons, subject 
to a charge of Rs. 30,000 inr favour of 
his widow Labal and hfs i^ounger sons. 
Both Courts in India have found thrt 
this legacy was charged upon the proper¬ 
ty in suit, and their Lordships agree with 
this decision. 

Afte.' their father’ death, the elder 
sons entered upon large business tran- 
sactions, under the style of Somji Parpia. 
«k Co, and in the course of their'bmludts 
becar'e indebted to the Bank of BoPibay 
in respect of'advances on bins drawn 
by the firm in Bombay upon a branch 
of the firm at Indore. To secure' these 
advances, the eider sons, on the Isb 
September 1890, deposited certain title- 
deeds relating ,lp the® ’property in suit 
by way of equitable mortgage, with the 
Bank; and on the 12tli January 1899, 
the Bank obtained Lom ihem a formal 
mortgage of the same property, to secure 
the repayn^ent of Rs. 62,000 in respect 
of bills t(.en due or to become due drawn 

t 

by the firm on tbeif Indore branch It 

4 

is not disputed that this debt was a debt 
of the four elder sons in respect ci their 
own business, and -that the legacy to 
the widow and the younger sons was at 
the time, and still is, unsatisfied. 

The property comprised‘in the. inort- 
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gage dopeisted ot‘ a Ig Bht^jl Fata 
Streetkand a*plepe of l«Dd kr the ^afV- 
landT Road, Jn th*e C^ty, of Bomljay, to 
both of Vhioh the mortgagers deolared 
themselves iio be entitled, but,4)oth of 
which had been speol^d hf t|ieir father 
Somjl Parpla, hU Wllk'as subject to 
the charge of Rs. *^0,005 In favour* of his 
wl^ow and yoan^er sons. This jyilf wds 
not among the docaments of title.d*epo- 
slted with the Ban|(, bdt the root of the 
Utle tb the house In Bhajl I^la Street, 
the* more valhabLe’of yie two properties, 
was Indicated In the Will of Meenabai, 
widow or Sbmjl Parpia’s brother Dhun/i 
Parpla, whlcfi was dejjosited. From 
this It'appeared that thehou^ had been 
the y}ltft property 5f the two brat^ers, 
and if the* Bank’s legal ^dyisers bad 
made an^ Inwestlga^fon. of title, they 
must hjve enqalred how Somji’s share 
had ooiBC lo the ihortigagors, and in this 
way obtained cognizance of hi# Will,, wd 
of the charge on* this portion * of his 

estate. But they madS no enquiry, and 

• • • * * 

appear to b^ve assumed that the mort- 

gagors were t^ absolute owners of the 
property mortgaged. / It i# not suggested 
that the mortgagors praoFise^d* aay con¬ 
cealment of tlfe real facts of the case: 

- • • • • 
and if .the^ baa been a8%ed about their 

father’s Will, it^is to *be plg^umed that 

they would have given dh*lioDest answer, 

• • 

Nor 1# ih suggested that the younger, 
sous had aPy kuowledgp of,the dealings 
of their cldera with the Rflnk But when 
the Bank •advertised the properties for 
sale, they filed Cbfs suit In order to estab¬ 
lish the priority o! their 'charge bver 
the mortgage to the Bank. An'(f the only 
qaeeticn In this appeal Is Whether they 
are entitled to tfudh priority. 


WBBKLY NbTBS. 

Mr. Lenett, in his able argument for 
the Appellants, contended that, under 
* the Will of Somjl*Parpl<j, the naortgagore 
• were residuary legatees as well as exe¬ 
cutors, and* he* relied upon d passage In 
the judgment of Romer, J., In Graham 
T. Drummond (1) in. which that learned 
‘ Judge says (at p. 974 ): * * ’ • 

" I thin^ 18 settled law that, if an esScuto 
^ho i8 also residuary legatee selfi or mortgage 
am aaset of the testator for valuable consideeation 
to a person who has no notice of the existeflCfe ' 
of unsatisfied debts, of the testator, or of any 
ground *hich rendered U improper for the exe¬ 
cutor so to deal with the asset, that person’s 
purchase or mortgage is valid agaiusto any un- 
satisfied creditor of the testator.” , 

But this does not dispose of the pre¬ 
sent case. Here the Plantlffs are lega- 
«> tees, and the dlstinotlon between oAdi- 
tors and legatees is well pointed out in 
Spences “Equitable Jurlsdlotlon,''’ Vol. 
II, p, 376, where it is said :— 

^ “ A mortgage by an executor who is also 

residuary leg.itee to secure liis private debt’may 

• 

be set aside even at tb^ suit of a pecuniary lega¬ 
tee, for the ualuie of the claims of legatees, they 
taking unde* tlie may be acertained. Bui 
as^o creditors it is different. If a reasonable 

time has elapsed since the defq.h of the testator*, 

• 

and then the executor deals with the residue oa 
his own, th# puiyha»or may, in the absence of 

0 A 

notice to,tlie contrary^ assume,that* the‘debts 
have been paid, or that there are* ^ther, assets 
for payment of the debts, if any; therefore *he 
mortgagee would be safe as against creditors " 

Moreover, in- t^is case, the mdrtgsgee 
had construotive notice, and baa only 
himself to thank if his positioU Is not 
safe; for bad he taken the slighteat pains 
to Investigate the title of the morCgagors 
he must certainly have discovered the 
charge oreated by the Will of Som^^ in 
fhvouT of the widow and her sons. 

<1) L. R. (1896) 1 Ch. 988. 

126 
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It was also contended tnat by the 
terms of the Will the legacy was to be 
made up and pjild within six yean after 
the testator's decease; that this period 
would have expired In 1891, eight 
years before the date of the mortgage; 
and that, assuming notice of the Will 
on the part of the Bank, the Bank was 
entitled to assume that the executors 
were acting with the consent of the lege- 
, tees. Lapse of time is, no doubt, a cii- 
cumstance that may be taken Into con¬ 
sideration in cases of this kind; but 
having regard to the fact that, in this 
case, two of the younger sons were still 
minors when the title deeds were depo¬ 
sited with the Bank, and that continued 
possession by the elder sons was not 
inconsistent with the purposes of the Will, 
their Lordships agree with the Court 
below in holding the rights of the parties 
unaffected by this circumstance. 

The case of In rt Queale'i Ettatt (2i 
bears a strong resejiblance, in its facts, 
to that now under consideration. There 
the testator’s son depos'ited with a bank 
three leases to secure his own overdrawn 
account. The bank dealt with him as 
absolute owner, and eventually proceeded 
to . 9 ell thd" leaseholds; “ whereupon the 
testator’s daughters ckiimed to bo placed 
Of. the schedule as encumbrancers in res¬ 
pect of unpaid legacies, irnd their claim 
was allowed. In delivering judgment, 
Fltz Gibbon, L. J., says:— 

" The dealt with him (the mortgagor) as 
and in his capacity of an individual owner, not 
an executor, but a person pledging his own pro¬ 
perty for his own debt, giving as security his 
own interest for his own purposes. Under such 
cir'umstances the bank can, in my opinion, have ^ 
no better title than that which its debtor really ' 

(2) 17 L.Bi(Ir.)381. 


I y 

had in the capacity in whieh he was dealt with, 
namely, as beneucial 'owner, i.e,, as msiduary 
Ifgatete." c- : ' 

Their Lordships tsgree wlth..th6 learned 
Judges of the High Court oi’ Bombay 
that the claim of^the first four Respon¬ 
dents (the yquDger' sons of Somjl Parpla) 
must prevail ctver ,,th 0 , mortgage to the 
Banl^ and tue title of Its transferee, 
.DwfirkaJas Dharam§ey,,. and ,,they will 
humb’.y advise HIb '^ajesty that this 
appeal shpuld be dismissed, and the 
decree of the High Court of the 14th 
April 1905 confi' med. The Appellants 
must pay the costs of the appeal. 

Solicitors: Messrs. Cameron, Kemm <{• 
Co.,for the Appellants. 

Solicitors: Messrs, Rawle Johnstone d: 
Co. Tof the R(^j)ondent8. 

Appeal allowed *vith costs, 

J. II. \\. A ' 

[ORDINARY ORIGINAL CiV.L 
JURISDICTION-]" 

Suit No. 136 OF 1908’. 

1 

Chitty, j. 

> I 

1908. PooRENDrtA Nath Sen 
H eard, and another, 

30, Jape and 

1 ife 2, Tuly. j Srimati Hemangini 
Judgment, Dassee and anr. 

6 , Jj^ly.j 

Hindu Zatot-rlVill, comtruction o/—Res 
jad\ci3i,U—Partition by ,sors- “ Shall divide 
,my properties among my sons in equal 
shares," if operative rs rift—Mother’s share, 
how far affected by shares otherwise inherited 
by her—EMmaling molhet^s iAora—Stridban 
from her husband's estate, credit for—Form 
of decree. “ 

ifhe decision in a former tuit, of ques¬ 
tions not absolutely necessary for the deter¬ 
mination of that suit, cannot be regarded 
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ai rea judioata ^ietmen Hhe jfltne pariies 
in a fitter tuit. 

Tf then Jbt an ejfpren gift to /Sis ton! 
by a T^iU of all tht testdtof’s properties, 
bis widow’s* right to a share on^partition 
by the tons is defeated. * 

DbBENDRA KuI/AR EpY»CHOWD|[lfRY V, 

• • * • • • • 

^ROJBNORA Kumar Roy Ohowdhory (1) 

followed’^, 

The direction tin m Will—"Vn my 
youngest son . • .* . attaining the age 
of^ years, th% said executrix shall 
divide my propehiet '^mong my sons in 
equal shares" was»construed not^to operate 
as an express^gift in favour of the sons $ut 
only Jo postpone partition* to ja particular 
’date. 

Kishorj ‘Mohan Moni SIohaiii 

Ghosb ^2) followed.. 

Sop^LAH Dasseb V. Bhooban Mohan 
NKOO fi i *( 3). oJiitin^wtsAec/. 

When &• Hindu mother is*otherwite en- 
titled to a share in lieu of* her main¬ 
tenance on the ;7ttr?t<ion of the father’s 
estate by the *sons, her right w not affected 
by the factjhat she has already inherited 
a share of the samu estate from one of her 
deceased sqns, 

Jaqo Moha^ ifALcfiR^t;. Saropa Mqyee 
Dass&b followed^ 

In estimating th^shfi,%t which a mother 

is entitled 'tas i» lieu of her viuintenance 

• • • ^ ^ 

out of the*fdther’a estate^ credit must*be 

given for any*pfbpet't^ which she has re¬ 
ceived as Btrldhan frtfm the father’s estate. 

# 

Jadoo NSibb Dby SmoAR v. Brojonath 

tl) I. L. R. 17*Cal. 886 ^1890)« 

(2) I. L. R. 12 Cal. 165 (1885). 

(3) I. L. R. 16 Cal. 292 (1888). 

(4) *U L. R. 3*Cal.'l49 (1877). 


Dey Siroaa (5), Kishori Mohan Ghosb 

V. Moni \Iohan Ghose \2). 

* « 

Ona Baikanta Nath Sen, who was 
, governed by'the Bengal School of the 
Hindu Law, died cjn the 16tbr April 1895 
leaving him surviylng three married 
daughters by a predeceased wife, Srimatl 
Hemanglnl Dasaee, hft sole widow, and. 
by heiv ^hree married daugliters and six 
•sons, and having previous Co his death, 
*ln the year 1890, made and pulJlished,. 
his last Will and testament in the Bengali 
language, a copy* translation whereof, by 
one of the sworn translators of this 
Court, is set out below ;— • 

(This) is executed by Sri Boykauto Nath Seu 
father’s name the late Radha Ki isto Sen inhabi¬ 
tant of No. 20, Durjjouarian Tagore’s ytreet, 
Calcutta. , 

I make thi.s last Will by revoking all previous 
^ dispo^tion.'' made hy me. On my demise, nay 
immovea’ole and moveajjlc properties shall be 
disposed of and all acts in respect tli^reof done 
accoidiug to the purport hereof. 

2 . I appoint Srimati Heamngini Da^ee my 
Mife, inhabitant of »Durponarain Tagore’s Street,- 
Calcutta, as executrix •of my Will, On my 
dejnisc, entite* estate^ shall come into her 
Jiands and undej; (her) management. • 

3. The said exqputrix iliall collect my Juea 

of all descriptions and pay oil debts if there be 
auy. . • ^ ^ 

1, «With refereiy^e to thg state (iiJfome) of 
my estate, the said executrix s’aail njeet requi¬ 
site expenditures tor pei forming the maftiages 
of and .social I'ites ayd observances relating to 
(my) four uumamed sons and for kicking after 
and making management of the estate and for 
education and preservation of health. 

5. The said executrix shairbe competent to 
purchase Government securities with the sur¬ 
plus iucomc of ,my estate- The said papers 
shall meige in the estate. 

6. My sons possess no right to the Govern* 

|2) I. L. R. 12 Cal. 165 (1886). 

(6) 12 B. L. R. 385 (1874). 
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endorsed) in the n/vme of iny ^i£j Sritnati 
cr Hemangini Dassee have given (to her). 

7> On my youngest son Sreeman Jagatpati 
Sen attaining the age of twenty one years, the 
said executrix..shall divide my,pstato among and 
give it to (my) sons in equal shares. 

8 . If the "said execiStrix die before making 
division of the estate r'n the manner specified 
■ above, she shSll (before her death) appoint to 
her office my 'third son Sreeman ^N,’aad Sen, 
otherwise called Sreeman Nircndra Nalh Sen, 
that i», he shall be the executor to my estate. <■ 

'Un the 7th June 1895, Srlmatl Heman- 
glnl Dassee applied for and obtained pro¬ 
bate of the WiU, and entered into pos¬ 
session o( the estate left by the testator. 
During the minority of the testator’s 
son Jagatpatl, mentioned in the Will, 
a suit was Instituted by the two sons 
of the testator for the construction of 
the Will, for administration and partition 
of the -estate left by the testator (oeing^ 
suit No., 592 of 1895) against the exe¬ 
cutrix and other sons of the testator. , 
On the 27th March 1^96, a judgment was 
delivered in that suit' by bis Lordship 
Ameer All, J., whereby thu Will was par¬ 
tially construed and it v^as held that the 
Plaiutiffs had jno right to Immediate 
partition, the said Jagatpati not haviug 
attained the ,age of years. On the 
21st August, 1906, thfl said Jagatpati 
attained 21' years of age. Thereupon, 
this present suit was lastituted for 
further opnstructioo of the said Will, 
for administration and partition of the 
estate left by the testator, for aooount 
and other inoidental reliefs. Since the 
Institution of the suit, and on the 19th 
April 1907, the said Jagatpati Sen died 
Intestate leaving him surviving Srlmatl 
Hemdhginl Dassee bis b^lr under the 
Bengal Sohool of Hindu law, 


Chau^f.uri) Tos 'che Plaintiffs. The quea- 
ti'on befbrp tl/e Court is, whether Srlinatl 
Hemabginl Dassiie IB entltled*to ,'a share 
equal to that of her sons having regard 
to •the facts: v/r., , 

(a) Tbat<s|;>e has been provided for In 
th,e Wjil by the. gift of certain Qovern- 
mept, securities as her iirielAan. 

■ (6) That she has .inherited Hie share 
that was of her son Jagatj[>ati and was 
not unprovl/^ed for. ^ • 

(c) That the Will having directed the 
division of the residue 'among the sons 
In equal ^ shares on Jagatpati ^ttalnlpg 
2l years of age, the sops tqok their 
shares by way of gift from thdr father 
and the mother bad no claim against 
them'fo'r her maiutenance. 

Although a testator cannot i/ejirlve'hla 
widow by Wl'l of her right .to have 
maintenance, yet he can deprive he'r of 
her share' on partition by thn sons. 
Dtbaridra^ Coomar Roy ^ Chotodhury v. 
Brojendra Coomar Roy Chowdhury ( 1 ). 

The utmoit that a widow can olalm Is 
a share equal tq that of her 'Sons. [See, 
Strange on Hindu Law (J830) Vol, 1, p. 
171; Sbyanja Charau'Sarkar’s "Vyavaa- 
tha Dar|)ana,” (3rd’Ed., 1883) p. 516; 
Dayabhaga 1II„ 2, §§ 20—3,1; Mayne on 
JEindu Law (7th Ed.^1906), p.'618; and, 
Golap Chandia,^ Sarjear ou Hindu Law 
(3rd Ed.,, 1907), p.* 283]. 

,The widow having sufficient Inbo’ioe for 

• I 

her needs oanpot claim maintenanoe from 
her husband’s family. BaaiawiMi Botr 
V, Manjhari Kotr j^6). ^ ' 

Mr. B. C. MitUr (with" Jfr. B, K. 
Lahiri) for the Defendant Norendra Nath 

*• t. 

Cl) I. L, R. 17 Cal. W (1890). 

(6) 4 0, L. J. 74 (1900). 
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Sen: An helr.W property*18.given, 

bj Will does Ibot tAk«rf«»lfolr*btt(! m de- 
;'rteee. [See,, Phillips ita’d.Tre’feljAn on 
*Hl'0Ja Wills (1991), dlOJ. Jugmohakdat 
Mangaldat v. Sir Mangaldas NathuhJloy 

(7). Ilie Coutl^wlll ^Ive effdot to.the In¬ 
tention of the te*ststor> • Bhagabaii Bar- 
m^nya v. Kali Ch^a^ Singh'^%). ^ 

The Intention is ttf be gathered from 

* the ^ordftg.of.the Will, a«d whenever 
possible, llteg^hl opnetraotion* ought tb 
be given £d th# words. ^[See sec. fi of 

. the*Hlndu^Wiys Act (XXI of 1870)]. 

■ The slwre'takew by the widow from 
her husband’e. estate is not^ takfn by her 
by right of Inheritance but by lAy^ of 
pyovlsion for malnterianoe for i^ioh Ibe 
estate Is bound. Sarolak Dautt v. Bkoa- 
bun Mojiun Neoghg^{i)- If ^he be al- 
fead^ Vo’Ided for, sRe ‘has no further 
olalin, frdro her^husbajid’l family. [Sep, 
'Mai^ne on ftlndu .Law (Jth Li., 19C6), 
p.’eis]* Ramamti Aoer* v. Manjhari 

.. *.. * • * 

i submit that for thestV grounds the 

• wl^ow is not entitled .to fk share In this 
.case In ileu of her ipalntenanoe out of 

her httsbandjs estate. ^ 

The form of •the /eorea that ought to 
be made In thld sull jyill’hppesr from 
Jadoo NaO^ Dty Sirca^ v. Brgjonat^ Dty 

5ircar,(5). , , • • 

Tht dd^att-Qtnwj^ld^r. S. P. Sinka, 
with Mrf (J. f. D*at) for the executrlj, 
SrUnatl* IJemangInl flassee. Theresia no 
question that L a& the heir of my de- 
Seased s6n, Jagatpatl,* am entitled to his 

* {»),L L. B. It^Cal. 292 (ld88)f 
(6) 12 B. L. R. 886 at p. 390 (1874). 

(6) 4 0.*L. J. 74(f906). • 

(7) Lh, B. 10 Bom.»628 (1888), pe 
Sargent, 0. J., at p. 679. 

(8) 10. LJ. 48? (1906). 


share in the estate. Now, the question 
is, ata I entitled tp another share of the 
estate equal to that of my sons 1 What 
to be deducted ^rom my right of a 
share In lieu of maintenance, is only the 
ttridhan I*ha7e received from my hus¬ 
band’s estate. [Bee, Qolap Chandra Sar- 
kar on Hindu Law (3rd Ed, 1907), p. 
385, tt sfj']. * • 

I^Stfbnflt that the Will, in this case, 
does not make any diSerence to my 
rights. I have a ^ right to c li^ .my 
maintenance and In lieu of that, a share. 
Apart from thq Will, I am entiy.ed to a 
share without deduction. Joytara v. 
Ramhari Sardar (9). Tbe’GoTernment 
Promissory Notes that b have got from 
the estate, as my ttridhan, are not to be 
taken into account In settling my right to 
maintenance but the amount thereof may 
b^ deducted when I am held to be entitl¬ 
ed to a share in Hsu of such maintenance. 

Then, I show that tbe share that I 
inherit from my son oAnnot be. held to 
be sti idhan. [S^e, Mayne on Hindu L^w 
(7th Ed., 1906), pp. 818 and 822; Daya- 
,bhagaf XI, §§ 30-.32, 55-69]. 

Tbe uexbpoint I wish to press ‘la that 
tbe WilUdoes* not obntain any words of 
gift. .The. direction is merely to post¬ 
pone partition *aDd does net oparate as a 
gift in favour of the son's, TJils case is 
nob dlstinguisbable from Kithor^ ilghan 

Ghose V. Soni Mohan Ghost (2). _ 

• . * 

Lastly, this question does not, I submit, 

again arise there having been a previous 

suit heard and determined in which this 

point was raised and decided, and must 

be considered as ret judicata between the 

parties. * 

(2) }.UB,12CsL19&(1886f. 

(9) LL.B-lOOal.638(l88t> 
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Mr, B. C. MitUr, In reply ; Tbe point 
was not material foi the decislon'lfi the 
otner suit. Findings on an unnecessary 
Issue cannot operate AiS rti. Ohela Ichhd- 
ratn v. Sankalchand Jetha ^(10), Shib 
Charan Lai v, Raghu Nath (11)< 

Mr, Chairavarti, In reply : In Kishori 
Mohan Ghose y. Mqni Mohan Ghosf, 
the direction wto .divide the estate was 
givea to the eswcutor who was an out¬ 
sider to Jthe family, but in this case, 
th^Ukcotion is to the widow herself to 
divide, which must be takjn to indicate 
the intention of the testator to make a 
gift in favour of the sons. 

This is a case of deferred bequest. 
In rt Bennett’i'Trust (12), In re Wrey, 
Stuart V. Warty (13), In re Sevan’s 
Trust (.14). [See also, Theobald on Law 
of Wills (7th Ed., 1908), p. 584]. 

In the case of Kishori Mohan Ghose*^. 
Moni Mohan Ghose (2), ’ the outsider-exe¬ 
cutor had to divide according to law, 
that is to say, after having reserved a 
share for the widow. In this case, a 
direction to divide being given to tbe 
widow, who is the executpix, she is, by’ 
implication, denied the right to claim a 
share. 

If there is no gift unde.' this vVill to 
the sons;* even then, under the general 
Taw, the mother is not entitled to main¬ 
tenance (and, therefore, to a share in 
lieu thereof) if she is otherwise provided, 
namely, as in this case, by inheriting the 
share of her deceased son. [See, Shyama 
Cbaran’s Vyavastha Darpana (3rd Ed., 

(2) I. L. R. 12 Cal. 166 (1888). 

llO) I. L. R. 18 Bom. 697^ (1893). 

(11) I. L. B. 17 All. 174 (1896). 

(12) 3 Kay and J 280 (1857). 

(13) 30 Ch. D. 607 (1886). 

(U) 84 Cb. D. 716 (1887). 


1883), p. 146, et <'eq'}.^ Ramawoti Koer 
v. Manjhaf^t Koer (6). ^ ^ 

Mr. S. R. 'Das (with Mr, B. C. CItat’ 
ter iee) for other Defcndaqts. 

Cur. adv, vult. 

t 

The JuDGMK^^^.OF ,the Court was as 
followF:— , ' * 

Chitty J.—This is a dhit by two of , 

f • 

the Six -sous'* of the late*Bs-ikanto'Nath 

f 

f> 0 n, agaihst thei'.' mother and three 
brothers. Thel- mother '’Srimati Heipan- 
gini Dasseo is now sued in hoc capacity 
as executrix of the WMh of her husband, 
in her personal capacity," and also as 
heiress and legal represeutati'^e cf the 
sixth son, Jagatpati San, who died oh the 
17th April 1907 after the suit "was hrst 
instituted'.'’ The present suit was first 
Instituted on tfie 20th August 19*06, In 
cjnsequence of tlia'lea^e under cl. 12 
having been informally gr^nteh, it'^as 
withdrawn and instituted’afresh on 14th 
Februaly 1908. The object of the suit 
is to have the Will of Baikanto Nath 
Sen finally construed, and to have the 
property partitionei among those persons' 
who are entitled to it. An Kocount is 
prayed for Against IlSmangini Dassee 
and, if necessa.y, administration and 
other consequential ,>'eliefs. 

The main question .^or roy de?crmlna- 
tlon la whethei" F.emenginl' Dassee is 
entitled on partition, not on’y .o the share 
of her deceased son Jagatpati Seii (which 
is admitted), but also to Knother share 
as a mother, on her' sons dividing the 
property Among themselves. The solu¬ 
tion of this question appears to me to 
rest solely on the construction to be put 
upon the Will. If that Will contains 

(6) 4 0, L. J; 74 fi906). 
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an express ^of Baikanto ^atft Sen’l 
gfoperty to his sons,* tjen Ike right of 
•th^ widow tt» a share cn•the partition is 
def^teS [See, Dtheinkrd Ohovi- 

dhwy Brojendra Kumar^ Boy Chow- 
dhuiry (1)], adtl she takes only tfie share 
Inherited from bar 8»n J^£0:p*ti, i.e., 
|i<;h. If, on thffi'otlier* hand, the.Will 
merely operates to postpone "the partl- 
tion*and thS /»i>8 take the property ^s 
on an int^^tacj, fli appears clear from the 
iexts and the authorltfts that the widow 
is not (Itfprl^d of her share, as such, 
by reason of he*r having Inherited a share 
froJi a, deceased son ; that* is to say, in 

that’case she would take|th8. • 

0 

' Saikanto Nath, Sen,died oft the 16th 


the* decision of this last question was 
not'absolutely neSessary fur the deter¬ 
mination of that suit, and it cannot, 
therefore; be regaMed in any way as r«i 
judicatfi bqliween the parties. An issue 

was also raised in that suit, but not deoid- 

• * 

ed, whether the widow, would be en¬ 
titled to a sbare'ou par^tion. • The tran- 

0 

slatlon of the Will which was made for 

% • 

the \)urpoBes of Probate appears‘to bo 
wanting in accuracy. Counsel on both 
sides had objection to take tlT'lt, Mr. 

Cbakarvarti* criticising the translation of 

• 

cl. 1, and thd Advocate-General that of 
els. 4, 6 and 7. With their assistance 
and that of my Interpreter, I have had 
no difficulty in ascertaining the true 


April 1?05 aochhis Will, which was made 
in ti^rf year 1890,‘’^yvas duly proved by 
hifiswidpw, the aole^exeoytrix. The Will 
directed ^at*the property should‘be 
(Jivhiei^ aAong,*hi8 soifs, in equal shares, 
wjlen,|ji8 youngest son Jagatpati^ attained 
th» age cff.21 years. TW8.happened on 
Ist August 190(». In 1895, the present 
‘Plaintiffs filed a iehlttNo. 692 of 1895)^ 
in this Court olaimiffg (Jb they now dp)* 
partition ‘of the property. That suit 
was heard by^ Anieer J > ^ho decid¬ 
ed tfiak there was all absolute gift of 
the income of th» ^?hole'estate to the 
exeifutrlx to bt? appHed by her, at her 
sole dlsoretioD*. ■?* to' the date fixed by 
the testalpt'for division am'ong^hls sous; 
that th*e postponement of theij* enjoy- 
. ment pas, 'therefore, valid; and that that 
suit was premature. It^ was accordingly 
dlsmlsilBd. The iearned Judgb* also held 
•that there was no gift whatsoever to the 
sons but meiwfy a postponement 6f the 
partition, it would seem, however, that 


meaning. 

Cl. 1 should run: Upon my demise 
my moveable and Immoveable proper¬ 
ties shall vest and all affairs 

in connection th’erewith shal] be perform 
ed according to the pmvisions hereof. 

Cl. 4. The ^ald executrix shall, regard 
being had It) the condition of my 'pro¬ 
perty, defray the* necessary expenses Ac., 
&c. ’ • • 

Cl. 6. ^he Qovernment securities 
which I have made to stand in the name 

of my wit^,—SrlmaU Hemanginl Daasl 

• • 

*-my sons shall havt bo right thereto. 

Cl. 7. On my youngest spn Srlmaif* 
Jagatpati Sen attaining the age of 21 
years, the* said executrix^hall divide my 
properties among my sons in equal shares 
ftHTJT f^). 

The opinion expressed by Ameer Afl, J., 
is not binding upon me but it is entitl¬ 
ed to weight and I should not venture 
to differ from it unless I was qpmpelled. 

After giving the Will my best consider- 


* 41).I. lTb, 1? C*1.886 (1890). atlon, however, I have arrived at the 
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■ama oonolualon, namely that it oaptains 
00 to the SODS, but merely operates 
to postpone partition to a partioular dat^, 
with dlreotlons as to management in the 
meantime, the property being vested in 
the executrix for the latter purpose. X 
can find in the Will no words of gift or 
words that can be interpreted as such. 
The sons take as the law presc'lbes ;>nd 

n ' 

not by any bequest of their father. In 
this respect, the case appears to me to 
be not aistiDguiBbable from the case of 
Kithori Mohan Ohose v. Moni Mohan 
OkoH (2). It is true that, in that case, 
there was no intermediate gift, though 
the testator dircscted that the executors 
should manage the estate until his young¬ 
est son attained majority. The direc¬ 
tion thete also was to “divide the estate 
amongst the sons in accordance with 
the ihattrat," I do not think that the 
addition of the words “ in accordance with 
the (Adslrat” can ,make any difference. 
In either case the sons would take accord¬ 
ing to the Hindu Law, Tnere, as here, 
there was no bequest to the sous but 
merely djrectlons as to' management for a 
certain time and then partition. I cannot 
see that this ruling has been in^any^ way 
affected by the oas:! of Sor^'toh Datue v. 
Bhoobun Mohan Nioyhy (3), which decld- 

‘ 4t ^ 

ed that the mother’s share is taken not 
from the father’s estate by Inheritance 
or by liMon of surviorehip, but from 
the sons, in lieu of or by way of pro¬ 
viding for that maintenanoe to which 
she is entitled as against them. 

If the mother is entitled, as I think 
she is, to a share on the pirtition, her 
right Is not affected by the fact that 

(2) I. L B, 12 Cal. 165 (1886). 

(3) I. L. R. 16 Cal. 202 (1889). 


she has already inherited-a shaM froln 
one of her donal '3ee, J^go Mohan Solder 
V. Sxroda Mop'ee Datm (4), ‘ That ruHng' 
of Kennedy,-!., ia foundtHl on the'iext 
in the Dayabhaga, Chap’. 3, sec, IZ, para. 
31 and there aj)pear8 to be no doubt 
as to its oorreota^sB.' The only other 
matter which I need notice is one as to 
which there ,l8 no dispute. It Is con- ' 
orded that in estimating ' the share to 
^hioh the widow is entitled on partition, 
credit must be given for any property 
which she has receive^ as'ifr^^ian from 
her husband’s estate, e g., In this case, 
the Governmeut securities raentionea In 
cl. G of the Will. , The share whloL she 
takes as heiress of Ler son Jagatpatl 
Sen is not, $tridhan, Ih that she has 
only a woman’s estate. 

As to setting off tUidhan property 
which has come to her, see, i'adoo ifath 
Deg Sircar v. Brqjonath Dey iSircar *|5), 
and Bishori Mo',.an Ohose v. Moni Mohan 
Ohote (2). 

In the view that I cake of the case, 
it is unnecessary to dldouss the ouestira 
of the widow’s right to maintenance. 

There will be a decree as foilows: Declare 

•> 

—that, of the estate of Balkanto Nath 
Sen deceased, the’Plairtlffs and the male 
Defendants are entitled each to -^th ab¬ 
solutely and that Srimati HemangiDl 
Dassee is entitled to ^tiis-^^th as heiress 
of her deceased son Jagatpktf Sen and 
the otLsr i)-th in her right as a Hindu 
mother on partition. Enquire, o! what 
that estate oon»i8ted (1) at the death of 
Balkanto Nath Sen, (2) at the date fixed 
by the testator for partition, vh., lat 

(3) I. L,R. 12 Cal. 166 (1886). 

(4) I. L, R. 8 Cal. 1^9 (1877). 

(5) 12 B. L. R.'886(1874). 
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Augast' )9C0. Hotoaifglnl* D^ee^to ao- 
count fer «I1 /eoQipts a«d dVibnrsetnenttf 
Mibs^u««t to the l%sbt{ien1iloDed, date 
(This Is octosented to. by the* Ad\ooate- 
Qeneral on her behaff). Inquirer whc^t 
itridhan property has.oome ^o Srimatl 
Hemairgfol Dasseh from ller«h'u8band and 
take lb *into aocou/it (n esJ^imating the 
-i-ttNBhare. whi»h she takes as mother oit 

the partition. • * • 

• • * 

Costs of all *partig8 of this suit, in¬ 
cluding reserved costs, to come out of 
the •estate. Cflmntdssioi^er for partition 
to be named by the parties before the 
Registrar Within a fortnight. * • 

Commlsslbnei^ to have ppwer to make 
BQjiarate returns as to* the* moveable 
and Irpmbveable projfbrties respectively. 
Commlssione^'to have libert)* tq sell tbe 
properties.* K»ecutrix,*to .divide the ap- 
proxicjat^ net^ income In* the meantime 
among tSie*vari®u8*beqtrfioiarie8. , 

Mr. Char Iff thunder Bose, AttdrneyJor 
the Plaintiffs. 

i(essr8. Bonnerjee add Haidar, Mr. 
Alihoy Jfttmaf* Thakur, ' Mr.^ Kumar 

Krishna Dutta and Mr. Puma \)handra 

^ • 

Law, Attorneys for th^'DefdhdanJis. 

P..R. C. . *• ’ 


CUATRIHONIAL JUBI^GTION.] • 
•SogvNo. 10 qf 19 (J 8 . • 

ARAiqtLL^CtiARRBSSA 
Flbtoebb, J. Eliza Mittbr* 

1908 . . 

V. 

1 , July. John.Chablf;^ Mittbr. 

Pracltce —Petition, servise' of—Substitut¬ 
ed service—d/nreasonable delay—Indian 
Divorce Act (IV of*1869), secs. 14 and 50. 

The practice of this Court, as to service 
of petition on the Reipondent, is governed 
by what prevails in the Matrimonial 
Courts in KnglasHi.' 


It is essfntial, tn sui^s for dissolution 
of marriage, that the petition of the Plain- 
' tiff should he ptrsorCally served under see, 
SO of the Indian Divorce Act on the Res¬ 
pondent or ihat*sufficient notice of its 
contents should be given to him. * 

Unless satisfactory edplqnation is given 
for the long delay in presentifig and pro¬ 
secuting (PpStition, a Court is, obliged to» 
refuse a decree for dissolution of marrigge, 
under sec. I 4 of the.Indian Divorce Act:^' 

Undefended actien. 

The facts of the case appear from the 
judgment. , 

, Mr. J. N, Banerjee for the Petitioner. 

The Judgment of the Court was as 
follows :— • 

Fletcher, J.—This is a petition pre- 
sp,pted trf) this Court by Mrs. Arabella 
Clarressa Mitter,'praying for a dis¬ 

solution of her marriage with tbe Res¬ 
pondent on the ground of aruelty and 
adultery. 

Now, it appeals that' the petition has 
not l»een personally served upon the 
Respondent. Sei^ico has been effected . 
upon him, as 'appears from the return 
and allidavitf of .'service, by ^he affixing 
of a copy of the cjtatloa or^summ'ons 
with a copy of the petition on the outer 
door of the lodging house in Kidderpore 
in which he was sup^oshd to be ordinarily 
residing. 

That is not the usual procedure for 
serving citation in matrimonial oases. 
The practice as to that in this Conrb is 
governed by whab prevails In the Matri¬ 
monial Courts In England. 

Sec. 50 of the Indian Divorce A3t 
says that “every petition undet this 
Act shall be served ou the party to be 
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aflfected thereby^ either wlthlo pr without 
British India, In such manner as the 
High Court (n^t the Civil Procedure 
Code) by general or special order from, 
time to time directs.”, * 

In this case, n<? order for substituted 
service of the petition was obtained. It 
Is essential' in suits for dissolution of 
marriage, t\iat the petlticu of ^he Plain¬ 
tiff should be served on the Respondent 
Ibat sufficient notice of its conten'ls 
should be given to him. In this case 
that was not done., l/ut, on that ground 
alone, I would not hold that the Petitioner 
is not' entitled to the relief she asks for. 
There la Another ground, however, op '• 
which, I think, the petition fails. The 
Petitioner left the Respondent for good 
as far back as the 25th March 190.3''' 
and this petition was not filed until the 
7th March last, that is, a period of about 
five years. In my opinion, no satis¬ 
factory explanation has been given fo" 
this long delay. 

I. 

Sac. 14 of the Divorce Act obliges 
me to refuse a decree? for dissolution of 
marriage “if the Petitioner has in'.he 
opinion of the Court' been guilty of un¬ 
reasonable delay in ptestntin-g or prose¬ 
cuting suet ^ petition.” There js no dis¬ 
cretion left In me but to find upon the 
evidence that the Petitioner has been 
gVjilty of unreasorable delay in present¬ 
ing or prosecuting her petition. 

It Is, however, said that she is suing 
in forma pauperis and that she had no 
money to bring the suit earlier. That 
is not a good excuse as she could have 
filed her suit In forina pauperis long 
ag'i. 

Therefore, on that grdund and on the 
other ground that the Petitioner is not 


shown to have'Tieeil sevived on the Res-^ 
pon4en,t, I epust dismiss the* petltlqn. 

<f. K. Ohosh, ‘ Attorney;, foi the 
Petltloaer. “ • , * <' 

P. I^ C. ' retitiQi\ dismissed. 

[CIVIL ap.pellAte JORISDICTION.] 

, V * 

ArPE,\L I'RO'4 OilWINAL DeOREK 

_ „ 1 No. 320 oi*' 190G. ,, 

Cote, J. 

f) 

Do3.s,' J. GoHiL Chandra Bose, 

1908^ Plaintiff, Appelant, 

Heard, 8 and v. 

10, July. I SuRKNDRA Nath Dott, 
Judgment, Defjndant^ Rjpspondent, 

20, July.] 

Limitation Act {XVof 1877), Soli. II, Art. 
Jf'.)—(lovernment promittsori/ notes held h/ Dt,- 
fend i'.it for Plainti^—Wrongful disposal of 
notes-Plcdge^Suhsequent deiiand aid re¬ 
fusal — Wrongful detegition when cbmmences. 

1 * 

The Defendant ?vho luld ^(rtaif< Govern- 

n ’ I 

ment promissory notes ini' trust”for the 
Plaintifffpledged the same^for his own 
purposes^ and later on when asked by the 
Plaintiff rffused to deliver them up. 

Held— a suit by the Plaintiff to 
recover the notes or their value from the 
Defendant was governed by Art, A9 of 
Sch. 11 of'.the Limitation Act and time 
commenced nv^ning frgm the date of 
refusal, notwflhstajnding that, (hi Defend¬ 
ant had •Wiotirffulli'j par.ed with the notes 
before that date. ^ , 

c The detentign of the notes became wrong¬ 
ful from the date off refusal to deliver 
them up. _ 

Wilkinson v. Verity (J; followed. 

This was* an appeal preferred on the 
20th of'August 190fi, against the decree 
of Babu Jogendra Nath Deb, Subor- 
(1)L.'r. c' P. 20ci(18nj. 



V01..XII.) TUB CALCUTTA WEEKLY NOTES. 1011 

OoPAi. CaANfiBA Bose Sdrendra, Nath Ddtt. 


dinate-Judge, ls|f* C«urb«of ]^UIah 24- 
Pergurfhahe,, dated the fQtJi'of‘•June 
190^.* ^ 

The PfeinRff’a case was Ibatp the x/orern- 
ment seourlj-les were the property^of one 
Kula Kamlny Dassh *7hatihe Defendant 
for his own use and benefit tlbok frpnj the 
lady during her Iffe-tWe Governnient se- 
ciSliltleB of thejQomlnal value of Bs. 3;50P. 
That thofe seou^’ftl^S were in fact ctepo- 
slted with the. DefenS^inL That after 
the death of the la3y the Defendant got 
possession of the ^iftmainlng Government 
securities of the * nominal value of 
lls. l,60i. .That the Defendaifb had oji 
several occaslcms promised^to return the 
Govertiraent securities,to the Plailitiff 

but had»falle(!f to do ew. That hence this 

• ^ - 

suit.. 

The dhfenee In r^^peyt of* the claim 

undgr (KusideraWon was that the Plaintiff 

had ncprTght4;o ^e.,*That the plalm was 

tlme*barred.. That no porti6n of, Jhe 

Government socufltles for Rs.,1*300 was 

taken and used by thf Defendant. That 
• • • * 
those securities along with other properties 

of the lady came into bhe^ hands of his 

Son Prakash Nath D,fttt wlio was the son- 

indaw of the Plaltttiff. • ThaU.at the 

• # 

request of the PfaintJff, his wjfe and 
their daughter *the wife of Prakash Nath, 
the securftles , were * mortgaged to one 
Kali Kumai; Chakrablifty also called 
Kail Kume^ ^udl to Vaise a loan to 
defend Prakash ^N^th lif a heinous erf- 
mlna4 case In which he was Involved and 
was spent In the defence. * Thgit ^ the 
Defendant watf not therefore liable for any 
portion of those shpujltles.* That .Kula 
Kamlny did not deposit the Guvern'knent 
securities for Rs. 3,500 with the Defend¬ 
ant but lent them* to *hlm when he 


required money for his own purpose, on 
a contract to pay interest and that the 
Defendant repaid the loan to the lady. 

The materia) Issues vttke :— 

“ Is the claim, barred 1 

“ Were the Government securities for 

• • 

Rs. 1,600 mortgaged by Prakash Nath 
Dutt to Kali Kumar Ghakraburtfey and 
la the Plaintiff’s claim In respect of it 
j^iaintalnaSle Is the Defendant liable 
for those securities and the Interest due 
upon them? • * 

“Has the Defendant paid up the Go¬ 
vernment securities ‘for Rs. 3,500 which 
he borrowed from Kula Kamlny ] For 
^whab amount In respect of those seourl. 
ties la the Defendant liable ? 

On the 3rd Issue the Subordinate Judge 
found that there was no satisfactory 'evi¬ 
dence to hold that the loan raised upon 
\h 0 ^curlties was spent In defending 
Prakash Nath. This issue was decided in 
-PlaintifF’s favour. 

Issue No. 4 was .also decided against 
the Defendant. * 

On the. question of limitation the 
leagued Sub Judge held that the securities 
in question were "ypecifiq moveables duo 
to the estate of Kula Kamlny which the 

Defendant had»ta\gn wrougXul ^possession 

^ • • 

of. IVfbveable property Includes money 
but specific moveable does not fucljide 
money, and tbs very case In KHsto Kamini 
Dassi V. Admi^istrator-General o/" Bengal 
(2) relied on by the Plaintiff’s pleader 
holds that Government securities are nob 
money. I am of opinion that Art. 49 of 
the Limitation Act applies to the claim for 
the securities foi; Rs. 1,500 and the claim 
for them is barred. On the death of 
Kula Kamluy which happened in Bhadra 

(2) 7 0. W. N. 476 (1908). 
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1305 that Is sometime in Jvily‘1898 tfne 
Defendant wrongfuily took pos'session of 
the securities. The claim in respect of 
them is beyond V^i^ee years* from that date 
or even from the 22nd A^hran 1305.” 

The learned Subordinate Judge decreed 
the Plaintiff’s claim’for Rs. 4,201 being 
the value of th^ s&curltles for Rs, 3,000 
and interest,due thereon. 

* ft 

, The Plaintiff appealed against the 
judgjnent of the Sub-Judge in so far ^s 
lr*r dismissed the claim in respect of 
Government securities, of the value of 
Rs. 1,500. 

Babu, Debendra Chandra Mullik for 
the Appellant. , 

No one appeared for the Respondent. 

The Judgment of the Court was as t 
follows:— 

The- Plaintiff in this case is tue exe¬ 
cutor of the Will of one Kula Kamini 
Dassi, who died in July 1898. It i^ 
pleaded that'before jaer death she depo¬ 
sited Government Promissory Notes for 
Rs. 3,500 with the De/endant^ and that 
after her death similar fiotes for Rs. 1,^00, 
belonging to b^r estE^te, came into the 
hands of the Defendant, who has been 
repeatedly requested ^o' return them but 
in vain. T^lo suit in the form that it 
ultimately took was one for the recovery 
of those notes or, in the,alternative, for 
their value. " • 

The Subordinate Judge has decreed 
the claim for the notes of Rs. 3,500, but 
has held tliat the claim with respect to 
the notes of Rs. 1,500 is barred by 
limitation. The Plaln'^iff appeals with 
respect to this portion of the suit. 

rt is hrst argued in appeal that the 
evidence shows that the notes for Rs. 1,500 


It ere deposited wV^ii -.the Defendant by 
Kula.Hamlhi Oassl before h^r death. It 
is sought t(v explain the allegation the 
plaint' ^thab t^e notes oai&e, rnto the 
Defendant’s hands after the death of the 
testatrix, by tjie assertion that the Plain¬ 
tiff was a' S^abo^dlnate /Judge, who had 
to 11 ve.at distantc places, in the exercise 
of. hi’s duties,' and wctb not in a posijjion 
whan he filed the. plaint, to 'know the 
real facts. This‘excuse, however, is not 
convincing/ The s&pl)OBltlon ^hat the 
notes were deposited) befofe the deat^ of 
Kula Kamini is b^seU on a statement of 
the •Plalptlff’s daughter as tp the olrcum- 
stances under which the notes .came into 
the* Defendant's ^hands. The 'Plaintiff’s 
daughter is married to tlfb Defendant's 
sou, but has ^^lea living for the last five 
years in Her father’s house %pd it is 
evident from' the correspondence that* 
has been prod need'that she 'asuV^y lived 
with her'father. In these clfou£:.stance8 
it seeqis. to us unreaspi.able to .suppose 
that when he filedtthe plaint the Plaintiff 
should not" have ascertained what took 
place in the | resence of his daughter at 
the time of ^ula, Kamidi’s death six 
years befOr."?. ^ 

Nor does'the jstatfment on which the 
Appellant reh'at go very' far. ft is to 
the effect that 15'days before her death 
Kula Kamlnil drade t>ver tlfte notes to the 
witness’s husbaod who'a/^tbe sauie time 
wade them over to the Defendant. This 
statement mEy justify the ipferenoa that 
Kula Kaipini probably was a party to 
the handing over of the* notes to the 
Defendant, but a mere inference 6f pro¬ 
bability i^ill not avail against the positive 
statement in the plaint. Moreover it 
appears from Ex.' 3, a lejttfar written by 
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(ha D^feadaBt to tha^ Plaintiff th Deoenv 
hwc 1893, ^at * thtf«DOt^s iwere not a 
; ffapoalb by’ Xula Kamiflf. • Iti that* letter 
hejisays: "ThiAre are ^Qoveimmeat pro- 
mlsaory ' notes‘.fofi W 1,^00 only.* I 
shall l^ake with me the mlmbeBB when 
I go. And during hgr* life-time I took 
'f^om her QaTerp^ieilt prot^lBsory notes 

of the nominal valud of Rs. 3.500.” At 

• • 

tba& time the parties were 3n gpoa terms 
and the Do/endant ^ bad e^fidentlj npt 

.conoeived the 18ea of misappropriating the 

1 $ 

money. ^ Jf t^^e notes for Rs. 1,500 had 
been a deposit, >|ilte the notes for Rs. 3,500 
he ^would doubtless have^ said so. We 
are satisfied that these notes oanie to 
(he*Defendant’s hai/d after the death of 

i i 

tl^e testatrix, a^ is stated in the plaint, 

’ and were not deposited by hbi*. Aopord- 
ln^ly'*the Appellant’s * first contention 
falls. * * • - * 

,,*8ocopdl;,\ it.fs argued that the case 
fails under Art. 49 of the second sohet^ule 
to the Limitation Act, 1877, >belng a suit 
for the reooveny of specific moveable 
‘property^ WTongfuliy’detiklned. We think 
that this oontentitin '‘should prevail.* 
It appiarif that two years after Kufa 
Kamini’s death^' thp Defendant pledged 
these* notes ,to ^a third person. The 
learned Subordinate ffudge'has held that 
this* article a^pllesr but that as the 
possession of the, defendant was unlaw- 
fpljfrom time of Eula Kamini’s death 
the suiif is barred time. It i8,«rgued 

that the tlmh will 7un from the date 

• * 

when the Defendant refused to deliver 
the note^ on the Plaintiff’s 'dedfand, and 
•that even the fisot (hat the Defendant 
has unlawfully ‘pledged^ the .notes* does 
not affect t^e Plaintiff’s right to three 
years’'Ume fram the date on which 


delivery was refused. We think this 
view *18 correct and la in accordance with 
the decision in Wilkinson v. Verity *(1). 
fn that ^cast gooi^ were left in the pos¬ 
session of the Defendant and be sold 
them.' And it was held* that the Plain¬ 
tiff was entitled to sue, at election, either 
for a wrongful parting with the property, 
or to wait until there’ was a breach of 

s ■ 

thd J)etendant’s duty as bailee of the 
goods by refusal to deliver them up 
on request. This is exactly’ ^at- liaB 
happened in this case except that hero 
the goods werejiot sold, but only pledged 
and could have been redeemed and res¬ 
tored to the Plaintiff’s possession at any 
time a circumstance which makes the 
present case stronger than the case re¬ 
ferred to. The notes were Ie(t in the 
Defendant’s possession by the Plaintiff’s 
permission and his original possession 
was not unlawful. The evidence shows 
that he held possession of these notes 
in trust for the Plaiutfff. His possession 
became unlawful when ho detained tbyem, 
that is to say, when he refused to deliver 
them up ‘oil request. And the fact that 
the Defendant has parted with ehe goods 
and cannot Jierhapfe strictly bo said to 
be detaining them himself is no answer 
to the 8ult,^^lnd£r th*e decision quoted 
above, In which the bourt, approved of , 
the principle that " a man entrusted with 
property for safe custody cannot better 
bis position by wrongfully parting with 
possession of it, but must be answerable 
as if he retained the possession^” accord¬ 
ing to the maxim •• qui dolo desierit ^sti- 
dtre pro pcfsidente damnatur.” 

Exs. 7 afid 10 show that the Defendant 
denied liability, on the 7th »November 

(1) L. R. 6 C. P. 206 (1871)* 
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1902 and the correspondenoe generally 
shows that up to that,date there ^ac no 
definite refusal by the Defendant to 
return the notes. ^This dat^ is well 
within three years of the institution of 
the suit. • ' 

We think therefore that the finding 
of the learned Subordinate Judge that 
this, portion of the claim Is barred by 

limitation cannot be sustained, and he 

, « 

has found that the Defendant would 
cetftainl^ be liable if ^the claim were not 
barred by limitation, it follows that the 
Plalntlfl' is entitled to a, decree for the 
whole sum of Rs. 5,000 with Interest at 
the rate allowed by the Subordinate 
Judge and costs of both Courts. In this 
Court where the Respondent has not 
appeared we assess the costs at 150. 

N. G. Appeal allowed, 

~ t 

[CRIMINAL ftEVISIONAhJURISDICTION.] 

ReI No. 788 of 1908. 

Brett, J.* 

Ryves, J. Phanindra Nath 

1908. Mii'RA, petitioner, 

Hbard, ' i. 

.1^, July. I The Kino-I?mperok, 
Judgment, Opposite Party. 

14, July.J 

Crhavnal 'Procediv^e'Code (dfll V of 180d), 
' , 4 ecs. S08 and*SJ^7—Covimitmcnt to the Court 
o1 Sessions under sec. 3Jf7 not controlled hy 
sec. 2Q8—,Uigh Court's CrilniJU'.l Appellate 
jurisdiction—Fou'cr to quash commitment to 
the High Court Sessions. 

Sec. 347 , Cr. P.' C., is not to be read as 
subject to the provisions of sec. 208, Cr, 
P, C, / and it is not impemtive on the 

t 

Magistrate after the prosecution has closed 
its case ami the Magistrate has decided to 
commit the accused for trial to the Court 


of Sesciohs in exercise of^ his power} under 
sec. 347 , Cn P^ (S'.,* Vo .allow the accused 

* • * I 

to crm-ei;aihire 'the witnMsd for thei, 

• ' * ^ « 
prosecution'or tg cctll Witnesses •'in, this 

% * t 

defence. ^ . 

f ' 

In ri Clive Dor/.nt (IJ follotoed, 

« 

Qdeen KmpressY, A'hmadi (S), Empress, 

V, M'jiTAMMAt) IPadi (33 not followed. 

(^DELN-fcMP.RESS V. SaGAI^ S^jfiJA S^JAO ^ 
(4) distingvfshed. , ^ * 

4' I < 

Qoicre— Whether the UH^h Court in th^ 
exercise of its ordinary Crjminfll Appel- 
late jurisdiction, has power to quash a 
commitment made to it f«r trial wilder 
its Or'dinary Original Criminal jpris- 
diclion, , 

f f 

This was a rule graqted od the Q-th 
of J,'ily 19(38, agalait the comoLlfmenb^ 
to the High Couft of the Petitioner rby 
thr Chief Presidency* Magistrate of‘Cal¬ 
cutta for trial on a dtiarg®. undeneSp, 
124A, I. P. C. \ 

i'he fadt^ material to tljei report, are ‘ 
briefly as follows :— «. 

The Petitioner vrei? the printer and" 
‘publisher of a.* vetnaoular newspaper ‘ 
called Jugantar. , , * * 

He was convitted by the Chief Presl- 

• 4 4 

dency Magistrate under see., 124A bf the 
Indian .Penal Cod^ the 2Cth day of 
May 1908 for having published wfKInga 
in the said pap6# tejltui Issub of the 
9th May and was iindergo.'.nff rigo^oua 
imprisonment for a,,period of We year 
and eleven months* ' ' * 

• f •. 

After the said convlcHlon he was again 
placed before the said t^resldenoyi Magla- 

(1) Unreported Crimiiwl Cases, Bom-* 

. 'bay p. 975 (18t8J. 

(2) b L. R. 20 All. 264 (‘ISOS). 

(3) 1. L. R. 26 All. 177 (1903). 

(4) I. L, U. 21 Cal. €42 |1§93,) ' 
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trate to tiaks'hirt trl&l under sac. 124A of 


J0I5 


^Ue Indian Penal CodS^fpr-arflcles alleged 
to jiave been’ published (fn^ printed by 
hitltoa t|i 0 9th dayV May ]f508. 

The,Petitioner afleged in^hls applica¬ 
tion to the vHlgh Court that 6 elng a 
poor man he oould,not engage the services 
of any lawyers fvcAn the commencement 
of his tr(pl, bu^ on the 23rd diiy' 9 f June 
1966 afteir'tjie .examination In chief ^of 
all the pros’eoRl'l^*^ ^witnesses had bein 
'finished and tlie prosecution had closed 
their case J vakil was Instructed to 
appear for him and to ask for an 
opportunity to cross-examine the jjrosecu- 
tlon’wlt.iesses and also to call wlt^iesses 
for the defence, ,if' ngcessary,’ and that 
the sail'vakil, according to Instructions, 
, put in a written pAi’jtion to’the -ibove 
eflfiot, bu*’ the. Chief l^residenoy Magls- 
t^afe sumrparily rejected the said appll- 
r^ijlon Vefjslng. to grant the Petitioner 
ad or.portuulty to cross-ejiamiue the said 
prcsecutloi! witnesses or to^call witnesses 
In his defence, and forthwith committed 
'tfhe Peldtlonor to. takli his trial at the 
ensuing Sessions, f '• ^ 

Agalnst'the eommltmenb order of the 
Chief Presidency • Mag-'s^rate, the Peti¬ 
tioner moved the Iligd Court and obtaln- 
pd the pibsent rui.< 

G. H! Das; S. N, Ualdar and 
Bahu ^arendra Sett for the Petl- 

tlonec. ^ ' 

Mr, Gregory {S\,a\iding Counsel^ for the 
Crowif. 

The^ Jcdgment' of the Court was as 

* 

follows:— ’ , 

> j j 

The prespnt appllcatjon Is* made to us 
under sec. 215, Cr. P. C., praying that we 
will quash tber'oonrmitment made by the 


Chief Presidency Magistrate to the High 
Cou^b of the Petitioner, Phanlndra Nath 
Mitra, on a charge under sec. 1241, I. 
P. C. The grounds on which we are 
asked Jo qpash the comnjltment are that 
ihe Presidency Magistrate refused to 
allow the Petitioner to cross-examine the 
witnesses examined fof the.prosecution 
or to cite and examine, witnesses in his 
defedce, it being contended that the 
provisions of sec. 208, Cr. p. C., are 
Imperative and that the Magictoate was 
In law bov,nd to allow the Petitioner 
these privileges. It seems that while 
the witnesses for the prosecution were 
being cited and examined no attempt was 
made by the accused '* to cross-examine 
them and that the application to cross- 
examine those witnesses and to cite wit¬ 
nesses for the defence was made to the 
Presidency Magistrate after the prosecu¬ 
tion had closed its case and the Magis¬ 
trate bad decided to commit the Peti¬ 
tioner for trial to the ^{igh Court. 

The present application Is, so ftlr as 
we !^re aw,;ire, the first of Its kind which 
has been niade to' this Court In the exer¬ 
cise of Its Cjrdinary Appellate .Jurisdic¬ 
tion and It seemed doubtful (to one, of 
* * ^ 

us) whetheruin the etorcjse of that juris¬ 
diction we bad power to quash a commit¬ 
ment made to this Court fdr tfial under* 

Its OfcMnary Original Criminal Juris 
<1 

diction., lire practice In eomeWhab simi¬ 
lar oases has been to apply to the Judge 
exercising the Original Criminal Jurlsdlo- 

p 

tion of the Court. The question of 
jurisdiction is one of considerable Import¬ 
ance but^^as the present application Is 
urgent we do not propose to deal with 
It as we hold that the application must 
fail on the merits, 
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The question wbloh is raised the 
applloatlon Is whether ^eo. 347, Cr. P. C., 
is to be read as subjeot to the provlslonq 
of sec. 208, Cr. P. C /• so as t6 render 
It Imperative oa a Magistrate after he 
has decided to commit an acoused for* 

u « 

trial to the High Court to allow him to 
oroBS-examino the .witnesses for the pro¬ 
secution and to 'Call witnesses, in his 
defence.. In our opinion the question 
must be answered in the negative, and 
in this Tiew we are supported by a deci¬ 
sion of the Judges of the Bombay High 
Court in the case, In rs Clive Durant 
(!)• Sec. 347 distinctly lays down that 
when a Magistrate has made up his mind 

r 

to commit an accused for trial " be shall 
stop further proceedings.” The section 
occurs in' Chap. XXIV which lays down 
the general provisions as to inquiries 
and trials and its provisions cannot bo* 
held to be gpverned by the provisions 
of Chap. XVIII of^ the Code which lay 
down the ' procedute to ,be ordinarily 
followed up to the time wheri’ the Magis- 
trate decides to commit, , 

The attention of th^ learned Judges 
of the Allahabad Couft who,decided the 
casejs of Queen Smprest v. Ahmadi (2) 
and Emperor v. Mrhamma^ Uadi (3), 

• t * # 

to which we have, been referred, docs’ 
'AOt appear t!b have been invited to the 
provisions of sec. 347, Cr. P. C., rnd the 

t 

case of Q^ieen■Fmpre$s v. Sapal, Samba 

Sajao (4) is clearly distinguishable from 

the present as in that case the point 

determined was that. the depositions of 

witnesses, whom the accused had not been 

« 

(1) Unreported Criminal Cases, Bom¬ 
bay, p. 976 (1898). 

(2) f L. R. 20 All. 264 (1898), 

(3) I. L, R. 26 All. 177 (1903). 

(4) 1. L. R. 21 Cal. 642 (1893). 


allowed* to crosft-exaAnlne be'Ipre tho com* 
mitting Ma^istiaie,' we^e not admisslbfe, 
In evidence In tlie Gessions C6urt. , 
We therefjre decifne Ijo Interfere ubd 
dismius the a^plioatioc.' ' 

B. C.' ‘ Rthh iitekargtd. 

. . • 

[CRIMINAL RSVlSIONALdURliSDlCTION.' 

. Rhv. No. 748 of .1908. .. 

4 I I r 

^SHWAB Chandra 
A lHoshAiiji, Petitioner, 

< 

v. 

The Ehp^oi;, Opposite 
Pafty. ^ 

Indian Penal Code (Act XLV of I860), 
sec. *175—Omission to ^produce document' by ■ 
an accused on trial—Criminal Procedtjre Code 
(Act V of 1C98), sec. 9/t.^ 

t' , ^ 

The provisions ' of sec. 94, Cr. P, Q., 

I j * 

canr.ot be taken to *ipply 'to the casfo^ 
an accused pet son on his H'ial t^ whom tit 

^ I ¥ 

notice has been tisued to pro'duce an incri¬ 
minating Uoci^ment. ,, • 

4 

Where an accused, whiles on his trial for 
ofences under secs. '471 and 19S\ IrP. 0.' 
being directed to''prSS,uce a certain inori- 
minating document, did not produce the 
document and in "consei^uence the prosecu¬ 
tion against him faiied, , • ' 

Held —The accused dlmld not be convict- 
ed under see. 175, P. C., for[ omis¬ 
sion to produce the docuMint, 

This wat. a rule granted on t'ba I'St'of 
July 1908, against an onder ni .M. Yusuf 
All, Deputy Magistrate* of Purulla, ‘dated * 
the 16th p| June’ 1908f convicting the 
Petitioner under sec. 175, I. Pand . 
sentenping him to undergo* 2 months' 
simple impriBonmbnt. < 

The material facts appear fromi the 
judgment. 


BqETT, J. 
Ryves, J. 
1908. 

24, July, ' 
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(Eoiivt iioticc. 

'* ^ I 

■ ... OlUtllN.AL'SlUK! 

Tlio tinikniientioiied priiu'ipal ullicpta will li^j ipi iluly during 
the viicatimj. '* .) 

Applications foi-'*‘ippcial appoinlniPiitA for the liPariiif; of 
urgent cliainliPi* ,i|)|ii(MliohS| llno^jigliDut the v.icUioii mub 
betwien the Ist .md l.odi October iiixl should ho nmdv; in 
writing to theVwOcv * , * 

I, ■*' , ‘ « Mk. .7. II. llrrm.K, 

t ' ' Shoit Street. 


Applieat*ons,f*r hpcciirf mp|)oiiitinents for ithe heating of 
urgent uiatfeis other than Oh.iinher ap^ihciitions asalmvc- 
menllolled should ha made in i?iitiug from Vfilh Aneust up 
to Thursday Hie 7i'd .SepUmher uejil' hofh days melusive to 

. ■ Mu. .Mauiuck Rp..mfrkv. ,, 


’cation to the llif^di (hmrt fyr the transfer of hia case from 
one Court to another, the accused person, or the vakil or 
counsel acting on, his behalf, aliall file with the application 
a diiphcale cojiy of the .notice'given to theLegalReinein" 
braiicer 111 aceoi'ilanee with the provisions'ot see. .126, cl.'(6) 
o£.t]ie .'jode ot Criuimaf Procedure, and such notice must 
bear the signaline of a j-psponsibh- oJHcer m the nlfice of 
the Lfgal Uomeiiibi.incer, .ickiiuwledgiiig receipt of the notice 
and noting the lime of receipt. • 

nth June fr/i'.S* —Jt is oidmed th't,tlie 'I'ollowing rule bo 
substituted for Hole V, fait II, Chii' XIII, p. 6riof“TllO 
rules of till lligli Court, Calcutta, Appellate Side,” pub¬ 
lished ni Part I, .pp l.'■|2i to loHl of the C'llc.idtei O't'.cUc of 
the lOlh November 1902 : 

V. In iMscs 111 winch die coirectiiess, legality or propriety 
ot the fnidmg, seiiteiice, or hOal order of a (h'iuiinai ( ourt 
i.s uider coiisideratioii by a Division Court for the purposes 
of Revision, no copy of d.ie record of the evidence shall be 
made for (he usc ot the Division t.'oiii t, unless the Divisiuu 
Court .shall specially dirc.t this to be done. 


From 'llh tieptcmiier up tc. 13ilijSeptcmber next both days 
inclusive to ' ’ , ' 

' PA'fU (iitPAt. tH.'.N'OnA Dass, 

* . J '13, fluff Street. 

—I—I*— 

' , ' a ” 

From 19lh>Scpt(jmber up to the end of the vacation to 

' Mb, rfilAUiiicE ’Kemkiiey, 

< , , ■* ' 7, Ji'iv'don Street. 

1 I* 

. • AlWiLATF’SIDE- ' 

The following rules having heeuiframed hy the High Court 
of Judicature at Fort WtlliKui ivi U^ngal are published for 
general inf.rmation.’ 

By ord6r of the High Court, 

• " ' A.'’P. Muijijiman, 

' •' ' Registrar. 

Hiflii CooRi, 

The 26th Atigait 1908. - * . 

l^th Aagatt 1901., —It aa ordered thfct tlie following rule 
be inserted after Rule Vfl, Part li, Chap. XIII, p 85, of 
“The rules of the. High Ooyt, Calcutta, Appellate Side,” 
published in part 1,’ppj 15^3 to 1^83 of the Calcutta Gazette 
of the 19th November 1902 

TIIL lo cases in which an aotiused person makes an appli. 


We rniAW ATTRNTIOM TO THE DKCIHION OP TBB 
Privy Ciiimeil in P unlit G lyi Pins id Tewnri v. 
S'lid’ir Bli'iejut Singh reported at p 1017 of this 
number. Their Lordships lay down that a person 
who gives iiifnrmarion to the poliee'which results 
ill a profieciitioii eaiv.iot escape liahiliiy for damages 
for malicious. [)fiis“(Mi(ion by merely saying that tha 
prosecn'ioii’ w is started by the poliue and not by 
him, and lliat' the real question in sucli oases la 
who was tpe proseeutor. Very receujly we reported 
two deijisimis of the C.ilcutta.IIigli Court which lay 
down the Iqw in a|innst identical teims, Vide Ueiri 
Chat'in Siint v, Knilnsh Chandra Bkuynn, 12 C. 
WjN, 91J, C’/wn/V, Palwi Bas, 12 C. 
W. N.'Bl8u ■* . . 


In T«R case of PkantVha Nath Mitra v. The 
K>no-Einp(ii)r, a report of which appeared at 
p. lOliof that current volume, tluur Lordships Brett 
and Uyve.s, JJ, held th.at the provisions of see. 347 
of the Criminal Procedure C.ide are not controlled 
by the provisons of see. 208, Gr. P. 0. The chief 
reason asaieoed fur this view is that see. 347 "oooura 
in Chap. XXIV which lays down tfle general provi¬ 
sions as to inquiries and trials and its provisions 
cannot be held to be governed by the provisions of 
Chap. X?V1II of the Code whioh lay down the proce¬ 
dure to be ordinarily fulltored up to the time when 
the Magistrate decides to commit.” It is difficult 
to follow the reasoning ot the above observation. 
If their Lordships mean that the provisione of tha 
KOtloDB In Chap. XXIV apply to all enqulrlaa 
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, ' * 
sod trials, whether the caeefl be SjimmoDB oases or 

warrant oases or Sessions oases, or the trials be 
regular or summary, thpn it does not necessaf'lly 
follow shat the provisions of any of the seotiqns' in 
the chapter cannot be read with or subject to o^her 
sections in other chapters whicfc speclficaily deal 
with procedures that have to be followed at parti¬ 
cular stages of a trial, General provisions .have to 
be read as subject to particular provisions unless 
tbore is something repugnant in the contest. 

I 

* * • 

SbO. 347 LAYS DOWN THAT WHHN.AT ANY STAGE OF 
any enquiry or trial it. appejtrs to the Magistrate 
that the case is one whic|i oqght to be tried by the 
Court of Sessions or High Court, "he shall ittjp 
further proceedings and commit the accused under 
the provisions hettinhjosi contained” Their Lord¬ 
ships evidently evarlook the words Italicised by 
us and referring only to the words " ho shall stop 
further proceedings,” bold that as soon asit becomec 
apparent to the Magistrate that the case should 
be tried by the Court of Sessions or the High 
Court, the Magistrate o'ught to stay his hands 
and forthwith commit the accused. Tiie fallacy 
of this view will be apparent If we take some specific 
cases. Suppose in a case which the Magistrate has 
begun to try in a surapiary manner, It appears to the 
Magistrate after the exarainatiou of the complainant 
that the offence disclosed is one which ought to 
be tried by a Court of Sessions or the High Court. * 
What is the Magistrate to do tho'u ? Is he to 
commit the accused forthwith without following 
any part of the procedure lakl down in the Code 
preliminary to commitrhent ? We do upt think that 
this was ever tlm intention of the Legislature. In 
fact the provision “commit the accused under the 
provisions hereinbefore contained ” clearly Indicates 
that the procedure laid down by the Legfslatnre in 
Chap. XVIII, sec. ;2()8, has got to be followed by 
the Magistrate. ' ' 

< ■ ' I 

When the MAOiSTRAttK at or iifore the com'mence- 
meut of a trial Is of opinion <tltat the Vase ought' 
to be'trled hj the Court of Sessions or High Court, 
he is bouud to adopV the procedure laid down in 
sec. 208 and the following sections, vvie sei. 207. 
But when afier the commencement of a* trial, it 
appears to the Magistrate at any stage of the case, 
be it even the very first stage, that the case is one 
which should be tried by a Court, of Sessions or High 
Court, is i. reasonajile to suppose that It at once 
becomes incumbent upon the Magistrate to commit 
'the accused. From sec. 207 and the following 
sections It is evident that the law ‘provides 
various opportunities to the accused by the cross- 
examination of the prosecutlou witnesses vnd the 
examiaation of defence wltnessea to show to the 
Magistrate that there is no case for commitment. 
Wiliy should simUaLjPpportuQitles be dented to the 
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accused ^hen the Magjstrate changes his {nind la 
the oovrse (A* the trial and proet^ds to commit him 
to the Sessions. The <faot that when the Magis¬ 
trate oorSmenced t)ie tfl'al-. be w/is of. a different 
opinion see^prs'to rke .all t'be more'treason why 
opportunity ,for 'omagewamlnatioff and' .examining 
witnesses .should "be given.' The ooQoluhing words 
of sec. 347\^,(l),c Dfi\nely, "cq^m'mlt* the accused 
und'er the provisions. he,''einbefore contained ” seem 
to be conclusive that it is the intention of the Legis¬ 
lature that when the Bfagistrate wants to commit 
an accused under'sio. 3^7, Or. P. C., he must follow 
the procedure lal^ ddwn Ip Chap. XVIILof the Code. 

Two BipLS, *SAY8 THE Inwi ifoilftMl, ABE BEFORE 
ths House .of CoBjimops *!yhich, if passed, will 
mike very great changes^ iu .the law as to homi¬ 
cide, The Law of Murder Amendment Bill makes 
the following proposals, sa^’d to, be based' on the 
report of th^ Capital *?ijniihmeut Commission of 
1866 and In accord with the legislation of many 
of the United States and some British‘possessions;— 

1. ^ 1^0 limit capital punishment to nuirder in the 
first'■degrt^e, i.t., committed ‘with express malice 
aforethought,’ aiid'to aifiend seetiqiis 1 and the 
Offences Against the Persof. Act lB61, accordingly. 

2. ,.To pfinish murder in the ssqond degree, i.t, 

with implied malice aforethought, by p|nal servitude 
for life as a maxitiurji.. ‘ 

■L-- . I 

CURRENT INfXTAN CASES.' 

H).ji Si,Q,\N v.'N. C. MacLeod,*!. L. R, 32 Bom, 
321. InsolveUc'y^ pnoceedings—Withdrhtual of peti¬ 
tion. .. 

Where a suit was brought by tjie offioial assignee 
ifben the Insolveqcy oroceedings were iu f^rce, held 
thqt an order sub'seqneutly allowing the withdrawal 
of the insolvents’ petiUon has n6t the effect of divest¬ 
ing the oflicial assignee, and revesting the property 
in the insolvents, . ' . 

Mahan't BiH’ARiDAtfjNf. ParshAtam Da{i, I. L. R.' 
32 Bom. 345, • ijivil frocedwe Codefs.'c. 373. 

Where the Plaintiff (4id, nst ask'for leave to with¬ 
draw from a spit unless aocomt'anied with liberty 
to bring Li fresh suit, 'neld thar if tJie' Court consi¬ 
dered ilfAt it ought net to give that liberty It ought 
to have simply dismigsed'the" application. 

Durbab 'v. ' KhachaBi I. L. ,H- 32 Bom. 348. 
Mitakshara law—Decree against a father,twhen not 
enforceable against soh, , ,' 

A decree against a Hindu father for damages to 
Plaintiffs’ property caused by the erection of a dam 
was held not to be enforceable apin&t the son when 
the estate came to hie hand inaemuoh as the aotioa 
of the father was a wrongful one. 
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MiGNiRiM V. Laxui Naratxn, tl, L. R. 32 Bbtn. 
363. Settlment of aecciiM. 

The followins! rule laid dowp by the Privy Council 
{McKellar v. Wallace, ff M. 372 at p. 396) was 
followed In this case :--If_ person^ me.et 'at\d 'agreo, 
nob to ascertain the exact balance; but agree to 
take a gross sum as the balance 
It is either an account stated' and settled^ In the 
formal sense of that expression, or, It Is Jbu case 
of a settlement by compromise^” ^ 


Lakshmandas v\ Aona, I. L. It. 32 Bora. 3»6.> 
Civil Procedfre. .Code; sec. 5SC—Second appeal—,Gon. 
iract Act sec. 2ol. ' * 

In a suit for specific perfori^ancq o^ a contcact of 
sale and for possession t)f a Jrungalow, or falling, 
a sum of Rs, 40C ap,dani8ge8,’the first Court rejected 
the prayer fob specific perf''rmanc 0 but awarded 
• Plaintiff Ra. 400 as damages tojether witb Rs. .60 
earnest money deposited: Held that a second ap¬ 
peal lay. o 

Sec. 231 of the Contract Act must be interpreted., 
in the licht of the p-eceding and succeeding secMons 
of the Acr. - 

Janki Prasad ti, Ba{.dbo, I. L, P^. 30 All. 1G9., 
Contract Act, secs. 69, — Voluntary payment. 

Where Piaintiffs* pjirchase was held "o be fiotIMoua 
in a suit under# sdj. 283, C. P. C! and thereupon 
they pa'd the dosibfal siraount.-Aeld that.they were 
not entitled to rocewer^the money from their vendors. 


Lacoman Das V . Apprakasei, I, L, R, 30 All. 169. 
Arbitration — ‘Rfftience. , , 

The omissioii to fix k day for the delivery of an 
award in an order of refiiretjoe to arbitration made 
by a Court makes all subsequenf'prooeedings invalid. 

Munir UN’NissA 7». Aku*ar Kman,#!. L. R, 30 All. 
172. Lwdlation Act, Sch.'II, Art, MS. 

Art. 132 of Sell. IIhS the Limitatitn Act applies 
to a suit for the enforcement of the* payment of 
purchase-money by sale of,the purchased property. 

, •_—«t-I_ , 

Nitaram V. The Secretary op State, I. L. R. 30 

All. 176. Land Acquisition Act, I of 139^. 

• 

“In our judgment land which is not a house, 
manufactory or building cannot be considered as a 
part of the ‘house, mariiffaotory or building’ within 
the meaning of sec. 49 of Act No, I of 1894.” ,(/’«r 
Banbbjbe and RichxRDi JJ.) * ’ # 


Sheo Prasad v. Indar Bhador, I. L, R. 30 All. 
179. Limitation Act, Sch II, Au. 179. 

Where process fees were paid bub no applloation 
<wa8 made to the Court to do anything, held that 


that did not give a fresh start of limitation within 
the mealing of Art. 179 of Sol^, II of the Limitation 
Act. 

Shahbaz V. Umrao, I. L. R, 30 All. 181. ■ Slaughter 
of hire. 

Slaughter of klne by' Mahomedans is not illegal 
except under certain Ilmitatlous. 

Ac^ calculated to offend the sentiments of a class 
do not necessarily atjount to a public nuisance. 

Thakur Prasad v. Gauripat Rai, I. L. R. 30 All. 
188. ifotin on behalf of a minor — Interest. 

A Judge In granting sanction to raise a loan on 
behalf of a minor should state In t[ie sanction the 
rate of interest If there is no mention of interest 
only reasonable interest can bo allowed. 


Gdlzari V. Kabir un-nissa, L L. R. 30 All. 191. 
Civil Procedure Code, sec,^ 562—Remand order — 
Appeal. 

Where a suit has been decided in compliance with 
an order of remand under sec. 662, C. P. C., no 
appeal lies against the order of rem'and. 


^ehietD. 

The Code of Civil Procedure. Being Act No. 
V of 1908 with a commentary. By J. O'Kinealy 
and R. F. Rampini, M. A., L. L, D. Revised and 
brought up-to-date by Harry Stokes, Barrisler-at-law 
and Advocate, '‘High Court, Bengal. Vol. I, New 
EdJton, Onlcutia S. K. Lahtri <fc Co., College 
Stuet. 190S. 

) 

Mr. Justice R'lrapini’s edition of O’Kinealy’s Code 
of Civil I’rocfcdire has for many years been the 
stand.ard work of»roferendC ou the subject. The 
new Code will come into operation from the beginning 
of next year and we are glad .o observe that the 
young and energetic editor and llie enterprising publi¬ 
shers of this iVbtk ar.e hard at work adapting the notes 
to suit the arrangement and an.endments in the new 
Code. The present volume contains, the Statement 
of Objecis and Seasons, Report of the Select Com- 
mitiee. comparative table of sections of old and 
new Codes, a plain copy of the new Code showing 
on the margin the corresponding sections of the 
old Code and the text of the section portion with 
oommeutaries. There are also the usual table of 
contents, table of oases and the suiyeot index. In 
the commentaries, the references to the authorities 
have In this edition been separated from the text and 
relegated bo the foot-notes. Endeavour has been 
made to spilt up the mass of notes into separate 
paragraphs. All these are Innovations which will 
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Burely facilitate reference. T^e references, we are 
assured, have also, ^^en checked and veelGed by 
Bilbu Digambar Chaturjl, Vakil, High Court. 
The printing and the general get up or^the wora 
are excellent and altogether praise worthy. The 
notes we may add have been brought up-to-date, 
and at places re written. We truSt the secolid vo¬ 
lume will also be ready before the Act conies Into, 
force. ’ >j 

4 

__ - - - - 

4ote* of 

CALCUTTA, HfGH COURT. 

Receqt deotslom not yet repoAed. 

(Tho important oaaos to bo lully reported horoaltcr. « 

CllIMtNAL RitvTsiONAL .luillShlCTinN. Before BrETT 
and Ryvks, ,1.1 CiiijiiNAi, Ukvsion No 849 of 
1908. MADIIO LAL, PivlMontr, i-. THE KM- 
PEKOIi, Op[)iJ8ite Parry. 2 )tli August 1908. 

Anns Act, sre IS, cl. (f) — Servant's possession of a 
master's gun—Whether an offence. , 

The Petitioner was found with a gun In a village 
K at 6 o’c'ofk one morning and a head constable 
who went there on hearing the report of a gun 
found tlie Petitioner reloading the gun and he also 
found some powder, sliot and caps by the side of the 
Petitioner, Tho defence of the Petitioner wf.s that 
the gun belonged to his master and that the master 
was at f hat time iG tlie village. But tlio lower Court 
found on evidence that tb-e master was not in that» 
village at all but in a dlfferern village and that the 
Petitioner was using the gun for .his own purpose 
and that the gun had been, lent _ to him by his 
master, , The Petitioner was accord'ingly foaind guilty 
under sec. 19, cl. (/)of 'the Arms Act and finked 
Ks. 25 in a summary trial. He obtained the rule 
for setting aside the conviction and sentence. 

Their'Lordships observed :— , » , 

"In support ^nf tlje «ul6 it h/is been argued that 
the posaessiou of the |co;iadu of^the gun rt that 
tima,, at that pl%oe was really a possession on behalf 
of his master' and therefore no oflence was com¬ 
mitted and in support of this couttjiition we have 
been referred tti thr^o cases.” < 

Their Lordships digtiiignished the three cases re¬ 
ported in 3 C W. N. 394, I L. U. 35 Cal. 219 and I. 

L. R. 22 All. 118 and went on to observe: “He (the 
Petitlonei). was himself in possession of the gun 
and was using It and be had no license for the same. 
The fact that bis master bad lioense and the 
gun belonged to his master would not be sufficient 
to excuse the accused for the possession and use 
of the gun in' the manner In which it Is proved to 
have been used In this case.” 

JBafm Atulya Charon Boti for the Petitioner. 

Suit duchargtd. 


\^ESKL^‘ NOTES.' [Vol. XII. 

. ■ • '• 

OiViL A^riLLAiiif JuRiSDiorroN. Befo»e Holmwooo 
* and Shabfuddin, JJ, 'AppEArj prom AppELLATi 
.Decree No. eftSoF 1905. ‘BANDHU ACHAR- 
JRE AND f/THBits, Appellants V NATTA BEHAR 
SfiNGI^ OBS,'Respondei.ts. 20:h August 
19(58c ; • . ■ 'i 

Regi,^ r//, oftl8S2, see. W, {/t. S, and 6 and 
els. 7 and 8 difermce- between —Puttidarl nnd bhaya- 
'chary tf^ure. . 

On the 16th July 1894, the PlalntifT, Respondent 
purc^ajied at<'a sale held by the Collector of Purl 
, mjder ,Aot, VI'IL pf l€68 (B CJ *a lattkl tenure, 
Triloobanpur, • which bore Toiwi No, 9 on the Colleo- _ 
tc/afe Rolls of thatylistric#'. O.o the^lst September 
1900, the Plaintiff T^pfotnencell the sciinn out of 
which'the apptal uroseifor ejectment of 1G8 persons 
upon the iv'legatlon# that they were tiie defaulting 
tankidars, that their interest ih the properly had 
passed at the sale ahd that in spite of delivery of 
possesifion to the Vluintiff under sec. 29 of Act XI 
ot 1859 they had pot only continued iu actual 
occupation but had In thS i'onrse of ihe recent^ 

' settlement proceedings got? thdmsdves registered as* 
the'personsjn pjssession. Th^ Defendants resisted 
the claim on various grow,'ids amonglTt'which they 
cliaHeKged the title of the Plaintiff, questioned the 
* frame ot tho«,fult and dBu(^ tliat their own titled- 
had been In any .way pllected by the sale. The 
Courts belowi over-i'nled those, ohjectioiw and made 
a decree in favour,of thd PljtlnlilJ .Tlie Defendants 
appealed,to the H'igh 'Coiwt a'ni' on the 17th April 
1907, ther'jase was remanded.for* a Gliding after Ihe 
tailing^ ()f such further, evidence as might be neces¬ 
sary as *vO whether the settlement of the tanki 
tenure in suit iu llidl wag made under, the provisions 
of els. 3, 4, and.5 or utidec the firovislong of els. 7 
and 8 of sfao. JO of Reg. Vl'f of 1822. 

Held —That in the case <»t a settlement under cIs. 

3, 4 and, 5 tile s^V'lfitnent is made with a Sudder 
Malguzj»r ifho r^pr^sents all the perfons interested 
In the property and, his delanlt makes the entire 
tenure .'lable fale-unigss there is a provjsion to 
the 09 ntrary In tho settlenjent.*. In the case of a 
settlement untier cfs, 7 and 8'there is a settlement 
with a selectetJ (lefson as Sudder Mulguzir, but hig 
defaiiltodoes not makp the entire tenure liable to 
sale, unless there is a sp^clGo' provision to the con¬ 
trary in the settlement. CIs. 7 and 8 can only be 
used in the‘case of cultivating proprietors holding 
under a jtmtttdart'or bhaynckary tenure nr rhe like 
Ran ffovind 'Roy v. Syed Eushvffadoza (14 W. R. 

1) referred to. ' 

Babu Pro«as Chandra Mitra for the Appellants. 

Bhbu i2am Chanirffl Mosumdar for the Respon* 
dents. 

A. T. ’ Appeal dimlsud. 
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’ ISHWAB CHANDRA GhOSHAL V. ;i'HH ftMPBROB. 


Ba%u Jyoti P/Aad Sarbadhiijgiri for 

the jPetHloneiA*' 

• ^ 

. ‘No one showed onuso »ga|n8t Ihe Jlule. 

ThS JuiJgmbni^of^ 1’hb CoclfiiT was as 
folIo\<;s 

No body ap|)eafring to gppose the rule, 
we think it must be'mgcfe absolute. 

It appears, that the accused wnlle on 
'•trial Jor offer^cea tinder secs. 4-71 anfl 193 
of the. Indian•Pe*nal ^Code was directed 
to product a ^eitalA ret\Ji receipt whlcii 
. had*been filed In a Civil suit by him or on 
bis behalf aud whi^h had been returned. 
The document was nob produced and In 
consequhnoe the prosecution against the 
accused for offences *inder 8ecs.^l93*amd 
471, I. ]^C , was sfbanddned and the ac- 
eused was discharged, as in Aho absence 

• * A 

bf the*#ecelpt there wire,no materials on 
whl^ t6 prov«*the«c]jiar^e8 against him. 

•Tl^reaf^er the cage 'In respect of which 

• * # 

tUb present rul% was issued was instltu- 
.ted agkkist the accused iinder* aeo. Wo 

» ft ^ ft 

of‘the Indian Penal Code for Intention¬ 
ally omitting to produce^the receipt which 

• • • ^ 

^ he was legally bound to, produce. The 
defence ,of the accused was that he had 
banded over the*.receipt tP his muktear 
to produce It In Cdurt birh the muktear 
had suddenly TJleci and the Receipt could 
not bp found. ^Thts story w^is disbeliev¬ 
ed and Athe Magistrate convicted the 
accused, of an offence und,er sec. 175, I. 
P.* C.,,ap^ sentenced him to tw* months’ 
simple imprlsopmeptf * 

* This*rule was,snbsequenlly obtained 
by the present Betltioiter, Ahq.accused, 
calling u])on the Deputy Commissioner 
to show cause .why the oonvictloq and 
sentence passed on the Petltlo'ner under 

see. 175, I. P. C., should not be set aside 

• • 


on the ground that the Magistrate erred 
In law^hi convicting the Petitioner under 
sec. 1^5 and that upbn the facts proved, 
thp conviction was not warranted 1)y 
law. * » 

In our qplolon the conviction cannot 

stond. The provisions of sec. 91, Cr. P. 

• • 

C., cannot be taken to apply to the case 
of an •accused 'person ,ou his trial to 

whom a .notice has been issued to pro- 

• # 

duce an incriminating document. . 

The learned vakil who has.appeared 
to support this rule contends \hab to 
ho^d otherwise would be to go contrary 
to the prlnciples*laid down in the Code 
of Criminal Precedure in gees. 348 and 
313 amongst others. Wo think the con* 
tention is sound and arc of opinion that 
the omission on the part of the accused, 
the present Petitioner, to produce the 
document, supposing that there was such 
as omission, was not an act sufficient 
to constitute an offence pnni^liable under 
sec. 175, I. P. C. ^ 

We thereforg make" the rule‘absolute, 
set aside thb conviction and sentence 
passeji on.'tjie present Petitioner and 
against him and direct that ha^ be dfs- 
charged. 

B. C. ’ 

ft w 

’ PRIVY. COUTiCIL. .. 

• • * . 

[Appeal from the Jusiciai Commis¬ 
sioner OF OUDH.] • 

Lord lloBKiyscw. PANDn;GATA 

Lord Atkinson. Parshad Tewabi, 
Lord Collins, Appellant, 

Sir Andrew Scohle. * v. 

Sir Arthur Wilson. Sabdar Bhagat 
1008. Sjnou and another, 

31, July. Respondents. 

Malicious prosecutioii, suit for*-Inf or mO' 
tion to police—Prosecution by police, insii- 
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gated and coudttcted by private individuai- 
Real protecutor liable—Question oj- fact- 
Malice, ' '' 


A suit for damages fw malicious pro¬ 
secution may lie age.inst a pirson who 
makes a false -epori which results in a 
prosecution or who instigates the police 

ft 

to send persons up for trial or who con¬ 
ducts the case against <hose persons when 
sent up for trial. 

The question tn all eases of this kind 
must be—ieho was the prosecutor ? And 
the answer mutt depend upon the whole 
circumstances of the case. The mere set¬ 
ting of the law in motion is not the 
criterion. The conduct of the complainant 
before and after making the charge must be 
taken into consideration, Nor is it enough 
to say that the prosecution was insti¬ 
tuted and conducted by the police. 

Whether or not in any case, the pro¬ 
secution was instituted and conducted by 
the police IS a question of fact. 

The foundation hf the action is malice 
and malice may be shown at any time 
tn the courts of the enquity, , 

'If a complainant does nOt go beyond * 
. • ■ « 
what he believes to^ be correct in¬ 
formation to the police, and the police, 
without 1w ther interference “on his part 
{except giving suph^ honest ^assistance as 
they may rtquite), think Jit to piosecute, 
it would be improper to make him res¬ 
ponsible .n dajaages for the f ilure of the 
prosecution, 

Narabinqa Row v. Mutbata Pillai 
{lycansidei ed. 


the 14tb Dtoember 1905. wbloh reversed 
a decree of the 'poult bf S. ^Ahmad 
HusaJn, -Subordinate , Judge ef 

Babraich, dated the 318^ July 1906. ». ' 

,The prln'olpal ^ueatlon Involved lif the 
appbal^ was .'whether, on the faotc found, 
the Respondents w%re liable In law to an 
action fcT damage^ lor naalloious proBer. 
cutK}nl 

The ‘ciVcurastanoes under rhloh* the*® 
I’tigation’ arose are these: ' In the Kapur- 
toala Estate is a village oaileu Shukul- 
purwa. In the Rampur Mathura Estate 
Is a village called Keora, 'between these 
two villages flows the River Ghoora. 
The Respondent, Sardar Bbagat Slbgh, 
W8S~the Munsarlm, and the Respondent, 
Imamuddln Sha'j, was the E^nungo of 
the Bound! division of the Kapurth^la 
Estate, In which village of ^uukuU 
purwa is situate. The Appellant was. In 
the year 1902, naib or niancger of tae • 
Rampur Mathura Estate:' ' 

On thp,28th October 1902, Itnajiud^ln 
Shah reported ,to the Inspector of Boundl 
that on that day seven 6r eight hundred 
men of the Rampur Mathura. Estate 
}iad entered the village of Shuki»Ipurwa, 
cut and carried^ awaj the' orops of certain 
lands and atol-m'other crops and pr,pperty 
belonging to the tenanta. 

On the 29rh 'October 1902, the 
Inspector made an^6rder for Bh^at ^Ingh 
to Inquire and rejfott.* On t|je 30ch 
October _ 1902, he Submitted" a repoift, 
upon V:hloh orders wore passed that pro¬ 
ceedings should be taken under tec. 14C 
of the Code of Crimloal Procedure.» 


This was an appeal from a decree of On the 2ud November 1902, an ap- 
W. F. Wells, Esq , of the Court of the plioation was also bade op behalf of the 
Judicial Commissioner of Oudh, dated Kapurthafa Estate under sco. 107 of the 
11) I. L. B. 26 Mad, 862 (ib02). Code of Criminal Procedure to the 
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Depatj Colleolior of who seat 

^8 appIioatioH iof Inqjilrf ‘by the loa- 
peot^r of Police*at cFal^rpujir Certain 
persons named l^n athe petition \^h 
charged, and th^ ApQellant\ name was 
not mentioned, before tjie Police, Bhagat 
SIqgh and Imamwidfn json^uote^ J;he 
Tu-osectjtion vfith the* result bhpt the 
Inspeetor *ofaP(»lf^e sent thh Appellant 
and the ojbher aoeused perso&s for trial, 
before the Deputy Collector of Babraiob. 
'The prosjQutifin was conducted by a 
barrister instructed^y Bhagatr Singh and 
Iman^uddln Slrah. These , proceedings 
terminateci, by an order made by Jhe 
Magistrate on the 15th^ July lfl03, ac¬ 
quitting 4^e ApQellant and all the other 
aoonsed^persons, and #ApreB8ln|;‘the opi¬ 
nion ^be^ the charges had t)een concocted 
by the Respondehts. * • • 

Appef(ant on the 14bh July 1904 
instituted the Resent suit* in the Court 
of th^ Suboid,lnate Judge 
claiming damages /rom the* Respondents 
for jnaliclops prosecutien. • 

• The v/ritten stateneentsln defence re¬ 
sisted the^lalm on the following amongst* 
other grounds That Defendants 

did notf institute* any srlmlnal prosecu¬ 
tion, and were* mer^ witnesses for the 
proseouMon. (6) irhatJDefendanta as wit¬ 
nesses wer9 justliet^ disking the state¬ 
ments thb}^dJ[d in ^he Criminal Court, 
and no * eult can legally be Brought 
against them. * (t) ']%at« prosecution was 
not malicious and wft&out reasonable and 
probable ijause, nor (Jld it arise from any 
Illegitimate motive. 

On the pleadings tbe^ Subordindte 
Judge fixed several issues of which the 
following* only are smatarlal;— 

“1. Was any report made to the 


poHotf, hr any complaint lodged by the 

Defendants against the Plaintiflf, and did 

Defendant^ or any ^of them prosecute 

him on the charge of riot 1 
• 0 ^ • 

2. Was thb prosecution malicious 1 

"3. Wels it Without reasonable and 
probably cause ? ^ 

After recording evidence, both dral 
and dcftumentary, the SuJ)ordinate Jpdge 
delivered judgment on the Slst July 
1905. He depided. that although the 
names of the Pespondents did not appear 
on ffhe face of the criminal proceedings, 
yet that in fact they were the prose¬ 
cutors, that they had “concocted and 
fabricated false evidence* to get the Ap¬ 
pellant charged with rioting,” that there 
was no reasonable and probable cause 
for the prosecution; and that the Res¬ 
pondents had acted malioiopsly. He 
accordingly made* a decree in favour of 
the Appellant, awarding him’ the sum 
of Rs. 0,082-8 0 as damages, and the 
coats of the suit. 

Against the said * decree the Respond¬ 
ents ap'pealeS to the Court of the Judiciaf 
Commisaioiftr of Dudh, and on the 'Jith 
December* 190%, the second additional 
Judloiart Copiifiiasioner delivered judgment 
in the said app/al. .r Oq the' autOority of 
the oases of Narannga Row V4 Muthapa 
Ptllai (1) and Dudh Nath Eandu v. 
Mathura Pratfid*(S'), he wph hatsltanay 
decided that no one but a person who 
has made a formal complaint or applica¬ 
tion for process to a Cdurt can be sued 
for damages for malicious prosecution. 
On the merlta he said : “I am disposed 
to believe t&at the Sub-Inspector did 
institute a charge under sec. 147* at the 

(1) I. L. R. 26 Mad. 362 (1902) 

(3) I. L. R. 21 AU. 317 (1902). 
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Instigation of Bhag'at Singh and‘hot of 
his own motion, that the charge was 
found false by the l^agistrate ■ who tried 
the case, and, that the evl^euc,e on the 
record produced by tho Appellants is uot 
such as to incline me to believe it to 
have beeiy proved.” Jfe accordingly made 
a decree dismissing the suit, but without 
cost?. < 

Special leave was granted to the Ap¬ 
pellant' by two Judges of the Court of 
the Judicial Commissioner <(L. G. Evans, 
Esq , and E. Chamier, E-q ), under sec. 
595; cl, (r) of tlie Code of Civil Proce¬ 
dure, on the ground of the impoitance 
of the question of law raised, and on 

the ground that the question of law had 
been v»rongly decided, and that the deci¬ 
sion was opposed to tho authority of the 
Bombay High Court. 

V Mi\ Leslie DeGiut/iher, K. G., for the Ap¬ 
pellant argued that the judgment of the 
Court below cou'ld not bo sustained and 
that the law as applied by that Court was 
wrong. On the facts found by both the 

* • ti • 

Courts the judgment of tlie ^Subordinate , 
Judge was good.v He stated that the 
.amount of damages was assessed on a 
novel principle.' Only the Actual costs 

Incurred were allowed. * 

i *' 

• No'■one appeared for tho Respondents. 

f 

The^r LoRDsnii’s’ JuDciiEKT was deli¬ 
vered by 

Sir Andrew Scoble, —This is an ac- 
tlen for damages for malicious prosecu¬ 
tion. The parties are officials of adjoin¬ 
ing estates, the Plaintiff being manager 
of the Jiampur Mathura estate, and the 
Defendants being respectively Munsarim 
and Kanungo of Ae Boundi division of 
' ^ 1 ^ Kapurlhala estate, The case arose 


out ^of disphts'regardfng theo^vner- 
shjp'of .some al,iuvlar land lying betweVi 
the two ^stat«s; *an^ the cb&rg;,er was 
thftt the jflaintiff ha*^ taken part in a 
riot ‘conneWd ^ith this dispute. The 
case was sent! .for .trial op the 22nd 
No.vemberr 1902, but ’.'as riot disposed bf 
until . ihe 15th July 1903, wh’en the^ 
Magistrate dismissed. bolding that 

there was no riot atrall,”*and adding: 

“ I consider KS,purtliala ' ertato entirefy , to 
blame in this case, and hold.[liat^Sardar BhagaV 
(Singh (uBBiiited by lui^n-pd-iSin §hah) is res-' 
poiisiblc for concocling up these riot and theft 
ca^es.wilh all the minor complaints *- 

^’he Plaintiff thereupon brought this 
action, 'claiming' Rs. S,000 damages. The 
Subordinate' Judge h^d that “it< w/ie 
foUnd dining th^'trial of the*4?rlminal 
proceedings, and proved before t-e by 
the evidence in the case, tjiat the two 
Defendants have concocted'ani? pfdJ'med 
false qvldence-'to get the Plaintiff charg¬ 
ed with 'ih‘e, crime,” ami he gave, the 
Plaintiff a decree for'Rs. 6,082 8 0 dama¬ 
ges and the costs of the suft. The JudN 
cial Commissione’r on appeal, on the 
autorlty of the tase of Narasinga Eoto 
v. jPi/fai«(l), ,dl8ml88ed the suit, 

bolding that "iJ the,pollce or 'magistracy 
decide to act on ^information given py a 

< f ♦ 

private Indlvidpaf wlthoub a formal com* 
plaint or appllca’clbn for process, the 
Crown, becomes the pro^e»ator and not 

the‘<ndlvldual”; iKit he added ; 

« * * 

“ I may say tll'at,. having studied the docu* 
mentary evidence to which my attention was 
drawnj'aiid read most., of the volrminous oral 

evidence recorded by the Subordinate Judge, I 

# • 

am di.spioted to believe Uiat the Sub-Inspector 
did institute a* cliarge under sec. 147'at the 
instigation of Uhagat Singh and not of his own 
motion ; that the charge tvas fopnij false by the 

(1) I. L. R. 20 Mad. 362 (1902). 
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Magistrate*who (^ied ^he ^ase,; * and that the 
evidence oti*tlie record jiroduccd liy Iho Appel- 
la*t8 ^ not such iJb to iucliue ,mc to teliet'c _it 
to ha^je^been j)rovcd.’* » ^ f 

It will be convi^aie'jt to refer at ones 
to the decision of fhe Madras ^Igh (ijourt 
{ubi supra) which* the Jearned Judicial 
Chnjmissioner appe|i|(8 io bav| followed 
with some reluctance* The judgment 

18 in these ferjas,:-^ \ 

• * ' * • 

“ The only person ^vlio^ c.iu he %ued in an 

nctioa for u/hlicioi^ pfoscculion is the pei&on 
whb prosecutes. In this c.ase, though the first 
.Defendant vary Lave instituted ciiiiiinal pro¬ 
ceedings before the* police, he certrinly did not 
prosecute the PliYntilT. lie iiieiely ^giive in¬ 
formation to the jiidico, and the policc^after 
investigation, ajipear to hu^e thought fit to j’ry- 
secute the riaintitF. «The Defendant is not 
rtjepocsildc" lor their act, and fto action lies 
against hjni ior malicious ^irosccution.* 

Th^i principle Jiere faitf down is sound 
enough if properly understood, and It? 
appriftatkfn t-p the'particular case was no 
doubt justified ;*but In th'e opinion of 
fheljr, LordsWps, It is not of, Tmlversal 
application. In India the police have 
BjJeeial pojvess In regard So the investiga¬ 
tion of criminal chargOB, and it depends 
very mucB oa thg resylt of their inves¬ 
tigation whethef ‘or.irot k/tther proceed- 

9 * * % 

Inga ar# taken ^gainst tile person accus 
ed. If, therefoi'e, a* c^asplainant doss not 
go bej^itid giving <what*he beliwes to be 
correct Informatforv ttiu* fhe police, and 
the pplicJ, ^without further ’Interference 
on his *pArt (except ^givinqr sucli l^^nest 
assistance as fhdy m^y lequire), think fit 
to prosecute. It w*ould be Improper to 
make him, responsible In daraa*ges*for the 
fuilure of the .proseouUon. But if the 
charge Is false td the knowledg^e of the 
oomplainant; If he misleads the police by 

bringing suborned witnesses to support 

• » 

it; if he inHuences the police to assist 


him in sending an Innocent man for trial 
before the magistrate—It would Jje 
equally improper to allow him to escape 
liability because the prosecution has not, 
technically, '’been conducted by him. 
The question in all cases,of this kind 
must be—Who was the prosecutor 1 and 
the answ’er must depend upon the whole 
circum^tar.-ces of the (ftse.* The mere 
sotting of the law In nriotion Is not' the 
criterion ; the conduct of the complain.*, 
ant, before and" after’making the 'charge, 
mue^; also be’ taken into consideration. 
Nor is It enough to say, the prosecution 
was Instituted and conducted by * the 
police. That again is a question of fact. 
Theoretically all prosecutions are conduct¬ 
ed in the name and on behalf of the 
Crown, but in practice this duty is often 
left in the bands of the person imme- 
di.ately aggrieved by the offenfle, who pro 
hac vice represents the Crown.* In India, 
a private person may be,allowed to con¬ 
duct a prosecution under sec. 495 of 
the Criminal Prqcedure Code, which 
jprovid«B tha>t |'any magistrate inquiring 
into or trying any case may permit the 
prosecuticvi to> be conducted by any per* 
son otljer tbep an officer of police . .. 
. . Any'pernon conchictlng Ijie prose* 

cutlon may do so periftinally or by a 
pleader.” When this Is permitted, It is 
obviously tin elepient to be taken Into 
consideration In judging who* is the prose 
entor and what are his means of infor* 
mation and motives, T,he foundation of 
the action Is malice, and malice may tie 
shown at any time in the course of the 
enquiry. Aa Bramwell, B,, observes in 
Fits John v, Mackinder (2); , 

“ This actihu is uot for damages, in respect of 


(2) 0 C. B., N. S. 605 at p. 622 (1861). 
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the preferring of the indictment onl^ but also 
for the residue of tile prosecution, and the 
damage consequent upon it. . . . Where an 
action is maintainable in respec.t of the whole 
prosecution, including'the preferring of the bill, 
it is in part i^aiutainable .for ^ the‘subsequent 
stages and condpct of it." , 

And In the same oasp, Cockburn, C. J., 
ss^ys (at p. 531): 

“A prosecution, though in thd outset not 
malKiious, as having been undertaken at the 
dictation.of a Judge or Magistrate, or, if spon- 
taneouB&j’ undertaken, ‘from having been com¬ 
menced under a bond fide belvif in the guilt of 
the accused, may nevertheless become malicious 
in any of the stages through which it has to pass, 
if th*e prosecutor, having acquired positive know¬ 
ledge of the innocence of the accused, perseveres 
Molo animo in the prosecution, with the inten¬ 
tion of procuring per nefae a conviction of the 
accused," 

Turning to the facta of the present 
case, it appears that on the 2ad Novem¬ 
ber 1902 an application was made to the 
Deputy Collector of Bahralch for an In¬ 
vestigation by the pollcf of a charge of 
unlawful assembly against eight persons 
of whom the Plaintiff was pot one. The 
lnvestl|;ation was entrusted to Izhar-ul^ 
baq,.a Sub lnspeotqr of Ppllce, who says : 

" I summoned the Plaintiff because Bhagab 
Singh gave me a list of accused (.ergons Contain¬ 
ing Plaintiff’s 'name^. . When Bh^gat 

Singh produced t(^3t list, I said to him that the 
complaipt ^led in Court did not contain Qaya 
Parshod’s name. How was it that ethe Defend¬ 
ant had snenti^ed his name > * • , 1 And then 
Bhagat Singh said that the chief cause of riot 
was the Plaintiff; so he gave the Plaintiff’s 
name in the lietj> and that he would be sum- 
nloned,” 

This makes It clear that Singh 

was directly responsible fdr any charge 
at all being made against the Plaintiff!, 
Imam-ud-dln was the person who made 
the original report of an unlawful assem* 


bly, upon whloj^.the. proleoutlon fo^ riot 
waS,ultims.te1y*ha8edf and the* two then 
afipear *to have *aotgd together thfoi:^hout 
(he subs^uent j^rpoe^llngs.*'They took 
ttie princlf^al part in the oondu&t of the 
case both be/ore thd police and in the 
Magistrate's Coiirt^ anc} 'the learnud 
CSunsel who appeared for.the prosecution 
at the trl«I before ^sf^istr^te ex^ 

' pressly suys tha| tji'ey ’Instructed him 
' that Gaya Psrsbad “^ojncd the Vlot.” 
As already mentioned, ^the Magistrate 
found that there wa^nq riot at all, and* 
that on the day on wbiph it was alleged 
to have occurred, the Appellant was 111 
at^Lucknow. Th« charge was a false qne 
to the knowIeIHge 8f the Rgjpondents, ‘ 
and tb^» must abide the oonseouGudles 
of their mlscoBdi&t. 

• a * 

, In granting l«aVe bb appeal to His 

Majesty in Council, 4he iq/tned .Iqdlolal 

Commissioners say: 

« ... * 

" It is difficult to overeatimateiptiie importance 

of the questioa raised in this case, namely, 

whether a person may be sued for damages for 

malicious prosecution who makes a* (pise report 

which results ia*a prJaecution, or who instigates 

the police to send jjeraonji up* for trial under 

sec. 170 of the Cpde «>f.GrfuIiaal Procedure, or 
• 1 
who conducts* the, case against these perioni 

when sent u]j for trial.” 

And thpy add 

"All these ars• q|rcumjtance8*which occur 
perhaps daily in every*district ^n, India, and 
having regard to thdimmenae uumbpr M^falso 
cbar|f,s made, (we) think it most desirable that 
there should be deubf .as *to the |aw on (he 
subject." * 

In the loplnlon of, their Lo^slilpB, It 
would be a scandal If the remedy pro¬ 
vided by| this form of *aotlon werq not 
available to Innocent persons aggrieved 
by Buoh unfounded changes, and .they will 
humbly advise His Majesty ‘that the ap- 
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* ‘ • 

t’ANDiT Gata Parsha^ Tbwari \}. Sabdar Bhagai ^inoh. 
peal ought to be alfowed and the ^oree 


of the-Judicial H^ommieejocer e^t aside, 

vi^k costs,* aud^ thaib of the Subordinate 

Jadge*oop^rmed. The Re^ondei^ts must 

pay the'costh’ of th^appeal. 

Sollcitoid: Metnrt. Sanderat^^ Ad'kin, 

Lit & Eddia for the Appeflai^t. 

• • * 

Appeal ^(4lo'!eed.teUh coata. 

. * 

[OADINARY.OMGINAL ciNil’ 
JJJRISDIOyiON.] 

. V 

Old Eqditt Sdit. 

WooDROFFB, J. ) Krista Chandra Ghosk 
1908. I v. * 

8 <Se 22-, Jane, j Krista Sakha Ghole. 

s * 

Receiver — Lease—Application to set ^ aside- 
-Summary jurisdtctiori'—Vvd iuteresso suo 
— Receiver's account—A ction—Practice, 

Ifo aumiiary order can be passed to set 
aside a Itaae'alreadp exemtfid knd granted 
by a Receiver. • The proper remedy of the 
aggriAied patkties is do institute' a regular 
suit to «e> aside the lease agairisiA the * 

^ ' t * * 

Receiver and also the lessee, if it is alleged 

that phe lease to is obtained, by,collusion. 

• • 

Subhndra Keshad Boy •. v, Ddrqa 
S uNDARI DA&Ssa (1) ^distinguished. 

No order can be made agliinst a lessee 

9 0 \ 

from a Receiver /V arreat^ of rent or 
interest in aw applicatiott in a'^auit, A 
regular suit ought to b\^ instituted to 
recover them, 

9 S 

The clhims agfainst a iteceiver for giving 
up arrears of rent gr i^tirest due under a 
lease‘granted by him ’are matters which 
cannot , be, dealt with in an ihterlocHtory 

i 

appheaiim sn the suit, 

-> 9 

Qu£ere, whether the»Court can gd into* 
such matters on * the ^attmy of the 
(1) l.Lifi. 16CaU2Cip (1888), 


Receiv(li‘’s . accounts or the parties must 
file a Stitt in respect »/ them against the 
Receiver. 

Motion on* notice. • 

Raja Raj Krista died on the 19th 
August 1823 leaving a Will whereof 
Krista Chandra Ghose and Krista Sakha 
Ghose were two the executors. On 
the 22nd May 1834, Kristar Chandra filed 
this suit'against other executors and the 
heirs of Raja Raj Krista for administra¬ 
tion and partition of the estate Kft by 
him, for appointment of a Receiver and 
other reliefs. By ad order, dated the 16th 
September 1836, the then Receiver of the 
Supreme Court was appointed Receiver 
of the estate. Although, so far back as 
the 10th April 1838, a decree was made 
declaring the shares of the heirs of Raja 
Raj Krista and a commission of partition 
was directed to issue, a large portion of 
the estate, including'a certain zpmindarl 
known as Oangamandal, still continued 
to be in the hands of the Receiver of the 
High Court, unpArtitloued. These causes 
have, from tlv^e to time, as occasion 
ardse, been revived in the names of^ the 
£elrs or representatives, of the parties 
who happened to die or relinquish 

their rlgfit, tTtfe or intety^st in favour 

• ^ 

of others. The present Applicants were 
brought on the record In the place of 
their predecf^sors In title, who were 
parties to the 8u>t, 6y an ordeD{lated’ the 
12th November 1902. 

By an order, dated the 5 th March 1906, 
the Receiver was given liberty, intsr, . 
alia, " from time to time, without fur¬ 
ther order of the. Court, to lease the 
said estate, for a term not exceeding six 
years, on such jierms as to such Receiver 
may seem reasonable.” 
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Under the above order, the Kecelver 
granted, for a term of 6 years, a lease 
of Gangamandal at a yearly rental of 
Rb. 64,500 to Raja Benoy Krista, one of 
the parties to - the suit, which was to 
expire on the 11th Ajfrll 1908, Before 
the expiry of the term and sometime in 
the month of, Novflm'oer 1907, the ap- 
plloants offered to the Receiver to take a 
lease of Gangimandal, after tlfh'expira- 
tlon of .the then lease, at an enhanced 
rentai and requested him. not to lease the 
same out without notice ..to the parties 
to the suit. But, the Receiver, on the 
7th January 1908, before the expiration 
of the existing lease, and without any 
notice to the other parties to these 
suits, by an indenture of lease, demised 
Gangamandal for a term of six jears, 
the said period to run from the said 
11th April 1908, t'.e., the expiration of 
the prlot lease, at the same yearly rental 
of Rs. 64,500 to the same lessee Raja 
Benoy Krista. 

Nob being aware of the grant of this 
lease, the applicants on ^ha 11th Febru¬ 
ary ^1908 wrote to the Receiver offermg 
" to take the les^se of Gangamandal for 
six years at an Increase of Rs. 10,000 
over the present yearly'rent ”—^to which, 
after some oorrespoudenoe, the Reeelver 
on i^heiJth March 1908 replied Informing 
the applicants that he was not in a posi¬ 
tion to ac 5 iepb their offer. 

The applicants further charged the 
Receiver with having failed and neglect¬ 
ed to enforce the terms of the old lease 
against Raja Benoy Krista in respect, 
specially, to realising from him the In¬ 
terest payable by him pursuant to the 
terma of the lease on the rent, when the 
same was not paid in on the due date of 
payment. 


Thereupon the present, application was 
made, upon' uoi^Kie .to thb parties, fqr an 
order 

t 

(t) Tl ab th^ Iea<ie cff the Sth-J^puary 
1908 granted by ,-tl^ Receiver to Raja 
Benoy K/lsta be held,- to be invalid as 
against the applicants and that’a lease 
of Gangamandal b'’ granted after ■ due 
advertisement (Jo as t® secure larger 
rental ln^**he interesttf^of the estafia; an9, 
(it) That the (Reeelver-be directed to 
realise all sunTs due foi'interest from the 
said lessee Raja Benoy JCrista or he do 
personally make go»<i ,thd losses sustained 
by the estate in that beJialf. 

The first part of the application came 
*011 for hearing oA the 8th June 1908. 

Mr. A. Ghaudhwi for the Applicants.' 
^ Mr.t< Ch'>lravarti for some of'■the 
parties, repreteedling about halblhe est'hte, 
in support of tUa application wanl;ed time 
to file affidavits. ' . ' v J ‘ 

The Advocate-General [Mr.'S. P.^inha) 
for life lessee. Raja Benoy Kfista, raised 
the prolimitiary objection that the lease 
having already, boon completed. . the 
contract m.vst ,be taken to* have been 
concluded and that the. C<urb bad no 

4' « 

power to liyt/5rfere lt£ ^^the Bumniary pro- 
cedure adopted* by* the a^pk'cants. ‘A 
regular suit w^s thb proper remedy. 

Mr. *Chahravarti reply r ^ Caljes of 
pro interesse* are notecases of con- 
tract. All the parties, Jucludlng the 
lessde, were before the Goiijtt The pro¬ 
perty is uod|r the oontrol of the Court 
through its Receiver. He* relied on, 
SuT&ndra Keshab'Boy v. Durga Sundari 
Dassee (1). * • ■ ; 

Mr. A. ChaudhuriAn reply, referred to 
Woodroffebn Receivers, pp. 220*221. 

(1) I. L..R. lecai, 203 (imy 
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0 * 

Kbista' Chakdba Ghosh v. Krista SJfkHA Ghosh. * 


Thu Advocate-General 

• 

T. S^yor of Breckon {'i). 

Mr. for mme of ’the ‘parties ^ 

adopted thp argument *of the if^vooate * 
General. 

* 

TBff. JUDQMBNT'OF .IBBH* CoDRT. Wa 8 ,a 8 . 

follows 

^ooDWiFFB, Advocat^eaeral 

'appears on bghaK of^thfl lessee Rajah 
Benoy Krista Detft8 w,hom the Receiver 
has leased tj|a pnoperty, the subject of 
this application, and‘tat es a prelTminary 
objection^ that this applicatioa casingt 
be entertained and that the lease having* 
been already executed, yo sugpmary otder 
*can be,pas88fl such^s is asked*for here. 
On fhcf otlvi; hand, reliance is placed* 
upon cases in whlclj the psyties were 

allowed to appear/)J 0 I’ntfmseswo; but 

• • * 

thesS ctfttfS d8 noi apply, because, there 
the question arose *ou the appfication of 
third* pai;tie8 ag^^yeved by the* Court's 
action through Its Rectdver and the Court 
grants <uch .application *by reason 
of rtie control it necesssfril/* has over 
its Receiver’s ''acsion., Tl\j9 is not a case 

of that kind. I aiB * not* asked in this 

• • •• 

matter to •control the action of the 

* • 

Receiver, because th^ Receiver lias already 
done t&at*l^hlcb la eompialued df and 
has conveyed tlTe properijktnlo the hands 
of the lessee, *!% Uhird pv^y, to* whom 
the Recelvei*, ander the or^er giving hint* 

authority to do 80 ,*gi 1 intdd a^lease which 

• • * 

has been completed aild under which 
possessioh flas.been given, Admittedly, 
in thift case,* the Ipssee Is {^Iso a party 
to the suit; but, althbifgh he is subject 
to the jurisdiction* of the Court as a 

(*) 28 fiejv., 200, flcr Rbmilij;, M, It., 
at p. 203 (1860). 


party, hh* is not subject to its jurlsdio-, 

tIoD as lessee. This is not a case In 

• • 

which the matter rests.on an agreement 
' which has qot J)een carried out and in 
which the Court may Interfere to pre^ 
vent its Receiver giving eff^eot to the 
proposed agreement.* This Is a case in 
which the roatter has passed out of the 
stage of*a^reemenfc and has* resulted In 
a conveyance of the property te the 
lessee. As long as thatr lease 8 tand 8 f*th 0 
property must he taken to be in the 
lessee and I do not think that I oan, on 
this application, set aside that lofise. • 

The course open to the applloanb 
appears to me by prooeedfng by suit 
against the Receiver, and also, if it is 
alleged that the lease was granted ‘and 
obtained by collusion, against the lessee, 
2u the case cited in Surendra 'Kfthah 
Roy V. Durga Sund'ai i Dnsaee (J), the 

Court was asked to control the action 

• • 

of the Receiver aud ^to enforce the 'ap¬ 
plicant’s right to'have a lease for which 
a contract had^'i^ceu entered into; and 
in the English ca'ses tb&rein cited, (he 
matter still restet^ in cqntract and afl 
order was made directing enquiry as to 
damages against the lesseu.wl^o had re- 
pudlated the contract, and, la the other 
case, the Receiver had parted with dioi^y 
without the authority of the Court and 
so was the Courts money ordebed to*be 
paid back, But here, unless the lease 
Is set aside, the interest is not that 
of the Court or of the parties, but of 
the lessee. 

Under these clrcumstanoeB, the applica- 
•tlon appears to me to be not eutertyn- 
able aud must bq dismissed. 

I need only add that, had the prell- 

(1) I. L. R. 15 Cal. 258 (1888), 


10,9 
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mlnary point n6t prevailed, * should 
Lave been disposed to grant the adjourn¬ 
ment asked for by Mr.’ Chaudhuri and 
by Mr. Chakcavarti in order to put in 
farther affidavits. 


, The second part of the application 
came on for hearing on the 2^od June 
1'908. 

Parties represented as before. 

The JODOMBNT OF THH COUBT was AS 

t ' 

follows:— 

WooDiOFPB, J.—This is a part of an 
application which I dealt with on the 
8th June 1908. On that date, I dealt" 
with the question then raised as to 
whether the lease granted by the Receiver 
to Rsjah Benoy Krista Deb Bahadur 
should not be set aside, which x tbet. 
decided in the negative. Another part 
of the application asks that the Receiver 
may be directed, to realise all sums due 
for interest from the* lessee or he do 
personally make good the losses sustained 
by the estate. ' As regards this apjfiiot- 
tion, a distinction must be drawn be¬ 
tween the present and the late lease. 
As regards the present lease, it is clear, 
if the parti.*8'insist or. it or any cf them, 
that * the terms of the lease must be 
strictly enforced and if the rent is in 
arrears, the lessee muso pay interest; hut 
on the other hand, the lessee is not bound 
to pay anything under the lease before it 
is due. Then the question arises, as to 
the late lease, whether an order can be 
made as to the interest on the arrears of 
rent which it is said amounts to a large 
sum of money—nearly Rs. 9,000—and 
which should, It is said, have been re- 
covered by the Receiver from the lesBee, 


There eppeavs-to me to -be two objeotious 
to this part ot the application. No order 
can be made a^aibsk the legged on the 
present application, ^ If it can, it is said, 
thd lesilee holds a discharge from the 
Receiver for all the rent nndei the late 
leased However- that may be, • it is 
sufficient to eay, no order can be paade 
against *the Rajah'^’on thft application. 
Then, 1f the aopHoants have any remedy 
against the Recelvei* !n respect bf these 
moneys, the matter cannot be gone into 
on thlo applicatlor. 'It is a matter 
touching the Receiver's accounts. In eo 
far as the Receiver’s accounts have been 
pascad, the m'atter may be taken to be 
concluded. So far as the accounts ha/e 
not iaten passed, it is open to the parties 
to raise thd question on the ^ssing bf the 
accounts. Tta^’ans'Ser of "the Receiver 
as to the payment of interest or arrears 

f * 

of rent riot being ihsisted on i$ given 
in’^tne 4th para, of h's affidavit sworn 
on the llth June 1908 In which be 
states tbatx the parties agreed to waive 
interest or. arrears of rent because the 
lessee agreed to pay a monthly allowance 
of Rs, 3,0n0 In advance and Rs. 3,000 
before ine o’osing df the Coert offices for 
the pt jahs g.nd’thl3 agreement was in 
consideration of the interest’ in ‘respect 
of each iftstri/nen*! of «ent not being 
insisted upon. As I^bsvo said, I desire 
to express no opinion on the * fherits of 
these contentions, -because, in so far as 
they are against the lessee,* they cannot 
bo gone into in these proceediugs; and 
as against the Receiver, vhey must be 
ralshd (if at all) on the passing of the 
Receiver’s accounts &nd the Court can 
then determine whether the matter can 
then be gone into or whether it U 
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Kbhia CH^tipDRA Gaols V. Erista Sakha Ohosb. 

one M to whioh tbe parties nlustafile a fhe salf eertiHeate included both the pro- 
suit ^gainst tbsTReoejTec, •F'e^ress no pirtie$ qnd the pwchaur got poemeion of 
opitAon on*tbe njeritm TbI resut&is the both, » 

applioltioii is diemiesedywlth oob^.* 

Mr. ^fllt«)flaw-GeiWai.~A8k8. costs of a 
hearing, * , 

Thb Goort.— f mjke the ordinary order 
as to costs. 

* • • • 

Mr. CH'iru Clmndra Batu, Attorney for 

tffe Ap{)lioaiftp., , V • * 

Mesert. Morgan dn Cp.y AttOToeys for 
Baja Benoy krlsta Deb. « 

• Makaraj Coom^r K, Deb, Messre, 

Letlie Jk liindf, Mtvirt. Watkijit & Co., 

Meters. B. N. Basu de Co., Mr. Chnru 


Chunder Jdttler and Mr. Amur Nath 

• • • 

Oho^e, Attorneys for varfous partie|. • 
* Ap]^cation dismissed wjth costs. 

* ,, 

• •, * - - I. M , ^ 

[CIVIA appellate .JURISDICTION. ] 

• • 

ApJeal ppoft Order 

•No. lf)6 OF 1907* 

# 0 

Gobinda ChaVOra 

• • 

^HANDA, *1 udgment- 
debtory Appellant, 

mitra, j. • r • •.v. 

Caspersz, J>. . ! Abbot Chaban Baqohi, 
1908, I* • AjistlooT)uroha8er, 

2, Janaafy. [dAid JocuikdbI Eishobe 
*R|)^ Ohowdhubj, 
Deorpe-bolder, Kes- 
- - , .^Jftfbdents, 

PotjAf of*Ci}f*i to eorript its o«M mistake — 
Inherent j/foie«r—Amendment of sale 'ceUifi,- 
eate—Scde certi/kate it^dudiitg a property not 
eold—Civit P^^cedvrOf Code (Act NIV of 
188S)isdl}.2j4. • • ... 

A Oonrl committing a blunder has power 

ro rectify it of motion. * • 

• • 

Where two properties toers advertised 


Held — Thqt \he Court h'ld inherent 
power to yecltfy the mistuke by amending 
the sale rerUficute* and to direct that the 
delivery of posstsshn of the' second pro¬ 
perty be cancelled. • ^ ^ 

Thit the,matter would Mho-come unddr 
, sec 244t G. P. C., the question being one 
• between the decree holder and the judgment- 

9 

debtor and relating to' the satisfaction or 

discharge of th» decree. 

• . 

This was an appeal preferred on the 
25tb of April 1907, against .the order 
of J. N. R'ty, E.<q., Additional District 
Judge of Zillah Mytneiisingh, dated the 
‘J2od of January 1907, reversing the 
order of Babu Anirlt Lai Palit, Mubsif of 
Iswargunj, dated the 24th ef November 

’ look 

• 

The facts of the case are shortly ifhese:— ' 
Out of two properties advertised tqr sale 
in execution a* decree, one only was 
sold and purchased by the first Respond¬ 
ent, wbt) is ^ascribed in the lower Ap-« 
•pellate Court’s yidgraenb to be ■ an 
employee of the* decreJ-holder, Respond- 
ent No# 2. *2y mistake, however, both* 
prop^ertiea were ificlpded In the sale certi¬ 
ficate and possession deflFered^ to the 
auction-purchaser of both properties. 
The judgment jjlebtors' having disopvered 
the mistakes applied for rectification of 
the sale certificate. Tbe appiloation was 
allowed by the Munaif. But this order 
was on appeal reversed by the Additlonaf 
District Judge. The judgment-debtor 
thereupon preferred this second appeal. 

Babu Chandra Cant Ohou for tbe 


for tah ttnd one prtqpetty was told but Appellant. 
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Gobinda Chandra Chanda vi Abbot Chaban B4aoHi'.' 

The Judgment of the Court .was as We soeoidlngly set* aside the order of 


follows:— 'f , 

, This la a somewhat curious case. Two 
properties were'advertised for sale. 'The 

I 

properties were Separate and the sale 

c 

took place of only one, of'thUse proper¬ 
ties. There , was some mistake In ' the 

sale certificate as It Included both the 

» 

properties, wh'ereas' the second* property 
was not sold at all. Possession ,w<a8 deli¬ 
vered of both Ihe properties in accordance 
with tEe sale certificate, but the mistake 
was atterwards discovered. 

An application was piade to the Munsif 
In whose Court the proceeding was pend¬ 
ing for the rectification of the error 
and he directed the rectification. lie 
directed that the sale certificate be pro¬ 
duced and amended and he also directed 
that the delivery of possession of the 
second property should be cancelled. 
This was' a matter of which he could 
take cogfilzance of his own motion. It 
Is an Inherent power of a Court to rectify 
an apparent error. The matter would 

also come under sec. 244 of the Code, 

*> 

the question being onf between tl^e 
decree-holder and the judgment-debtor) 
and' relating to the 8ati8fact.*on or dis- 
. charge of the decree. „ f , 

•t 

The 'Illstrlct'Judgf, however, toolj the 
view thaj sec.. 244 of the Code did not 
cbver‘a case like the present. He forgot 
that the case was one ip which It was 
not necessary that an application under 
sec. 244 to set aside the sale should be 
made. Sec. 244 however would cover a 
prbceedlng like the present. The District 
Judge should also have remembered that 
the Court committing a blunder, as the 
Court tf first instance did In this case, 
has power to rectify it of Its own motion. 


the Distrlcl; Jufige land'nestofe that of 

.* • * 
thdi Munpif v(',th casts. 'We *a8Be8B‘’l:he 

Kearln^-/ee In' this Court at,.on6 gold 

♦ mohur. ' ' '* * 

S, C. AppeaVallovoed, 

[C1V4L'APPELVATE JORlSDICTION.3 

Appeal from Qrder • 

No. 1060 - 0 ^ HlQg. ; 

* i 

Charu Chandra 

f 

Mitra, J. MixTER and oth'ers 

t I 

Caspkhsz, J. iAppeJlants, ; 

1908 I ■ ' V. 

If), JMarpb. Bhagibath Pebsad and 

, others, Respondents. 

• ^ 

Couit-fee—Mprtgagp suit — Compromise' de¬ 
cree—Appefd from ord^r refuSi^ug to, make 
order ccb's^ohite—Transfer of Jfno^erCg Act 
{IV of 18S2\ 4ec.*59—Ad valorem Court-fee. 

Ad valorem Cowt-fte on the value oj 
the appeal should bi, paid on the tnemo- 
tandum of appeal from'an order, refusing 
an apph'c'ttion for an ord(i absolutf. pndtr 
sec. 89 of the Transfer' of Property Act, 

Akikunnissa tliBi f. Roof Lal (1) 
lefetred to. 

The facts jire a3 fol,rq,w8 ;— 

In a morigage 6uit,*the partlqp entered 

Into a coHfpromlse or. t^^ basis of which 
* * • * 
the Court made a decree un^er which 

the decretal det,t was payable by Instal¬ 
ments. The judgment-debtor^ made de¬ 
fault .in payment* of certain,instalments 
and* the decree-holder tjiejeupon applied 
for an order absolute under sec. 89 
of the Transfer of Property Aot. . The 
Court dismissed the applioatlbn,. being of 
opinion H that the de/)rpe made in the 
suit was not t, decree within the meaning 

( 1 ) I. L, B. 25 qal. 133 (18a7). 
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Chard Chandra MPrTER v. Bhagirath Persad. 

of leo. 88 of Uie* Transfer -of .-Prppertjr according to the decision In Akikunnitta 

Act. anfl therefofe np qrAsr under sec. Bibi^v. Roop Lai (\). That decision is 

80 as pAiyed could be n^&de.. consistent with the decision of a ITaU 

'She.decree-holder apdealed a^ from' an Bench of this Court \vlth reference to 

• * 1 ^ • 
ordeJ urPder seV- 244, 0. P. C,, and p^id proceedings in ezedution of mortgage* 

a Courfc^fee stamp* 0 ? Ra. 2 .c^Iy ^ the decrees* aiid ye cannot’go against it. 

memorandum t)f fippe^. ^ We are also of opinion* that, in the 

• .The Dep*ut^ R^i^rar wai (X opinion present state of fhe law as administered 

that the appejil should be described as in this Court, the Pelltioner ougl^t to 

•an .^peal from^an Original Decree and have ,paM the ad valorem Court-fees on 

ad valorem CoUrt-lee should le paid oh the value of the appeal/ We allow the 

the»memofandu^ Df appeal. He observ- Petitioner to put in the ad valorem 

e’d fis follows :— Court-fees w'lthln a week. If he fails to 

“This appoal arises out of an applica- do.so, the ap*pe^ will stand dismissed. 


•an .^peal from^an Original Decree and have ,pa 

ad valorem Cohrt-lee should le paid oh the valu 
• • • » 
the»memofandu^ Df appeal. He observ- Potltion( 

e’d fis follows :— Court-fei 

“ This appoal arises out of ^an applica- do.so, th 
tion for making a mortgage decree abso- 
lute '‘under sec. 89 of the* Transfer of 
Property Act. . ^ * . [CIVIL 

* “In Aj^eal fron^Orddl- No. 75 of 1902 
whfch was an Sppeal agaimif ,an order 
absoluii for sale of the,mortgaged pro¬ 
perties it* was heJ8 b^^thJ Chief Justice Brett, J 
on*^ SteveL3, J., that as the question Coxb, J. 

] M ^ * * 

ralsea was a qp'estlon which went to the 1908. 

vaUditj^Jof that order, ‘ suth question *18 26, May. 

notrdne relating to the exeouAou of the 
decree within the meaqing of sec. 244, Revenm 
C. P. C.’* ^ee Rlso'the case of Ahkun- 


N. G. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 1760 OF 1906. * 


Wahid Ali and ors.. 
Defendants, Appellants, 


I 26, May. Rabat Au, Plaintiff, 

^ Respondent. 

^ Revenue Rate Lc^iv (Act XI of 1859), etc. 

37, Eap. /f—Jl«uses and tank built by incum- 
^ brancer—Suit to avoid incumbrance—Aisignee 
from purc%aser—Righ^ of suit—Lindtation 


ntssa Bill v. Roop Lai Das (1). • # • . 

, , ,, , from purchaser—Right of suit—LiimtaUon 

"If the oa.e H. Doe, ap;Kal.ble under AcHUVof ish), Soh. II, Art. m. 

sec. 24.4, C. V. G, Ib’ca^n only be appeal- • • ■ * 

able as an appd?»l fxom decreej,” Where d penon^elaim eotem^ihn from 

The matter was * placed before the provisions of the Revenue Sale Law 

_ . • * i • 1 • , ...r ...... J_ 


Court. ^ .... 

2 C 
• \ - 

Babu JSatish Chandra Ghosh for the 
Appellautji. * 

•The Order of*the*Codbt was as fol- 

• • 

lOW^Iir- , • . 

MiTRA*ahd Caspbrsz, JJ.—We are of 

# 

opinion that thl^ qppeal'should have been 
presented with ad valorem Court-fees 


which entitle a purchaser to annul incum¬ 
brances in*respec^ of. land in his possession 
the benefit of the ^th exception to sec. 8f of 
the Act must he limited only to such por¬ 
tions of land as are covered by buildings, 
tanks etc., and cannot be extended to eo9er 
those lands included in the lease on which 
buildings and tanks etc, have not been 
constructed. , 

(1) I. L. R. 26 Cal. 133 11897), 


(Jl) I. L. R. 25 Cal. 133 (1897). 
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Wahid Ali v. R&hax Alt. 

An auignee of a purchaser of an estate 
sold under the Revenue Sale Law t* enti¬ 
tled to bring a suit to avoid incumbrances. 
Art. 1%1 of Seh.’ 11 of the f,mitation 

Act applying to sufh a suit, 

• » • 

This was an appeal preferred on tlje 
lOoh of November 19Cf6, againet the 
decree of B*bu fromptl/a Nath Qhatter- 
jee,' Subordinate.Judge of Zdlah Chitta¬ 
gong, dated tbw 24th of May ‘ll)06, 
reversing, that of Babu Annoda Prosad 
Mraumd^r, Munsif of'Hath-Hazari, dated 
the 28th of July 1905. • 

Plaintiff sued for ihas possession of 
certain plots, of land after avoiding inoum- 
branoes. He claimed to be a talukdar 
under Defendaift No. 14, the auction- 
purchaser, of an estate comprising the 
lands id dispute at a revenue sale. The 
fourth issue yrhioh is material was as 
follows Have Defendants protected hi- 
,tere8t in thge plots in sutt 1 

The lower Appellate Court decided this 
issue as'follows :-‘- 

•" It is admitted in the plaint that plots 
Nos. 10, 11 and 12 consist pf homestead 
and tanks and it is-Batlsfabtorily proved* 
that •Defendants Ijave ^elr ancestral 
family dwelling-houses and orctarde and 
tanks on these ,plot8. Plaintiff is nob 
entitled *{o ejeof; <he ’ Defendants frem 
these, l^ut*he is’entitled to fair and equit¬ 
able rent, in respect thereof. As the suit 
Is framed and* with the materials before 
the Court, such rent cannot bo deter¬ 
mined in this suit. Plaintiff may get 
such rent determined in a future suit. 
As regards the remaining plots, namely, 
Nob. 2, 5, 6 and 9, Defendad,t8 could not 
prove protected interest. Plaintiff shall 
recover hhas possession thereof. Plain¬ 
tiff’s pleader cited Asmat AH v. Sasmat 
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,Khan, (V) knd Makar ‘Ali v. Shyama 
Charan (3).and «o(»ptepded *that ICefepd- 
ants ‘Were 'hpulfd to* prgvtf tiiat tHj 
dwelling-iieuses were«of tfiibstantlaJ-nalnre 
arid, that thy tanks ^jwe^j excavated by 
them.c It iC-ampi^ provgd that Defend¬ 
ants’ ancestors .had been taluklarg: It 
is clear tha( the dcweBlng-kouses are .of 
substant^l nature‘as contemplated in the 
above Vqlin^, and it is j^alncalso tba2i the* 
^nks were excavated by the Defendants' 

ancestors. The decree ofobe lower Court 

♦ • * 

is set aside, and this appeal is.decreed in 

part, each party bearings blls own Costs. 

The suit.is (|eoreed declaring Plaintiff’s 

title as talukdar to plots NoSj 2, .5, 6, 

9,‘10, 11 and 12 ln*sult and for recovery 

of khns possession fn ^respecO. of plots 

Nos 2, 5,*6 and together with.Wijgifa/I 

the amount whereof to be defhrmined 
. • . * 
ig execution, and dhclartng his titJe to 

recover fair and .equitable rep\i in? rg^peot* 

of plots Nos. 10, 11 and 12 in suit, 'the 

claim ih’rgspect of the rquixining ,pIotff 

is dismissed.” * , 

The Defendants appealed., 

Babu Dhireitdrcf Lai Kastagir for the* 
Appellants. ‘ * 

Babu Prtfx Sankdr 'iffijumdar for the 

• • 

Respondent.^ 

The JufiOMBNi ow ThE CoDBT*i;a8 as 
follows:— 

In support of tUs appea],^two pojnts 

have«,been taken. ,The Brst ik Ibat on 

the findings of tl» looser*Appelli^te Cotgrt 

that Defendants Notf. 1 and 2 held a 
• • • • • ■ 
taluka Ibase under the original ^zemindar 

and that plots Nos. 10, .11 an^ 12 oht 

of ‘the lands covered by *that lease .were 

(3) 3 C. W. N. 212 (1898). 

(7) 2 C. W. N. 412 (189?).. * 
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Waud Ali «. Rauat Ali. 

• • • 

prQteotod ttsim ^voidanoe of the leasd 
Tinder the. proTiq,(oDs heo?*%37, •ol. (4) 
bfoAot XI 0 ^ 1359 , therefore 1 the eame 
proteocion woui^ extend to ail the other 
plots ooTered Vy the saiA^ leaee '* and 
would aooordfn^y ooVer plots Nos. 2, 5, 
,0. and 9 ib respeet oi which.the lower 
A'pp^llate Court'l^as^held that Lbe De¬ 
fendants ^have f^Ued to prove that they 
bold protected iilterests. 

a ft » 

*Tbe litarned Tukil In support of this 
contention has relied on the decision of 
this Court Ip the case of Kiran Chunder 
V. Naimuddi (1). That case seems how- 
evei' to be distinguishable 'ftqm the 
present 'case for in that the Defendant 
claimed j)roteotloLi in respect of two plots 
. 0 ^ land only, hnd it was held that he 
was eifltled to thei protection btcause 
the 2 plots ^ere coveted by one lease, 
8(\id that on one of them a bouse, garden 
^nd twik had- been construcled which 
was luffiolent under the provision! of 
860 . 37 of Act XI of I 35 & to save him 
, from ejectment.* The effect of that case 
has boweVer beem considered in the later 
case of^ Nojemoddtn v. *Syed^ B'nsan (2).’ 
The learned Judges in their judgment 
in t^at case ^olnV out ^at the current 
of the decisions,of tliis Court has been 

i * . <a 

4n favour of the view that where a De- 
fendaut„olaim8 exeiffptlon from the provl 
sions pf the Bengal Sale Law which 
trocii Je a jiurchaser-to annul Incumbrances, 
in respect of lands^ In bis possee^on the 
benefit of the lib Exception to sec, 37 

ft • 

of the Act must limited only to such 
porthns of land* as are covered by build¬ 
ings, tanks dto.^ and cannot be extended 
to cover those lands Incjuded In the lease 

. (1) I L. R. 80 Cal. 408 (1903). 

'(2) 9 C. W, 86241006). 


on which buildings tanks etc. have not 
been oonstructed. ’ This view was taken 
19 a series of oases to. which the learned 
Judges refer and jras followed in the 
case of J^akar Alt v. JSkyama Charan 
^). We are not prepared in the present 
case to differ from the course which has 
been adopted tty jhis sCourb in a long 
series of, decisions, and we are not’pre¬ 
pared to accept the c-Dotention that the 
learned Judges In deciding the case of 
Kiran Chunder v. 'Naimuddi (1) intended 
to adopt an/ novel principle. We think 
therefore that the view which the lower 
Appellate Court has tak^en Is oorreob 
under the law that the Defendants were 
entitled to claim exemption from annul¬ 
ment of their lease In respect of those 
plots on which the lower Appellate Court 
held that they had proved^tbat their home¬ 
stead, tank etc. bad beeu constructed, 
these plots being plots Nqs. 10, 11 and 
12 . . ' 

<# 

As regards plots Nos. 1, 3, 4, 7 and 8, 
the lower Appellate Court held for ocher 

ft 

reaspns tl/at the Plaintiff was not entitled 
to claim possession of them from Ibe 
Defendants.., , 

-The second point which has been taken 
is that the Pjaintiff ^9 the assignee of a 
portion of the lknd*wbiob was purchased 
at the revenue eale was nOit legally entU^ 
tied af*’«er the expiry of 5 years from 
the datp df t\ie sale to b^ing Ihe present 
suit to avoid incurabranoes. We find 
however that so long ago as 1874 in the 
case of Koylaih Chunder v. Jubur, Ali 
(4) it was held that an assignee was 
entitled tp' bring a suit to avoid locum 

(1) I. L. R. 80 Cal. 498 (1008). 

(3) 8 C. W. N. 212 lit98). 

(4) 22 W, B. 29 (1874). 
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Wahid Ali v. Rabat Ali, 

branoea and all that was laid down in 

• * 

that decision was that ordinarily the 
suit should be brought within a reason¬ 
able time. Since thun the Indian Limi¬ 
tation Act has been passed whio'i piovides 
by Art. 121 of the second schedule, a' 
limitation of 12 years for bringing such 
an action. ‘ The' vieV taken by the 
learned Judges in' the case of Kotihsh 
Chunder v. Jubtir Ali (4) has been 
followed by this Court in the later cases 
of Shoti "Ehuian v. Kramtullak (5) and 
of Narayan Chandra v. Kasi'swar (6). , 
We think therefore that there is no 
substabce in either of the two points 
taken in support of the appeal and we 
dismiss the appeal with costs. 

CoXB, J.—I agree. It can never have 
been the intention of the Legislature in 
my opinion that when a tenant had 
taluk of a whole village on a bigha of 
which he bad-excavated a tank or made 
a garden or house the whol6 village 
should be exempted from the operation of 

the sale law or that the garden or house 

< 

standing on one corner of the laud should 
protect all the remainder of ^he land 
covered by that lease'. Thtf original ob¬ 
ject- of the fourth clause U'. see.. ^7 
appears to have^beeo to protect leases of 
lands which were*' used exefusively for 
'dwelling-houses, gardens, tanks, etc., but 
by a long string of decisions ®of this 
Court this clafi'se has been construed in 
favour of the tenants in order to reduce 
the hardship caused by the operation of 
the vjaJe law and protection has been 
given under it to lands on which gardens 
etc. stand even though those Wands are 

(4) h W. R. 29 :1874). 

16) 10 C. W.N. 148 (1905). 

(8) 1 C. L. J. 679 (1902). 


held under Jeasec jvhlcjb Inciiude several 
other iands 'n the-village. I think that 
at this time^, of the c^y -it is impossible' 
to go against that stripg ^f decision and 
I agree accordingly (hatpin a case like 
this where an ()t\^\naX talukiar holds 
lauds on 'a certain opdytlon ..of which he ' 
has excavated a tank or made a garden, 
he shou'M beyintitled to* pVoteoiion ' 
of^ that person of„th« laud which is 
covered by the tank or gardes. 

S- C. S. Appeal duntimd. 


[CIVIL'APPELLATE JURISDICiTION.] 


‘AprEAL FROM AphELUATE DbOKEK ' 

N0...1172 OP 1 $ 06 . *■ 

MaCU:aN, C. Jd'd'ENDBA NATM,'Ilor 

Doss, J. and others, Plahitlfih, 

‘ 1308. ' . Appellapcs, ' * 

Heard, 


;? & 6j April. Krishna Prom»tda 

Judgment, Dassi, Uefendant,* 

6, April. Rtspoudent. 

Record-of-rights—duH 'to cmreci or alter en- 
'tries—Muintaimbility—Bengal Tenancy Act 
( VllI of 1885), secs. lOSB, 1(5, 106, 108. 

No suit lies fcr'the etltera.iion or correc¬ 
tion of entiies made in the r(tiord-of-t ightt 
published under Ch'. *X of the Bengal' 
Tenancy Aci Persons agqrievetf by the 
enti ies should have recoufse to th^ iipecial 
remedy psqvided in thaH. chapter,' , " * 


This was an appeal- jirefelred on the 
7ib of July 1906, against the decree of 
Babu Puma Chandra Gftose, Subosdlnate 
Judge of Zillah Khulna, dated the*29th 
of Miu-oh 1|906, conhrmlilg'that of BaUn 
Hem Chandra Ulitter, Muhsif of SaC- 
khlra, dated the 1.5tb^of .^i^gust 1905. 

This and six Other analogous appeals 
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.JoaBNDBA Nath RoVv. Krishi?^ Pbomoda 

^ 

aros'Q ouff of seven analogous syits which 
weie triced togefl^r Ijy the oonleat of 
the*'partjes, t\ie dbjedJ^oT illl Ahese suits 
b'elng the coweotftin aitd *aftefatlon ^of 
entries *fn%de It^'a tecoid-of-rights pre¬ 
pared under Chap, X»of the Bengal Ten¬ 
ancy Act on establishqjent 6? Plafetlfis’ 

lakhiraj and,proprletary#th;l 0 . 

• . * • • 

ft appears tLat.'dh the'application, of 

ihe pjitnid^r, kriahna Promoda IJasgi (De¬ 
fendant No! t i& eUl the suits;,^ the loca^ 
Gov,prnmeBt, Iby iSs NotiBcatlon publish* 
ed 'In the Oalcuita Oazette of 12th 
Novembes 1908, directed, under sec. 101 
(2) (a) of the Bengal Tenau^y Act, that 
"a suBWey be made and a r*cord*of^lght8 
prepared *ln respect of all lands altuaUd 
ih several village% appertaining to the 
estate b*earing «d’owzl No.* 72—1, Per- 
gunuaii* Danila, thatf^ accordance tfeere- 
witb a syrvey was made,and a record- 
^of^ights prepared lii‘respect of all lands 
sUiMecf in* thea aforesaid villages, by a 
duly appointed Settlemeut Officer ; t^at 
during th^ «eettlement-proc»ading 0 , the 
Plaintiffs claimed certain lands situated 
In* Mouzah • Saiulla, (on*e of the villages 

a 

mentioned in the ® Notification), the 

subject-matter ef tlw suits Nos, 184 to 

189, to be hold*rent'‘fre^,* but the Settle- 
• ^ * 

mefit Officer Jiad^ entfired them In the 

record a/ Included* ift th*e''maf ftinds of 
DefehSant No.^ 1, that PlMutiffs’ ob- 
jectiou was heatd* and decided under 
BRPr i5^A* by the Setile’ment Officer, 
who held that thg Plaintiffs w^e not 
.entlllgl to liold ifipsi?lauds rent-free and 
tha^ they were liable’to pay rent in res¬ 
pect hereof to Defendant No*. 1 ; that 
'entries were* aocordlBgly made in the 
finally published record ^ thatk Defendant 
No. 1 thereupon applied under sec. 105 
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Dassi. 

of tha Act for settlement of a fair and 

* • * 

equitiCble rent In respect of those lands, 
and thftt the Settlqpient Officer accord¬ 
ingly settled a fair and equitable rent •in 
res'pect of Jhe*8ald lands*. Plaintiffs now 
sued for correction sfnd alteration of the 
aforesaitJ dhtrles, on establishment of 
their title to hold the lands rent-free. 

In suit No. 190, Plaintiffs claimed 
• • • • 

certain lands to be included within t^eir 

zemitidarr, which the Settlement Officer 
had entered as forming part of Defend¬ 
ant No. I’s zemlndf^rl of Kisma^ Sarulls,' 
and Plaintiffs now sued for correction and 
alteration of the aforesaid entry, on es¬ 
tablishment of their proprietary title 
thereto. 

Defendant No. 1 corytended inter alia 
that these suits were not maintainable in 
their present form, having regar^ to the 
provisions of secs, 109 and 111 of the 
Biengal Tenancy Act, and ’were barred by 
the principle of ves judicata. 

t * # 

The foljowing preliminary issue 
ralsed.upon this contention :— • 

“ WhetheiTthe suits are maintainable 

in their prqsent’forms, having regard to 

the provislohs of secs. 109 and 111 bf 

the Bengal Tenancy Act, and whether 

they are barred by the principle of res 
, • 
judicdtfx* • ^ 

• All these.suits werp instffuted some 
six months after the D8fend*nt No. I’s 
applications under sec 105, BeD*gal Ten¬ 
ancy Act. it'hl Plaintiffs ^ut ii» petitions 
before the Settlement Officer asking him 
to stay proceedings till the disposal of 
the suits by the Court. But these^ ap¬ 
plications were rejected. 

The MuBslf was of opinion that, ‘if at 
all, a suit for a declaration of the Plain¬ 
tiffs’ rights might lie but no suit for 

130 
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reotlBoatlon or alterations of the entries. 
He held that the suits were not main¬ 
tainable. ,, „ 

Tie Subordinate Judge on appeal 
agreed with the Munslf and further held 
that the proceedings already pending 
before the Settlement Offi^ier under see. 
105 were being tried aa suits and would 
result in decrees which ^ould be binding 
on the parties as (jlvil Court decrees. 
The Pialntilfs' remedy lay in the Settle¬ 
ment OfiBcer’s Court and not in the Civil 
Court. lie accordingly dismissed the 
Plaintiffs’ appeals. 

Plaintiffs preferred these second ap¬ 
peals. 

Bahu Surendra Chandra Sen for the 
Appellants. « 

Dr, Rash Behary Ohose, Bahus Provas 
Chandra^MiUtr ikud Atul Chandra Dutt 
for the Respondent. 

The Judgment op the Court was as 
follows :— 

Maclean, C. J.—This is a suit for the 
alteration and correction of certain en¬ 
tries made in the record-ofttlghts pub- 
liehed under Chap. .X of<^ the Bengal 
Tenancy Act. The real question is whe¬ 
ther the Plaintiffs are entitled lo main¬ 
tain the suit. Both the Mun'slt anu the 
Subordinate Judge have held, that the suit 
la not maintainable and that the Plaintiffs 
should have pursued the special remedy 
which is given them elthei under sec. 106 
or under sec. 108 of the Bengal Tenancy 
Act; they have not done so. 

It appears that at the instance of De¬ 
fendant No. 1 a survey was made and a 
record-of-rights prepared by . a duly ap 
pointed Settlement Officer, in respect of 
all lands situated in village Sarulla. In 


the coarse of the settlement proceedings, 

the PLIntfffs claimed certain lands as 

\ ‘ 

rent-free and curtain other lands as *n- 
eluded ia their zemindarl 'which th«> 
Settlement Officer hrd recorded as form- 

* t y * ♦ 

Ing part of ^^efendant No. I’s zemlndari. 
Both these -(bjeotlons we'e heard by the 
Settlement Officer, and the Plaintiffs’ 
claims were not sucoesstul. Entries were 
then mad^e in the finally published record- 
of rightSj ai; j Defendant No.' 1 oa the 
basis of such entries applied, within two 
months for the settlemeat of a fair and 
equitable rent. Then the plaintiffs in¬ 
stituted the present seit.- The question 
is whether thp suit will or will ,DOt lie. 
The^ Bengal Tenancy Act wss passed 
nearly a quarter of *a century ago but no 
authority has. been produced before .us 
to show tbau the su’t will lie. This por¬ 
tion of the Act deals, with a special 
matter—the settle-nfent Oy the revenue 
authority of the record of-rlghtd: rod, 
a special procedure is provided for ch''i- 
lenglng the /leclslon of the j£ venue offi 
cer. Presumably the proper course for 
the Plaintiffs would have beer to ha/e 
• Instituted a su^b under sec. 106 and, 
under sec. 108, on their applloation, the 
revenue officer £Ouid. have revised his 
decision under sees, 105, 106, 107 of the 
Act. Bub ni;ilher.,of these courses was 
taken. I agree wi^h bjth Courta that 
the present suit doeL.p 9 t >le : and 1 think 
that the appeals mus,^ be disnj' sed with 
costs. 

Dosa, J.—I agiee. I desire tn add s 
few words. Sec. 106 of the Bengal Ten¬ 
ancy Act baa been amended by Act III 
of 1898, and by that Act much wider 
powers have been conferred on the re/e- 
nue officer than what he had under the 
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orlghial aeotion as^' Ib* stodd iMifore’ its 

aiuen jmenfc. LTuder sec. >0^ as amended, 

* • ^ ^ 
the r#t«eDua<ofBcei\ba8 pow%r to near ant^ 

deoide, amongst ^v^ral oth^ tblng*s, 

any dispute between ^e landlords of 

neighbouring estates.* Tiiat implits that 

the tevenue officer nas, pcfwer to dSoide 

q^estiop renting ^ boundai^es, ^d» the 

purpose's of pre*^riifg the record-of-rights. * 

That .being •so,* ib is di^uit to see how 

a regular suit can be brought ia the Civil 

Court for tbe BafSe purpose. 

Moreover, the provision contained in 
tbh second*paragraph of sec. 106 points 
to the hame conolusioi^ It runs ^thus < 

‘ Pfovi(!ed that the revenue officer may, 
subject to such rul^ as the loca^ Qovern- 

* • 9 ^ ^ 

meat ma}»];itescribe in tMs l^half. trans¬ 
fer any pa/'ticuiar^'casp or class of cases 
*to a ctmpetenli Civil Court for trial,'' If, 
in ad^fdon to^or^ln lieu of .the special 
remetf'y pwtfcribed by sec. 106, a i^gular • 
suit naay be brofight in a Civil*Court for 
the same purpose, ib Is difficult to appre¬ 
ciate \he ufility ef a provision which 
empowers the revenue oiSoer to transfer 
a case to a oomp}ftenb*^ClvlJ Court for 
tsial. 

N. Q.r Appeals dismissed. 

• • 


Dassi. • 

• • * 

proprietor to sue for account—Agent and avib- 
ageiU. . • 

Where a Receiver hias appointed in 
respect of aertaiv, properties about which 
theh was a litigation in udiich Plaintif 
was found to be the proprietor, 

m . • • 

Held— That a suit for ^accQunt at the 
instance* of the Plaintiff does not .lie 
against the teshlldars employed uyder the 
Receiver as they wer^ his sub agm.ts and 
were not liabl^ to render account to the 
Plairtliff, • 

These were appeals preferred on Che 
2l8b of November 1906, against the 
decree of Babu A. N. Majumdar, Sub¬ 
ordinate Judge of Zlllah Mymenslngh, 
dated the 20th of August 1906, confirm¬ 
ing that of Babu Ilari Cluirn Gango- 
padl^a, Munsif of that district, dated 
the 7th of April 1906. 

The facts qf the case appear from the 
judgment. 

Bobus Dwarki Nath Chuckerbutty and 
Taruk Nath Chvfkerbutty for the Appel- 
lafit. 

Babu Mukund ^Nath ,Roy for the Kes- 
pondents. 

Babu Strap Mohan Majiumdar fpr the 
Deputy Register reJ)re80n«nK a* minor 


[CIVIL APPELLATE JUjlJSDIcflON.] 

ApFSALS /ROU AfF£LLAT£ DS.CBBSS 
Nds. p09? AND 2002 OF 1906, • 

> Jatjnd^a Nabain 


Brett, J. 

• • • 

COXE, J. 

W08. 
12, June. 


AoHABti. ChOWDHCRY, 
Plain^tiff, A'ppeHant, 

V. 

^HARAM Akand and 
'others, DefSndants, 


Respondent. 

The JuDGMBN'ioj’ THE Couiyr wSb as 
follows :— 

The present appeals arise out of two 
suits brought against tbe De'fendants fof 
accounts. Tbe Defendants are said to 

have been Teshlldars of certain Mouzabs* 

0 * 

which were in litigation and in respect 
of which a Receiver was appointed* who 


Respondents. acted from the 2nd June 1900 to 4th 

Suit for account—Oficer employed by September 1902. The .Defendants were 
Receiver—Discharge of Receiver—Right of admittedly appointed by the Receiver 
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t * I 

asd were not appointed by the present 
Plaintiff. The'Aults were brought tp re¬ 
cover from the Ebfendants in each case 
accounts and any sum due aOe^balancing 
such account^, from the 2nd June 1900 to 
4th September 1902. 

The present suite were instituted on 
the 25th August 1905, that is to mj, a few 
days only less than 3 years from the 
- date when the lleceiver’a appointment' 
had terminated and the Defendants were 
discharged. * • 

Both the lower Courts have held that 
as the Defendants in each case were not 
agents of the Plaintiff, therefore the 
Plaintiff was not entitled to bring the 
suits, against them for accounts, and on 
that ground have dismissed the suits. 

The Plaintiff has appealed and the 
only contention whiph has been advanced 
before us is that the Receiver during 
his time of ofiGt'e was acting on hehalf of • 
the Plaintiff, who waS si^hsequently found 
to be the proprietor of^ the properties, 
and therefore that the Teshlldars who 
w,ere working under-the Receiver were 

bound to render accdunts to the Plain- 

« 

tiff. 

Wb^do hotlhink.tha this contention la 
sound. The Defendants in each case 
appear to have been in the position of 
sub agents under the Receiver, who may 
be regarded as having been the agent 
to the Plaintiff, and as sub agents they 
were liable- to render accounts to the Re- 
' ' ceiver and not to the present Plaintiff. 
We think therefore that the lower Courts 
are right in holding that the suits as 
fratoed must fail. Whether the Plaintiff 
could have brought suits’ to recover any 
sums due from the Defendants as sums 
received by them on his behalf, it is not 


WEii;kLV , NOTES.. I^VOL. Xll. ■ 

r • 

V ‘ <■ 

MOHuriAM AkAND.. ' . 

' * » 

necessary” to Jjcffesider, biit we have>Dnly 
to o'bBe'’ve’tlSat,'in the casA of such sijits 
the question WDuItt'oer’^inly s^riSe whether 
they were‘hot barred I'by limitation, the 
sum’s rea^iised by the ^lefendants, if any, 
having ?ippairetitly. been realised' before 
the dth G0pb3m6er®l'9O2 when the Re¬ 
ceiver'was discharged fro'm office. 

The r^.sult therefore^ is that these two 
appeals are dismlssotl with cpsts. 

S. C. S. , Ajjpeals dim\sstd. 

' ' t 

! CIVIL' APPELLATE JURISDICTION.] 

I A'cpea*^ from Appellatk DeC’.EB 
• No. 1701 OF 1906. ■> 

Caspebsz, J. • I • 

SHAnF.tJDmN, J. 1 PoRKHlT Pan'oa, 

1908. . ‘ Defendant, Appellt nb 

Heard, ' f , o. ' 

1 and 2, June. Anakoa GAOt.riA 

f * ' ' 

Judgment, Plaintiff, Respondent. 

. . 10, ,J une 

r * ^ 

Central '■Provinces Land Revenue Act 
{X VIll of 1^1)^ sec. ^ (^d) and Central 
tinces Tenar^cy Act {‘XI of iS9S)—Oaontia 
in Sambalpore district—Suit for ejectment by 
—Jurisdiction of Civil (fourl — "Qaontia" 
if proprietor—(^<Jchuv land if “ comm,on 
land ”—Recoghition of , Defenianth tenancy 
by settlOn'ent department after institution of 
suit, ► ,, ■«> 

The Court itiit 'bllow a question of 
jurisdiction to ,be raise>l,jvr the, fjrsl time 
'in second nppeaf, but the contention must 
be substantiated dr the facts already found, 
or else fail. 

Gochar lands’aie lanM reserved for 
the propiietor of a “ Government‘village 
in (he J)${trict of Satr^balpote and cannot 
be classed in the same category as common 
lands w^ich are the .property of the 
general body of villagers. 
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PorkAt^’anda V . Ananda Gaontia. 

For the ptufpo^i oj^a suet in ejectment * 
hj^ught ty . a gaqptia* gjT *a \iilage^ the 
gaoiVtis^musf he t^^en to^ i "proprietor ” 
of tlie as\d(fintd In ut. 4 (<^■4) of 

Act XF'fl/ of iksi* and at^such .hi is 
entitUd to bring the suit. 

m • • ! . 

* Qivil Courts m^st t,ad)udiiatt on the 
rights’ of the.parties «« t\ey existed when 
the plaint .tgas, filed, and I# recl^nition 
of the Defenjdn^i tenancy ty the Settl%- 
tjient departmet^i subsequent to the institu¬ 
tion of an ej^tment suit by the gaontia 
is of no avaii iq <4* Defendant. Besides 
, the entry in jhe settlement record is not 
conclusive. It is only a matter pre- 
gumption. • ^ • 

Th<»* holder^ of a survey number ” 
^nlenti^n^d in sec. 2,^10), Espi. II o/ the 
Centred Provinces fenttney Act XI of 
1^9€ means the holier when proceedings 
c^%insfitut’^d ir^'ihe Civil Court and a 
holder under dt subsequentjsettlement cannot 
' clflim to ie^ a tenant ^ the*parme? or 
gaontia. , * 

* This •was tyi a,ppea! preferred on the 
29th of October 1906, against the decrees 
of Purna Uha>jdra,Mitra, Esq., District 
Judge of ZillaTiEaBihalpur, dated the 25th 
of^ llay 19(16, affirming tfiat of Babu N. 
.Ghosh, Munsif of*tlsat ^l^ce, dated the 
13tJh*of March^90&. • 

The facts of cas’e will appear from 

the judgi^nt. • * 

Babu Sarat Cha;iidra Roy *C\mdhui y 
• for t]je Appellaaff. • 

pabu Bipin *Chindra Mallik for the 
Respctodent. • * * ’ 

The JuDQMBtfiT OF* THE CpoBT jyas as 
follows:—• • 

The Plaintiff, as a gaontia of the vill¬ 
age, sued to 'eject* tha Defendant from 


. • • 

certain .waste lands described as gochar 

lands*on the groundstbat the Defendant 
w^s a trespasser. The Defendant pl^hd- 
ed adverse possession for upwards of 12 
years, %nd^ set up a tenancy of the land 
in question uhder the Plaintiff. Both 
the Courts bel6w have found in favour 
of the •Plaintiff, Und they have directed 
him to J)e put in possession of* the 
plots ?n suit. , . 


In second appeal, four contentions have 
been addressed to us on beltSilf of the 
Dijfendant-A^pellant: first, that the Civil 
Court had no jurisdiction to entertain 
the suit; secondly, that a yaon^^a 4n the 
district of Sambalpur cannot eject an 
occupier of land throug*ii the Civil Court, 
but that be can do so through the agency 
of the Settlement department at the 
periodical quadrennial revisions of Settle¬ 
ment ; thirdly, that whether the Defend- 
ant paid rent.or not to the Plaintiff, 
he is a tenant of ^e land and cannot 
be ejected as* being *a trespasser; and, 
fourthly, that J^nasmuch as the Defend¬ 
ant avas re'eorded and recognized by the 
Settlement OjBcef as ralyat fit the*re¬ 
cent sgttlersent, be cannot be ‘ejected 
in* the sqll of a gaontia. 

The tfuesjion of jurlgdictlon was not 
'taken at arty pfevidbs^stage fn this litiga¬ 
tion. It is not referred fb in any of* 
the groends of appeal, nor did it form 
the subject of any of *the issues raised. 
But in accordance with settled law on 
the subject, we allow it to be taken in 
second appeal; though if that (yiestion 
depends for Its determination upon facts, 
and those facts have not been found by 
the lower Appellate Court or the Court 
of first instance, an Appellant cannot 
ask this Court to find them; the Appel- 
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PuRKHiT Panda v. Ananda Gaontia. 

lant must) substantiate his oontention, if 
be can, on the facva already founU. If 
be*^8 unable to point to any faots,ln 
support of bis plea, that plea must neoes- 
sarlly fail. The , learned vakil .for tbe 
Defendant-Appellant relief on tbe pro¬ 
visions of see. "152 of the Central Pro¬ 
vinces Land Kevfnue Act XVIII of 1881. 
That section pr.ovldes “ (n) no Civil 
Court shall entertain any suit institrUted, 
or application made to obtain a decision 
Or order Qn any matter which the Gover¬ 
nor-General in Council, the Chief Com- 

• 

mlssloner or a Revenue' or Settlement 
officer la by this Act empowered to deter¬ 
mine or dispose of; and in particular (i) 
no Civil Court shdl exercise jurisdiction 
over any of tbe matters provided for 
in sec. 40, 41, 42 and 89 as to waste 
lands.” He has also called our atten¬ 
tion to sec. 7.7 (6) of the said Act which 
says “ the Settlement cfffioer may deter- 
inloe disputes regarding the .rights of 
persons pasident in the village or bold¬ 
ing lauds comprised in the rdebal, in or 
to the common land o^ th^ tpehal. and 
itS'produoe and tbe village' site.” Wo 
are not aware whether tb^ Settlement 
officer was empowered in the manner 
prescribed by tbe Act to detev-mlne or 
dispose of 'vhe precloe (Question arising 
. between tba parties to the present llti- 
gatloDt nor are we aware of tbe, precise 
meaning tc- be attached to t'be 'expression 
"common land.’* These are matters 
which ought to have been brought for¬ 
ward in the lower Courts In order that tbe 
necessary facts bearing upon the ques¬ 
tion of jurisdiction might, b^ve been 
decided so that tbe question of law might 
have been subsequently raised and deter¬ 
mined in special appeal if not earlier. 


WEEKLY NOTES. (Vot. XIi; . 

' On £he facts as 'we ‘find* tbeih in tbe 
judgmenlT' of loqrer Appellate Court, we 
do mot see thal there wfs any of 

jurisdiotloD. iC'adffiits^^f no doubt that 
tfid ordlna^ry Civil Courts catmot be 
ousted of t^elr jurisdievioh in tbe absence 
of an express provision o.f faw to that 
effect.* 

As rt 'matter of oon?truojlo£i we .think' 
that ffochar^l&ada canpot '^e classed in 
toe same oategQ’‘y its j:*o.mm'on lahds. 
Oochar lands appear td be Unds reserved 
for the proprietor of a.Goyerament village 
In the district of Samba]pur, while on 
the otter*hand ‘common lands’ appear 
to . be the property of the general body 
of villagers. ' ‘ 

Tbe c£^q. of Manho^h v. Asai (>1),' 
althdugh not preoLely in point;'’shows" 
that the Civil Courts cannot be ousted 
of'their jurisdiction'in. the absrnce^ of ' 
specific notifications issued by tfie Chief 
CoAimi8a,’o,ner upder the Land R’evenue ■ 
Act. We a'ccocdlngly overrule the first 
contention in Bar. , • 

Then with regar^ to ‘the oontention 
that a gaontia cannot eject a,n occupier 
of land through thp Civil Court, it is 
urged that ths ‘gaoi\tia Is ;hut in tlje* posi¬ 
tion of a prqprletor bht that, he is a 

mere farmer under th-i Government. 

» * 

This view does notvderivp support from 
sec. 4 (8A) of Act XVIII of 1^8;. * where 
the word proprietor' is defined as in¬ 
cluding 4 of aUovemtuent village 

in the Sambalpur district except In sec. 

4 cl, (J), apd in sdos. 61; 62, 63 and 6J). ' 

• 31 “ 

The excepted sections refer to kllow- • 
ances made to excluded proprietors aqd 
to the determioart;ion on redord of sir 

land. For the purposes of the pcesent 
^ * » 1 
(1) 10 C. P.‘l. R. 17. 
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8ui^ tfa# Plaintiff aj ^aontia of *the^ vill' 
age taiu8t*be takenfto ]^e % j^o^rletor of 
^the gSme and ^ntitle^ to or^g action 

In djec^ment. 

• • 

On xlie tWrd ctJnten(1on'that''whether 

the Defendant paid fenl or notf he ^ a 

tenant qp the land and ca'nnpt be ejected 

as % tresdpassef, we o&n^ot dlBthi^ the 

finding of the lower A^ppeJIat'e Courj: ^at 

thaDefandanNt is a Jirespasaer aand ‘tihat 
• • • • * 

^ he has not succftedhd In making oat his 


Settlement he was recorded as a tenant 
He ma^ he a tenant the eye of the 
Settlement department, but for the pnf- 
posel of the present Iltiga^on we cannot 
regard him as such. * 

In the reauft, the deolsion of the lower 
Appellate Court appears to be quite 
correct and we aocordlngly dispiiss the 
appeal with costs. ^ ^ • 

• • * Appeal dismiiBtd,^ 



tenancy. W5-hav^ hbwevar, thought it 
prop'er'to consider the provisions of the 
Ants brought !o £>ar notice, althpugh on 
the findings arrived at by the two lower 
Courts, ft vfas not necessary to do so. • 


[CIVIL RE VISION AD JURISDICTION.] 

Rulk.*2511 of 1908. 


CoXE, J. 
Bell, J. 


OoniNDO Rani Dassi, 
Petitioner, 


Lastly^’ the recognitioqi of the Dq/end- 
. act’s* tenancj by the Settldnent depart¬ 
ment ^ok place aftlr the institatkon of 
the suit g^^ing rise to the^prssent appeal, 
and th# Civil Coi^ mii^t adjudicate on 
tbe.rl^hts of tlse parties*as they existed 
when ^llie piaini: v^^s filed and not on 
any *tltle*» subsequently d^ivedf "see 
RamatihSan CheUi v. PulikiHli Strvai 


1908. 

5, August. 


Brinda Rani Dassi, 
Opposite Party^ 


Land Acquisition Act (Iof 1894), wcs. 52, 

64—Cmapensation money paicC to Hindu 

• ® 

widow—Reversioner's application for reference 
—Orderly Judge on%reference directing re- 
• fund—Appeal—•Revision — Cu'H Procedure 

Code (^ct XIV of m2), sec. '622. 


(2^. Moreover, the *entrj ip the Settle¬ 
ment record.lS nbt cbnoluslve;;^ it is only 
a matter of ^presumption. Nor can the 
Defendant be rega(dpd ag a tenant with- 
io»the meaylng of sea 2 (10], Explanation 
II of tbe Central ^rowlnoes Teai^mcy Apt 
XI oL 1890, whch ^ys—“the ^holder 
of a Survey jiumbyr in ,*• village let 
in farm by ^ government, or fipld by a 
gaontia»ib ^he Sarabalpur District ts j. 
tenant of the fa|iiqer gaontia for tfia 
time being.”* The holding, of a Survey 


Where a Land Acquisition Collector hav¬ 
ing awarded a ier/ain svjn as compensation 
for land acquired, ’paid it to, amongst 
others, a Hindu teidow, * and almost six 
months after the award her daughter 

ash'd for a reference tfi the Civil <?ou» t, 

*• • • 

and a reference having been mafe, the 

Judge ordered the lady to repay the amowni 
withdraion hy^hei^ and the same^o be dealt 
with according' to the provisions of sec, 32 
of the Land Acquisition Act, 

Held —That until money was deposited. 


numbet; must, .of courses hBvb reference 
to the holdlili'when tbe proceedings in 
a Civil Court are ihjtl^ted, and it cannot 
avail thei’Defendant that in a mibsequent 

(2) I, LiR. 21 Mad. 288 (290) (1898). 


in Court by the Collector, the Court could 
not proceed to deal with it under sec. 32. 

That the Judge had no power to direct 
a refund of moptey already paid by the 
Collector, 
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Gobindo Rani Dassi t». Brinda Rani Dassi. 

That the order was not one undtr sec. 
32, Land Acquisition Act, as the^Judge 
was not in a position to make such an 
order and so no appeal lay from it and 
the High Courts could properly interfere 
under see. 622, Civil ProetdiCre Code. 

This was a rule gi'anted on the 13th 
of July 1908 against' an order of Mr. 

E. G. Drake Brockman, District Judge 
of Zillah Dacc%, dated the 25th tif June 
1908, passed on a reference made to him 
by the* Laud Acquisition Collector of 
Dacca. 

The reference was made at th% ina- 
tanoe of Brinda Rani Dassi urging that 
the amount of compensation awarded 
by the Land xicquisition Collector to her 
mother, the Petitioner Goblnda Rani 
Dassi'was not payable to her as she 
had no power to alienate the land and 
held merely a “ widow’s interest ” !n it 
and that,under the pfovlsious of cl. (2), 
sec. 31 of the Lana Acquisition Act 
the Collector should have deposited the 
amount of compensation' in this ^Court, 
but he bad already erroneously paid it 
to Gobinda Rani. The’Judge* was \3f 
opinion that the procedure'laid down in 
sec. 32 could not under the cllcumstances 
be followed. 3*^® question,', he bbserved, 
was whether Gobinda Rani should bo 
direc^ted to refund the money or the Col¬ 
lector requested to conform with the law 
and aeposR the amount. On this point 
after issuing a notice on the Collector, 
the Judge passed order on the 25th of 
.June 1908 directing a refund of the 
money withdrawn by fLo Petitioner, the 
same to be dealt with under sec. 32 
of the Land Acquisition Act. The Peti¬ 
tioner moved the High Court against 
this order and obtained this rule. 


Bap', ^urendra Heath Ouha for the 
Petitioner. V ‘ 

Bahu Dhirenira Lai Kastagir for«tbe 

' I f 

Opposite ^arty. 

W. 

The JqjQMBNT of"thh CoObt was as 
follows:— " ’ o 

In this case tBe Land Acquisition 
Collector of Dacca awarded a certain sum 
as cOm^enLation for acquired laud ahd 
^ paid it to the persons whom compen¬ 
sation had bcBii awa^dedl apparently 
having no reason to think that payment 
should be. withheld *'y reuson of any of 
the oontlDp;encIes mentioned in ol. 2 of 
sec. 31 of the Land Acquisition Act, 1894. 
One of the persons to whom compensa¬ 
tion was av^arded was the p.”e8ent Petl 
ti^quer who is a Hindu widow. Almost 
six months afier''the award hei ’daughter 
, applied for^ a reference to the Civil 
Court. The Collector mafde-the ,,'refer¬ 
ence accordingly and( the DUtrict judge 
founu that the Petitioner waff a Hindu 
widow, nob* competent to alienate the 
property, and so passed the following 
order ; " I direct thal; the opposite party 

Goblnda Rani do repay the. amount of 
compensation wrongfully taken by her 
and that' It be deal'i with aooording to 
the provisions .of sec.*'32 of the Land 
Acquisition Act.” «, 

The Petltfoact has obtfflned this rule 
on the opposite party to shew cause why 
this ’order should not be set aside as 

ft 

passed without jurlsdletlen. 

An objection Ms taken that the Peti¬ 
tioner lb not entitled to codie under sec. 
622, C. P. C., Inasmuch as * the order is 
open to appeal. !Ft« is argued on behalf 
of the op'poslte party that this is in 
effect an order under sec. .32 of the 



VOL. XII ] . XHB CAUCUTTA WBEKLY kOTES. lOfl 


GoBiNnp«iEl \Vi Dassi ^ BaiNDA Rani Dab8i 

L'ind' AoqwisUioij* A<st au<i that the orSer 
J)J;iab,the Betitionor ^sho^*li ’reps^ the 
oomJ>eqAatlon whlc]^ she hAci*tyithdrawiv 
is merely alid iftuab be ^ 

takeQ as pewrt of, thef oitler uudej sec. 32? 

We we unabia (Jo ag'reo wlt^ this 
contention. Tlie.Distrtcb./iidge was not, 
attd U not yet jn a position to pass any 

order under ffic. 32. , That section {js'es- 

• • • • • 

oribes how the Uourt shall deal with 
mon'ey* deposRed^ OourUby the Collec¬ 

tor aniJ it is perfectly clear that, until 
tfie money Is'in ttie^cu^tody of the Court, 
the Court cannot proceed to deal with 
it. In our opinion, the effectual part 
of the grdor against which this appll-* 
cation has .been maire ancf a part which 
oan'ba regarded as distinct and aeparable 
froiS the* test of the ofde* and cannot 
,be regar^led* as m*3c sijdet^ sec. 32 Is 
the ^der ^h#: the Petitioner should re- 
pav tlie an^onnb t>f compensation. The 

order nnd#r see. 32 at present tasinot 

• • ^ • • • 

"be regarded as an effectual otder at all 

And* (jannob come Into .opgratiou until 
the money is It/the'cusl^dy gd the Court. 
Taking the' ojder then as being an 
order to repay tlke.com^enaation we are 
vfnable .tCh see bo\t* the pistfKjt Judge 
can ha^e ju^sdlotiijil to^ pass* an oi;der 
of this ]{bid. It aypear^s to us.open to 
doubt whether sec, wiikdi deals inter 
alia with el^ejtlona as to tltp persons 
to whom coDjpenaation is payable, of sgo. 
30 which deals* with .disputes as to the 
persdns to* whom compensation is pay¬ 
able, nafl harte any applic'atfoii aftan the 
monpy ha% "actually been paid away. 
The rights of th& real owner are sufE# 
olently safeguarded by the iast proviso 
to cl. (2),of'8eo. 31. But assuming, 
without admitting, that tfio reference was 


• • 

ihtra viVrs) we can find no authority for 
holding \hat the District Judge has power 
to otiier a refund of money paid under 
cl. (1) of see. 32. A,Court may have 
‘ Inherent pawej to order a rflfiuid of money 
which has been wrongfully obtained from 
it by any party by an abuse of its 
process but that princi^)Ie dees not. autho¬ 
rise a District' Judge toaorder a refund 
* • 

,of money paid by a Collector under the 
•Land Acquisition Act without any irregu¬ 
larity apparent'at tho time anit with¬ 
out an^ order ft«om lha Civil Court. We 
think therefore that this rule should be 
made absolute and the order of, the Dis¬ 
trict Judge, dated the 23th June 1908, 
should bo sot aside. * 

The Petitioner will ho entitled to her 
costs. ** 

N. C. Rule mi'ii abeolutf. 

m 

- • 

[CRIMINAL ftEFERENCEJ 
Nai. H3 OK 1208. 

% 

• PuANiNDRA Nath 

Brett, J. CyAiTERJi and anr.„ 

Ryyes, J. Prftitioiiers, 

• r ’ 

1908. , , V. . . . 

31, July., tfut FifPEROR, Opposfte 
* , .J Tarty. 

Siimnary trial~»Jaj'isdiccton'of Court 
to hold—How to he dctcnitij^ed—Criminal 
Procedure Code {Act V of 1S9S), sect. S60 
(uid 261. • 

In determining whether a cits? is triable 
tumnarily under the provisions of the 
Criminal Piocedure Code, Ute facts stated 
in the petition of complaint as leell as the* 
sworn statements of the complain mi must 

t 

he taken into consideration. 

Bishd Shaik V. Saueh MoliAh (1) 
referred to and explained. 

(1) I. L. R. 29 Cal. 409 (1902). 


131 
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This was a reference under sec. 438, 
Cr. P, C., made on the 9th of Jnly 1908, 
by K. E. Ransom, Esq., Sessions Judge of 
Darbhanga, reeopimending^hat the order 
of the Distrlctf Magistrate of Darbhanga, 
dated the 28th of April 1908, convicting 
accused under sec. 186, I. P. C., and 
sentencing tiie first to pay Its. 50 and 
the second Rs. 20, be revised. 

The facts rfiaterial to the report appear 

cy 

from the following letter of reference by 
the Sessions Judge. 

"Oil a petition filed by the Tax Daroga 
complaining that while he was engaged in 
making !v distraint of the goods of Hari 
Dasi in default of payment of Municipal 
taxes, etc, tlio Petitioners resisted the 
distraint and criminally intimidated him 
and his men, tlie Deputy M.agistrate 
held a suniinary trial in spite of the pro¬ 
test that tho ofl'nice of criminal intimi¬ 
dation of a public se’>vant was not triable 
Bumrnarily, an 1 convicted'the Petitioners 
under sec. 186, T. P'.’ C., and sentenced 
them to a fine of Rs. 50 and 20 respec¬ 
tively. '' ■* 

" !• do not think this order can be siuv 
tained. In addition to 'his ‘'tateraent in 
the petition of complain',- that "he had 
been ..crimlnalry intlri'idated, tho Tax 
Daroga In hl3''examinatlna by the Deputy 
Mag'strate also said ho had been intimi¬ 
dated by the Petitioners. ’’At the subse¬ 
quent trial he omitted all reference to 
any suoh offence and merely spoke of the 
distraint hawing been angrily resisted. 
The jurisdiction of the Court would 
appear to be determined as a matter of 
principle by the petition of complaint, 
unless possibly there may be anything in 
the examination of a complainant to show 
that the offence stated in the petition 


was not commuted. The rulhrg In Bishu 
Sh'iik 7. Saber Mc^llah (1) is an 8;rtho- 
rity In sup‘po.t of th^s view. I Iry stress 
upon tills, as in a ve.y recent reference, 
[jRwpflrof V. Ram Ihirain (2^] where the 
examination of the complainant had not 
been p”operly recorded and where I did 
•not quote this ruling, a Division Bench fol’ 
lowea the complainant’s sworn statement 

* '* J ^ . • 

as determining jurlsdicMon, in preference 
to the petition of complaii.t itself, which 

It $ 

recited an offence ’vhich was not triable 
summarily. I would ask .'or an autho- 

t r t. 

rltative ruling on this point, should it 

O 

be considered that there Is any material 
»farlatiou in this instance between the 
petition and the jomplainant’s own era- 
mitiation. A Munic.pal Tax Daiog,a is 
juiblic sorvaoc and the’offence com¬ 
plained of ‘'ell propbtly under s^c. 189, 
I. P. C., which .8 not trUble sum narjlv. 
Ic appears to mo tha-Jthb Deputy Magis¬ 
trate in this acted without b.risdiction. 
Auothof defect in the pioceedings is that 
the Daroga professed to act under % 
warrant issued uiider sec. 122, Bengal 
Municipal Act fll of 1881. This autho¬ 
rised him to distrain ^the moveable pro¬ 
perty of Hari Dasi. In his evidence ub 
the trial, ho states that this was Die name 
of a shop whfch, he was'informed, was 
owned 'by Potluioner that the shop was 
closed and that he'“proceeded to another 
opened In the i.ame of‘‘^fiato B.-others 
w'hich, he was it formed, was owned by 
owners of the shop Hari D. si and at¬ 
tached goods which the Ist Petitioner 
caused to he forcibly taken away by the 
2nd Petitioner. It appears to me that 
in levying the distraint In tho shop of 

(1) I. L. R. 2!),Cal. 40i> (1902). 

^ (2) Unraported. 
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Mlnto. Brothers, tjie’paroga exceedeJltis rmnied'tLei^Bln found In certain premises 
authoijfy under tlie warriftt? .*Th^ waf- descrlbect In the warraTit, It has been 
fant’Jauthorised the ^ttaclifaaiit'of prb-^ found^thab the goods wh^ch had been 
perty oCjI&fi pasi r^tir*g to,a pajjticular placed in th& premises^ named in the 
holding and could irpt dtherefoiti be exe-* ^warrant h^d a short time, previously 
outed upon goods fosralng ,the dstensiSle been /emoved to ahother shop which was 
property*pf other owners. the oTTence fictitiously opened* under the style of 
fell Tinder sec. 180 th^i’eWtlctfieri woyld, "Minto Bxothers,” RuU whjeh was really 
be justified in rffliistlng tlie attaclm^ent in the same ownership as tlse old shop, * 

as the baroga «(Wi»6 ^lob acting in* the ^ It is *cRntended that thc^ Tax Daroga 

'discharge of his •pubWc Unctions. The *inder this warrant had no right to, seize 
aotu^ "resistance* (Mmjilaiired of cannot, the properties itv the shop owned by the 
I think undet; si^h circumstances, be Minto Brothers. • 

regarded as an excess if the PeHtionera’ On flie first poinC the learned Sessions 
priiiate defence.” Judge relies on the case of Bisf^u SkaHc 

Bahu Dwatka Nath Mitter for th» ,(1) an authority for 
Accused * * showing that the jurisdictiofl of a Magis- 


M^. Oir for the CTown. 

• • 

The .Judgment of,the Coojit was as 

Jollows . 

f z » 

Thirds if ro^'rciyjb by the learned 
Sessicuis Judge of* Darbhauaa forward- 
Ing’thp.caso c4 J’hanindra I^atk Chat- 
terjee and Chandoo# Khan who were 
ooflvfc<»ed by n Ilepnjty l^&giltrate under 
sec* 186 of’the Indian ’Penid Code and 
sentenced tc’" pay fin^ of Its. 50 and 

Rs. 20 resrectivel}^, *wlklj*a ricominenda- 

• s* •• • 

tion tbal tlve conyiotion £fnd sentences 

should be sej; aeide* • » • * ” • 


trate to try a case summarily depends 

on the wording of the complaint. That 

case however does not lay dowp any such 

.proposition. It was there held that “on 

the facts before tBe Magistrate the 

offences complained *of were not triable 

summarily. The petition ‘of complaint 

discloses the commission of a much more 
, • 
serious ofl'ence rtiiin the offence for which 

th(? Magistrate h^ls held*a summary trial. 

fhe examinafion^ of tl^e compiainaiit, 

which lyis not been properly recorded, 

does not %how that the ojfence so com- 

plaineil of was not •comm|J;ted." **It is 


Two gicAinds have? bee*i suggested for 

the interfereftce of* (Jile* linurt. First, 

that the^ M\^8fcrate hatj no jurisdiction 

to try the Case summarijy inasmuch ^ 

the complaint filbd* by* th« complainant 
• • • • 
discloses an offence puAlshable under sec. 

189 of t6e Jndian Pewal Code whibh is 

nob Ulable Bumma\;ily, and,secondly, that 

the warrant of distr&lnt made otier to* 

the complainant authorised him to dis- 


clear in this case both from tBe cotflplalnt 
and from the^ sworn statements of the 
complaijiant thab tEe facts stated d<f not 
amount to anything more than an offence 
which is covered by sec. 186, I. P, C 
We therefore think that the Deputy 
Magistrate had jurisdiction to try the case 
summarily 

On the second point also we are unabU 
to agree with the learned Sessions jTudge 


train the .properties .of the defaulters d) i. l. r. i>9 Cal. 409 (1902). 
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The form of the warrant authorized the 
Tax Daroga “ to distrain the moveable 
properties of the said defaulters vfhere- 
ever they niay^ be found within the 
Municipality, cr any other mqveable pro- 
perties which may be found within the 
holding specified in the margin to the 
amount of t !,0 ,s',id sum.” Once It is 
established bj* evidence that the goods, 
which were sought to be distrained, be-, 
longed in fact to the defa'ulters and were, 
within the limits‘ of the municipality, 
the Tax Daroga had complete jurisdiction 
to distrain them under this warrant for 
tbe amount specified therein. 

For these reaEona we decline to Interfere 
and direct the record to be sent down. 

B. C. 


[CRIMINAL REVISIONAL JURISDICTION.] 


the Court and^shoj>.ld\ remain there for 
hi’O months or U.itil the decision of a Civil 
suit regal dinn the same which was (then 
pending.befo're <Ai, ZftfA Covrf, , i 

\S.e\d~That iht Court's custody of the 
articles ioas wholly tvi/ri'Mt ju^ isdiction and 
the Pigh GoUrt has power to order that 
,}ia\ ters should be 'lestored to exadtly the 
same condition as the Magistrcite fov.nd 
them' in before he'-p'o-shd the order re¬ 
moving them into Court’s custody. 

This was a rule granted on the l3th of 
July 1908, against an order of T. Thoi'n- 
bill, F'jq., Clrief Presidency Magistrate 
of Calcutta, dated the 8th of ‘June 1908. 

The Petitione.s were the head menjbera 
of Sea Vol cbnrcli in CaKntta and the 
opposivcTparty 'I'chun Chun was the secre¬ 
tary thereof.' “ 


Key. No. 800 of 1908. 


Holm WOOD, J. 
Ryvds, J. 
1908. 

12, Augus\ 


Li;ong Mow and ors., 
Petitioners, 

V. 

, Tcuun Chun, 
Opocsite Party. 


Brlaclc of the peace, '-uppredended—Pou'fff 
of a Criminal Court to tahe property in dis¬ 
pute into custody — I'roccedi;.g under sec. litki 
Criminal Pnoccdure CodcfAcl V of 1808 )— 
High Court’s lower to interfere—Restoration 
of matters to 'the original condition. 

Where disputes, and dijf-erencts having 
arisen between head members, of a Church 
and its secictary, the Magistrate drew 
up a proceeding under sec. UH, Cr, P. (7., 
and passed an order forbidding anything 
that might tend to disturb public tran¬ 
quility and at the same time directed with 
the consent of both parties that certain 
articles concerning which th% parties were 
in dispute be removed into the custody of 


The facts material to the report are 
briefly as follows 

About 5/years ag6 Tchun, Chun was 
appointed.Secretary of 'Lw church. 

In November 190£ disputes and differ¬ 
ences arose among ilie members in >c(>nie- 
quence of -iho “Petitioners having dis¬ 
covered that tlie SLcroturj had misap¬ 
propriated large'sams bf money belonging 
to the churcfl. The\ majorley - of the 
members held.? meeting.la December 
1906 at which, a resolution was passed 
by which Tchun.Cjiuu was'removed from 
the office of Secretary. . 

-J'he Secretary refused to give up pos¬ 
session of tbe money' and properties 
belonging to ihe church and to reader 
account of his dealings therewith. ' 

The Petltiffiners put padlocks oh the 
door af the room in which tho money 
etc., belonging to the church were kept 
to prevent tho Secretary from having 
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* • • I 

apoeaa to the %ame. A suiS was Jnstitii' 
t|d by the- Petltioj^w^^ag^iinBt Tchun 
JChun in thg Ortginal**Sjd» of the High 
Ccjirtr^with aNjeij tLat the* Secretary 

might be ordered, to malje over to the 

• • " * 

Petitionera all, monej’, booile, keys, etc , 

thefl.in poaaefiaion of Secretary, 

’ .DIaputea and flarencea JgSve rise to 
.several criminal proceedlnga. 

While*il^ ^u4b was peiAlIng^iC having 
been found aeoeaaary, to pass some ortfer 
/of the proteiition attd safeguarding -of 
the monej^ etfiJr. R. A. N. Singh, 3rd 
Presidency Magisirate of Calcutta, pur¬ 
porting to act under sec. 144, Cr. P. C, 
wltl\the consent of both the parties j^assed 
,the«following order «i 27th Majch 1907. 

Both parties* agreed .that the room 
*be opejied out in pr^jence ofr* both parties 
and tffe iron safe b'h also opened in pre- 
aenge of both* the* parties and their rca- 
pCgt/ve» aflvocatas and, a list made out 
^Tiereof* also of account books and papers 
' found In the room. TliOiCont’fttfta of “ihe 
safe and accouiit^a will be^ernoved to the 

•Court.’ I forbids al] U) do any unlawful 

• ‘ ^ • 

act thirt may tend c^uae disturbance, 
of pubWo, tranquility under sec. 14-4. 
This order wifi remaiq* in force for two 
mojithB,or untti*the dgcisibn of ’the suit 
before .thj High,Court.” . . 

Ik ^ursuance^bf .the order-the safe was 
opened bj' the B^nrlf Clerk and contents 
remove!'l*4io-the Court. 

On tae 7th June 1908 Tcbun Chun 
made an ^^ pur(c^ application to the Chief 
Presidency Magistrate, who, on the 8th 
Xune 1908 without any notice to the 
'Petitioners, passsd an order which ran 
th.u8 :—The three safes to be placed in 
the room at complainant’s (Tchun Chun) 
expense from which they were taken and 


the keys to be banded'over to Tchnn 
Chnn^ and a joint receipt taken from 
Tchun Chun, Chung Young and Vaog 
Sang. 

The Petitioners (Ame to know of this 
order aftw the safes had'been brought to 
Hie church and through Counsel obtained 
from the Presidency Magistrate an order 
on the local Police to take charge of the 
safae.etd. 

The locfil Police visited the churoh 
and sealed the safes and put a padlock 
on the door and posted a guard at the 
dcor of jthe room. 

Oq 13tli June 1908 the Chief Presl- 
doiicy Magistrate beard CoOtnsel tor both 
parties and passed this order : 

“ The two safes to be again taken 
charge of and to remain in charge of 
this Court. I have glveu notice to both 
oarties that safes will be placed in the 
room from wheye they were taken and 
keys handed over to seorotai^.’ • 

Agalnsif the order o4 the 8th ,June the 
Petitioners pdved this Court and obtain- 
ed this rule. » • 

Mr. A, Cfinudhuri and Babu Manindra 
Nath BhAittacdarya for the Petillqpers. 

Mr. S, P. Sinha and Babu i2a^af^ 

> • 

Chand Porai for the p.pposlte Party. 

•’ 

) 

The JUDQMBNX OF THE CpURT WaS M 
follows :— ' 

This wast^^a lule calling,upon Ihe Chief 
Presidency Magistrate to show cause why 
hla order directing the return of the two 
safes wllh money to Tchun Chun should 
not be set aside and an order ptussed Sireot* 
ing that the money and the safe should 
remain in custody of the Maglstnts 
pending the disposal of appeal. in ^ha 
civil suit between the Petitioner and tba 
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opposite party or why such other order 
should not be passed as to this fyourt 
may ,seem fit, on the ground that the 
order passed by the I’resideiicy Magis>. 
trate does not appear tio be one which he 
was empowered to pass under tke lUw. 

Now It is perftctly clear that the pre¬ 
sent custody of these arttoles is with the 
Criminal Court owing to a mistake. The 
property was brought in the possersvon 
of the Criminal Court on the March 
1D07 by an order purporting to bo made 
under sec. 114, Cr. P, C., although it 
was really made by consent of partita 
and that order was tliat the room be 
opened out in presence of both parties 
and the iron safes be also opened cut iu 
presence of both the parties and a list 
made of tlie contents thereof and also 
of books and papers found, the contents 
of the safes and accounts be removed to, 
the Court to remain in the custody of the 
Court. Tliere was a further order forbid¬ 
ding anything that mlghc tend to cause dis¬ 
turbance of public tram|uirity under sec. 
144, Cr. P. C. That was-the only order 
that could be passed under sec. '144," Cr. 
P. C., but tlie other order, by which we 
understand the consent order", was*direct¬ 
ed to remain in force for 2‘lnoiitli.s or 
until the decision of the -suit pending 
before the Honourable High Court. 
OVing to'-a series of misunderstandings 
and to the fact that the civil Iftigation 
is still pending, these safes are stfll found 
in the custody of the Criminal Court 
and the keys which were received from 
various individuals are also in the cus¬ 
tody of the Court. This custody is 
wholly without jurisdiction and the only 
order that' we have power to make In 
this case Is that matters shoutd be res¬ 


tored to,, exactly the same condition as 

the Magistral ?o;-i\d them ih before h® 

passed' tho' order on 'the 27th*^Marolf • 

1907'. Whft that epud'-ion is sppe&rs 

to be disputed. In paragraph ! of the 
* - ‘ • 
petition of b'».9 party who obtained the 

rule certain facts are fftat'ed as to*the 

padlocks on' the dpor' of the room an^d ' 

four padlocks on one of the ijafes and as 

to the pCdlockt; on a smajlef s^fp’.' Tfere 

is'aii affidavit of the other shle partially 

traversing these -facti IJuf we aYe 

unable to go Into any' question of fact 

or Into any question ,of ^ the right or 

title between the parties. .We can only 

direct t4ie Chief Presidency Magistrate 

to jut things .backdn the position they ^ 

were in on the day he passed tbp order 

' ‘i • 

ana how tb&*t position affects the^righta * 
of either party wo ate not conoernSd. 

The rule will fnerefere to made abso¬ 
lute in these terms—that, the Fre^ffienp^ 
Magistrate do proceed forthwith—aftet 

t • * 

sucll enqiyir-y as rpay be necessarv as'to the 

A * .4 * • 

persons who had the keys to put back 
the safes locked in thp 8;ame manner ap - 
they were locked In the 27fh March 1907 
ii>^o the room in the churclt* they 
were found and,, that dhe.rsom be locked 
in the same manner as i^'was on<that 

• 9 * 

day and that the keys given to tbe 
persons from whom the , Court received' 
them. ... . < 

If there are any expenses incyiired In 
the removal of the "safes the'y.wlU Be 
borne bj both the paftles. , . 

B. C. 
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nin (jlfiasAiN, 

’ Petitioner, 


,v. 


IIriuay C«^ndr4' Dass, 
(^iposite JParty. 

’ 'friminal Pi^ce(li/,w: (Jh^eJ^Act^ 1 ^ oj ISOS), 
.sees. MS, ISS, HO and fJ/l -Jury Jailiny to 
retufjf, thtf ^v^'d^ct^Appointifknt op a fresh 
jury — Magistrite’s*(^iscretion. * 

• *■ * * / 

« JFArre in *(p proceeding under sec. 133, 

Cr. P. C^»the,»jury appoin'ed under sec. 
138 jailing to*refuin the t’erdict on ac- 
• cour^ oj certfiin causes, Jhe Petitioner 
appeared J>efI re the Magistrate and psiayed 
for the (ippointme::^ of a fresh jury, hut 
th^ Ma^^trnte infused the prayer and pro- 
'ceiding^ under sec dJfl, C‘\P.C.,<miade 
his original ordep absolnfe^ 

* * • 

^leld— T^iat >he Magistrate in so dolhg 

di^*A,ot\cei9ise * piopef' discretion, lie 

• . * 

Otight have in the exercife of his disve- 
*tio^vappoinfeS a Jiesh jujg‘in compliance 
with the prayer of the Petitioner. 


• • ^ 

, Thia was a rule giyinta^ on the 23rd 
of June* 1Q08, .against an order of tl.^ 
Joint Magl8trake*.of ^tiishpregunge, dated 
the,3»d_of Jaft« llf04, mft^ilug kbaolute 
th 0 *condlt]onal ofier gassed* by on 

tBe §sb January* 1908, and directing the 
Petltloneuito reijiove^ tire* posts planted by 
him on ^^igbllc path by Ipth of March 
1908 . . . ’ 

• • 

The facts'nlatgflal .to the report are 
briefly these ;— * * ^ ^ 

*fu a proceeding* under sJc. *133, the 
Petitioner appearing to^show cause pray¬ 
ed Jor the appointment of a^jurylnd 
a jury was appointed. h(ut on the day 
fixed fer the meeting of the jurors, two 
of them * failed to attend. Afterwards 
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the •foreman* of the jury, returned the 

• • 

papers.of the case to the Magistrate say¬ 
ing'tnat as he vfas leaving horns for 
about a month, anothe^ foreman ralgTitbe 
appointed^ ^’ho Petitioner also appeared 
before,the Magistrat* .about the same 
tjme and prated that a fresh jury might 
be appointed. ’The Magistrate however 
refused to accoffe to th^ prayer and pro¬ 
ceeding,under sec. 141» Cr, P. 0., ftiade 
his flriginal order absolute with the fol¬ 
lowing rentlirks: , 

“Foreman-reports that two o4 the jurors 
have failed to attend and that he him¬ 
self is ^Olng away. I have seen the 
place and fiod that the pl^ce is a public 
patli and has been obstructed by the 
posts planted by the* 2nd party. As 
the jury have failed t,o return a verdict 
within the time fi-xed, I proefbd under 
sec. 141, Cr. P. C., and dgclare the order 
ifb.soluto. Issue order under sec. 140, 
Cr. P, Gf, on fhe 2nd party to remove 
the posts ^/y KJtli .\rirch 1908.’’ 

The Petitioner then moved Ihe High 
Court and olftained the present rule. * 

Budms Ahilya Churn Bose and Bir 

• • . • 

Bhus'm Dull Icff the Petitioner. . 

No one appeared for the Opposite 
Part^. 

* • • , 

.The JuDoMttNi' OF,THE Coi>ftT was as 

• • 

follows :— • , 

In this "case the Magistrate* appears 
to have pafjped art order,unde* sec. 133 
of the Criniinal Procedure Code against 
the Petitioner directing him to remove 
an obstruction from wliat is alleged to 
be a public path or road, to appear 
and show ijanse why the obstruction 
should not be removed. The Petitioner 
who appeared to show cause grayed for 
the appointment of a jury and a jury waa 
accordingly appointed. 
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It appears that on the day fixed for 
the meeting of the jurors, two of them 
failed to attend. • Afterwards the fore¬ 
man of the jury bed to leave home for 
about a month and he therefore, returned 

I 

the papers of tihe case to the Magistrate 
with a request that another foreman 
might be appointed In his place.' The 
Petitioner seems also to have r.ppeared 
at the same time and to have asked that 
•a fresh juvy might be appointed. The 
Magistrate proceeding' however, strictly 
under the provisions of ^ see. 1.1, Cr. 
P. C., refused any further adjournment 
and made his original order absolute. 
We think that In so doing the Mtgis- 
trate did not exercise a wise descretion. 


Inhere was on-the'parlT'of the Petitioner 
a denial th^i thb-roM was a pubHip rosfji 
and after whfit had occurred we tf^nk 
that the M&gisti'ate in ,bhe exoroise of 
his 'discretion shouiu have appointed a 
fresh jury in compl'ianccu^^ith the app^llca- 
tion of the ^etltiofier ho decide-whether in 
fact the tre^s eVb.; planted by the Peti¬ 
tioner p. liioh are said to have o'* used, the 
obstruction on the publio rft*cl In fact bad 
cpused such obstruction. * , 

We therefore make the rule absolute, 
set aside the order of tne 'Magistrate 
under sec llo, Cr. P. C,, and direct that 
the case He sent back to him in order that 
he raiy dispose of It according to law. 

B. C. • made ahsohite. 
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* (Eourt Jotkcs. 

To ♦ • 

The district MAGISTRM’E oi* , 

• , ^ . Bated Caleuiki, AiKjusl 190S. 

SiK, _ , , 

1. I am (lir<ictc(l to forward for your ii*fotuiatioii iind 

guidance, and.for coin^iAunication to’tjio Subordinate ^rimi. 
nal CourtH of your district * copies ol the rulcn 

which have been 4rani*d by thfs Court i^garding Jluktais' 
clerkij, • - * • • 

2. Tlie attewion jf tfle Couit has recently been drawn 

to the unsatiafn»tiVy cvidil^iu i< atfairs which has lesulted 
in certain instances from an* excessive njiinber ot persons 
attending tlie local ilouils, urnler the jii^test l4ia( tliey*arc 
MukhtarV cleik,-^ • It has i!fh<. been bi ought td .the notice of 
the Court that flie powers of ^istnct Magistrates in regard 
to the control of tins• nuisance are uot as clcaily delined as 
is desirable. Tlie Cmuit, jrust tha^ the tulcs now issued will 
he sullicicnUto meet the evil. . 

d I am to 1 p(|uest that you wilnie so*good as to state hi 
your next Annual KoptfI, tlfe iwvy in wlncli the lulcs b.ice 
worked during the pgjiod tl^e^ lia'^^e he^n in force in your 

district. , "t * • . 

I Tllive tlicjioiiout to be, 

• , ISin, 

I foilr n^sh ob^li?nt aer.anl, 
f A. P. Mi'ddima.n', 

• • * Registrar 

Rtd(3 regarding lfukldifi^'\ln 

" ’ '*'bp i Diatriet Magistrate af bead-quarter slations and 
such Courl at ou^ nla\ion.» as the Jfistiict •Magistiule may 
direct, shall maintaii^a/egister of .all clerks emiilored by the 
Mukhtars practising at llinse plats*, .'hoiving tlipit*namea, 
residences and the dale on ifhitli tltey i^ne legisteied ,is cleika 
of the Mukhtifr hy whom they aie nuw enip'oyed 

2. On or .before the date on wlncb lliese rule.s come into 

lorce, all Mhkiital's nrSetisiug in'the 86bordiniU.e Court.s 
shall file a stateriient^atlie names^nd addiesses of the clerks 
employed by Hiera and sliallu^eport any changes ns they occur. 
The ccrtiHcatea required by rulf i shall V furnished in t^gard 
to the persons avhuse names aie reported for* registration 
under this rule. * 

3. No Mukhtar shall employ more tlian one clerk at one 
and the same time,* without ^le express permission of the 
District Magistrate, or hucJi officer as the IXslrict Magistrate, 
shall authorise to grant such permission. 

4. A Mukhtar, desiring to euifrloy as a clerk any person 
not in his employ at the date these rules come into force shall 
state in bis application that such person is a 6t and proper 


liersou to be so employed, and that he will be employed bonS, 
fide, inJiis own Hervice» for (^le puriwacs of his legal business. 

5. These rylus will come into force on the first of Novem¬ 
ber JfiOS •-Calcutta Ga'.itt?, datfd Ind September BIOS. 


The fqllowing rule amending the Rules as to^he qualifica- 
tious, ai •liisaiinii, Ac,, of I’lc.idera jud Mukhtars in Courts 
subnnhimte to the High Court, having been frame*! by thg 
High Court oWucliciiture at Fort William in Bengal in the 
exsreis, ,if the iiawcr vested in it by sec 6 ot the Legal Prac¬ 
titioners'Act, .W Ill of 1879, i.s piublished for general infor¬ 
mation. 

By orde?' of the Ifigh Court, 

A. P. Mdddiman, 

. Registrar. 

HK.'II Coi HT, 

Ekiiisii Departmexi, 

Civil. 

The Cth August 7.90S. ** 

A’ll/r Na. ^ of 1908 

. Caudl clause (u) of Hide C a.s amended by Kule No. 1 of 
1008, Cliapter XI, [lage 2ti,l of* the High Court’s General 
Uules .iiid.Ciicul.iT (irdcr.s. Civil, and .sui.sfibde therefor the 

following , ’ » 

(d) .'<iieh ieet'iiea must Ic .dlemled eitlier at one of the col¬ 
leges affiliated in Law r’o the Calcutta University, or at such 

other ('Sillies as t«ie High floui t may prescribe , or in the case 
of e.indidates w*ho ,iro natives ot the A,ssaiu* Valley or of the 
Smiii.i V.dle^' and 'Hill districts divisiolls, or of the Garo 
Hills, and , who .lie restrieted to practising- within the 
Caro IIill districts or.(lie Commissionei.shipif of the Assam 
V.dley aii'i the. Surma Valley and.HiH districts, at one ot such 
colleges 01 at ll^e regul.y cotir.-c ot lectures delivered hy the 
Lecturer ill Liw specially .appointed by the Lieutenant-Gover- 
iior*of Ka-tptjji Bengal and Ass.im tor the puryo.se of delivering 
lectufes 1^ I’leadersliip cniididate.s and the attendance must 
be for a iierioclof not hflJ thtiii twy academical years; in the 
disc ot such •la.st*inciifioi*'d cam^idates after paasing the 
Fiitrancp Kxamiintion of tko rtiijVei.9ity of Caleujta, MaJras 
Bomti.ay, the Punjab m .Ml.dialiid, auyl in the casfi of all other 
eiiiididutes^ after j,as.Hing .any one of the other examiuations 
leferied to in cl.aqse f») of Rule S.-zCalcutta (hr.cltt dated 
.'nd S'i>t(i4bi>^Ri"S. 


SciK.XTlKlO HESBAUCU IN AnCIENT HiNDO LiW AS 
it) other^branclies of Ancient Hindu Literature baa 
no doubt been initiated by European scholarahip, 
but the result so far has not been altogether satis¬ 
factory. Tdie^ difficnlties in the way of a European 
scholar prosecuting such research are immense and 
it Is no wonder therefore that not a few of the 
erroneous notions ebnoerning Hindu liw which have 
gained currency with lawyers and judges and have 
been embedded in the law reports are traceable to 
the failure on t6e part of European soholam t<^ 
regard questions of Hindu Law from the stand 4)olnt 
of Hindu jurists and their attempt to interpret such 
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questions scoordlng to ,^heir preconceived nptlons. 
It is with great pleasure, therefore, that we note 
that the University of Calcutta has selected a Ufindu 
Scholar of the ability of Dr. Priya Nath Sen as the 
Tagore Professor of Law and has entrusted him 
with the task of elucidating the principles of Hindu 
Jurisprudence. ’ 

■So I’AB AS CAN BE JUnORD FROM* THE SYNOPSIS 
presented to the University, his Jecturcs promise 
to be a most Interesting lind highly instiiictlve 
contribution tO' the literature of comparative juris¬ 
prudence. We are completely In agreeraentv ftlth 
Dr. Sen when he says that one great difficulty 
which lies at the threshold of such investigation 
arises from the fact'that, the science of jurispru¬ 
dence as we know it has had its foundation in 
Koman law and that whatever may be the, .-ystcra 
of law which furnishes the materials, there is in¬ 
evitably the tendency to start with "certain pre¬ 
conceived ideas about and a prearranged scheme 
of classification for juristic^ conceptions borrowed 
from the Roman Law,” This tendency the learned 
Doctor very rightly deprecates and observes that 
in order to be proper'/ appreciated and understood, 
Hindu Law "must be studied from within wich such 
light as it itself affords and under such guidance as 
we may receive from a study of analytioal and 
comparative jurisprudence.” ♦ 

Dr. Sen dors Nor believe in the result of the 
so-called re searches of modern antiquar'ans in regard 
to Hindu chrondogy. The only safe course, be 
thinks, is to apply the cri'ical method of en'julry 
upon materials fnrnislied by the lawgivers with a 
view to discover the onward march of juridical 
ideas along the line of progressive evolution. And 
he says, "in pursuing this enqi^iry we shcnld avoid 
the error of extremes; on the one liand .ve should 
not rashly rush into conjectures which are not fully 
warranted by the evidence available to us, and on 
the other hand, we should not allow ourselves to 
be overawed by the phantoms of snperstit'on which 
may stand in our wa^, under various snb'de disguises, 
and endeavour to keep us fastened to the prejudices 
of the past.” 

Considerations op space forbid odr makino 
further quotations from the learned author’s very 
suggestive introductory lecture. We will only notice 
the distinction which he draws between the Hindu 
and the Austinian view of law and which ought to fur¬ 
nish the key to many of the peculiar phenomena of 
Hindu legal history. According to Austin, law in 
Its normal form consists of commands issuing from 
^the King and the duty of enfoVclng the same Is a 
eelf-impoied whilst according to the Hindu 
view,' the Inues from a source superior to the 


King and .the duty of 1 nforcing the Same Is regard¬ 
ed as a religious duty and the jnfliotion of punish¬ 
ment Itself is" c li’Mrma. “Dr, Sen also vigorous¬ 
ly edrabais. the'-notlop, as fallaclons as It Is wide¬ 
spread and based' as it^.on high European autho¬ 
rity, that '‘he .Tiain fuiction ,pi Oilental Empires 
W08 the gathering of taxes and levying of armies and 
that they seldom concerned tbem^’elves with the en¬ 
forcing of legal rules. . S& far as .Tndia Is concern¬ 
ed, nothing^ in hij opinion. Is further from truth. 
The mistake probably I'isee from the fact that there 
was very little need for legislation by the King 
except ion minor matters of Itoal or temporary Im¬ 
portance, the general body, of the law being con¬ 
tained in the sha^trao and their exposiHon being 
eUtrusted to leathed Br- hmlns. Dr. Sen does not 
pause to consider how far this bifurcation was con¬ 
ducive to the welfare ot the-comraunltj, but he 
says “it oeri,ainly kept, up the idea of the saoredness 
which the Hindu attached to their law as emanating 
from a higher wisdom and not "orfglnating in the 
rojai will." 

From the Introductory lecture and the synopsis 
we liave c''n.e to entertain very high hopes regarding 
the issue of the lea-'oed Doctor’s labonrs. We can¬ 
not better close this notice than by presenting to 
orr readers tlie concluding lines of tlie Introductory 
iectnre which, though bold, is yet f ill of promise. 

" I do not . . . mean to assert that the Hindu 
Ju'-isprudence rfas in all reapectc as perfect as one 
could desire, but I hope to be able to show that, 
In the main, it will not compare nmavourably with 
even the most developed system of apoient Juris¬ 
prudence, the Roman. The assertion may seem to 
be somewhat toO bold hut I do not see any intrinsic 
Improbability about it, and f hope that those who 
know anything about the oontributions of the Hindu 
mind in other departments of knowledge will not 
meet It with irrational scentioisni. As regards those 
who go into raptures it the bare mention of the 
twelve tables but shale their heads at the bare 
mention of the name of Mann, and talk about feeble, 
civilisation and 'crueU absurdities’ without feelin<», 
the absurdity of criticising asiihject which they had 
no opportunity to study I am content to leave them 
to their conviction ' and to the satisfaction which 
they derive from the same.” 


|lebi(tD0. 

Ii'sanity in India. Its Symptoms and Diagnosis 
with reference to the relation of Crimo and Insanity. 
Bt/ G. 1<\ IF. Emnt, M. D., Dtp. Pub. Health, 
Major, Indian Medical Service; Superintendent, Pun¬ 
jab Lunatic /tylum, 'Lahore,. Calcutta, Thacker, 
Spink and Go, 1908, 

The author of this work has turned to good 
account hie seven yeare’ experience as Superintendent 
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of the Punjab Avj^utn, and haAreoorded a^bUn tbe 
compass of 300 an^, odd |iag(f, a loass.of tuaxAlals 
which will be {ound to be of' thcr.>gte^est use to 
those whowlllbiaveodbasion to deal with thfi-subject 
of Insanity In loiila generafly.^or with tlie. dtegnosls 
of forms of Insanitf ^qpullar atJf this 'nountry. The 
author does nob discuss the pa*1jjiology of *he various* 
forms of the disease ahd contents himself w^th record¬ 
ing and classify lDg,the cases ftcoordln^ to their symp¬ 
toms as they presented themselves bSfore hjiij. The 
author is, howelier, careful to ne *0 ifhat. tha casps pf 
Insanity which find'their way Into (iovernmet\jb Asy¬ 
lums In Indfe are ordinarily, too danpterous’* and 
troublesome to be feft in cffafgeof their relatives or to « 
be allowe’d ta,BO about, fr^ly. *,A complete account,« 
therefore, of a|l forms of lusinlty prSvailing In India* 
Is not tp ba looked for in this *ork. So far as this 
work goes, however, the ’anttior has dealt with the 
subject In a thorough and'cdhscientlouS manner. 
Some idea of ihe li^bour invoiived may be fprmsd from 
the fact that the subfeot has been divided intd 47 
chapters. Chapter XXXI.Y and, onwprd are "of 
special Jiiterest and constitute torf)ur mind the* most 
valuable poVtiorj of tffe worje, as embsdying the 
author’s persOnol observations of,!uiiatics»u«der Jjis 
charge. Thes4) deal •with crimes »anv)ngst insanes 
and :hey itioludw Hpmicide^* Suicide,»Theft, Arson 
and SexuJ'l Crimea At the end ^(* each chapter is* 
appended a burlga,arji of,the cases vtlth the obser¬ 
vations made Aom time tij’time by the Asylum 
authorities, and in this way over 250 ’oases,re* 
corded, T'*'®y plffawnt reading 6ut*they bear 

out the concluslod which has hpen forcing Itself on 
the thoughtful that fcrimlnality, gqes ,wlth defective 
mental constitution, anfl’ Is more' akin to Insanity 
than it is ordinarily believed to ^e;’’that in fact, 
the majority of persoiib committing crimes are pre¬ 
disposed to do BO by- the ber.edity of,physioal (and 
along with it menial^ configu«\tion’or thOiBff 0 Ct>upon 
it of training antjf entironment,; anS that on that 
account they are less bkmeVchrthf .thah ‘is usaally 
supposed. . * , •» ‘ , 

In an appendix is gjven an aoijuunt of " a race 
of ijdiots found In the Punjab, Sohimonly known as 
‘ Shah Uauia’s mjc,e.’ ,* , 

The book seems to*us to be the first of Its Kind 
by an Anglo-Indian .authos and ,w'e may safely' say 
that Its intrinsic merits as aUookof reference will 
secure for it the appreciation of all who may consult 
It professionally' In dgaling with, criminal liinalios In 
this country, b| they’doctors or lawyers. 

The Law op Arbitration’ in India with Appendices 
of Statutes. By Durgi Charan Bmtrjtt, Advocate, 
High Court, N.-W: P., AUahabad. H. Liddel, 
Printer. 1908. 

This book, even if lb had not been aa well-written 
as we find It to be, would have been welcomed by the 
profeeslon as the first work In India In which a 


eystepipblo endkvour has been made to discuss the 
•subject of arbitration in all Its hearings with reTfer- 
ence to* Indian Statutes and Indian ease-law. It 
Is divided into 14 chapters the first twoof which are 
deveted to a short historical review of the growth 
of the law of arbitrallon to Its latest developments 
■ in this country. * , 

In the apfendjx are collected the relevant sections 
of ’the new and^ the old Qlvll Procedure Codes, thei, 
texts of the Indian and the English Arbitration 
Acts amj the relsvTinti provisions of the Companies 
Act and the N -W. P., and Oudh ap^ the Punjab 
Land ^evSnue Acta. Nor Is the Index of oases 
to be overlooked bocau8e.it appears at the end of 
the book arfd after the subject Jndex. As we have 
already n’oted .the pthor does,not merely record 
and classify the rulings but discusses them, offering 
to the rovlevfbr a refreshing change from the usual 
run of law* books in this country which seldom rise 
above the level of case-noted editions of Indian 
Statute law. ’ 


BtJTTERWORTIl’.S TeN /eaRs’ DiGEST OP REPORTED 
Cases. 1898-1907. Voh. I—IV. London Butter- 
wouh ({• Co, 11 (S: 12, Bell Yard, A'mple Bar. Law 
Publishers. 1908. 

task of a digest maker to-day la not by any 
means -an easy or a pleasant one. To make a good 
digest requires a good lawyer. .A single c^se is often 
the meeting point of the most opposite principles of 
law Inextricably mixed*, together, It may again 
take its pecullai’ colour from the peculiar facts of 
the case which may,mark it out from,other cases of 
Its class fnr special treatment. The selection of the 
main h’eadlngs'and cross-references Is in’most oases 
a matter fo-i moat*anxious consideration. And para¬ 
doxical as i,t ma;* appea'r to the stranger, the strictly 
logical arranijement of subjects is not always the 
best suited, for a digest, though of course logical 
considerations r.sust pr^doihinat.s In the disposition 
of titles as a ‘whole. F6r instance it may not b(\ 
permissible to a digest-maker to give under thb head¬ 
ing ‘‘Cabinet Minister” the suggestive cross-refer¬ 
ence “ See burglary,”'or unc(er “Clergyman,” “See 
Bigamy.” Though we are not sure that some digest- 
makers do not go this length, there are others 
who try to dispense with cross-references to an extent 
tha*; makes their digest ’of little value to the busy 
practitioners, 

.Judged by such practical tests as experience 
suggests, we Jind the arrangement of titles and 
cross-references in the work under review follow the 
golden mean In this respect and 4hali it la as 
solentilio as’ the nature of the subject admits. 
A tendency noticeable In older digests to multiply 
the number of Independent headings made It at 
times difficult to find out the oases wanted without 
seaTohing unsuccessfully under several titles. This 
may be obviated by the selection of more oomprehea- 
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slve titlea embracing iri^in It a number of oprlieiated 145, or 909 .195, or 537 for ^natanoe baa been 


sub-titles. This has been sought to be done Ifa the 
present digest and in this respect the oompifer^ have 
found a reliable model in the arrangement followed 
in Lord HaUbury’s " Laws, of England,’’ But ,the 
digest maker who has to deal with" oases and not 
' with legal principles in the' abstract, cannot help 
' specialising and the main titles selected li; tbe digest 
are necessarily more numerous than in the " Laws 
of Eogland.” ' ' 

Certain headings, such fqr instance, as" Estoppel,” 

■ " Evidence,” “ Mista'ke ” of “ fraud ” forcibly illus¬ 
trate the peculiar difficu'Ities of the compiler of 
a digest as compared wl(h the compiler or a code 
of laws. In dealing with such abstract'and elusive 
titles he has to be content as a rule with giving 
^ cross-references to other more particular titles, there 
being very few cases dealing with absia-act principles 
of law, and each case taking its pedullar colbur’and 
Importance from the special facts of the case. 

We have nothing but praise for the work as a 
whole and as worked out in its details. There is an 
interesting group of cases under the heading “ De¬ 
pendencies, Colonies and India,” The Indian cases 
are all taken from the Times Law Reports. Refer¬ 
ences to the Law Reports, Indian Appeals Series, 
should have been given as well. Lawyers in 
India seldom refer to the Times Law Reports as i^he 
Indian cases decided by the Judicial ComriSittee ate 
more fully reported in the Law Reports Series which 
are also much more readily accessible in,India. 

The last volumogives listfl of cases digested, over¬ 
ruled or considered and a list of 'wprds, terms and 
phrases which have been judicially interpreted. The 
references to cases cited also appear.i^ th'e body of 
the digest Under each case noted. Wd note furthef 
that in the list ‘of cases, the dates of Rie decisions 
digested or cited are also given, whicl\ is a very 
useful innovation. Lawyers in India ^'yill find this 
digest very useful in their search lor Eugliiib case- 
law on any legal quustioii. , ' , 


SuHotJt’s Code, of Criminal Procedure. Sixth 
edition. <V. Swminfidh<in, M. A., L. L. S. and 
B. Sc., Ph. D., Bai‘iister;M-liiw, Pnntid by Adison A: 
Co., Madras, for the Deccan Book Agency, Poona 
City. ms. 

Mr. Sohoni’s editions of the Criminal' Procedure 
Code, owin^ to their intrinsic merit, were greatly 
prized by the profession. It was therefore a matter 
for great regret to those who were familiar with this 
work when owing to tlie death of the l^hrned author, 
new editions of ^he work ceased appearing. To 
them and to all who have to practise before Criminal 
Courts, the present edition of this well known work 
will be very welcome. The work has undergone 
careful revision in the hands‘of the present editor 
and is thoroug^^ up-to-date. The voluminous ac¬ 
cumulation of case-law under such sections as sec. 


analytidd and arranged' in a manner, which deserves 
the greatest'iiredlk 'i'he Ivork Is, in fact, a marvel 
of 'iudqhtry av^d analysis. . Thp anVlysl^^ of notes 
under fiec. 195 for Inst'ance shoves as many as 34 
beadingsl ' Tbf» ofriesi p.nder, eabl^ eheading are fur- 
, ,tber grouped under sub headings selected with refer¬ 
ence rather, to the n at lire of the subjeot-matter than 
to the wofds and* phrajies, used in the sections. In an 
appendii are* collected allied statutes such as the 
Extradition Act,^ JlVi^lpping Act, Reformatory Schools 
Act, Coroners Act, Prisoners Act, Daths Act. There 
is, moreover, an elaborate jubjept index of nearly 
^100 pages. In the li 8 tl,of Oi-ses the cases are arranged 
,not alphabetically,aocordlFg to their names'but ac- 
■cordihg to the' volumes aiiSl pages fn Reports iu 
which they appear. 'The book is a* bulky one and 
covers over 1,600 pages Nevertheless it, is pleasing 
to the eyj and ea^y .to handle by reason of its ex¬ 
cellent printing and get up which reflect credit on 
the printers and publishers. • ' 

' jlotM. of (E-aotf. 

CALCUTTA Hlda COURT, 

i ^ 

Recent decisions not yet reported, 

I } 

I “ 

^ (The lmr,ortant cases to be fully r^porteAhereafter. 

f f 

Criminal Rwisional Jdrisdiction.' Before Brett 
and Rtves, JJ. Criminal Reviuion No. 809 of 
1908. SriARAFAT, 2,'id Party,* Petitioner v. 
HIUA DHAj'i Ojlposite Party. ?5:h August 
1908. . , 

Criminal l^rocedure 'Code, sec. 1^—Order passed 
uiiihout takind any'evidence—Demand of the case by 
the High &, 

^ 1 ' 

This was a rule to rfet aside an order of the Magis¬ 
trate under sec. 1 i!), Cr. P. 0;, on the ground that 
the order passetl'was withoutc jurisdiotioii as it was 
made without taking'auy evidence. 

Tbejr Lordships observed';—'’' 

"jtVe think that the rule’rrfust he made absolute 
and the order of; the Sub divisional Magistrate passed 
under sec. 145, C/.^PrC., set aside on the ground that 
he had no jurisdietjon to pjiss t^at -order without 
taking'any evidence<at all. 

" We therefore direct .that *che osise be sent back 
to that Court with directions to the Magistrate to 
proceed" wltl\ the case from the stage which it had 
reached when the order was passed and to dispose 
of It according to law.” 

Babu Bajendra Chandra Guha for the Petitioner. 
Bahu Narttk Chandra Sen for the Opposite Party, 
B.C, 
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.‘PRIVY COUNCIL. 
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[Appeal from fHB C^iep Coort'Y>i* 
, • tIk Pdn,ta». J . 

*tiO^*D ROBKBTSONl 
Lord <\iktN90N. > 

Lord Collins. 

• 

Sib Andrew Sooqlc^ 

Sir Arthur Wilson. 

* 1908. * • 

1^, Jujy. • 


Atar ^noh and^ 

others, ‘ 

• • 

Xha kar’Spnqh. 


1899, passed by the District JTudge of 
.Atnrlfs&r ^Mr. Harris) who bad dismissed 
Piaintiffai suit but ^had ordered each 

party to pay Its own coats. * 

» ^ • 

The suit .was brought to have It de- 

• dared thajj at a certain deed of sale, dated 
the, 7th May 1894, excuted by the Plain- 
tiffs’ father Dyal* Singh (the 8th De¬ 
fendant ,on the record) ^as an Invalid 
deed and graying that H the deed w^s 

Hindu Law— ^Ifsband’s estate in possession • partially Invajld they should 

of.^idow—Salel!ij revmihner—Suit hj he allowed^on'payment of such stuns out 

tony to^set aside s9,19 of glands as ancestral — of the conslderationtnonoy as ware paid 

fjnus of j»'oof-rComjectures and proof. for legal necessity to take possession of 

Where the Plairflifi, who were Hindus, ^'ho properflos. 
tilid tc* set aside a deed of sale fxecjsted The sale related to certain landed {fro- 
hy theif deceased father on the allegathn^ perty consisting of land and a house situ 
that ihl lands sold we%e ancestral and that ate In the village of Tungfala and houses 

the sale was not necessary atiri^was for a In the city of Amritsar but the Amritsar 

Jic^tfous^vonsideration^^nd in fiaud*of 

the rigi^ts of the Plaintiffs' father as next 

» * * • 

htir reversioner an the death o f the 

widoyivf deceamd, owner' 


were nob the subjects of this 


Held—rAa< the onus was 8n the» Plain* 

self- 
of the de- 


wsfe* not 


• tiffs tb'jhow tliafthe lands 

.acQuired lands in *tht hands 

• • * • • . • 

ceased, ownei*. * • 

There w^s ^lidence to show that the 
deceased owner aeguireji swie lands hy 
purchase §nd there*was a j^robUbilify* that 
other Ihnds cajne £3 j^tm as ancestral,, but 
Pfahtiif^s,failed < 0 * prove whieft, portion 
was self-acquired a^dfvhiafirancesttal, 

^ Held— lVi\tji solemn deed escecuted by 
the Plaintiffs’ father ^ could not‘be,*set 
aside upon mere'c<Jnje^urei, and the Plain¬ 
tiff^ sm’f must fail, • ' • 

• • • 

Appeal h.x five out of eight Defendants 
ftotfl a decree 'of the Chief Court 0 ^ 
the Punjab (Anderson and Robertson, 
JJ.), dated the 25ih May 1903 which re¬ 
versed a‘decree, dated .the 30th 
• • • 


houses 

appeal. • 

it appears that one Sirdai' Dhanna 
Singh was th% original owner of‘the pro- . 
perty in dispute and \glien he died his 
widows succeeded • to the* usual widow’s 
interest for life In his properly. One. of 
these willows,•llajliid Koer, on the 13ih , 
October 1891, n^^do a gift ot the pro¬ 
perties 111 ,8nit .to one»Ourdib Singh,'the 
son of*her di^iAghter Khem Koer. ’I'here-* 
upon the saitl Dyal Singh who \ja8 the 
ne.'it*rever8louer‘to t)hannE Singh’s estate 
on the death of Rajind Koer Emd, who 
had no money and was unable to take 
any action to Sstablish his rfghts in con¬ 
nection with the above and other alien¬ 
ations of phanna Slngh’^ estate made 
by the widows, after various efforts,* 
ending in failure, to obtain funds by 
sharing the property with the lender, 

on the 27 th October 1891, gutered 

• 

into an ageeement with the Appellants, 
Man Singh, Kharak Singh and Harnam 

132 
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Singh, by which he agreed to give' them 
Y*Yth share of each and every'alienated 
property for cancellation of the alien¬ 
ations of which a decree might be passed 
by the Courts eoucerned, in lieu of the 
expenses which would be incurred by the 
said persons in CouriS, the help which 
they might g ve apd the labouif and the 
t^me which they might expend in the 
prQseoution of^ the case relating to the 

said alienation. 

« 

The -expenses ta^ be paid were not to 
Include pleaders’ fees, as to which Dyal 
Singh on the same Gate entered Into a 
separate agreement with the Appellant, 
Atar Singh, by which he contracted to 
give Atar Singh a share in each pro¬ 
perty recovered by the exertions of the 
pleaded', in lieu of any payment for his 
services. 

In pursuance of the eald agreements, 

a suit was at once brought ^gainst (Jnrdit 

Singh, and on the ^Gtli April 189.3 a 

final decree was niade by tlio Chief Court. 

> 

of llie Punjab declaring that the deed of 
gift, dated the In h 0jUher.>1891, was 
inoperative after tlie de'atli of’ Eijliid 
Ko-'r. 

Tlie said lady died on the 27th April 
1894, and on the 7th May 1894 Dyal 
Singh executed a deed of sale conveying 
a ^^th share In the properties in suit, to 
the Appellants and certain other mem 
bers of tlie’r family. 

The present suit was instituted on the 
16th October 1897 by the mother acting 
• aq guardian for and on behalf of the two 
sons (both minora) of the said Dyal 
Singh. One of the .said minors died 
pendente Hie and the other Thakar Singh 
was DOW the sole RespondenJ;. 

Five IssueB were fixed by the District 


JudgiS of which only two are now 
material •—. * '■ 

(^1) Whs tht property, in dispute "'thd 
ancestral property Defendttufcf-No. 8 
^nd of Plaintiffs ?. / 

(fl) If iit was^ was,the alleDalion for 
full ootisidercition and legal necessity, and 
are the Plaint,ifTs ibounJ by the agree¬ 
ment ,of the 2'ith Oote’oer 1891, and is 
the same for the benefits of Defendant 
No-. 8 and of Pleintiffs ? ’ 

'■ * " • r ^ 

The District Jud.ge after giving ^ his¬ 
tory of the village decided kbe first Issue 
as follows ;— ' 

“.The ix'escnt tenure of the vdlage is 
bLayachara. The whole of the village of 
Tiingbala belonged *o Tung Jats, the des- 
cendants of Dulml, an'’ at the first cettle- 
rfic-nt of 1852 tl^j-only propwletors yjere 
the widows and collaterals of Sarda' 
Dhanna Singh aud such other piy-sons 
as had purchased land from the vldows. 
The wliole village, tlierefore, nractlcally 
in Sirdar- Dhanna Singlrs time, mu8t„ 
h.avo belonged solely'Vo him, with the ex 
cpf.tion of ]2o gh'jmaos bploriging fo 'hi's 
collaterals. 1 iiave no doubt that Sardar 
Dhanna SIngli nuvst h,jve I»ad some land 
de=iconding td hirr from Qhaur Singh, (?> 
the common ancestor of Dyal Singh and 
of Sardar Dhantia-Sh'gfi, but there is no 
means of ascer'.alning how much this 
was exactly. D','however,"Dyal Singh’s 
30 ghumftos represents tiio correct an¬ 
cestral share, thop Sardar Dhinna Singh's 
must have bet.-i the same. This ,Iand 
could rightIv be termed ancestral, so far 
as Thakar Singh, Plaintiff, i^ concerned. 

“ Again, on the principle of the Punjab 
liecot d ,No. SI of 1894, land that Sardar 
Dhanna Singh got of his collaterals, who 
were absentees, woi'ld b,e governed by 
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• »• • • • 

the ,8ame^ rules as-arCwatBil <l^od, /ind 
’*m therefore, be'olaas^ ais* anoeslral, 
It E(lugt*4}8, hel(Jt*iha4),tb>» lan*ij* that the 
Sardar got of his ‘foUaterals,* who we*e* 
absentees, was aacestrs^ ; but unfertu* 
nately^here are no rejcorcte to shcfw what 
wie '.the quantity ol ljnd„or vjheje 
that land is, and so this course of reason¬ 
ing, thaugh ooareet,*leads to no pnaotical ^ 
^sult as to decidingdionr much land is to < 
be hefd as anceetAl. 

. **A very* diffitult task was laid on 
Plaintifi to perfofm,* viz., to prove posi- 
tl^fely tiiakthe latid in suit wafi anftesiral. 
The Plaintiff had conjectures to heip, 
hinr, as! have alreadjkdescsibed, anS very 
reasonable *conject«res, too—but after 
all,, only.tenjectures—^vjheroas aljsolute 
certainly ^as demanded, ^be nature 
•of th| Sardar^s rightsJif the village was • 
deoidgdiy ^ect^iar^* ptmcf facie, they 
wer» acquired rights, that‘is, bjr^geif-i 
^acq'uisiUon ; fot ail individual*fights were 
lost by the.oonfi3cati8n by the Sikh Kaj, 
and* had It rfat bo^n for tiie Sardar, the 
lands then taken would ^ave btiil formed 
part of Kal^ Shiklargaii], as the other 
l^nds of other vfilage^* thSu,Jnclutled. 
Under ^hesti circumstances I have come 
to thg conchisfbu tlia| Phiihtifif has failed 
to'establlsli affirmative!/^ that Che land 
In^sult is ancestral. * !l^lftive come to this 
concluaien t&e Blore readily, as the Sardar 

had 1,197 ghumaos of leud, and all the 

• • • 

land .has h^en sold ^by.Bis widows, so 
that wha^ the^Sardar g^t Irpiy the com¬ 
mon ances^tKik Ghaur* Singh, and from 
his dbllaterals, tha^ well be regarded as ^ 
Included In that spld by the wjdowsj and 
that the land .now in dispute is self-ac¬ 
quired. It*lg laid, •with.sot^e show of 
reason, that the original land of the old 
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village •of Tung is* that included in 
Chhambwala well where all the Tung 
Jats have psoprietary rights, so it might 
• reasonably be supposed tba.t the Sardar’s 
ancestral laffds ftore also in the lands of 
this well, and, if io, no parf of the lands 
of this ^eil is in dfSpyte.”) 

In the Court of Appeal, the above 
finding *01 the District Judge was,re¬ 
versed by th^ Chief Court (Anderson and 
Robertson* JJ).. . • 

That Court held that as regards the 
lauds* in* tfuib which originally and still 
belonged to Tungbala the Defendapts 
had failed to show that the plots, if any, 
were acquired by purchase, that the pro¬ 
perty was ancestral and could only be 
charged with suras found to bo»*taken 
for legal necessity. It was further held 
that*lho total sum to be so charged was 
Rs. 3,180. . 

Mr. DtGiuythtr for the Appellants 
after commenting on the lUter absenve of 
maps, plans, etc.,* urged that the property • 
was not ancestral. He urged that as in 
other parts of India the property des- 
cended from allotments pas not regarded 
as ancestral* further that the two agree- 

ments of *27th October 1891 were bind* 

® * 

Ing on Dyal Sia^ «nd as^hakar'Slngh 
was born after these agthemeats the 
Appellants’ dqed of sale was not affected 
by his subsequont'blrlh and ip an/case 
the amount allowed for legal necessity 
was far too low and the Chief Court 
ought to have allowed a’ larger sum , 
if It was held that the property was 
ancestral. • . 

No one appeared for the Respondent. 

Their Lordships at the conclusion df 
the learned counsels address said they 
would deliver judgment on another date. 
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Their Lordships’ Judgment ww^s dell- 
vfered by— 

Lord Collins. —This is an appeal 
from a decree of t'ne Chief Court of the, 
Punjab varying a decree of the, District 
Judge of Amritsar. The suit was brought 
by Thakar yini’h and > his brother, Kehr 
SJngh, minors^^ by their mother acting as 
next friend, to set aside a deed» 'of sale 
made on the 7th May 1S94 by their' 
father J)yal Singh to the Appellants and 
certain other persons as ^ purchasers, on 
the ground that the“ lauds, .the subject- 
matter of the sale, were, n the view of 
the Hindu law, ancestral, and that the 
sale was not,,necessary, and was fora 
fictitious consideration and in fraud of 
the rights of the Plaintiffs’ father Dyal 
iSiugh, as next heir and reversioner on 
the death of the widow of Db,anna 
yingh, the deceased owner.^ Kehr Singh 
died while the suir was pending. The 
only .question ifi dispute on this appeal 
is whether the lands,, were ancestral. 
The District Judge ' has |)eld, that they 
were not, the Cbiof Court hafa reversed 
his decision and held that they wore. ' 

It is not disputed that-the onus on 
this issue Is on the PlainfiVTs', nnd it is 
becaune In the opijiitn of the Ijistrict 
Judge they .‘‘ailed to discharge this onus 
that the suit was dismissed. 

I 

It Is through th6ir • father, as heir of 
the above named Dhanna Singh, that the 
Plaintiffs claimed, and unless the lands 
came to Dhanna Singh by descent from 
a lineal male ancestor In the male line, 
through whom the Plain-tiffs also in like 
manner claimed, they are not deemed 
ancestral In Hindu law. ^ Therefore, if 
the Plaintiffs cannot show that they were 
not self-acquired lands in the hands of 
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Dhanna ,Sir.gl,, the suit fails. Now, as 
the . District Judge--pointB out-, thele it 
really be evldence,.that' the lanf^s id quea- 
. tjon camec to Dhanna Singh by descent 
at ,^11. T^ere is evidence that be ac¬ 
quired ^somo.,lands in the distrlot-by pur¬ 
chase irdm the owqers, ^and there i» a 
probability that he acquired others by 
the ubandi-nment of. ojjh^r persqus wno 
may have been collateral, and, In that 
way, may have become possessed of lands 
which, by the custonj^ of the Punjab, 
would bp regarded as - ancestral. But 
there is no evidence whatever defining 
the' boundaries of these portfons of land 
' respertlvelj'. If deed, the learned Judges 
of the Chief Court themselves say ; ‘‘ It 

If imposoible to^differentiate between-the 
portions which uxme from relatives and 
co-sharers and,the portions' whjch may 
have, in Eoine instances, been ourcf-ised.” 

, :i * * (■ 

But it is by reason ot» this impossibility 

ii ^ 

that ibe Plaintiffs failed to prove their 
case. The learned District Judge alsd 
points out ,tbat, .since the' death ,Oi 
Dhanna Singh, large portions.of the land 

held by him have ,beLi;> rold by bis 

0 0 

widow, and, it. is quite possible that all 
tbe'anceaCral land, i-f' be had, any, w^s 
embraced Jn thest. sHes,^ and ’i.hat the 
sale of the lands liL question^ embraced 
exclusively ’jclf-acqqlred Jands. Their 
Lordships agree that, wheq the onus 
a^ it does In this case, on ,tb,e Plaintiffs 
in" seeking to &q,t aside on snob grounds 
a solemn deed .exsquted by tllieir father, 
conjpoture^ cAnnet be accepted as •% subs¬ 
titute for proof. With ' ihe greatest 
' respect to tbe*^ J udgfia of the Chief Court 
their Lordships venture to tbfnk that 
they have hardly given suffioient weight 
to this c6DBideratioQ. Th'elr Lordships 
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agr^e '^ith dbncl^sloa and reasoning* 

crf*the Jearqed District*^/ild^S,*^ and will 
Duably advise*^ His Ma/esty .that .the 
appelkl be'allow^'and thb decree of the 
Chief Court set* aiJide wltli^ costs., (T&d 
Resppndent must, pay’the cists of this 
•appeal, except so •far 'as they jnay have 
been increased b/*the^ 'delay* which* has 
> taken place in the prose^utidn^ of the 
appeal. * ’ » 

SoHcitdre : Mefsrs *, Watkins <6 Lt^- 
priere for the Appellants, 

J. H. IV* A. ■ Appeal allowed. 


PRIVY counc;l. . 

. [Appeal prom Aoa’rR''ALU [ 
.Thb Lord *\ 


•Chancellor. 

* 


*Lobd^A§hbourne. .j 

Lo^D iftACNAGHTEN. * 
I^BD ROBERTSdN. • 
AlKlgaON.* 
JjObd. Collins* 

* 19 «^ 


Macintosh and 
anotb^rf Plai^tiifs, 
• Appellants, 

V. 

J)uN and others, 
'Defendants, 

■■ ® J 

•l).e|pt)rfdent8. 


^3, June. • ; 

’ • Libel—^tHcilega—Trade protective society 
—Infotmation as to gositipn of business vicii, 
supplied to,subsp'ibers for consideration — Vo¬ 
lunteering of iitfiji’mli^ion— Welfare of society 
not sej^ved by smi^ bustiiess—^nericsm author¬ 
ities, value of.* .» 

• • * I • • . ' * * 

• Defendants carried on the business 
of a trade pro^ectivetoosiety, their business 
consistii^ in obtaining information with 
rejermct. 'to the commercial standing and 
position oj£ persopt in the Stati of New 

* South Wales at^ •elsewhere and in com- 
•mUtnicatling such information confidentially 

, to svibieribers to the agency in response to 

specific and eonfidenttal enquiry on^their 

• > 

part, ' • 

H^ld—TAa* the Defendants are really 
to be ttgdrded as volunteers in supplying 
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tAe information which they profess to have 
at ihSir disposal, fmd their motive tn 

carrying on the business is self-interest. 

* * 

That Having regard to the methods 
which vtill^he naturallyadopled in carry¬ 
ing bn such a business it is not for 

4 * 

the welfare of society that the protection 
which'* the law "thmws )aiound communi¬ 
cations made in legitinuile self-defence or 
from a bona 6de sens/ of duty, should 
be extended, to communications made fcom 
motives of "self irtterest by persons who 

trade for pt^fit in the characters of other 

* • . • 

people. 

In cases which are near tlx line ahd in 

cases which may give rise to a difference 

<$ 

of opinion, the circumstance that informa¬ 
tion is volunteered is an important element 
for consideration. 

« Held', in an action for libel brought 
against the Defendants by a firm in res¬ 
pect of whom the Defendants had made 
communications to cf subscrtbet;, that the 
same ivei e ngt hiade on a privileged occa¬ 
sion. , . • * 

• . * I 

American authorities not followed. ' 

I • . • . 

ToOGOOD ^V. SPyjIlNG (1), PEiBSE V, 
Peabsb ('4J relied on. 

This was fjn appeal •from a judgment of 
the High Court of Australia, dated the 
7th of May 1906, whereby *a «judgmeu&* 
which tile Appellants had obtained against 
the Respondents for £80Cf as damages for 
libel was set aside. The only question 
before»their Lordships In the Privy 
Council was whether the libels complain¬ 
ed of were privileged communication 
or not. • 

The Appellants carry on* business In 

Vl) 1 C. M. and R. 181 at p. 19311*834). 
(4) 1 De a. and S. 13 at p. 28 (1846). 
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partnership as ironmongers im(ier the 
style of John Mackintosh and Sobs at 
SyJhey, New South Wales. 

The llespondents carry on business 
in partnership under the style, of the 
Mercantile Agency, 11, G. Dun & Cd. 

The llespondents’ agbucy was Brst 

started in . 1841 ( since Svhich date the 

llespondents ,and.their predece8{iors have 

carried on and extended the said* bust- 
» < 

ness and at the present time the said 
agency hac branches in the Unitei^ King¬ 
dom, the Colonies and tbrcughout the 
Empires, and States of Europe, the 
United States of America and in almost 
all parts of the world and in particular 
a branch of such agency exists and la 
carried on at No. 51, York Street, Sydney, 
New Soufrh Wales, which branch is called 
the Sydney office. 

The business of the Respondents consists 
in obtaining .information with reference to 
the commercial statiding and position of 
persons carrying oil business in the places 
where the Respondents’ agency is carried 
on and in communicating such InWma- 
tidn confidentially to thejr suhsorlbers 
for business purposes in respqnse to 
specific and confidential inquky and Ve- 
quest made by. the subscriber,* as and 
when the ‘subscriber has 'occasion to 

a 

.require InfoiAnatlon. 

The oirqumstances leading ^up* to and 
attending the pliblloation of the' alleged 
libel are shortly these:— 

In the month .of October 1903 an 
old *and well-established firm in Sydney 
known as Dean k Sons suddenly failed 
and this firm called a m'eethig of its 
creditors about the middle of such month. 

a 

This failure came as a shock* to the 
mercantile community in Sydney, and 


' gave rise to ■ g^entral ‘ unhaslne^; .and 
rumours b^eot'in^ the qtanding of severaf 
business. hguies' Inolu^bg the .Appel- 

lants, arosb at' this time and'as a oon- 
, , • * 
sequence a great deal of finanoial* investi¬ 
gation was* made' by mercantile houses 
as to persons with ^hom they did busli 
ness, and kmob^sj; other business, firms 
concerijing w’loso standing inquiry -was' 
U'ade by mercantile hbusta was the Ap¬ 
pellants’ firm. , * ' ' ' ' 

t « 4 

A firm of Holds worth Maepherson & 
Co., who had carried on . b'uilness as 
ironmongers in Sydney and had done^ 
business with* the Appellants’ Srm^ for 
ma,ny years we;'e at .(he time In ‘question 
and had been since 1*902 subscribers to 
the Respoiid^nts’ agency. ‘ • 

On or about the if.-d of Deoem6ft/l903' 
the said firm of'Hold,swof(h Maophersoa 
li: ‘Co. made Inquiry’ iu writing.,of ttw 
Respondents’ ^eney at' .their Sydney 
offite concerning* tbe Appellants. >' 

In response' .to such wrftten request 

(k 

by the said firm of Hold.8worth Mslcpher-. 
sou (k Co., the reports in' ques^loo res- 
pfotlvoly, dated the 13th oif November 

1903 and the JlOth/of ppcember 1903, 

• « 

were issued by.> one Greem on behplf of 
the llespondepts at the ^Respondstfts’ 
Sydney office and sent (a confideyoe tO' 
the said firm of Hoj^swor^b Maopherson 

& Co. 

The statements complained of wore as 
follows 

“ Whilst John MaoTtitosh Senior (mean* 
Ing the .^sthor 6f the'^Appellaiitp) (wh6 
is regarded as a wealthy man and who« 
in the past serveef the Oity of Sydney 
well both as AKierman and M. P.) WM 
connected with the firm^ (meanfnpl the 
Appellants’ firm) they (meaning Ibe Ap- 
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pellants’ fathejr and the Appellant) were, 
a1j|irays In gfiod •o.re^l^, ♦Kut, when the 
^eflent'oonBt^tutbn (meaning 'the J'etire- 
mejt oi the Af^^lapte’’fathes 'from the 
AppellanVa’ Brnl) became Jcnown It .Ifj 
thought their (meaning the'AppeVante’) 
oredft will be AaterlaHf effeioted, the 
•re^eona given, bej^g ^he^ re{)brted extra- 
.vagaot taetea.and hablte of tb^ manag- 
‘ing ’.partftp?, (meaning tfte A^ellanb 
James Macliifosh*) and the lack of pe{- 
"^nal BupervlBi<¥i ’• •* • Their (mean- 

Ing* the AppgllantB’) stock, although 
fairly hea*vy h \arl#d and old and to a 
.great extent second-hand ^and^ in some 
quarTers it is considered that if sbbjeot- 
gd to a forced realisation .it wpuld eot 
bring in* more 

^Report, dated l*3th November J903|. 

J^aln 

“ft is reported thtit^they (meaning t^e 
considerable overdraft 
at Bai;k* in sotne quarters reputed up¬ 
wards o*f £40,000 to £r>0>0J)Q ‘but they 
(meaning the Appellants) f.avo been very 
foBg winded, in thejp jraymenta and a 
'certain'amount of iwieasjness has been 
felt in c(flni«ctio« with the account. . . 
The sons (meitiring Hhe^^Appeliants) do 
not.afipear. tp'tpossess mlioh If any 
tangibla raspofis^lliiy, and*the concern 
(meaaifig the App^ll^mts’ bysiness) has 
heretofore* been- c/^ftbd on the believ¬ 
ed gntiro' sesponsibjily of» the father 
(raeaniflg-the aforesaid John Macvitoah 
Senior). ThfiyCn^oanipg the Appellants) 
have a large stock.bb*t as mentioned In 
prevlouBwrjsports saijle is v'ery 'badly kept 
and would, siiffer a considerable dep^rc- 
elation at forCed realization.)’ . .' . 

••Probably llk'e others the^ (meaning the 
Appellants) havp felt the effects of the 


locg’cdntinued drought and the present 
depcpeslon in trade, are presumably 
solvent, yet prudent dispensers of ctedlt 
are advise^ to have a efear understanding 
with the firm (meat/!n^ the Appellants’ 
said firm) as. to their exact position.” 
(Report, dated 10th December 1903). 

Th^ High Court pi A)i8tralia as stated 
above decided against the Appellants 

and'sft aside the verdict for £800 which 

0 

the Appellants had obtained as damages 
against ^Respondents for libel. . 

Mr. Dicktns, K. C., and Mr. /. A. 
Simon ior the A^ppellants contended that 
the nigh Court of Austra'Ja was wrong 
in holding that the libels were privileged 
and relied on the following authorities :— 
Harrison v. Btish (.5), Toogood v. Spar¬ 
ing (1), Hebditch v. MacIlUfaine (6), 
Waller v. Loch (7), Robfhaw v. Smith 
(^), StiKirt'v. Bell (2), Southum v. Allen 
(9), King* V. Watts (10), Ccxhead j, 
Richards {l\), Bennett v. Deacon (12), 
Fleming v. Newton (13), Loul Annaly v. 
Trade Auxiliaty ^ Co. (14), Williapis 'v, 
Smith {*15},‘^eailes v. (16), .ffet's 

^ a ♦ 

V. Peny (17), SiunUeis v. I'ne Seyd and 
KtUy’s Ciedit^ndex ,Co. (18), Cohen v, 

(1> 1 C. M ami Jf.is; (18341. 

(2) [IS^l]^!!^ 'll.;?!! ati)'.*340. 

(5) 5 E. and 11. 344 <18'15)^ 

(ti) L. K (1894) 2 Q B. 54. * 

(7) * 7 Q. B D.,G19 (1881). 

(8) .3tfL. T. 423, \ 

(9) 1 T. Raym 231. 

(10) 8 C. ami P. G14 (1838). 

(U) 2 0, B. 509 (184/1). 

(12) 2 C. B. 628 (184(3). 

(13) 1 H. L. C. 363 (1813). 

(14) 2(i L. K. Ir. 391. 

(15) 2C Q.’B. D. 134 (1888). 

(16) (1892) 2 Q. B. 50. 

(17) /4 L. J. Q. B. 560. 

(18) ' 76 L. T. Rep. 193. 
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Merchantt and Traders Association'{19), 
MacNally v. Oldhan (20), Pulkn^n v. 
Iim (21), Folep V. Ball (22). 

Sir R, B, Fi'nlap, K. '0.,^ Mr. R, 'R. 
Wise and Mr. FranX Glover for the Res- 
pendents relied on the casein cl below:— 
Uomer v. Taunton (23), Amann v. Damm 
(24), Davies v. {Snead .(25), Jenoure v. 
Delgnege (26), Bromage v, .Prosser (27), 
Usil V. Bales (28), Stuart v. Bdi (2), 
Fleming v. Newton (13), Williams v. 
Smith (IQ,), Searles v. Scarlett (IG), Reis 
V. Perry (17), Saunders v. The Seyd and 
Kelly's Credit Index Go. {\%)f Foley v. 
Ball (22) cited by the Appellants, also 
the following American and Colonial 
oases : Ormsby v.^Douglass (29), Sunderlin 
Broclstreet Co. (30), Erber v. Dun (31), 
Loche V.. Broclstreet Co, (32), King v. 
Patterson (33), Douglass v. Daisley (31), 
Robinson v. Dun (35), Todd v. Dun (3(i), 
Davies v. Ball (37). • ^ 

(2) [18!)]] 2 <,>. r!. ‘ill at p. 34G. 

(13) 1 H. L e :;o:i (181S).‘ 

(15) 22 (). 11 D. 134 f<888). 

^ (16) (1S02) 2 Q 15. 50. 

(17) 64 L. <). B. 500. ^ 

(18) 75 L. T. Rop. 19‘J. ** 

, (19) ?1 New South W.iles L.vv Rep. 211. 

(20) 19 Irif-li C^L. Uep.29S. 

(21) (1891) 1 <). 15. .521 (1890)! 

(22) 12 New South Wales law Rop. 175. 
(23,\29 B. J.'Mxch. 31ft (1860). 

( 24 ) ’8 0 r.,*N.*S. 097 ( 1800 ). 

(25) *L. R.)> Q. B. 608 (1870). 

(26) (1891) 1 A. C. 7-3 (1800). 

(2^) 1 and P. 475 4 B. *and C. 247 

(lft24). * • 

(28) .3 C. P. D. 206 (1878). 

(29) 37 N. York (W. TilTany) 477. 

(30) 46 N. York (1 Lichcl) 18S. 

(31) 12 Fed. Rep. 526. 

(32) 22 Fed Rep. 771. 

(33) 60 American Rcp.^ 622. 

(34) 114 Fed. Rep. 628. * 

(33) 24 Upper Canada App. Caa, 287. 

(36) 15 Ontario App. Cas 85, 

(37) 2 Angus Rep. 116 Australian, 


. Thelw' Lordships’ Jddomrnt was deli¬ 
vered by , 

Lord MAftN^a'HTBN.-J-Thjs is an appe&l 
from a 'd«6i8lop of, tlj^'lligh of 

(Australia pionounc^d -bn cross-appeals 
from'.two piders of thq Full Court of 
New South Walef. ‘ ' 

The action was »n sction for libel. , 16 
was triqfi before'Cohen, v^,, and tl jury. 
The Mjtintift's obtained, s^. .verdlat for* 
- The Full Court seA the verdict 
a^ide, but dlrect'ed a i.e-w trial. yke 
High Court entered judgment for the 
Defendants.. < . * 


The (luostjon, and the only qu^stioa 
on the present appeal, is wQethqr the 
oe'easion. on which* the libels were* pub¬ 
lished was or .was not a ^prlvlldged occa- ' 
sion, • ‘ * 

The Plaintiffs are wholesale and retail 
> ' *1 
i(;onmongers in Sydney. *The Defendants 

(as their acting manager In« Syjifi'ey* 

stated in an 'affidavit filed in the action) 

cany ofi Ihg business ,of a^tsade* proteo-* 

tive society “'in almqft all parts of the 


civilized world’’.under-the name of “ 

. . • •» 

Mercantile Agptjcyj’ That business 


The . 
, as* 


Iho acting manager expUirfed, *'* consists 
in obtaining lB/oraaitlo«*wlth 'reference 
to tbe ‘ comfnercl?,! starrJJng anej yo^itlon 
of persons” lu.the, of IJety South 
Wales “an|l elsewjiere* and in co«vnufii-• 
eating such infortrtatjop confidentially to 
subscribers |o the Agency lo j^jsponse to 
specijlo and confidential Inquiry, oo tfielr 
part.” He statec^ turther-that all re. 
quests for lnforma*ltou directed "to tfie 
Agency, .by* thSir sifbscribers ‘are Ih fhO 
following form :— , * 

. Suhscriber’s Ti»ket. 


* The Mercantile Agency. 
R. G. Dun and Co. • 


RjstabUshed 1841. , 
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MaciH79s^ V, Dun. ^ 

Give us ill coufi^ncsk ani^ for ^our e:Slifsivc 
use and benefit in our-buVilKfta,* t’ie.j that of 
'aiding us ’to d'etefmiufl the pfopj^iety’flf gi«ing 
credit,5»h«t^ver infoMfttiop yo^ hare^ 'respect * 
ing the staudfug, respenwibility, sc.^or— 

Kame.. 

Businessb.^. f. . • 

Town.... 4 .*. • . 

Street 5ddr«9»...f., 

* State.... , 

*Subsciiber3^^ig(j the above thAnsclvoJa 

• • • 

« ai I i .. 

, Subscriber 

Syd«ey, per . 

190 , 

No, , - - • 

• TheJaw with »egard to the^pubjication 
of informatiloti Injurious to the character 
of .another Is well settled. The di^cult^ 
ties jn ap^ylng ^tbe law ta the circum- 
stanUea o^ the partl^plar o^sw un^er 
^consIderaJlon. Ja^Toogood'v. Sparing {!}, 
Parke^ B., delivering* the judgment o^ 

the tleurt^of *{lschequer, says :— 

• • • 

"{he law consuiePa such pubjfcation as uiali- 
cious, uuleSs ibip fairly made by^ perstiDi in tl’e 
dischange of some public or tprivate duty, 
^whether It^al or morat, or in the conduct of his 

own affairs 111 •matters ^hero his interest is 

^ # 

concerned. In such cases fllie Stcasion prevents 
the inferenJe »f malice,^ which the law draws’ 
from unautllorized toru^uaica^ens, and affords 
a /juajifiad^ defence* ^epend^ng c?ft the 'absence 
of acAial malice. * It Cairly wapr^nted by any 
reasonable occasion \r exigency, and honestly 

made, such communicatidhs are ifrotectcd for 

• , • • • 

the common convenietweeand welfare of society, 
"and t^je laft ha» not restricted theniglit to make 
them withia any narrow limits. ' , 

That passage Jwhloh* as Llndley, 1,. J, 
observes* [iSfua» ( v.^Beti (2)] is frequently 
cit&d'and "‘always^'wlt'h 'approval," .jgot 
otjly define^ Jhe occasion that protects a 

communication otherwise aotioiwble, out 
• • 
enunciates thh principle ‘on which the 

,(1) I'C. M. and R. 181 atp. 193 (1834). 
*(2) [1891] ^ (J. B- 341.at p. 346. 


•protection is founded. The*underlying 

principle Is " the common oonvenienoe 

and welfare of society ”—not the cdti- 
• • 
venlence of ipdividuals or the convenience 

• of a class—but [to hse the words of 
Erie, Ck J.* la*TfAi<«/ey v. Adams (3)] 

“ the general Interest of society.” 

Comn^unloatlon8*lnjurio^s to the cha¬ 
racter of another may be^made in answer 
to enljtfiry or may be volunteered. If 
the communication be maSe In the legiti¬ 
mate defelice of a person’s own {nteresi, 
or plainly ur\^er a sense of duty such 
aa would'be “rtcognlzed by English 
people of ordinary Intelligence and moral 
principle” fto borrow again the langu¬ 
age of Lindley, L. J., Stu^ft v. Belt (2)], 

It cannot matter whether it is volunteer¬ 
ed or brought out in answej. to an 
Inquiry. But in cases which are near 
th# line, and- in cases whlo*h ^may give 

rise to a ,difference of opinion, the 

« 

ciicumstance that the information Is* 
volunteered is an elenfqut for considera¬ 
tion certainly sot without some import¬ 
ance. • • * * 

_ • • 

• III deference, therefore, to the views 

of the le!llrue(l’ Judges of the’ High 
Cour^, tl’e first question would seem to 
be, under ^^iloh category does the conf- 
mivnicatlon • in .question .^properly 

fall ? No doubt there was a sf eolfic re¬ 
quest. In response to that reqilest the 
communication tvas’ made., Th%t much 
is clear. But it Is equally clear that the 
Defendants set themselves In motion and 
formulate’d and Invited* the request In 
answer to which the Information bom- 
plained of w'as produced. The Defend¬ 
ants, in fact, hold themselves out as 

(2) . [1891] 2 Q B. 341 at p. 346.* - 

(3) 16 C B. (N. S.) 392 at p. 41811863) 

133 









10f)8 


THB CALCUTTA WEEKLY NOTES, 


[Vot. XII. 


MAorNTOSH V . DrJN. 

collectors of Information about *other 
people which they are ready <*o sell 
to' their customers. It cannot matter 

f f* 

whether the customer deals across the 
counter, so to speak, just as and when 
the occasion arises, or whether ha enjoys 
the privilege of being enrolled as a sub¬ 
scriber and paj-j the fea in advance. 

If, then, the proprietors of the Mer¬ 
cantile Agency are to be rega.ded as 
volunteers In supplying the information 
which they profess to have af'their dis¬ 
posal, what is their motive ? Is it a 
sense of duty? Certainly not. It is a 
matter of business with them. Their 
motive is self Interest. They carry on 
their trade, just as other traders do, in 
the hope and expectation of making a 
profit. 

Then comes the real question : Is it 
* ( 

in the interest of the community, is it 
for the welfare of society, that the pro- 

I 

tection which the law throws around 
cornmnnications .made in legitimate self- 
defence or from a bond file sense of duty, 
should be extended to communications 
made from motives of self-interest by 
persons who trade for profit in the 
characters of other people?. The trade 
is a peculiar o,i\e; still there seems to 
be much competition tor it; and In this 
trade, as in ihost others, success will 
attend the exertions of thosa who give 
the best value for money, and probe 
most thoroughly the matter placed in 
their hands. There Is no reason to sup¬ 
pose that the Defendants generally have 
acted otherwise than cautiously and dis¬ 
creetly. But Information such as that 
which they offer for sale may be ob¬ 
tained in many ways, not all of them 
deserving of commendation. It may be 


extorted from the person.whose character 
Is In queotioD th;ough fear of misrjpre- 
seniatlon 'oi ralscoristruotlon If he re¬ 
mains sffent. It muy'be gathered from 
gossip. If'raay be p'bked up from dls- 
chaiged sorvante. It may be bkrayed 
by disloyal employes. It Is only right 
that thore who'erfgage'In such a busi¬ 
ness, tcuchlng so closely Very dangerous 
ground, should take ‘ the Jonsequences If 
they overstep the law. 

It may not be out'^of plac'd to -ecall 
the striking language of Ejn'ght Bruce, 
V. C., {Tearse v. Pearst (4)] In refer¬ 
ence to a somewhat similar eubjeoc, 
Tbo question before him was the pro¬ 
priety of ehforofng disclosure of com- 
munioations between a client and bis 
legal advisers. "The dlsccye~y and 
vindication an^ establishment of t*'utb,” 
his Honour says 

.-iio main jiurpoi-ef, cerlainly of <’ie oxisk.ico of 
court.s of jufetb’p ; ntill, for the obtaining of 
tlicoe ifbjbcts whicli, liowcvcr 'wluable and in. 
portaut, cannot be usefully pursued vithout 
moderation, cannot be either usefully or credit¬ 
ably pursued unfairly or gaiood by unfair means, 
not every channel io or ought to bo open to 
them * • • Truth, lil.o all *6ther good 
thing.s, may be lo'^ed iuwisjly—may*be pursued 
too keehly—il,ky cost too laitch.” a 

And then he points nut that the thean- 
ness and mischief of prying Into, things 
which are regar.ied asjconfidflntlal, with 
all the attending consequenceq; ,are “ toe-* 
great a.price to pay'for “ trutU itself." 

It Seems to their Lordsblps, following 
out this train of thaught, that, however 
convenient it may ba to a trader to'know 
all the secrets of his neighbour's position, 
hid “standing,” his “j-ekponsibillty,” and 
whatever else may be 'comprehended 
under the expression “ot cetera,” yet 
(4) 1 L'e a aud S.*]3 afp 28 (1840). 
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even -so, accuracy of WAtflatiom njay [0ffDlNARY ORltrINAL CIVIL 

► Hbe.bought too .deafly —aft Jeitst’for‘the, JURISDICTION^.] 

good Jf society ln*ginefal.% , Sum l^fo. 375 j3p 1908. 

It is admitted‘tha^ In tUis country • •Fletchkr^J. 
there Is no authority cjlreotf^,in pc^nb. , 1908. 

There ifte direct autliorltlop In the'United Heard, 30 and 

* • • * • 

St&tes in favour o4*th«,opnoUisIoij %t 31, July. 

which Hie High Courf has awjved. Judgment, , 

Afiierlcwi autherklep are, no'doubt, en- ^ 3^, July. 

thled to the ^hlgliest’^reipect. But this Landlord^ and tenant—Ejectment—Notice 

la a* Question tlu*t must* be decided by to r/ijii—Iiitei’ct3.se termini, persons“havin(/, 

flngllBh law. , In* the dearth of English riijlde of--Form »f notice—Damagee-Accept- 

authority It* seJm* t« their feordahips of rhd after expiry of notice to gv.it 

th%t recourse mast be had tp the pHn- waicei, , • 

ciple on .whlcjh the law In England an An Jntereaae termini ia an exiating real 

this, subject ia founded? Wfth the ut- ^ight ivhich givea the owner thereof an 

mt)8t deferiftce to. the learned Judges immediate right of entig and, consequently, 

* * • •* 
of l?he»Hlgti Court ihek, Lordsliipa a*3 entitles him to setve a notice to quit to 

of opinion fhat the decision Tuidor appeal the tenant in possession. 

Jb not iiiiaccordanci? with that principle. • Plaintiff who had an interesse 

Yht^^JjOjdsiJyis wHl therefore humbly termini gave ^notice»to quit, ihi’ough hia * 

advise His Majesty that bhg Orders ap- , attorneys, to the De/enJaitf, a tenant in 

peafed^ from sio^ild be discharged and possession, in the* following teims : — 

Ihe judjfments of the*bull Court reversed, n * * * jy^ yoxi^noiict that our cliAit 

wlttr costs in Nfpth Cofirte, ifioluding the require y9i^ to vacate and five up 

costs of the cross-appealfif anti that any possession of^ the premises on the 'iiQtk 

costs already^ald*by»theAppellants to the fi'tbruary nogu ne9:t, and that, should you 

Respondents* shouftl • be •repaid by ^the fail to dtniply 4mth the request, our client 

• • 

latter. , will take proceedings agatrtst'you Jo eject 

The Itespoftdents ^wiy •pay' the costs from the prernises and lie, will jchargt 
of 4,h8 appeal, . • • you the sum of Rs. 850 per mensefh as 

Tippea^ ail«iSe(( tvith costs, damages sustetined Joy .him dnringmsuch 
W.^H. period as you continue in possession after 

the 29th proximo ; ” ^ 

Field, it ^as good clear "hotice to quit , 
and the addition of the second portion of 
the notice did not,vitiat« it. 

* * * Aheabn V. BAlm*an (2) followed. 

Bradley v. Atkinson (1) dissented 
from. 



(1) I.L. It. Z All. £99 (1886). 

(2) i Ex. D. 201 (1679). 
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Adolphe Shhager v. Emma Price. 

. Doe V. Jackson (3) referrC'i to." 

The Defendant began to occupy the 
tenement from the Isl april 1904^ and 
submitted that the notice to yuit ought to 
have been made to eapi^e on the 1st Maych 
and not the 2^.th February, 

A 

. Held, the notice to expire on the 29th 
Fe.byuary tvas good, although'it ,uould be 
more usual to make the notice expire oti‘ 
the IsU March, 

SiDEiiOTHAM V. Holland) (4) folloivel. 

A Plaintiff, who has an Inleresse ter¬ 
mini, may, if his right to immediate entry 
is interfered with, maintain an action for 
damages. 

Gl_I LARD V ChKSHIRK LiNKS COMMITTEE 
(.5) followed. 

Suit jnstitutod on the 5ih May 1908 
for a decree directing the Defendant to 
vacate premises No. 14^, Dharamtollah 
Street In Calcutta; for the recovery of* 
Rs. 280 for arrears* o* rent for January 
and Februe.ry 1908 ; for recovery, by 
way of mesne profits or damages, for . use 
s^d o6cupatlon of the said premises, «.b 
the- rate of Rs. 350 per mensem from 
the Ist March 1908, until delivery of the 
said ’^premises. is maie over to the Plain¬ 
tiff ; ?,nd, for costs of suit. 

The premises belonged to the estate of 
one-Sattya Doyai Bane'jee and, on parti¬ 
tion of the estate, they fell to the share 
of his son, Sitlya Bhupal Batierjee wlio 
on the 27'ch September f907, granted a 
lease thereof to the Plaintiff for a term 
of 20 years, commencing from the Ist 
September 1907. At* that time, the 
^ Defendant was in .possession of the said 

(3) 1 Douglas, 175 (1779). 

(4) [18003 1 Q. B. 378 (1894). 

(0) 32 W. U. (Eng.) 943 (1884). 


premia^s^ Oh <Jie 28th September 1907, 
the P'laihtlff 'gave 'the J)efen'dant notice^ 
to quitVand.u fuciheti formal .notfoe "was 

^ ' , 'V 

•given through hifj attorneys on the 16th 
February 190^ requiring the Defendant 
to vacate ot> the 2&th February 1908, 

t ' t I 

which ran ap fpllows,:—• 

I* 

“ W'f are informed by Mr. Shrager that the 
owu'ei; of the preuiUcs ,No 145‘ DhurrumtoMah 
3trcct, now occupied by you, has granted him 
a lease of the same for a period i,f 20 years ".nd 
that, on our client seei,ng yoii and feque^tiug you 
to vacate the premises and‘make, over possession 
to him, Jou informed him*thot you had a lease 
of lhapremises. The landlord denies ever hav¬ 
ing given you any such lease, as'yoif represent 
you .hold, .and, pnder the circumstances, wc 
mu.st call upoti you' to allow us inspection of 
the lease allcgcil by you.r’ We further give you 
botice that our client will reiiuire^vou to vacate 
and give up po8se8.sion of the premises to him 
on the 2!)tli hVnuary ••now next, ^a'nd that, 
should you fail to c;omply ,vit|i thisj^request, 
our client will take prdceedings lagaidst you to 
ejeejt ((you from the piemisea aud J.e wilhcharge 
you the Siftf of Rs. S50 pe: mensem cs. dsfeiages 
sustained by him du.'ing such jieriod as you 
continue in pOssessiorf after the 29th proxkn'.'' 

The Defendant in her written Blate- 
ment, amongst qthev thhig#, stated that, 
after negoViatIcins ih ‘February and March 
1904, it was agreed hetweSni her and 
tbe sal^ Satt'yaiBl*u{lal that the property 
should be lea^^ed to tbe Defefhdant for 5 
years from tlflt Ap?il 1904 to Slst 
March* 1909 ,at a raptithly rental of 
Rs. 140; tbat^ thereafter/ abe continued 

to live in th’j sa'id jlre'mises as she had 

• « • 

done for several years; that the terms 
au^ conditions .were em'liodied In' writ¬ 
ing and submitted .io. the said Sattya 
Bhwpal, who accepted the same on the 
9tb May 1904 ; that t^ document was 
then engrossed ...on stamp-paper and 
duly executed and regiaUred on the Ist 
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Sbrao|b V. Emma* Jf rioi. 

•Ooto\)er 19Cl4*by thj DefendaA *ud l^pr 
dormer bus'band* V/Jwsob : that the 
Defendant had etnoe b%ey it) otoupation of 

^ * * S * 

9^id preoitaea, ^7«P^y|Ag aa 

rent per montl^; #nd thi**^, in teynp.of 
the Defendant’s sa^d kabt^lijat^r lease, 
she was )p lawful poi^esssioik of and was 
«ntitled to* hoJd ou.tg tbg said permiaea 
until the *3l8t MsTrch 1909, A further 
oUjeotlon^^ tjlken by t^ De^ehdant that 
, §attyk3hapal,Vh» was one of the evou- 
tore'Tlf Sa6t|a Doyal, could not, indepen¬ 
dent «{• hii^.oo-exeoutora, grant a lease 
of the pretftlaAi. The landlord denied 
bavipg evdr accepted t^e draft aa stated 
by the Defendant. * , 

* The Plaintiif, Vltholit p»ejudi5e, re- 

•ceiveU from* the Defendant rent upto 
*Ma«ph 1908. ‘ ^ 

• Mf. L. U. E. Pugh (with Mt. Hany 

Stokes) iot tite Pjatutiff, , • 

•* jS^r. EucUind (wHh Mr. S. C. Gupta) 
for/he Defendant. »* ^ 

• Mr, f^uyh :-»The ar|ui»ent*that Sattya 
Bhupal, aa oire of the executors of bis 
father•-Sattya ,Doy)il, could not grant 
the lease^he pur^rtdd to give me is not 

sound. * In Uhi^ case, there havingfbeen 

• 0 

a partition of th^ esthte and the leaae- 
*bold’ premisA in ssit having been allot- 
te<^ tb Satt|ra •Bhupal,* the queation re; 
garding the right* of one.of the executors 
to grant ledbaioi *tlie properties belonging 
to *t&R* estate pf the testator does not 
arise*. But, as, a proposition^.of law, I 
submit, * that* *ona of the executors is, 

p * 

independently of* bis colleagues, entitled 
to^*Qrant su^h a lease*. ‘[See, Poa on 
Landlord* and Ti^nant (4th £d., 1907), 
p, 58, also's'eo. 271 of thf Indian Succes¬ 
sion Act (X of 18G5^ Doe v. Mayes (6). 

* . • (6) ? Taunt 217. (1816). 
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• I • 

• 'Mr, Euc/dancl :—I silbmit the notice 

glyep by the Plaiptlflf in this suit is bad 
in law, because, ^ 

(t) Having only a <n<emM the 

Plaintiff, who majs be entitled to sue in 
ejeptmaot, js not euCltled to give notice 
' to quit. , , 

[The Cou^t.—Bu|, the Plaintiff pur- 
ported to, give the notice a's the agent of 
ths landlord.] * • * 

If he^id so, he must show tbitt be was 
authorized by the landlord ifi that bebali. 
[See, Cole on Ejectment (1^7), p. 42], 

• The jaotlce was not clear as it 
contained a further clause imposing cer¬ 
tain penalties in caSe of COntinudhoe after 
the expiry of the notice. Bradley v. 
Atkinson (1). 

(lit) The notice purported to terminate 
the lease on the 29th February, while it 
ought ,to have been "mado to expire on 
the 1st Mapb, the Defendant having 
entered into •possession oh the Ish of a 
monthr [See, Gour on Law of Transfer 
(2nd Ed,, *1906), p. 1222]. Adland v. 
Lutleyll). . 

• Mr. * Pugh in reply on the point of 

notiod, submitted it wa% a.clear notice 
to quit. "[See, Cole on Ejectment (1857), 
pp. 30, 31] Poole V. fFarran (8), Side- 
botham x, HollaAd (4). Resides, a de¬ 
mand on his part fd{ possession was suffi¬ 
cient fvid#, ibid pp. 68, 65].* •“ 

[Ths^ CoDBC—-You, hav^ not made an 
entry : there cannot fie two leases of the 
same property at the same time: your 
rigift is contractual until you have made 
an entry]. . • 

Theq I am entitled to sue without a 
•(l)f I. L. E. 7AIL 8S9 (1888), 

(4) [1895] IQ. 8.874(1894). 

, (7) 9 Ad. and Bl. 879X1189), , 

(8) 8 Ad. and El. 682 (1838). 
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Adolphe Shraoeb v. EMiiA Paick. 

notice to quit being given. Further¬ 
more, I show that the police to quHgOr 
to pa^v Increased rent by way of damages 
was good. Gangadus Sd v. Captain A. 

O 

Peperno (9). Ejectment suit Is main¬ 
tainable by the owner of,an dnter,es$e 
termini. Bhutia Dhandu Ambo (10). 

[The Defendant ^as thep called upon 
by the Court' and she adduce^ evidence 
to prove the lease under which she pur¬ 
ported to hold the premises. Thereafter, 
Mr. Stokes,' applied for leave to adduce 
rebutting evidence regarding the lease 
set up by the Defendant, In case, the 
Court was of opinion that she had made 
out a jprimd facie case of title to entitle 
her to hold on. This application was 

(I 

granted.] 

Mr. Bttckland summed up, The fact 
that the kabuliyat or lease, uuder which 1 
bold the premisoF,'’doeB not purport xo be 
signed and reglkered by th? Piaintiff, but 
onlycby myself'and my former husband, 
does not In any way -make the same any 
the less binding on the PlafaUff. [See, 
Ambalavcna Pandaram v. Fap'uraw (H)]. 
A landlord who, during the currency of a 
tenancy, .grants another leuse Ov the 
same premises, cannot, '^durln^ the* con¬ 
tinuance of such term, give notic^to quit. 
WordsUy Breitery ' y. Ifalford (12). 
If the landlord qpuld not give such 
notice, I surbmlt, his agents could not 
either. By accepting rentaftcr t^he expiry 
of the notice to quit, the Plaintiff ought 
to be taken to have waived the notice. 

Mr. Stokes In reply. Kegardin^ the 
questidn •of registration of leases, referred 
to Jlurjivan Virji v. Jamsetji ^Nowraji 
(9) 12 C. W. N. (notes) cc;'(1908). 

(10) I. R. 13 Bom 294 (1888). 

.(11) I. L. R. 19 Mad. 52 (1895). . 

(12) 90 L. T. 89 (1903). 


(3 3); subtnltted that thesDefendant.could 
not enforce, the ■ dpfrcrlfic performajioe 
the agreement beqfiuse of. Hhe lease ,to * 
us. [See, Piy c*i Spedht PerformaSi'ce 
(4,^h lild., 1903‘; § 990,< p.«429 ; alsp see. 
Art. 118 of .the Limltatjon, Act (XVj of 
1877)]. CAbalUtOfi V. ^Henty A 

person entitled to dAter'tase let mini la erf- 
titled to maintain an action and ,recoT(er 

damages'for Injury done^to^the'premfses 

« 

or . the enjoyment tLer<3of. 'Gilla'rd y. . 
Cheshire Lines Committee \5). Then <1 ‘ 
show that If during the .chrreAwy of a 
tenancy the landlord gfant a lease for 

years, as ha did to me In t'hls case, iJhe 

« 

lease ojjerates as ' an assignment ‘of fhe 
reversion tw the* less*ee,and he Is tiie 
proper person to give notlce*>to the origU 
nai teiunt. ‘ fSee, Wotidfall on Lan,8iord 
and Tenant (18th^,*Ed, 1908), p. .399]'. 

. Worfsley Brewery C&. y. llalford (12).^ 

I am the proper person to ^(ve noticp ahU « 
sue In ejectment. *J show that the ^only 
object of Fhe .IXelendant* In uaVlng tije* 
letter (which is signed by* her and. her 
former husband in fUvo'ur of/he Plaintiff)* 
registered was for t^e purpose o^ creating 

evidence, having regard toT the* class of 

• • • • * 

cases laying down ttie rule as to Inadmia- 
slbility in evidence of’unredi’sterfJtl *doou* 

, ments which have* created Jan intSreSt in 

land, e.g., Dwwrkanath Milter v. Sarat 

• • • ^ • 

Kumar i Dassee (15), MtfitBngeney passes 
V. Ramnarain Sadkhan»(l6). Dastl;^, !• 
submit, th,e acceptance the rent, being 
without prejudice to‘cQy’rightB, wasjiot 
a waiver of notice tp quitj * , 

*' * 4 I 

(5) 32 W. R. (Eng.) 943 (18^4),. 

(12) 90 L. T. 89 (1903). , . * 

(13) I, i; R, 9 Bom, 03(1884}. 

(14) .^Ch. 447 tl874). 

(15) 7 B. L. R. 65 (1871^. 

(16) I. L. R. 4.Cal.'83 (l£l^8). 
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Adsdthk Shraoei* V . Emma Pflic^, 

The‘JuDGsyENT? op* jiyi‘.C oubt was as 
IpTlows . 

• Jlejcheb, *JT»-Thi 8 ^8 a ^ufl In elect* 

ment. The Plaintiff*claiin^under a lease 
• « * 
executed on the* 17 ih Septembef 1907 

for ^term of tw*ity years, anjl granted 

,tQ him by dne.SatA Phupal Bafterjoe. 

lie. sets opt in hia plaint J;hat the 

•Defendant who Js in occhpatlon of the 

premises, is tBere'^as a monthly tenatjt 

and* t)mt**he Jias* given her notice vo 

, quil. 

’ The Delencfanl sgts up a separate title 
in her writtep stalwmeut, namely, that 
she % possession undt^r an un&xpirea 

« 4 * 

lease^for a term of .five ye^irs, granted 
. prior to tto lease o\ theTlalntiff, 

. 4.8 regards tTie case set* up by^ the 
PiikintflTv" the follow htig . objections are 

raisitf by learned'counsel fbr the Defend- 

■ ' 

.anf:— 

t’lrs*', * the l(;a* 8 e granted to I lie I’lain- 
tfff has* never been eomple*,cd by Stii cntVy 
and, ctherefore* operates on^y to grant to 
^ Ijie Plifintiff an ^inkrt^se termini and 
phat a person • whb^ hsp an iritetesse 
teimini )b nat competent to give notice* 
to quit. Jn raji 5 j)iut^n tlvit is not so ; 

' an intp-esse ters>ini 'is^ an*«exlstftig real 
right vested*ln JlS*Plaintiff *vbich^ gives 

• ** .ft O , * 

him an Immediate right of entry, and 
■ that being,^io, the person entitled to make 
•Jin imraedtate entry is entitled to servo 
notitJb tq quit. * * ^ 

The second, point*'set up agaiiist tlio 
Pteintiff-'a case is tfia^^he notice to quit 
is’ bad, and reliance ia placed ,on tlie 
case of v. Atlmson ( 1 ). In my 

opinion that casejs not! the same as this 
case.* The notice in this case cannot be 
distinguished from the notice in the case 

L. H. 7 All. 899(1885). 
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of ^ktarn v. Bellman (2), Notice In 
that case was as follows ;— 

*"I hereby give you notice to quit 
and deliver up po9Sfe8|ion of the shop- 
premises *and .show rooms situate at and 
being 20 Moss Street, Liverpool, and now 
held by you as tynanji from me on or 
before the Ist day of ^ay 1878 and I 
hereby further give ^ou notice that 
should you retain possession oj the pre¬ 
misses after the date before-mentioned, 
tlie annual peutal of the premises uow 
liekl by you from me will be £160 pay¬ 
able quarterly in advance.” 

The majority of the members of the 
Coart of Appeal held' that it was a 
perfectly good notice, because it was 
a clear notice to quit and it' was not 
vitiated by the terms In the second 
pjirtion of.t'ie notice, which only laid 
down wiiat would liappen, if the De- 
fcndiiiit failed t'o quit. In that case, 
tlio Court tlis’itiguished,tlie caso-'of Doe 
v. Jichion (3); which is the decision relied 
upon in,the case ui BrddJley v. Atkinson 

(1). Sitting ^here aa a single Judge and 
being freo'to follow the decisidn in either 
of those ’cases, I prefer to follow the 
decisicn oPltio English Court of Appeal. 
The notice in Eie.,ca8e.,of Ahea^i^ v. Bell- 

O •t ^ 

m m (*2) is not distingulehablg from the 
notice in the present case. I, therefore, 
hold that tlj^ notme to *i^uit 14 a good 
notice. 

The next point of objection Is that 
tlie notliife is bad as it iS made to expire 
On the 29[b February. It is said it 
ought to expire ou the Ist March instead 
of the 29tli' February. There is how 

(1) J. L. it. 7 All. 899 (1885). 

(2) 4 Esch. 1). 20i;(1879). 

(3) 1 Douglas 175 (1779). 
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ever dlatioot autboriiy that, althcTogh it 
would be more uburI to make the notice 
to expire on the Ist March, yet, If It 
is given to expire on the 29th February, 
the notice Is good. See,'SiJeiothixm v. 
Holland (4). fhat being'so, unless the 
Defendant ‘ can tstablish the lease she 
sets'up, I am of opinion that the Plaintiff 
is entitled to succeed. 

Now, Ivow does the evidence relating 
to the lease set up by the D^endant 
stand 1 The defendant has. been in pos¬ 
session of these premises for a L’dbaicler- 
able -number of years and she says In the 
third paragraph of her written.statement 
this:— 

" After considerable negotiation in the 
months of February and March 1904, 
between the Plaintiff (it ought to be the 
Defendant), on the one hand ‘and the 
said Satya Phnpal Bineijee on the other, 
It was agreed by apd between them that 
the property No 145 Dhurrumtolla 
Street should be leased to the Defendant 
for a period of five years commencing 
from the Ist April 1904, to the Slst- 
MarcS 1909, at % monthly'rental of 
Rs. 140 and thereupon the Plaintiff 
(should be the Defendant), with her hus¬ 
band and chlldjien, who nad been living 
In the said prerhlses from 1903, continued 
to live In and occupy the same on and 
from the Istviipril l904, u-.der the said 
lease. The terms and conditions of the 
Plaintiff’s lease or kabulipat having been 
embodied in writing on paper, the same 
was duly submitted to the said Satya 
Bhupal Banerjee who signed and accepted 
the pa^er-writing aforesaid on the 9th 
May 1904 which the Defendant holds 
and thereafter a fair-copy of the said 

(4) [1895] 1 IJ «. 378 (1894) 


doouipent ^ <bavipg been prepared -on 
stamped paper, was duly executed anu 
then reglstijjred ^cn the.h t October l,y04 
by the Defendant and her former bus- 
band V. Ja/)ob, since deceased, and the 
Defendant has been ever since In .Occu¬ 
pation ^of tVje said pnnerty paying the 
said sum of Rs. 140 as monthly rent to 
the said Satya Bhupal Bacerieo." » 

’ Now, the draft cf tbis Mase has been 
put In before me, Ou 'the evibenoe, I 
am not satisfied that Mr. Banerjee ever 
assented to this lease. The evidence on 
this point is not at all satisfactory. The 
only evidence that there was an agree¬ 
ment on which t^je pa«:tle8 agreed to take 
the lease la ibis;—The Defendant “.nd 
her nusband executed a oountorrart or 
kihuliyat in terms of that agreement 
a'.id they took it to the registration o.'hce 
and registered it there I* IsWiJ that 
a ^ertain.man ..ppeared there on behalf 
of Mr. Baneij(ee and witnessed the regis¬ 
tration. I am not satisaed that he did. 
It is very unusual for' the leva-e to regis¬ 
ter the counterpart of the lease; It 
would be the duty, of the 'lesW to do 
that. 

* ^ 

Moreover, on the May '1907. Mr. 
Banerjee served cha AefendUnt with a 
notice to quit. No doubt nothing was 

♦ OC* 

done pursuant to ih£t notice but that 
was because Mr. Banerjee ‘.dfortly after¬ 
wards. leased the property to the Plaintiff. 

In my opinion, lihe'Defendant has failed 
to prove that ^he bad got a lease of the 
premise's. That beU.g so, the Defendant 
rruist give up possession Oi vbe premises 
to the Plaintiff. 

The only question remaining to be 
dealt with is what anounti ought to be 
awarded to the Plaintiff for rental value 
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of the pretnUea ^.dualDgctbe. time^the 
Defeoiaat remained Ih after 

le ex^fratloD of Hhe notlof M> It. 
was poi&ted*(vib by 1!$P. Stoats that the 
case of Oilifird v. Ohefhire Lines Coin-* 
mittee ({p establls&gs that a Plaintiff 
who^ has wn interesse termini 'there¬ 

fore has a right to fifakS aif imfiaediate* 
ent^ n\,ay, || his right is l|pterfa(ed 
with, maintain* Ta'astion for damSges. 
The D^feodahbby her aotibo has prevent¬ 
ed the •Pl^tiff from .making an entry 
on 4he premises? Plaintiff gave her 
notice that if she prevented him from 
makfhg the .entry, she would*have lo 
pay rent* at • the rate of Rs. 350 sf 
month. In m^ opiniom, thft Plaintilf is 
entltipd*to recover against the U^endant 
arreasB of sr^nt at the ra|e pf Rs. 350* 
a Dionth,«as from th? date of«expiration 
of dot|pe* to q^iit, untii she gives up 
possessififl* , 

There retrains only one miftter \%i 4 ch 
loihave* pmittecf to m'ention that 

is. as to the form of one of the rent 

• • _ * • tt 

reoelpls'^ven »ft«r the expiration of the 
• * • 
notice to quit. ^ am satisfied on the 

evidence that that recreipt^was given by a 

mistake. The Defenjlant,* however, says 

that if tUhre was* aiP l^eptanoe pf rent, 

after tjie notlc§ to q^it,“it*amounted to 

conclusive "evidence of a* ^{liver of the 

notice to qult.^ But th8t*ls not so. The 

question.whetliew'tbe acceptance of rent 

after the explratiqp of the notice to quft 

is a waiver of the notfog.fo quit is a 

matter Jot the. jury. Sitting•herp and 

exercising th^*funotioDS 9f a jury, I have 

no hesllation in Soldlng that* even if, the 

sum in question was paid as ret^', it‘was 

never Intended between the parties that 

* . • * 

(6) 32 W! Ft. (Eng.) 943 (188!). 


it should operate as a waiver of the notice 
to quit. • * ^ 

. Thq Defendant having .failed in the 
suit, she m'usr pay the Plaintiff’s costs of 

•rfUlt on Scale No. 2. • . 

• ^ 

Messrs'Leslie dfe Einds, Attorneys for 
the Plaintiff. 

Mr, P. •N. Sen, Attorney for the De¬ 
fendant. 

Decree for possession aifd 

P. R. C. damages and cosd. 


COeDINARY'ORIGINAL CIVIL 

* Jurisdiction.] 


Ganads Sdndari 
Chaodhubani 

V. • 

Nalini Ranjan Rada 
and othora. 


SoiT No. 641 OP WOS. 

•WOODROFFE, J. 

1908. 

Heard, 3, 19, 201 
& 21, August. 

Judgnjent, • 

24, August., 

• 

Tiespass—Court of * Wards, v'hat estate 
can he taken possession of Propriebor,” 

meaning of—Infant Jb^ie ft clary, if proprietor, 
when estate vested in Aveaitria' — liesiduar^ 
legatee, when estate I'ests in—Court of Wards 
A£t {IX of IS^O, />, C.)—Notice of mit, 

when necessary -Code of Kiivil Procedure 

* • 

{Act XIV»of 1S8^\. sec. ^54— Lijnnction, suit 
for, if notice nequired for~^i{^risdictio7i — 
Cause of action—hdfhierveahh pp'opert^with¬ 
in jurisdiction—Acquisition hy *e.cecuirix — 
Mal-administration, who to determine — Tres¬ 
pass, under order ofjiigher'offlcial,'(icho Imble 
for — Poirer of Court of Wards to ovei'- 
I'ide wishes of testators — Possessioji, disturb¬ 
ance of—Remedy, mjunction or ejectment- 
action. * 

The Cow t of Wards can take possession 
*only of an estate of'a minor, if he can 
be said to be the proprietor thereof within^ 
the meaning of*the Court of Wards Act 
and has no right to take over an estate 

134 
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GaNADA SnNDARI Chaohhuranj t». Nalini Ranjan Raha. 


fro7ti an txecuUix in whom ,the estate it 
vested in law, until the infant beneficiary 
becomes the proprietor, 

A residuary legatee does not become the 
"proprietor ” of the estate Until the ad¬ 
ministration has been completed ar»d the 
residue ascei tained and made over by the 
executrix to him. * 

The 6ourt of Wards Act uas never 
intended to and the language thereof does 
not yiarrant tAa construciion that i9 
should have power to ^ override private 
rights, such as the wishes of testators 

and proprietors generally in desiring and 

• ^ 

directing that their estate should vest 
in and he managed by an executor or* 
in creating a ttust inter vivos for the 
benefit of an infant. 

When public officers are sued not in 
their gdmitted official capacity but ns 
individual tretpasst) s, no }f.otice sinder sec. 

of the Code of Civil Procedure is 
necessary. 

Even in a case ivtieie such a notice 
would be other wise necetssiry,' so far as the 
suit sought relief by an injunction to res¬ 
train the commission of an act, no notice 
under that section would be necessary. 

An acquisition by an eikecutrix for an 

• <3 , 

estate, out tf the assets of the estate, *« a 
pa^'t thereof, even if the acquisition has 
taken place after a declaration by the 
Court of Wards taking over the manage¬ 
ment of the estate. 

The High Court may eritertain an ac¬ 
tion in respect of immoveable property, 

provided that a portion of such property 

■ 

within the jurisdiction. 

Where, although but a portion of the 
estate regarding which certain declarations 
and inytinet^on are sought in an action is 


within its, jurisdiclion;, the High ' Court 
has p<\wer to grant the same- declarations 
dnd infunclicn as regards the whoh <,staU. 

e 

Where there had been undoubted dis¬ 
turbance, of Plaintif's poaession, some 
rents having been collected and appropriat¬ 
ed by “the Defendant arid the Plairtif’s 
establishment directed to obey the order of 
tho'DeJet)dant, but,,no mutL.,tion of names 
having been effected, ,he rents had been 
collected and • money orders mshei in the 
name of the Plaintiff and her estabHsh- 
ment taken over oy ,the Defendant in 
the Plaintiff’s eibsence and without her 
cc^nsenf, to which the Plaintiff at once 
protested, and f.he also made certain collec¬ 
tions on her'own vehalf; . 

Htldj’ that the possession of the estate 
had really ttmained in the Haintif; and, 
there had beeni a continuing trespass, far 
which the Plaintiff, was eMitledfo have an 
injunction and it to iS not necessary for 
hef institute ,an aetjon in ejectment 
against the Defendant, 

It is not for the Cot rt of Wards to 
determine 'whether there has been mal-ad- 
ministration of an fstdu an executrix, 
and on its own determination, take posses¬ 
sion thereof <.n hehi'lf of an^irfarst resi¬ 
duary legatee, bfore fhe administration is 
complUe. ® 

* > , 

It is not essin%ial that the Defendants 
should all actw'lly commit trespass to b$ 
liable to the Plaintiff: a trespass commit¬ 
ted by a subordinate officer under orders 
from the superior officers is in substance 
the act of them i ll and both the subordi¬ 
nate as well as the Aip'erior officers are 

liable to the Plaintiff as trespassirs. 

« 

Hearing of rule nisi and a'uit. 

Mabim Chandra OhAudhuri, Zemin* 
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of the minor above-namedt" and directed 
possession to be taken of such property 
on behalf of the Court. By a further 
order of the Board, bearing the same 


GaMAIT^ ^DllifABI CBAjTQHDBANI V. NaiAmI BaBJAB Ra^. 

dar of Atharabayi, Myn^nslng, dlra *ia tBtor continued to be represented by the 
JanuMy 1^6 having" left *ar* registered PlaintlQiaS the executrht, under Act VII 
^engal^WIIl exeotttgd on thcj Sod* October,. of 1876 (B. C.), ^ * 

1890. •By*4be Wifi,' Ifs dppoi^ed bis On the '3rd June 1908, the Court of 
son, if any^ natural'er adopted* to be bis» 'Wards of .the Governmept, of Eastern 
executor. In defjifllJ; of • son, ^Is ^fe Bengal and .^ssaof, by a notification in 
was^ to be the executr],^. Gd her default that behalf, in tbafOovernm^nt’s QaztUtt 

or If ohe be unwillingfto fiet as executrix, declared the minoif adopt^ son to be 

• « 

hit^ elder soi^-in-raw was appointed exeou- a ward of .Court under sgc. 6.(6) of thp^ 
tor, and in hl9,*deJault, the younger ,Bengal*Cburt of Wards Act (IX of 1879, 
soD-tri-law. *T{ie* Will farther provided *6. C.). Previous to the above qotifioa- 
tbat; ia ot^the er%oi\,tor or administrator tion, and on the* 23rd> March 19Q8, the 
be anyone other than his son, he will Board of Keveuue* of the E. B. & A. Qo> 
continue to remaih ds. exeoutflr or ad- vernnient,* by an fiarie order, deolar- 
mlAistraAor.till thi testator’s sm, natural ed the Court of Wards', determinat(pn 
or adopted, •attained bis majority ; aiad " to take under its charge the property 
tbafon attaining his n^pjoriy^, the sdh will 
take the properties ^ft by the testator, 
subject te*.*the oonditiflgs in the Wifi. 

• The^esta^ordiodJeavinghlpi surviving 
*thtf ^alntiff jils sole T^Jldow and two • date? addressed to the Commissioner of 
marrisdf'd^ughSers..’On the 8th May the Dacca Dlyislon,'the Court of Wards 
189§, the-yidow as such executrix apj)lled, appointed the Commissioner and the Col- * 
to thff Blstrlot*C*urt bf Myt]|eft»lng and lector of Mymensing to be.the “Managing 
.obtained Probate of ffhe Will. Thereupon, Commissioner ” and “ Managing Collector*. 
sfie’ entered •ifito apd* semafned in posses- respectively of* .the estatfis, and among 
slon of the estate left^by^the testator, other things, Ibtlmated that “for the ' 
Including premises liJo. 6, Beohoo Chatter- present, a t)epufy Collector mJy be put 
iee’s Street in the town'cJ C^outta, which 
was’ adijuirfid 'byr t|§r lately, out of the 
fun(^ of the b8tate.4 • • * • 

Prior to jils de.atb* |ipd on* the 6th 
F^ruary 1^84, by*a* registered deed, 
the testator gave to She Plaintiff power 
to adopt a son,, ip p.ufsqance of wbTch, 

In May 1*899, she twiopled a son to her 
husband and»named him Premo^e ^Chan¬ 
dra Roy, •Vho was, ’at the time of the 
Institution of thft. ^ult, st minor, of th» 
age of 11 years or thereabputs. • In the 
general register of estates in the Colleo- 
torate, however, the estate, of the tes- 


in cb%rge *as Manager.” On the 2nd 
June 1998, Defendant Nallnl Ranjan * 

• • e 

Raba was appoltited Manager udder the 
Court of Wards of the estate. These 
orders were not known to the Plaintiff' 
until after the kisfltuflon of the sifit. 

Under Instructions of the Collector, 
and on thp 8th June 1908, the Defend¬ 
ant Nallni Ranjan Raha proceeded to. 
Atharabarl and took charge of certain 
jewellery and^'other articles and all the 
documents of title, books of aocoiyit and 
papers relating to the said estate. 

Thereupon, this suit was instituted by 
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Canada Su/jdabi Chaddaubani'Nalini 

* « 

the Plaiutiff for a declaration that the 
FlalntlfF was entlt'led to the fm^nediate 
poBsession of -the estate, including the 
said premises No.^ 6, Becho6 Chatterjee’s 
Street; for an* injunction fopthwith res¬ 
training the Defendants, their'servants 

' i 

and agents fyom interfering with the 
PialntiflP’s rights Or managemeMt of the 
Said estate; fov similar perpetual Injuno- 
tlon ; and for rosts of suit. 

On \he 13th July 1908, Uie Plaintiff 
obtained a Buie calling,upon the Defend- 
ants to show cause “ why ai^ injunction 
should not be awarded against them res¬ 
training them, their servants and agents, 
until the final determination of the suit 
or until the further orders of this Court, 
from ^terferlng in any way whatsoever 
with the management and possession of 
the estate * of Mahim Chandra ^Boy 
deceased by the Plaintiff or otherwise 
meddling therewith and from further 
prooepding with the application for sub¬ 
stitution of names in tl»e place of the 
Plaintiff in suit Nd. 38 ^of Ji908 now 
pending in the Coi^rt of tLe third Muna'f 
of Mymensing or with any similar appll-' 
cation for substitution that .may have 
been made in any other Cliril Cpurt and 
from milking anji, such .applications and 
also from further proceeding with the 
application for registration of names 
under .Act .VII of. 1876. (fe. C.) in the 
Collectorate of Mymensing and also from 
making similar application for registra¬ 
tion in the CoHectorate of My^uensing or 
other district in respect of any revenue- 
paying property belonging to the ^sald 
estate and why they should not pay to 
the Plaiintiff the costs of and incidental 

I * 

to this application.” 

The Buie came on for hearing on the 


BiKJAN P^HA, 

3rd August' 19d8 ‘before hie LordshiP 
Woodroffe, J.; when^after sobi^ argai£pent)i, 
' at the.>B^r, 'th« hearing ‘ of the rule '’waa 
adjourned^ uVitll'''the .i^earing of ihe suit, 
Which v^^s expedited and came on for 
hearing bn the‘I9th ^August 190^ 

Tht, Advocale-General (Mr. S. P.SinJ^a, 

with thd Stdniitjtg Counsel, Mr, W' Ore^ 

^ » * 
jforjfj and,* J/r. A. Epgar) for the-Defend¬ 
ants, ‘ showed causef aLalnst the rule 
♦ ♦ • , , 
This is really. an action agkinst the-exe¬ 
cutive department *'of the Goveifotaent 
and so is not maintaiuahle,' at any rate, 
in the absence of a notice being served 
on *the DHendants under sen. '^424 of 
the Code ,of C^vil Procedure. Having 
regard to the course of action alleged 
by the. B'aintiff, her "proper remddy, is 
under sec. 45 of the Specific Belief Act 
(I of 1877)/ Thjs Cpurt has nc jurlef- 
' diction to entertain this S’llfrj as m; part 
of the causp of actloh^ a^ose wftbhi its 
■'jurlsd’Iction.. The Court of VTirds have 
not, and c'otald not, tate posaes^idn of* 
the premises No. 6,. Bechoo Ohatterj,ee’8' 
Street. As a msttter of fabt, the Court 

of Wards of the Eastern Bengal and 

• • 

Assam Gov^rnmeut Bgve no.jurlsdiotion 
to take pocsessloti of ^properties outside 
its jurisdiction, wlt^oilt special sanction 
of the Government.^ [Ffcfs, ^^eo. 7 of 
the Court of,Wards ^Aot yX of 1879, 

B. C.)]. Then t submit Jbat the exe¬ 
cutrix, is not the proprietor‘Of t)ie ‘bstate. 
TheT' infant is .tbU. person who is bene¬ 
ficially interested and ought to be bon- 
sider^d as the'praprletor. •Taran Sfnqh 
Hotari v. Ramrathn Tewaii' (1). Be- 

fc * f. 

bides, tjhe Caloiitta property, having been 
purchased o»ly recently by the execu¬ 
trix, long after the death of the testatM*, 

(1) I.‘L. R. 31 Cal. 60 (18^3). 
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dannOb be oa’bsItflBre^ a^1n;part and parcel 
^ tbe*teBtator’s, estate.* ^o*.acquisition 
■b, 4 D exectit^r becomes a, ^art of* the 
eA!Lte*iFi!tll thttisen^clary^doepte the con- 
versioB. Then agtlln, the djrectitm fn tfie 
Will appointhig«tbe Plaintltf as the exe- 
ontrlx mifBt be eonsfrued 4o*mean that 
the plaintiff^ during ffie* minority flf the 
aoD^ wae to act) as a manEiger o^^uardian 
for and onTwliaW of the Infant. Except 
tlebts atfd legacies directed to be 
’ pWd by the Will,* the Plaintlfif acta mere¬ 
ly as jflanag*er or guardian. Jotephint 
Rom Harritsv. Edward Brown (2), Hunt. 
ZJaTAber v. Mu$st. Panbas Koer ^3). 

^r. 6. Chakrava^ti (with Messrs, M. 0. 

’ i/lder,^^. K. Lahiri and D. N. Basu) for 
, t^e Plaintiff, id support of 4,hqrule^: The 
►Defendants are suedSn i;heir private Indi- 
vlfual eapacltji'and^not £« public servants, 
f^r thr^ataning to disturb the Plalntfff’s 
lawful* poslesjlbn of tho estate as the 
’eiecdtrix. I submit no*notic»*i8, tSere- 

9 ^ • 9 

fore, ncoessSry in this case. There can- 
, not bd an^ statujor^ defence pleaded to 
t^ 4 u?t *ap«rt from, that under the^ 
general, law. ^Ralngh v. Goschen (4), 
Bainhridgl Po\t-Master-General 

(5). , 

Then agalji'll show th^/;, this^belng a 
suit fpr lnjunctft)n,*and not for damages, 
thenotlv undjr seo.^Sd of the Code of 
, dvll P/^peduro fs not necessary. That 
sAlloo ^niy appHef to “Ots already done, 
but this Is fc spit fd prevent Defendants 

horn doing oertafc apis threatened to be 

• donb. K. injuncfion, the 

potloe^ha obligatory, the very object of 
(2) 6 O.^W. N. ?39, per. Sir Ricliard 
Ooueh afc p. 733l(10O11» 

(8).8 C. W. N. «68 at p. €60 (1904) 

(4) [189Jfl 1 Cl% D. 73 (1897). 

(b) ‘[1906] I K. B. 178 at p. 192 (1906 


the ^(tlt would be ^frustrated entirely, for 
the Defendants, by the time, the«aotioe 
«xplred, wpuld commit the very acts, 
the commission o^ which was, by the in- 
stituttoi} of the sttlf, ’sought to be pre* 
vented. Fowler v, Lo^al Board of Low 
Leyton (6). jSee alsp. Public Author!' 
ties’* Protection Act, *1893,' (66 and 67 
Viet., tf. 6i), sec. 1]. * • 

I submit that the (Irlnolple on which a 
notlcetls required^ to be given to a publlo * 
servant is that, if any loss has been oooa- 
sloned.by the action of a publlo ofiSoer, 
whose initial jurisdiction to do the^act is 
not denied, but that the loss has been 
due to some irregularity or inadvertence, 
be ought to be given an opportunity to 
rectify such error by paying wsome com¬ 
pensation for the act done, without the 
^nnoyanep and expense* of^ a litigation. 

I contend that the provisions of sec. 424 
of the Code off Civil Procedure Is ohn- 
fined to t&is class of 'cases only. Chan¬ 
dra Sikkur Bitndopadhya v. Obhoy Ch(iran 
Bagch} (7), Sahebzadee'^hahunshaffBegum 
V. Fergusson (8), Secretary of Slate for 
India sfRajlfwki Debi (9). ’ * •. 

^he 'case in I. L. K. 25 Cal. 239^(gi 
V. Shpra^ goes the f^^tbest with regard 
to the necessTty of giving notice and has 
been considered as being open to orltl-, • 
cisra. ^anindra Chandra Nandi v. 
Secretary of Slate'for InSfa (fO). In a 
proper case, a suit for injunction Is main¬ 
tainable without notice under sec. 424 
• • 

(6) g Oh. D. 847 (1877). 

(7) (r L. R. 3 C»I.13 OSSa). 

(8) J.L! R. 7 CaL 499 (1881). 

(8) I. L. IK* 25 Oftl* lAfbcloftD| 0* 
J*, at p. 244 (1897). • • 

(l5) I. L. B» 84 CaU 257, per Mookerjee 
at pp. 281-282 (1907)w , 
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a ^IsqualiBed proprietor atd dot aokuallj 
taken possepalon bS^ by the Court,» wer# 


of the Code of Civil Procedure. *Hari 
V, S«cr{tary of State for India (11). * 

The Bombay High Court oases are all. 
in our favour, althoqgh they 'construe 
similar words in Hdother statutp -b^ing 
the Bombay Di8.trlct Municipal Act (II • 
of 1884, Bom, C). Sardaningji v. Gan- 
paUingji (12),’ Shidmalldppa v. The Gthak 
Municipality (18), Municipality ofTarola 
V. Lakhhman Das ^ (14)f Dewakabai v- 
Municipal Oommissioner of Bombay (15). 
In these clrfiumstanoes, I submit that the 
suit Is, therefore, not bad fcfr want of 
notice. 

Thetf, with ‘regard to the point that 
has been raised as to the Court of Wards’ 
want of jurisdiction to take possession of 
Calcutta property, I submit that that 
Courts’ jurisdiction is personal and resi¬ 
dence confers jusisdiotion. Furtheirmore, 
the jurlsdictldb of the Court of ^Vard8 is 
baK)d on the' doctrine of paienl patrivet 
which again shows tbat the juvlsdiotion 
Is personal. Moreover, sec. 7 of the 
Court rf Wards Act (LX. of 1879. B. C.) 
as , well as the rule In p. ;o0 of . the 
Ward’s Manual refer to “.all ’’ property 
and there is no provision in'the .4cb or 
id the rules to indicate how any portibn 
of the est{^te outside the ji^risdictlon of 
the Court of Wartls taking over charge 
vhereof, ir to be dealt with. But then, 

In Lachmi^ Narain v, , Fa^teh Bahadur 
Singh (16), pibpertles outside jurisdic¬ 
tion of a Court of Wards belonging to 

(11) 1. L. R. *27 Bom. 424, per Jenkins, 

C. J., at p. 460 (1903). 

(12) I. L. R, 14 Bom. 395 (1889). 

(18) I, L. R. 22 Bom. 605 (*1.897). 

(14);[. L. R. 25 Bom. 142 (1900). 

^15) 0 Bom. Law Rep. 1028 at p. 1030 
(1904). 

^ (16) 1. L. R. 26 AU, 195 (1902). 


held- to be kiajieflahle on a.ccdunt of tbis 
dlsqualifioatiob.^ 

Then-I subnIt that, until the estate Is 
fully administered, itie refiidde ascert^n- 
ed and made bver to .thd infapt, it cannot 
be said that there is any property which 
belongs tb the*’ infant. .Oqnjm/ir Eptr 
V. ''fThe 'Collector of Pgtna'(Xl), fTaran 
Sin^h Eazari v. Ramrdtan fCtioaxi- {T)f 
Chatterput Singh v. Mahc^aj Bahadur 
Singh (18), Gifidhari LgX '^oy \.^Dhiren- 
dr a Kristo Muherjee (If)). , 

Lasl^ly, I submit that the present case 
is one of. continuing trespass and I um 
entitled to the deolaratlqn and* ‘Injunp* 
tion prayed for. [^iee, Kerr on .Injunb- 
tion (4th Ld., 19(73), p. 84 |. Goodton v. 

4 4 

Richardson (20), Bardie^ v. GranviV*, 

(21), Allen v. Margin (22;|, I^drrhon,-^^ 
Duke of Rutland^ (23), Battersea Yfistry, 
v. County of ,Lpndon and Brp»\ Provin¬ 
cial Electric Lighting Co.rLd. (24). ' 

And the statembaf pf t(ie D^endancs 
bow that they‘‘have no Intention of 
talring over possession of th6 (Calcutta 

property appertaTltllD& to th*e estate does 

• •• * 

(1) I. l>. R. 81 /lal. 80 at p. 93 fiaOS).* 

(17) I. L, R. £5 Cal. 79g at p. *97(1898). 

(18) I. L. R. si (t’al. 198, .per Lord 
Davey at p. .218 (1904b * 

(\9)*I. L. R. 34 Cal, 427 at p. fJO'dOOei. 

(20) 9 Ch. Agp,* .221,. ]»er Sir W, M. 

James, L. f., af p, 227 (1874). * 

(21) 3 Ch. i)..826,^iwr Jessel.pi. R, 

‘ • p! 832 (1876).v 

(22) 20 Eq., 462, per Sir Ch'arles Hall, 

• .V. C., at*p. 487.(1375). 

(23) €1893^1 Q. B. 142, per Lopes, ’L, 

J., at p. 164 (1892). . 

(24) [1899) 1 Ch. 47^, per Lindley, M. 

R., at pp. 480-481, * * 
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* % 

‘ not alter 0 / affect the pjosltion. * Hext* v. 

•6m ( 25 ). ■ / ‘ ‘ ‘ 

(fur^ adv, t/vlt. 

• • 

JODQl^N* OF xIb CODBT«Wftl 88 
follows :— , 

WooDBOFFB, JL.—Th^ Plaintiff is the 
•widotr of *MoMm*Cb«nd»a ^ay, Chau- 
dhurji^Ze&indar of Atl^rabarJ, who was 
pdssesstftf*^ ^extensive zeruindarlej in 
, ^ymbHslnfeb. *Jl0* died thirteen years 
«g^ 1h JaChBary 1895, leaving a ill of 
which Jie ajf^inted the Plaintiff execu¬ 
trix. IPhe IftttA^obtained probate on the 
84h May 1895. Prior to Ms ^deatb, he 
gave power to adopt* and the»Plaintiff 
has adopted a, 8*on, to hliti, Promode 
•Chun*der Ray, now about 11 years old. 

*The'estate was the testatoi^s death 

® * • 

and tjow is in debt an^ certain directions 
the testa’tor tfalre not yet been carried* 
Tlve Pkilntiff says,that she, in May, 
190§, name* to learn*that ^tjbe Cijurt of 
•Wards ^f» Eatftern B|»gal intended to 
take poBsesslSn of the estate^ On the 
*nh J«b« I^OS,.that*Court issued a noti¬ 
fication assuming cbTflrge of the estate 
, o ^ o 

In suit *wbl»h was described to be the 
property of^ ttPe* mmoj. It ^Is of this 
prefer' tfaat*T|^ Pliflntiff complains. She 
saytf that the #Bthte * is vestefl in her as • 

elecutrix and it*i? not the property of 

• , •• • 

the minor BO*a9 to enable it to be taken 
■pOBBesslfin of under the 'Court of Wards 
Act. * She seeks* to avoid a dthreatened 
Interference wftl^*ber possession. The 
awit 1| not ag^insJb l.he Court of Wards 
but^gainst thoBe Defendants who are sued 
In thelr^ndivldual capacity. The first De- 
‘fendant ig a Deputy Collector at present 

(26) L. R. Ch, App. 699, per Sir G. Mel- 
liah, L. i, Bt^. 711 (1872), 


on disputation as Manager under the Court 
of ^ards of the estate in suit. The 

second Defendant is the Colleolor and 

• 

Dlstrlcb Magistrate of Mymensingh and is 

managing Collector., JThe third Defend* 

ant is* the* Commissioner of the Dacca 

Division and is managing Commissioner. 

AsJ have sidld,, theasuit is not against 

them, in* their ofiBoial capacity Jt)ut in 

fhhlr private individual capacity as 

alleged* trespassers. They ,ar 0 sued not 

beca*uEe of, but in despite of the fact 

that tbe]{ &re public officers. The suit 

'as 'tJtiginaliy framed proceeded on the 

assumption that the Plaintif]^ was in 

poBseBslon. It asked for retention in and 

maintenance of pessession and for an 

Injunction restraining interference with 

such alleged possession. At the .trial, 

counsel for the Plaintiff asked to amend 

the plaint so as to aak for recovery 

of poiisession should tlje Court hold 

(which is not admitted) that the Plaintiff 

was not in possession of the estate or 

some par# of it. No notice of suit has 
* • • " 
been gi^en. All '4he estate Is with- 

out the jurisdiction with the exoe’ption 

of a* smaTl pajeel which Is '.stated to 

.belong^to it and which was purchased 

fcA- I^. 10,000 out of funds belonging to 

the estate^Bcnne shout time**ago, namely, 

a house in Calcutta—6, Bechoo Cfaattpr* 

jee’s Sj;reet. 

• * * > • 

The farst objection ’taken is that the 

suit is bad, because no notice baa 
been, given, and it is contended that 
notice is necessary under sec* d24 of 
the Civil Procedure Code. It Is argued, 
howevei^’ that sec. 424 has no applica¬ 
tion as the Defendants are,not sued Id 
an admitted ofiBolal capacity, bub*BS In¬ 
dividual treipassen. I think thii oon- 



THB CALCUTTA WEEKLY NOTES. 


[Voi. XU. 


1073 

Canada Sondabi Chaudhobani v. Ni^WNi 
« 

teDtIoD is correct. But apart from 
this and aeauming thot the seotloQ'waa 
otherwise applicable, It would not, I 
think, apply bo as to render notlfte neOet- 
■ary bo far as the suit seeks relief by 
injunction. The section doabtleaB says 
“ no suit,” bub it also speaks of an act 
“done” and ,woulg not, tt^refore, apply 
to prohibit a suit for an injunction to 
restrain the commission of an act taOb 
done, but threatened to be done. And 
it has been^ so held, l^ere this not so, 
a party would be deprived of relief as 
the threatened act might and probably 
would take place before the expiry of 
the period of two months. I hold, there¬ 
fore, that no notice Ig necessary. 

The second preliminary objection is 
that, even if notice is not necessary, the 
Court has no jurisdiction to entertain 
the suit. In any opinion, it has. This 
is not a oasejn which jurlsdletlon is 
sought to be founded on the fact, that a 
portion of the cause of action arose within 
the jurisdiction, in which case ir might be 
necessary to prove 'that the threatened 
disturbance of possession took place with¬ 
in the local limits. Evidence ..has been 
tendered to meet the denial ^ of the 
Defendants that th^y.are threatenlng'to 
obtain possession of the Calcutta house 
and their alUgatlob that the Court of 
Wards of Eastern Bengal have jp fact 
no power to take charge of «he. house 
in this province except through the inter¬ 
vention of the Bengal Government—a 
matter, I may here Interpose, of mere 
machinery. It is in fact charged that 
the allegation in the 13bh paragraph of 
the plaint was made only with a view to 
give thls'Court jurisdiction to entertain 
the The Plaintiff has, on the other 


Ranjan Raha. * !> 

hf.nd, sought to „ prpve ijhat.the Dpfend* 
ants hfve ^itteirp'led to IntetfewV with 
the Plaintifl’s poisession of „tbe Calcutta 
house. 

Ic is said that the first Defendant 
asked Kedar Nath Roy, an employee,.of 
the Atharabarl e'sUte,. to wrl«e to as¬ 
certain the rvint paid ior the Calcutta 
house and to ^demand payment of the 
renl). This is denied. A letter was then 
written by the Naib,,, jlrbhna Das 0|ieu- 
dhury, to the tenant of the Calcutta house. 
This man was formerly in thp service of 
the estate and was, with other servants, 
continued by the Court of Wards. Tuls 
letter j/urports to be written on behalf 
of the Court of Wa-ds rnd ciaiina pay¬ 
ment of rent. This was .ollowed by a 

J * •' 

letter f^om the tenant to the Pl''liitlff 
in which he writes that he owe3 ret t 

t. " » 

but that, as he has leceived a letter 

« . 

directing him to pay to the'Corrt of 
Ward! Maji'ager, he says “ I cannot djclde 
whether I sbouid send rent to the sa'd 
Babu.” J have not heard the Plaintiff’s 
counsel s argument as to -his' part of 
tlie case and I e*xpresB no op’nion on It 
so far as it consists of the evidence of the 
Plaintiff’s witnesses, at, in my opinion, 
a finding on it is immat'jtiai, the Couro 
possessing jurisdiction for the rea(ionB 
to be stated. I however, iu pass¬ 

ing, point out that apart from tb^s evi¬ 
dence, Exhibit I. con^dtutes a ,threat 
against ttu Calcutta property, rhtch the 
first] Defendant, appears to have been 
desirous of dealing* with as abo the 
second Defendant, the direction of* the 
latter 1:0 wait having,T think, been given 
In order that ‘’mutation of names might 
be first effected. 

It is well-settlad that thfs Court may 
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ent^rtaJn an acfion in respeofc im- • 
mo^ble property pro\Sl4eiDi!hat a portion 
' of'Jfeuoh ■ property ft wltRii^ the’^urftdio- 
tion.^^Tbis^ no ie, oof^fested on 

the ground that,*\hoygh tbefe is a hoivft • 
in Gatoiitta, it vaa piyrcbas'di} aftea the 

Court*jof Wards’ deolai^tlon and does 

• * • • • 

not'IJt is eaid, belor^toatb^est^te. ^ T^^is 

contention, however, if?, in ^my aplnion, 
not, weII-f(XHadfd.* The assets * with 
.which it wp purchasefi form part of the* 

eatate*^^ that* Into which the assets 

* • 

Jrere convyied,# whether before or after 
the declaration* eqiiaily belongs to the 
eatate^ An acq^ilsition by t^ie esecutrlx 
for tba estate is part of it.* And, thif is 
so. as ‘regards the Ddfendahts n«ne the 
fess that, af between the eseoutrix and 
th*e iTltiijiate beneficiary,, the iJltdIr mi^t, 
for one reason 05 other, dballenge or re¬ 
fuse^ adopt the bonvtKion effected. , 

Tjft'btjng * 0 , apportion lof the estate is 
ln« Ga 1 aq,tta. l^is suit *aeeks^^rst a 
d*eo!apatlon, llnsi as portion‘of^the estate 
in respect of wlTich that declaration 
Is'sSn^bt iff» wiihfn.'the* local limits, 
t\)l 8 Court can grant* a declaration as ^ 
regards the Vboffl eatate. And for the 
.same reason, it may»*graht, an ipjiino- 
tldn. /AT ai 8 tln(it'*|bhrea 8 has been made 
and attemptbd to be «g^en’ eflfect fo in 
■ respeeff of the estates Hrlthout* the juris- ■ 
.diction, that is agalAsS an estate a portion 
of wfcich is'sflthin th« local * limits. It 
is not neo'essary, as ,I have said,, that 
thsjb thre^bt should either* have been made 
or-attempted to be ^iven. effect to with¬ 
in the Iccjtl llmitsvor specifically with 
reference to property within those limits. 

I hold, therefore, * that this Court has 

» , 

jurisdiction to entertain the suit. But 
then, it'Is spid that rnllef should be by 


ejecthr’ent, it being contendid that the 
Court, at Wards have already taken 
possession and the amendment wbicE I 
allo*wed beipg* the subject of objection. 
Undoubtedly, there iJas been a distur¬ 
bance df {fbssoassion. ^ Some rents and 
other monies hc»ve been *oo]lected aud 
appropriated andU tlie Piaintl^’s estab¬ 
lishment directed to obey the order .of 
the Defendant appointed Manager. But 
the rents have been collected in the 
name of‘the PlaintjflF and neoes^rily so, 
until mutatloq; of names has been effect¬ 
ed, Which has not yet been done. The 
money-orders cashed were In the Plain¬ 
tiff’s name and the establishment was 
taken over in the Plaintiff’s absence and 
without her consent. Indeed, she pro¬ 
tested at once and has since mad* certain 

collections on her own behalf. Since 

« 

th* Rule* all collections on pither side 
have stopped. There has been, there¬ 
fore, in my opinion no such possession* 
as would disentitle the , Plaintiff -to an 
injunction and necessitate resort to an 
action of ejectment. I’am of opinion 
4bat possessioh has really remained with’ 
the Plaintiff, thbugh ^there hds tean a 
continuing trespass against which she is 
entitled to r^ief by way of Injunction. 

I* now come t 6 the ihesits, an^ as re¬ 
gards these, the Plaintiff has, la my 
opinion, a %ery clear case. The Court 
of Wards can’only take posscaalon of the 
estate if the Plaintiff’s minor adopted 
son can be said to be Its “ proprietor” 
within the meaning of the Conrt^ of 
Wards Act. That term is uot defined 
and it is, therefoi;e, necessary to ascertain 
its meaning in this oonneotiou^ It is 
contended .for the Defendants thatTthe 
executrix is not the proprietor. But this 

135 
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is not the proper form of the question, 
which rather is—is .the minor ^hg pro¬ 
prietor ? If he is not, the Court of Wards 
have clearly no right to take |t from the 
Plaintiff in whom, as executrix. It is 
vested in law. It is contended ‘further 
that the position created for the Plaintiff 
by the Will, is toat men\ly of a rnanager 
for the infant proprietor. But, however, 
this may be, we must look at the- grant 
of probate. Tinder that grant, the Plain¬ 
tiff is the representatiye of. the testator 
and the estate vests in her as such. 
But then, it is said tha^, even assudilng 
this to be so, ‘ proprietor ’ in the Act does 
not mean a person representatively enti¬ 
tled but the beneficiary and that as the 
minor is the ultimate beneficiary, the 
property is his, notwithstanding that 
the estate has admittedly not yet been 
administered. I cannot, however, acce^yt 
this contention. If it were ,sound, the 
Court of Wards would be entitled to 

I 

override the wishes of testators and pro¬ 
prietors generally. A person may desire 

and direct thatibls estate should vest in 

<> .) 

and be managed by an executor. The 
Court, of Wards can, it Is suggested, at 
any time, override this direction; and not¬ 
withstanding the grant of probsitfr, take 
the estate-out of bis han^s 'notwithstand¬ 
ing, moreoyer, that as Court of Wards, it 
has no' power of administration). Or a 
trust might be created inter, vivoi for the 
benefit of an infant and the Court of 
Wards might, according to the argument, 
come in, with or wltout any pretext, and 
dispossess the trustee. It can never 
have been Intended that the Court of 
Wards Act was to have power to over¬ 
ride •private rights in this way and the 
langu^e of the Act does not warrant 


Ranja:.' Raha. » , 

.. this construction. ^ The residuary legatee 
does not becqmet*’ proprietor” until after 
the adnilnlstyition has |;)een completed 
and bis interert thus ascertained. , This 
, interest is dubject to the payment of 
debte and ■ legacies and the discharge of 
the other trusts contained in the 'Will. 
No doubt. heJSjfcenrPcially interested in 
the estate subject to these payments and 
the discharge of thebd trusts, but* he is 

t* *0 

lot proprietor exqept when a residue h.-s 

been ascertained, which, or compl'elibn of 

administration, is made^ over to him by' 

the executrix. It Ir admitted that the 

estate is unadministered. But it is said 

that the testator died 13 years ago and 

there hvs been mal administration, ^f 
>• r 

this be so, it may be gr 9 und tor an, ac- 
tiouv for 'administration on bebal(of' the 
minor but It fs no grpund for taking 
possession by the-Court'of Wards, 
argument even goes thu Jength d.' erserf- 
in^ that the Court of Wards may dete.r- 
mine wliethor ‘'here hssbee^ it.ial-adminis- 
tratlon, and bn its own determination, 
take possession-of property yetted L-the ’ 
executrix. No.-'authority has been cited 
Tor any of these propositloii'B) vthlch ap¬ 
pear to be cleacly nnsustdlnable''. In my 
opinion, the ininof is nqt ^the, prr/pr’etor 
of the estate so. ag to e/iablc the Court 
_of Wards tQ take possession of it. * The 
Plaintiff Is thus* ^dtjtl,ed to a declaration 
in terms of tlause (3) of th'' prayer oi 
the plaint, and to the injunotinn*sought 
in clauses (4) to (/>) of Poe' same. The 
Plaintiff Is entitled' to relief against ail 
the Defeud&nts The document,and evi¬ 
dence show that the Qclendant Mr. 

Nathan directed the* 'Defendant .Mr. 

•» • 

Blackwood to assume charge of the Atha- 
rabari estate and. tbat.the letter; by an 
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• • •• • . 

order, .directed ^he .first Defdkdsnt tq 

carry tljls qpt wblch*«h« .ha» attempted 

Ao.do. It neCls^ary ^at «Ii the 

DefendtipJbs shc^d 4 ^ctu|Iiy'Commit the 

treepaag and a^^trfispaas tfommitted^ hy 

order* of a higher o^olal l#^ln su^tstanoe 

the act of Jihat official .who be sued 

as a trtspassSr. •• • , , * * 

• * # • 

The Ral 6 *i 8 , thereiore, mad^ absolute 

wit& C08t9*^ad*the suit iB*deci;is%d la the 
^ej^EftatecTas agalijst all the Defendants 
• with cO&ts on^cale ^fo. 2. • 

4 

MetsPii BT-N. Bose & Co., Attorneys 
for the Plaintfff. * , • 

Eggar, Attorney* for* the Defen- 

.dant. * 

* • « • 

.* Unit made absolute 

• P. R. C. and suit decr^d with costs. 

• • ^ # 

-Jk __ 

/criminal EE VlSkON^L J URISOICTION] ^ 
• • • 0 ^ 

' 70 ANO 554 OF 1908. 

STSliBBN, J.* 


• * 

Ri»ikBii;HABi Lal 
Mondal, Petitioner, 


' JJOLMWOOO', J. 

• 1908. 

"Heard*,*16 aud 

17- June. • TeTb; King-Empebor? 
Judg/nent, • < Opposite Party'. 

30, Junel, * 

• Criminal^l^iicedure Code (Act V of 189S), 
aec^ 94, 9(J, 190 \cj, ^37—Searth warrant,* 
under^ sec. 96 — 'Iditj^istralda jurisdicti<in to 
issue~Cognuaftc9 of a?i offence under sec, 190 

•(c)—Jti/ormaiwn,jiature of, upon which cog- 
nisaUce could be^ taken—Record j>f the in- 
formation—m^ch should be recorded. 

• The District Magistrate on receiving 

infofmatton tf the com^nission o/ an 
offence cdnftqt iasus a search warrant under 
sec, 96, para. {!), Cr^, P. C*., before he has 
acted judicially upon the information so 
receivid. * ^ 


Ranjan Raba. 

*/n *e Hari Lal Bdce followed. 

Tp justify a Magistrate in taking cogni¬ 
zance of an offence under sec. 19Q (o), 
dr. P..C.^ upon inforntation received from 
any peison other tjian a police officer, 
the fnfofm itipn nthd* itot contain all the 
allegations nec^ssaty to be^ proved to estab¬ 
lish the offtne^; it is Ivfficient if enough 
is alleged, to justify the Magistrate in 
dealing*judicially with themiatler, • 

• . • * 

What allegations or how much of the 

infosmation should be recoiftd by the' 
Magistrate in such a case it is difficult 
to lay down in general terms ; but when 
it is found that the recorded information 
is sufficient to justify the Magistrate in 
consideiing that a* prlma, facie case 
has been made out the High Court will 
not interfeie with the Magistrate’s action 
in taking cognizance under sec. 190 (o). 

Sec. 537, Cr, P. C,, cannot give legal 
effect t<fa defective uiarront. 

* 

These were rule® issued by the High 
Court upon F. F. Lyail, Eiq., the 
Magistrate of the •District o> Bbagal- 
pur. 

Tb^ facts material to the. report as 
.they* appear from the verified petition 

of Jthp*l’eiitioner are brieily as follcws 

* • 

One 'MpAni Icai^d a co&plaint on the 
17 th January 1908 fa thij Court of t^e 
Sub-cyvisional Magistrate of Madhipura 
against *the Petltlon<){ and his servants 
charging them with having on the 4th 
Janpary 1908 committed offences under 
secs. 342 and 330, I. F. C., and the Sub 
divisional Magistrate after h&vlng exa- 
mined^'thp complainant on oath ordered 

the case to be sent to the Sub-Iuspeotoc 

# 

( 1 ) I. L. R. 22 Bom, »t p.*849'(l9|8). 
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In charge cf the Madhipura Police ata- 
tion for inquiry and report. Tbo^ Peti¬ 
tioner applied to the Sub-divisional 
Magistrate praying that the enquiry might 
be made by any person other than the 
Police of Madhipur^ on the allegation 
that the Police of Madhipura were ini' 
tnically disposed towards him. But the 
application of the Petitioner wa^ not 
listened to ol^^her by the Sub-divlsiopal 
Magistrate or by tl)e District Alagistrate 
on appeal., Un the 17th January the 
complainant: Tupanl tvanted to with¬ 
draw the case but he was not pern^jtted 
to do so. Ultimately the Police submit¬ 
ted a report charging the Petitioner and 
his servants with the offences complain¬ 
ed of. Thereafter ‘while the Petitioner 
was at Bhagaipur in connection with 
some civil bases, the District Magistrate 
of Bhagaipur who was then encamped at 
a place about ‘J miles off from the house 
of the Petitioner caused ^ search to be 
made of his houses, •'noiudlng ‘ Eenaua 
apartments through the Police of Madhi- 
pura on the 14th February 1008 and 
almost all the papefs conneote^ ’.rith the 
Petitfioner’s zemtndarles, including H^onds, 

^ 4 

hand-notes, decrees and-other docuipents 
were taken away by the Police Iv 2 or' 
3 carts, As regards .Tupanl’s complaint, 
the Petltloner'got a rale from the High 
Court for its -transfer to some other dis¬ 
trict, but although the Petitioner’s' muk- 
tear filed befdte the Sub-divisional Magis¬ 
trate the telegram which be had received 
from the Petitioner’s vakil in the High 
Court regarding the issue of the rule, 
the Sub-divisional Magistrate issued a 
warrant against the Petitioner, but sub¬ 
sequently on ;-ecelving the High Court’® 
order Issuiffg the rule, the se^id MagU- 


r ^ 

Uate efe»yed further proceedings in the 

case. ‘ ^ 

On ‘the’ 28tb February ,1'308, th^ Potl- 
tionor applied to'the.'Dlktrlcb Mr-gisfrate 
ifty the return of the papers taken away 
from his bouse, br.t th.e'Dlstrlct Msgis- 
trate ordered the* return of some of the 
papers on the BsbltfJon'ei oomplyln'*g with 
certain ccnditjons The Petitioner de¬ 
clined to take Iback the papers’ “on t&ose 
oofditiona and he pruyed by a'petitbo* 
to 'the Sub-divisional Magistrate that the ’ 
papers might be returned ho him unoon- 
ditionally, but' the Sub-divisional Magis¬ 
trate did not aooede to this prayer of *Zne 
Petitioner. The Petitioner then' served 
a notice tbfough hi^ solicitors upon the 
District Magistrate undei* see. 424, C. 

P. C.,' Intiiftatfng tbliC he would BUe‘hira 
« * 

(the District Mfiglstrate) for dacnag^j 
on ^account of his''wrongful , acts 
searching the Petitioner’s- hcfuscs. and* 
taking; away and. detaining bis zsiUin- 
dari papers T-ho^Maglstfate Eien issued 
notices upon the Petitioner's mukteav to 
take back the papeVs. ' .The. paper's were 
aojordingly mado ' ovek' to the muktear 
on "taking a receipt of .ack-aowledgment 
from him but bef&re ’the qiuktear ^ad 
taken actual possessidfi of t,)te yapers, the 
, Deputy Magistrate, Bibt. Surendra tlath 
Mozumdar, read out 7 Vtrcfrrants pqrport- 
ing to be search warrUn'is issuer* by 

fv • •' 

the District Magistrate- authorising ^he"' 
Inspector'-pf Police to. produce before 
the said District Maglstra'iie dooumeuts 
specified in these w^rrantp 'for the, pur-' 
poses of enqbiry into osxtain offcn'ies 
alleged, to have been, disclosed in some 
Information received by the . Hlsitrlot 
Magistrate from certain persons and the 
Inspector of Police immediately seized, the 
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papers and j)at fbeii^1nJ(>*oeiPtBlD boxes 

• brtught ‘for tl^e pbrpos# were lp£t 
at tb^^PefitionerW( 0 i wpzajaoi\i a strong 

Police guard. 

• 

Afterwards spftp papers oat of Jhese 
papers’were tjgken avjay 1)y ihe’JDeputy 
Afaglstratu and* thw*reft*w^re !eft at tbe 
Petitioner’s hoifte. 

The Petitionlr'wsB served with'seven * 
^u&oyj^es'In seven o&ses which were* 
Ukeia cognizance of by the District Magis- 
brate under set. cl. (c) The Petitioner 
applied for copies* of the Information on 
wifloh ^e JDistrict Magistratp "had ’ acted, 
the statem^ts of the ^complainants, ‘if 
any", and the order EA]eet8*in these cases. 
But the Petitioner*was given>copiee ^f 
certain iw'pbrs which purported to be 
order ^eeta in thog^ causes. ‘One of the 
*co][fles^*hioh v^pre alj aimilar ’in nature 
runs * • 

“Order-fiheet for Magistraf^’s reocfjds. 

• C, (J. 1^0. 6 of libth Novemfier 1901. 

•, . District Bbagalpiv. * 

In ^he Court of Ihe Dlstrl^it Magistrate of. 

No. • of 190 ■ • 


this Section issue against him for the 
9 th May 1908.. 

As I "hate also rqpson to believe that 
’ Rash ^eha^y Mondal\ ^ifl not produce 
the dobument ajieged to have been exe- 
outed by Hansi, I order’that a search 
warrant’for its arrest'issue.” 

Sd. F. P, LfAii, 

, • Maffistraie. 

The Petitioner also made varioijs other 
allegations in ^ his petition to the High 
Court for.the*purpose of shewing that 
he could not expect a fair trial in ghe 
District of Bhagalpur and stated that 
the prosecution started against him in 
ihe seven oases was not bond fide. He 
prayed that the proceedings against him 
in the seven cases should be quashed 
^ and ^his zomindarl papers ’seized and 
•detained by the Magistrate should be 
returned to Llm and by a separate peti- 
• tion he asked that the s’^Jd seven eases 
should be trans/efred to'a competent. 
Court outside the District-gf BbagalpGr. 
Two Rules werd Issued ^hich were heard 
J^gether: 


Crown on i*e • • ^ informa¬ 
tion .an4 *tategQen<,^of Bansi ‘v. KaeA 
Behary Idonfia^ * * , - * 

. * . Sec. 420* 

Serial No. * Order 

■ ’- ^Signature. 

. 2 ‘ 8 . 4 . 1908 ,^ 

On .Information reoorTe.d» from Hansi 
Mondal on the 14th Februa’ry an extract 

A ^ a ^ e ^ 

of wbion is fi^ed with^bis I take oogni- 
zanoe under sec. • I’BO (c) of> the Cr. P. 
Code of .an ofience'under sec. 420 of 
the I. P. C. alleged by Hansi Mpudal 
to have beenMompiltted by Rasti Beharl 
Mondal and order that a summons under 


Mr. S. h Sinha {Advocate-General) 
for the Crown./* 

Mr.^ A. Cha^ihuri, •Bgbus Atulya 
Charan Bose, Joy Gopal Ohosha and H^ara 
Prosad Ckatterjee lor the Petitioner. 

* , . . . • 

The JODOMENT OF (THE CocB® was as 
follows 1 - 

In the firct of the oases‘a Rule has 
been granted calling on the District 
Magistrate of Bhagalpur to show cause 
•why seven criminal ckses that have been 
Instituted against one Rash Behary’lal. 
Mondal by that officer should not be 
transferred to the District Magistrate of 
Mongbyr or some other suitable Magle 
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In the second, the Petitioner 
moves that the same criminal proceedings 
should be quasljed. This* application 
was made to'ufi a date after Jhe Rule ■ 
was granted, and we directed ‘that, it 
should be heai^d together with the above- 
mentioned Rule, and tLis has uuw been 
done. Thb facts on whicb both applies- 

r * * 

tlons are direchly based are as follows,— 
In consequence of the result of inves¬ 
tigations which we need not at this 
moment consider, Mr.^Ly*all, the District 
Magistrate of Bhagalpur, issued a warrant 
on the I6th of February 1908 order¬ 
ing that the Petitioner’s house should 
be searched 'and that any zemindar! 
papery found there should be produced 
before him forthwith. This was done, 
and many * papers were takpn from the 
house where the search' was ordered 
to take ' place, while, othe^ papers were 
received from ‘ his servunts at other 
places. On the 28thd.'’ebruary, the Peti- 
tfoner put in a petition in the District 
Magistrate’s Court askij/g for, a return 
0 / the* papers and, oe the ^9th, an ordejr 
was passed thafi such ^ papers might be 
given to the Petitionen.as wefe "not 
required lor' fhe purposes 'of * tlie enquiry 
about to be^made,” P'rovisions wele add¬ 
ed‘-as to the rules -to be observed dn 
Beleiitlng papers .to Joe restored ; and it 
was recorded that the f’etkloner’s pleader 
said that he had no further request to 
make, and* that the ordar in question 
‘would serve his purpose. No papers 
were In fact returned and the Petitioner 
denies his pleader’s authority to oonsen* 

• to {h 9 order as far as he did so. Early 
in April, the Petitioner‘was called on to 
take back his pyiers, To this he replied 
b^a petition of the 11th April stating 


that he .wtis Iviliit^ to take' them* back uu- 
CQndltlquariy, Bub no*c oq, the terms nlon- • • 
tloned inVhe wde^ofi fhe 29th JFi'e)jifua*ry, 
'(Xi the 15lh April the'Petitioner’s attor- 
ney'gave .notice Jo Mr., Lyall under sec. 
424, Cwil Procedure Code, thaf after 
two luonths he.would sue him ,for a te- 

4 

turn the ^papers seized und for damages 
, for tbelr seizure and 'rotsantfon. ,'On the 
^20th April, the. Petitioner io Calq^tt^ - 
received a notice from tfhe Bwh^tuvisignal 
OflBcer of Madhipura, jdatpd the 15«h 
April, caKing on him • to' take back all 
the, paper? seized. Ot the 29th Aarll, 

7r bundles 6f papers were , delivered to 
the Petltiu‘ner’8’muktear at the 'Peti¬ 
tioner’s house ; but bffore Ife* could ttfke 
jfossession of theso, seven beafch warrSints 
were prodqced und^r which* all the 77 
bundles w.ere a|<jlu faken possal^ioq of 
by the Police. An, ln8p*ect!ion.,,<A'these 
was^jpaade hj' a Deputy Magistrate on the 
Ist aneP <dnd of *May^atd, af^er some 
papers had been eatracted, mosf of them 
were retunfed * po' the Ps^itiowr. * The 
Petitioner ^^a8 served early id May with 
summonses in /elafion‘to* the Cases to 
which the'9barflh*wflrfantB applied, dated 
the 28th A’pril, ayi, thp Mslfelrtrate has 
sfibsequently glren tHe Petitioner copies 
of the order skests in those cises showjng 
that the Dlstriol- Magistfate took oogni- 
zance ot the offpnoes to i^fch tue’s'unl- 
Vp.onses and warrants related on the 28th 
April under rec.*190r (1) (c), 

,0a,these and, a few o,ther ,subsidiary 
facts, the Petiflfoner pr^ to have the 
crinjinal proceedings •agSinsb him ijuashed 
and* all pbe papers .seized returned to 
him j and also for a transfer-o£ the cases. 

As thera is ho dispute abo,u0 the transfer, 
we will consider fira( the prayer for hav* 
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log the proqeed|pg8^ qiiJished shid thei 
papers returned. ' • 

•^‘Taking the grodhde ofl ^bifch’|th 0 * petl- 
tlorwiP* baged, afid ppatfwnlrqf the con- 
'elderation of tfiff, ground tffat the pr«8* * 
outlodJe hob a b»nd fidi one, !jie eaa-lieab, 
in r *8peot pf the facta on which It de- 
{) 0 (vis, i» that •th(a*Dktjrigt J^agijtr^te’a 
action in causing the*search and^ taking 
away the paper® *wji8 illegal and •without 
, jetflsdlctloq. ‘At the .hearing before u&» 
lb w|ir?lo»btful M the District Magistrate 
"issued anj.waierant for the search. But 
it now appears‘that he did? The war- 
rent ii| in the fdrm No. Vlll.of Sch. V of 
Criminal Erocedure Code rdcltlng that In¬ 
formation had been JalR before hlto of the 
commlsBldn of tb# offence of •fraudulently 
o||ta1ni(jg. decrees for. sura'^ flot Sue 
, The question of its legality, under sec. 96 
dep^s on whetlier .Inhere was any In. 
ves jgati(^h^ *«nqi\J/y, trial or other pro¬ 
ceedings under Ihe Coda .as mentlonqjl 
ifi see. 94. •It.seents that Sliece was not. 
The iSagistrate had no doubt received 
•tfie ■HTformntJon ^th’at he fnentions in the 
order, but he bad nOt acted judicially 
on it atthe’tlm^hejssued the watrant. 
j The judgment in In fiari L'il^ Buce 
G) ^uffporta wjlB^^seoiflS to us the plain 
meaning of "the Iwo sacMonS in question, 

. and as'tfiere is here no.^juestloa of search 
under the second aasd third paragraphs 
orsej,, 96*(fl)f, we mqst hold that the 
issue of’ {he search .warrant wafi«not 
justified by that seatlotni 

It ^as been contendqd that the Issue 
of the wasr^nt might have been’ under 
sec? 98 in wlTlch case tbe existence of a 
proceeding etc. under the Code Is not 
necessary and that, thougli the warrant 

(1) J. h. R. Bom.^at g. 949 (1898). 


-Empbrob..* 

is in form one under sec. 96, it may be 
takee «to be under*sec. 98 by the opera¬ 
tion of sec. 537. The ojjjectlons to this 
argument seem to be that no suggestion 
is madejn the warrat^ ,of the existence 
of any forged document and that, though 
on the facts it* may bq Ehat it was sup¬ 
posed that 8 om 0 *Cf .the .documents that 
it was sought to seize, were forged, 4he 
warridts subsequently ^issued seem to 
have been issued under sec. 96. , Further 
it does *not seem • possible to .read sec, 
.o37 as givieg*a legal effect to a defec¬ 
tive’ waiVant, as its highest eflfect is 
to validate a finding, sentence or order 
which is defective for an antecedent 
defect in procedure. Ii* the view that 
we take of the effect of subsequent pro¬ 
ceedings and bearing in mind lhat the 
legality of the warrant m^y be the sub- 
je8t of eiHjuiry in civil proceedings, it 
is perliaps ,not nficessary that, wo shonlf^ 
come to a jqdicial findjng on the point, 
but we cannot find that the warrant 
justified the Seizure and retention q/ tlfla 

papers that fere seized. • 

* • % 

The next grounds that we have to 

• # * • 

consider are tljat thare were not Buffi- 

clenty materials before the Magistrate tq 
justlfy*the issuing of tbi qumraons and 
whftt depends«8n’the rfauie facts’ that the 
informations on which fhe Magistrate 

based his ^proceedings were vague and 
Indefinite, and'that he was 'not justified 
In taking action on them. As to this 

all that we have to say is that the infor- 

• " I 

mation on which the Magistrate took 
cognlzince under sec 190 (1) (c) has 

been recorded "in,each case, in accordance 
with the law as laid down in ^Thakur 

Pershad Singh v. The Emperor ’(2),* 

(2) 10 0. W. N. 776 (1900). 
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and that in most of the cases, thougli^all 
the allegations the ptoof of which'VHiuld 

■V 

be neoessary to _prove the offence men¬ 
tioned have nob been made, enough has 
been alleged tq Jcj^tlfy the Magistrate 
in dealing judiolally with the raaUer. Ic 
is nowhere laid^down, and it Is probably 
Impossible to state in geOoral terms, how 
much the accused is entitled. to have 
recorded in such cases ; but here it? moat 
of the i^eoorded statements enough is 
said to mrke it impossible for us to say 
that the Magistrate had nat enough be¬ 
fore him to justify him in considering 
that a prin\d facie case was made out; 
and, unless we can say as much as this, 
we cannot interfere. As regards the 
statements of GoribI Koerl and possibly 
that of Ilansa Lal, If they stood alone, 
we might be inclined to interfere; but 
in view of the other cases and of the 
orders we propose to pass as to the trans¬ 
fer, we consider our interference un¬ 
necessary. Some, of the statements are 
vague in form no date being speciBed, 
but looking to -the acts nqientioned this 
vagueness is formal rather than substan¬ 
tial. Apart from the absence of date, 
however, they are neither vague nor in¬ 
definite. , , 

The next ground that we-'have to con¬ 
sider isdhat the so-called order of attach¬ 
ment, by which we understand to be 
meant the second set of seavch warrants, 
and the keeping of the papers in custody 
presumably after the 29th April, is un¬ 
warranted by law. We can see no force 
in this contention. From the order sheet 
it appears that the Magisirate took cog¬ 
nizance ,?f the seven offences with which 
we are concerned on the 2?th April, 
limed summonses in respect of them and 


ordered' searcn w^rrapts to ne niade out 
under sec.^Qft ^’Tifbse laab orders hjid, 
therefore, eiaotljt the Justdfication Vhlo’|s 
was lacklng'ln the cese'oJ'’the .firsB .rar- 
-ani, namely, a pr/iceeofing under the 
Code ■> The papere may 'have been' ille¬ 
gally in the possession of the Magistrate 
or the Police up tn'the''"lm6 they ivere.re-'' 
turned o.i the 29th; but, arf we have held 
that tfis Magistrate wa^'-'jastifiei in 
iultiating proceedirgs,' it is* Imncsslble tc 
see on what ground the te.'zurw' anJ re¬ 
tention of the papers by virtue of the ' 
warrants ex</cuted on 'ihe 29th April can 
be impeached ^ 

The last ground for setting aside the 
proceedings that we an asked to consider 
is that " the' prosecatlen is nob a bond 
fide ilne.”’ The Petldloner’s Counafe! asked 
us to attach to bond fi'let the meaning 
attached to good falllh in sec. 62,1. , 

namely, that nothing ii said to*^be"done 
in good faith wdioh is done withnut due 
care and ai/tcKtion, *If wo'accept this 
meaning we cannot r'egard a want of 
good faith as a ground for 3illtlng*irilde " 
criminal prooeedlifge, as whenever a 
Magistrate makes r, mistake ‘he does 
something wRffout' flue care and atten¬ 
tion ; and no one* iugge-’ts that any' mis¬ 
take is a ground fdr* setting proceedings 
•aside. Butf loo^lrf^''at the oonteiits of 
the petition in thik Application and to 
the recital in the petition 't’or transfer 
of fdhier proceedirgs which ‘date back 
a very long way alld h„ve no immediate 
bearing on the ^j'resent case, we cannot 
attach so limited a muBning to tue phrase 
In question. The District' Magistra'te 
considers‘that it is Imputed to him 'that 
he is acting otherwise than in frbat he 
bakes to be in tile Interests- of ‘justice. 
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that a person must be presumed to be Innocent till 
he is proved to be ignilty. It is also a reoo'gnisecT 
pjinciple Ivigliiji law. and the law as laid down 
In the Code of Criminal Procedure that no person 
.^lOiTld be arresteTl o* k^pt iti custody without 
satisfactory proof, or strong, presumption of his 
guilt based on good and reliable evidence. ^ 


INVITE AWENTftjN TO THE CASK OK Shimfut V. 
llira Dh'ir, a short not« oi which appeared in the last * 
Issue qf this journal, at p* cclii. In Ciis case their 
Lordships Cfett and llyves, JJ , nrTicticallf held that 
when a Jlla^istifete passes final order in » proceed- 
l)ig under ^ec. 145, Cr^ P. C,, Vitlumt takfng any 
evidence, ^he whftle proceedIng*i8 pot to be quashed, 
but only J:he final orrfer should bl^so^ aside and the 
case remandeiVo ‘•be Maglstifite with directions to 
the Magistrate, to prqpeed with the case from the 
stage AvhiM it* had ^ach«|j wlien the final ordej 
was piJssJ and^ to dispose* of it 'according il law. 
The deciftionB»of fhe •High Court on this point are 
not uuvformA, Most of the reported^ deci^ons of 
the Cflktjtia Hlg*i ,Couri are tq .HiVtlTect that In 
sucli a case* the whole proceediftg is quashed. In 
a p^pijous issue of this journal wii remarked 
that acoorSng •«> thp fnterpAtation of sec. 145, 
Cr. P.* C., the' proper order tes ^be passed by •the 
High Court is CftFes, In which a Magistrate fiasses 
final orders in a. procepajng* under see. 145, Cr. P. 
C., Is to set aside the’fiilaj orUe^ and then to direct, 
the Magist»afe to projJt^d wlUitthe'case after taking ' 
evidence.* ’Tbj (ipcistonbf their,Lerdshij^s Brett and 
Ryves, W., lopds suppoft to this view. * 

A#r3fcJ?BR0^V' OP THE JUDGMENT IN THE APPLIOA- 
tlon tor ball madJ recently before Sljarfuddin and 
Coxe, JJ.) on "behalf of Jlaja Narendr^Lal Khan 
and others of Mldftapurwe must say that the inter¬ 
pretation of the law regefjding the grant of bail 
by their, tordsbips is far.from convincing. We can 
show from t^ Code Criminal Pfo'oedure itself 
that th« prlnoipks .governing the law regarding the 
grant of bail are tho .same noth in EoglSnd and 
In this c’ountry. it is the ^ngllsh Criminal Law 
that has been codified In India and in the course 
of oodifioatlon the pr^noiple| of English law have 
been widened talher than tarfowed in many oases. 

It is a fundamental principle of the English law 


The .L^aisr.ATURE has taken particular ’care 
ttf provide* special provisions against any person 
being kept in police custody for a longer period 
than 24 hours. -The .[lollce are no doubt entitled 
to arrest a person on suspicion but they must pro¬ 
duce him before ^a Magln'rato within 24 hours (sec. 
Gl), The Magistrate may no doubt from time 
to time autborlso the detention of the accused by 
the Police if proper aii<j sufficient materials are 
placed before liim but such periods of detention 
miftt ,not exceed in’all 15 days (sec. 167). When 
the law does not permit* a Police officer, whatever 
may 4)e his rank, to keep a person in custody for a 
longer perio'd than 24 hours, it nSust be presumed 
that sec. 1G7 ebuterapiate^ that the materials on 
which th» Magislrate can authorise further deten¬ 
tion must bq something other than the bare state¬ 
ment pollce-oflioers, on oatl! or otherwise, of their 
belief Ih the .guilt of the accused. The Code in 
its willcitqde for the acci^sed person provides in this 
section tthat the Police should take him to the 
nearest Magistrate no matter whether he has any 
jiyis^fction to try him or not. * 


Sec. 497 which, specially relates to thc grant 
of ball gives a very wide diecretion to every Magis¬ 
trate* in this behalf. It is erroneous to suppose that 
MagJstAte's have no '(Jiscrftion with regard to the 
grant of ball in non bailable cases. The distinction 
between the terms “ bailable ” and " non-bailable " 
coif iats In the fact,that In a certain class of offences 
bail has to be granted as a matter of course and 
that In regard to others specified in the Code bail 
may be gramted at the discretion of the Magistrate. 
Sec. 497•limits the discretion of the MagistiSte 
only la the latter class of cases where there are 
“ reasonable grounds ” for’beltpving that the accused 
person la guilty. In the absence of suffiolent and 
satisfactory evidence, It will not be " reasonable ’’ 
on the part'd a Magistrate to refuse ball on the 
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ground that be ehares Iti or takea on trust the 
" belief ’ of the poHoe-offieere tha'L the accused 
persoin is guilty. The .“belief” of guilb to be 
“ reasoi-able ” must be based on evidence. .Sec. 49'i 
expressly says in cl. (2) that in cases where there 
are no “ reasonable grounds,” but only “ sufficient 
grounds for further enquiry " “ the accused shall be 
released ou bail,” and tlie section is explicit tjiat the 
Magistrate has no discretion to refuse him ball even 
If 'die offence be of the class Hescribed In’ the 
Code as non-bailable. 

Al.TaOUOU TIIR CoDB IS 'CLEAtT’ TH/.T fHE QUESTION 
of bail has nothing to do with the gravity of the 
offence alleged or charged yet ^lagistrates are of’cu 
known to refuse bail on that ground. It is because 
the Magistrates often fail to comply with the provi¬ 
sions of sec. 497 aud^lso becausq they are too 
much identified with the prosecution and the police 
in this country, that the Code in the Cery next 
section confers unlimited discretion to Sessions 
Judges and the High Court to grant bail in any 
case, Thus It would appear that the provisions in 
our Codes regarding the grant of bail Is as wide as 
that of English law. It is gi'^-atly to be regretted 
that there Is at present a tendency of putting a 
narrow interpretation q,'i these wide provisions of 
the law. 

We have shown rnoM the teems of sec'. 4'97 that 
"bail ” Is mainly a matter of evidence. W? there¬ 
fore regret that in the judgment under notice, any 
mention should have been made of the "gravity” 
of the alleged offence as a ground for refusal in 
certain cases. It Is no less regrettable that the 
judgment does not also show a proper apprecia¬ 
tion of the dictum of the late Lord Chlot Justice 
Russel that the "object of bail is not punitive” 
and that it should ’not be refussd in I'lUses where 
there is no olmuce of the accused person abseoud- 
Ing. The intimate relationship tliat exists '.letweeii 
the question of bail apd absconding is not dealt 
with in the Code because thif Legislature did not 
care ‘to embody in it selfjevident propositions. It is 
assumed that a perso.i who fails to give'hls address 
or la likely to abscond should be kept in dustody, 
no matter whether the offonce charge is bailable 
or not. The question of absconding is therefore 
the very Brst and fundamental question with regard 
to grant of bail in all cases. The only question 
that the Magistrate has to consider in granting ball 
to an accused person, before the initial presumption 
^of his Innocence has been rebutted by satisfactory 
evidence, is whether the accused Is likely te abscond 
or not. This being so,.we expect their Lordships 
will perceive tbat .there is an obvious and logical 
connection between the view expressed by eminent 
English Judges and the '^law as laid^down in tete. 
491 and 498 of the Code. - vt.-. 


The vnw that /n Jicodskd pbmon cannot be 
remanded into custody Without suffiolent proof of 
his guljt is ,a'^o supported by sec. ,^^4 and espe- 
cislly ite 'dixplanatlon. There the expression " if in 
custody” in the 'ect-ion • itself contemplates that 
where the .-.videnoe is pot atl^Solenji t^P accused 
must, be on hail a.id, this is fn. ther aupportod by the 
terms of the, ExpUiiaMo.i which sayp" if sufficient 
evidence has bee.i obtained VA raise a suspicion * * 
and It appears Jikely that further evidence may be 
obtained by .i rema.id thjs is a reasonable cause for 
a remand." Sec 3^.4 evidently refers to remands 
during trial! ‘But sec 4^7, c', (2) is clear that for 
the piirprises of further inquiry an accused person 
cannot bj reiTj.atided into custody. We fail to 
un(|pr8tand therefore on ' what grounds the order of 
the. Magistrate /efuslng bail-has-been simtalned in 
the cases of the majority of the «accused. The 
order in respect of Raja Narendra Lai' Eban Is 
clearly opposed to the exprqsd provisions of arc. 497, 
cl. (2) inasmuch as the!” LcrJiihips 6nd an “absence 
of convincing direct evidence ” and the section says 
that in ouch crises “ the accused suall,” pending 
enquiry, “ be released on ball.” 'Thei'e was there¬ 
fore no ju'ctificalion ibr keeping him hi confinement 
oven in his own house. * . 

L\nd Aciiuis'TiON‘'jlcTS.'’ Being Atlj of 1894 
and Act XVIII of 1885. AVltuiiotq^- By Mahim 
Ckundra, Surhin, oj the Bengal Provincial Civil 
Service. Ga'euUa . Piinted at the Wrikly Notes Print¬ 
ing Wotks, 3, N’.itings Street. 9908. ‘Price Bs 2 8. 

This is a case noted edition of the Land Acquisi¬ 
tion Act and the* Land' Acqultiiflon injAIined) Act, 
T-he case-notes arp un-to-date and are classified and 
arranged, wherever they are sufficiently numerous, 
under appropriate hea'jingV in an appendix are 
collected the Rulvs ftam^' by the various Local 
Goveriimeiiis uiiuer.gec. 5^, of Act.I of 1894- A 
detailed subject,index makts -.he" materials collected 
In the bbok readily'accessible. ” The book ought to 
prove useful. - ' . 

An analy8I8''of Williams or "TflK Law of Real 
Property, lor the use of studentfi. By A. M. Wil- 
shere, LL, B., oj Gray’s Inn, of the Western Circuit, 
Banuterat-Law. Londo.i: Sweet d‘Max'veil, Limit¬ 
ed, 3, Chancery Lane, 'Law Publishers. 1908. 

The bofik Ts a very sondenaednummary of Wil¬ 
liams on Real Property and cap be safely utilised 
only by thqse students who have carefully studied 
the longer work but cannot, without auoh adventi¬ 
tious aids to their memory, get through the examina- 
tious. The compiler, very properly .warns students 
against using it as a substitute tor-the work which it 
purports to summarise. We can recommend the 
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book to thofii wbp bffer'-themtfelvaa for "tlie B. L, 
OMminationV the CaJujitta Udmrsity. 

Thk PbovinoiaIi iRBOLvaSoT •Aon Being an* an¬ 
notated edition «of Ajt Ilf of 190?.* ^grtjjer adth 
the rules tfiM^^herSunde* the Hleh •CSlirta of 

Calcutta and lilfdra^. Sy P. Afjiddtimfli, 1, C'. 
S, Ptqittrar^ of*he Bigk Qpurt* of Vidkature at 
Fort William in Benqgl in its %pprllatt JuriidictitM. * 
Calcutta ; Thacker,' Spinh d Go. 1908, P'r^ge Rsm^-S. 

• * • 

This is, we belfeve, Uie first |inn<ttsfted ydltion of 
the Act which* h'tis appeared* oo,«thia, ^de ,of Ind^a, 
Madras, as usual, took the,lead in rtiis matte^ * But 
none of the Madras editions .vjhich we*,hav6y:ome 
across awaited thS puUlT5*flo« of the ruleS*whlch* 
the HigG Coli cs haf^ bSen <^ppwered to issue* 
under see. 61,onhe . Jbe mils framed by th# 
Calcutta an^f th*6 Madras High Courts have been 
incorporated* in the editi(tn ufider review. The notes 
are select and taken from Eneltshdecisions bearing on 
analog;ou8 provisions of Knglish Statytes., Some 
Indian decisions ^nder the Pre8iden(;y Insolfency 
Act are also qjte3 ufider appropriate seotlons'ol 
the Provincial Adt. This ediUon o^ tfie Provincial 
_^Act will gresftly j,s8iat<(5burts anu legal practitioners 
In the mofussH ia getting a fuller grasp (Jiis ^w 
piece of legisktion ^‘d in applying tl^ provisions of 
a hitherto not vei^ faQiiliar branch of tl)p law to cases 
as they nmy lonp^up In the Mofu^l. 


A MBMORANtOM Cft*PHACTICE IN CivTl Ca%9§. B(/ 

W. J. Uom^'d, Ee^., LL*Bt, Trtn. Coll^'Mub., of the 
^ Middle Temple, Barrister at-kiw. Second Edition, 
Calcutta: ‘TheteJm^ Spink d Co^ 1B0%. Price Rs, 2. 

The author very* appropriately styles his book 
“a memorandum” o| gwiotjce, for It* is nothing* 
more pretentious than a “Viecaorandura.” fiut it 
fully justifies its existence Ss' su(|(h add we gladly 
recommencf iti t(^ avgry befinner ^arffbg prkotice, 
specially In rtibjdofussiltlolrt^ The materials out 
of ^hlch It ha^ beeu'coGiplIed wilt tfo doubt be found 
in the Code' of Qvfl Procedure* and th* Evidence , 
Act, but the needs df the aqyigOln the practice of 
law natuvaDyJaUpd tyi^laoe in the anxiops thoughts 
of those who framed these statutes. It is sqpietime 
before he can pick up find assimil^e the elemei;)n of 
practice from what he Seds gf tigsir application in 
the Courts. This mbdest little^befije will go a great 
way towards .the easy attainment tof .this end. 
Small as the book k, it is furftished with a subject- 
index which gkes one at*^ glance an Idea of the 
considerable amount of useful information whl^ 
has been oomprelsed within Its 96 pag^. The follow¬ 
ing are some of the- Bubjejts dealt with; Affidavit, 
Brief, Discovery, Expert wi^nessey Interrogatories, 
Examination and Crosk-examlnation of tvitnesses, Ad¬ 
journments, Advice on evidence, <ko. 


Thk Law of Coptbiqht in DBSiofts. Second edi¬ 
tion.' _ By Lmit Ed%iunds, D. Se., K. C. and Herbert 
Sentwi^, LL. £. Messrs, i^weft and Maxwell, Ld^ 
tLaw*Futltishers. London. P908. • 

Thi) vgiork of which the first edition was Issued 
in 1895 has recently been brought up-to-date. 
Th<v work has had to he thoroughly overhauled 
owing to thapassing of Lloyd George’s Pa'ents and 
, Designs Act of 1907.* This Act was more or less 
a consokSaiing Act. Yt'fias not altered the judge- 
made law on the subject materially but has harmo¬ 
nised and dovetdlled tog^tlier the various statutory* 
prnvisinys which had, beep previously in force and 
chiselled their provisions to the extent necessary 
for the work of consolidatio#. The work that has 
devolved on the editors in comparing the repealed 
statutes and the one replacing them and adapUng. 
the aunotations and case law to the new StatiltlTlIas 
been a very ari^uous one. It if indeed very credit¬ 
able to the aathors, that they have accomplished 
their talk so ra'))idly and so well. The general 
scheme of the work has not been altered but a con¬ 
siderable portion of it lists had to be ib-written owing 
to the passing of Lloyd George’s Act. The passing 
of a comprehensive AcW has not obviated the neces¬ 
sity of elucidating the principles and practice which 
have governed the law on the subject. The most 
valuable portion of the work fa that which deals 
with the main principles of the law and rules of 
practice. * TJiese are given innholder type and the 
material portions,of the judgments from which they 
are drawn fre glyen below pretty fully. We also 
notice that (jases ou th^ analogous questions of Copy¬ 
right, Patents and Tra(fe,-marka are also given which 
are often on pH fours with corresponding matters 
relating to Deslgnsk Alt;hough the Jilnglish Statute 
law is dot ifidorce In India, yet Indian practitioners 
*wlll find ill this work*a safe and reliable guide when 
they hav^ to d«al with the question of copyright in 


The* Civil PnocEmyip .Code. Act V of 1908, 
anaotated. S^*Abuifiijl Muianmad Ihsmullah 
Abbasi, pleader, Corakpur, Price Rs. 10. Published 
by Muhammad Asadula Abhasi, ^onakpur, UfP, 1908, 
This appSars t© bq a fairly useful commentary on 
the new Civif Procedure Code, of 800 odd pages, ex¬ 
cluding the Table of cases (pp. 1-lxxxi). The author 
appears to have exercised a wise discretion in leaving 
out obsolete and uuImpoBtant oases from old reports. 
The cases reported In the Indian Law Keports 
Series have, we are assured, been all given but 
only selected, casis from the other reports. With 
regard, theRfofe, to recent decieiona the notes 
cannot claim to be quite exhausljve, Tbe notes are 
however qlasslfied and arranged undet appropriate 
headings and are such as will satisfy ordinary 
requirements. It Is ueedless to add that the com¬ 
parative tables of Che old and the new Acts and 
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the Keports of the Simla Special Coramittee and 
of the Select Committee appear in ^hls as.^ir other 
' o^lltioiiB of the Code!- 1 " . . , 

of daoe*. 

CALCUTTA HIGH COUJIT. ^ 

■I MMI ( 

Recent decision^ ‘ly^t yet rerorted. 

(Tlio Important oaaei to N luUy roportod hereafter. 

OaiMiNAi- REViaiONiL JtfflisDfcTroN. Befole Brett 
and Rx-vaa, JJ. Criminal Revision No. 903 
01 ’ 1908. MAHAMaU WASET, Petitioner v. 
THE EtfPEROR, Opposite Party. 24th August| 
• ’908. 

Penal Code, sec*177—False information in a road- 
css return whether an ofence—Rand and Public 
If'or/cs-cess Act (IX B. C, of ISSO') sec. 94^-^ObJect of. 

This rule pas issued for setting aside the convic¬ 
tion of and sentence passed upon the Petitioner 
under sec. 177, I. P. C, for having furnished false 
information in a road-ecss return which he submitted 
to the Collector under sec. 14 of the Road-cess and 
Public Work Cesg Act {IX B. C. of 1880) The 
allegation against the Petitioner was that he falsely 
represented rent pay.abl^ to him in respect of Ids 
subordiuata holding to be in excess of what his tenant , 
was bound to pay. He was prosecuted at the ins¬ 
tance of tke CollebtoV of Chittagong. ' 

The Deputy Magistrate }k a surarnwy trial found 
that the Petitioner had furnislied the false return 


[End of 
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^ItB a view to ^eating false svideneg in his favour 
which would be of pse to hiha in a civil suit. He 
sccordirigly found rhira guiUy‘uhder sec, 177, I. P. 
C.,'and senf^ncod him-^o simple imprisonment for 
one month; ' • 

\ # • f r# 

Their Lordships doserved :— * '' 

" The' learned Magistrate l)a« )fel^ that the object 
of the R^titioner in..furnishing the ^false informa¬ 
tion in the return was to support a civil suit. The 
MagistraVe has, however, failedrfo realise that under 
sec. 9p of 41^6 Act” such a rethtn is inadmissible in 
evidence against the person making i^t, but is not 
admissible In"Evidence In hfs favour. The object 
there.’ore for which thb Magistrate' finds that the 
ialsG inforlnatlon was’^lven in <lhe return appears 
to us to fall. No .Sou lit sec.^ 94 of the Act provides 
for the prosecution of a person^’"b;’furnishes false 
information to a public servant .in’py return. It 
is, however, clear from l^he provisiorfs of that and 
other sections in tlje (Jodo that their object was to 
secure that the‘persons submitting a return should 
nottSlfbmIl one in which ho, ir.dervalued his pro¬ 
perty for the purpose of the Road-cess and Public 

• Worlds Cesi." * , \ 

Their Lordships then o,i\^ reviewing the facts and 
the oircuipstanoes' of the case fmind that in thi* 
cSse it‘was not proved that tb^ Fetilloner knew or 
had reason to believe that th'e information furnished 
by him in the lijOpd-c'ess retufn w{ s falsE 

Moxdvi Z.R. /fail’d for vthiPetl^'onor. 

. ‘ ^ 'Rule hade absolute and 

• , ' conf'Ktion • and sentence set 

B, €.- ‘hsr’de. » . 


« 
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